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Rajasthan State Road Transport Corpora- 
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———-v, Regional Transport Authority, 
Jaipur (June) 186 
Ram Rakh Vyas v. Union of India i 
(Dec) 243 
Rawat Ram v. State (Mar) 72. 


‘Saremal Ratanchand v. Juhar Mal Bha. 


butmal (Apr) 85: 
Shivlal v. State (Jan) 1. 
Shobhrajmal v, Kamla Devi (Oct) 194 
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State Bank of Bikaner and Jaipur v.. 


Devaki Narain Bhatia (Mar) 76 
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University of Jodhpur v. Ramchandra 


harma (Mar) 67 
Weena Lodha y. Narendra Mal Lodha 

(June) 134 

Vimla Devi v. Jang Bahadur (Oct) 196 


SUBJECT INDEX 


Arbitration Kot (40 of 4940), Ss. 18, 14, 
15, 16 — Award compulsorily registrable 
-—Unregistered award presented in Court 
under S. 14 — Return of the same on 
request of Arbitrator — Applicability of 


0. 18 R.9, C, P.C (Jan) 14A 
~—sS, 14--See Ibid, S. 13 (Jan) 14A 
——S, 15 ~ See Ibid, S. 13 (Jan) 14A 
w=——S, 16—See Ibid, S. 13 (Jan) 14A 


Arbitration Act (contd.) 
—- S. 34 — Stay of suit — Rejection of 
— When not improper (Mar) 76A 


——Ss, 34 and 39 —Stay or refusal to stay 

proceedings under S. 84 — Appeal under 

S. 39-—-Interference—When not proper 
(Mar) 76B- 


— S. 39— See Ibid, S, 34 (Mar) 76% 
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Civil Procedura Code (5 of 1908), S. 9— 
Jurisdiction — Revenue Court or Civil 
--Court — Substance of plaint decisive 
(Nov) 238 
——S, 11 — Writ petition withdrawn 
without any decision on merits — Subse. 
quent writ petition on same facts — 
Ground not barred: i (June) 181E 


~——Ss, 11 and 47 — Constructive res 
judicata — Principles applicable to exe. 
cution proceedings — All objections to 
execution must be taken at the very first 
opportunity (Nov) 216 
—S. 47—See Ibid, S. 11 (Nov) 216 


.—S, 115—Jurisdiction — Construction 
of doeument — Order holding that docu. 
ment was compalsorily registrable and 
refusal to admit document in evidence 
for want of registration — Section 115 is 
not applicable (Sep) 189A 


——~S, 115—Material irregularity — Tem. 
porary injunction for restraining execu. 
tion of -decree — Erroneous view that 
ourt had no such power to grant—Order 
could be interfered with in revision 


(Sep) 191B 


——S, 115 — Jurisdiction of High Court 
-to interfere with appellate order in a 
matter of discretionary order (Oct) 196C 


—~S, 115 — “Court subordinate to High 
‘Court” — Motor Accident Claims Tribu. 
mal is not a Court subordinate to High 
‘Court — Revision against order of such 
Tribunal not maintainable — AIR 1972 
Madh Pra 125, Dissented from. (Nov) 236 


58. 115, 151 and O. 6, R. 17—Amend. 
ment of plaint — Discretion of Court — 
Amendment under S. 151 — Grounds — 
Interference with order in revision 


(Dec) 255 

=S, 151—See also 
(1) Ibid, §. 115 (Dec) 255 
(2) Hindu Adoptions and Maintenance 
Act (1956). S. 20 (July) 160 
——S.151 and Ò. 89, R. 1, Cl. (c) {as 
amended in 1976) — Temporary injunc. 
~tion for restraining execution of decree — 
Injunction can be granted (Sep) 191A 


—0O. 5, R. 2 — See Houses and Rents— 
Rajasthan Premises (Control of Rent and 
Eviction} Act (1950), S. 18 (1) (a) (4) 
. (Sep) 180A 
——0O, 6, R, 17—See Ibid, S. 115 
(Dec) 255 
——O, 22, R.4 and O., 41, R, 4 — Joint 
decree — Appeal—Death of co.defendant 
who was joined as respondent—L, R. not 
brought on record — Effect — Appeal 
held, not abated in entirety (Aug) 163 


Ciril P. C, (contd.) 

O. 23, R. 1 — Permission need not be 
given_in express terms — It is sufficient. 
if it can be implied from the order read . 
with the application on which order is 
made (June) 181B. 
——O, 23, R, 1—Permission to withdraw 
suit with liberty to file fresh Order — 
Principles (June) 131D 


«—0..23, R. 1 (2) — "Other sufficient 
grounds” — Words must be read ejusdem 
generis with the words- “formal defect” 

: (June) 1861€: 
——0, 39, Rr. 1 and 2 — Temporary in- 
junction — Order refusing —Interference. 
by appellate Court — When justified 

(Oct) 196A 
-——QO, 39, Rr. 1 and 2 — Temporary in- 
junction—Principles for grant of—' Prima 


ommend 


facie case’— Meaning of (Oct) 196B 
——O. 89, R, 1, Cl. (c) (as amended in 
1976)—See Ibid, S, 151 (Sep) 191A 


—O, 39, R. 2— See Ibid, O. 39, R, 1 
f (Oct) 196A, B 
-~——O, 41, R. 4—See Ibid, O. 22, R. 4 
(Aug) 163 
~ O, 41, R. 22—See Motor Vehicles Act 
(1939), S. 110.D (May) 1215. 


——O, 41, R. 27 — Production of addi. 
tional evidence in appeal (May) 121A 
Constitution of India, Art. 225 — See 
Ibid, Art, 226 (June) IS1A 
——Art. 226—See also n21- 
(1) Motor Vehicles Act (1939), S. 74 
; _ (Feb) 42 
(2) Rajasthan Land Development Cor. 
poration Act (1972), S. 24 (4) 
(Mar) 72B 
—— Art. 226 — New plea as to objection 
to jurisdiction of Tribunal — If can be 
allowed (Jan) 1A 
——— Art, 226— Decision of Superintending 


Engineer passed in appeal under R. 55 of 


Drainage Rules — Decision cannot be 
said to be vitiated merely because he re. 
ferred to certain ex parte statements 
which had no relevance to the matter in 
dispute (fan) 1D 
—— Art, 226 — Motor Vehicles Act 
(1939), S. 64-A — Tribunal refusing to 


exercise its power suo motu— Mandamus 


cannot issue (Jan) 29B 
——Art. 226—Alternative remedy under 
Motor Vehicles Act—When a bar to exer. 
cise of jurisdiction under Art, 226 

(Jan) 29C 
— Art, 226 — Grant of permit under 
S. 62 (1) (c) of M. V. Act — High Court 
cannot reassess the sufficiency of material 
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Gesgtitution of india (contd.) 
on which the RTA has come to conclu. 
sion as to the necessity of sroine it 
(Jan) 29D 
——Art, 226—C omplicated and disputed 
aqmesticns of fact requiring technical 
Smowledge—Interference under Art, 226 
` (Apr) 89D 
—Årt, 226 — New plea — Opposite 
Marty not taken by surprise—Plea allowed 
to be raised even without insisting for 
amendment of the writ petition in this 
segard ; (Apr) 89E 
wm Art, 226—Guo warranto—Extraneous 
‘sonsiderations (Apr) 89F 
rommeArts, 226 and 995 —Writ proceedings 
-—- Procedure — Civil P. C, in terms has 
ao application — Rules framed by High 
Court under Art, 225 govern the proce. 


dure (Jun) 181A 
omen Art, 226—Lack of alternative remedy 
——Hifect (Jun) 136C 


Art, 226 — Natural justice — Order 
amder S. 68.F (2) of Motor Vehicles Act— 
Nom-observance of principles of natural 
Justice — Effect of (June) 136D 


——~Airt, 226 — Permit to ply buses on 
route quashed — Matter remanded for 
fresh hearing after notice to party affect. 
ed — Interim permission to ply buses 
gqefused . (Jun). 136E 
——Art, 226 — Common order under 
%. 48 of Rajasthan Land Acquisition Act 
geleasic» nds of petitioners —— Notifica. 
tion rescinding order of release—Joint 
Petition maintainable (July) 150A 


amemefrt, 226 — Suppression of material 
facts—Efect (July) 150B 


=~ Art, 226—Motor Vehicles Act (1939), 
S. 64 (1) (£) and S. 62 (1) (c)— Finding of 
Appellate Tribunal that grant of tempo- 
gary permit was necessary— Interference 
“with under Art, 226 (Nov) 221D 
imme Art, 226 — Rajasthan Tenancy Act 
(8 of 1955), S. 30.E—Finding that A was 
Khetedar tenant — Interference with ` 


(Nov) 229A: 


= Art, 226 — New plea — Question of 
furisdiction — Plea not taken before 
Tribucal — Cannot be allowed to be 
qaisad a (Nov) 233A 


omen Art, 236 — Locus standi — Petition 
y Advocate challenging establishment 
‘of permanent Bench of High Court at 
ertaina place — He has no locus standi 
(Dec) 243E 
ween Art, 296 (3) (as amended by 42nd 
Amendment Act of 1976) — Auction for 
grant of mining lease of sand.stone — 


Constitution of India (contd.) 
Petitioner’s bid confirmed by Competent 


Authority — But confirmation cancelled . 


by State Government— Petition not main. 
tainable (Oct) 200A 
——Art. 227 — Other remedy open — 
Refusal to admit document in evidence 
for want of registration — Petition under 
Art. 227 was not maintainable (Sep) 189B 
——-Art, 245—Subordinate legislation — 
See Education — Jodhpur University Act 
(1962), S. 16 ij (Apr) 89B 
~—--—-Art. 299 (1)—Contract with Govern- 


~N 


ment — Mining lease — Lease executed - 


by Mining Engineer beyond his powers 
— Lease is void - (Apr) LOLA 


Contract Act (9 of 4872), S. 70—Essential 
conditions for applicability of section 
(Apr) 101B 


CO.OPERATIVE SOCIETIES) 


— Rajasthan Co-operative Societies Act (13 
of 1988). S. 123, Expln. — Words “S. 97” 
must be taken to mean “S, 96” — Award 
by consent of parties — Appeal before 
Tribunal — Not maintainable 

. (Nov) 233B 


Court: -— Inherent powers — Plate — 
Amendment of — See Civil P. C. (1908), 
Ss. 115, 151, O. 6. R. 17. 


EDUCATION l 
—Jodhpur University Act (147 of 1962), 
S. 12 (6) — Vice-Chancellor not compe. 
tent to repeal Ordinance 868 by issuing 
notification D/- 24/25.2.1975 under emer. 
gency power (Mar) 67A 
———5, 16 — Substitution of S, 16 in the 
Principal Act by the Amendment Acts 
of 1972 and 1975— Effect 


Evidence Aot (1 of 1872), Ss. 101.104—See 
Houses and Rents — ‘Rajasthan Premises 
(Control of Rent and Eviction) Act, 
(1950), S. 18 (1) (c) (Feb) 38 
. 115 — See also Rajasthan Pre. 
emption Act (1966), S. 9 (Oct) 2034 
-—S, 1i5—Estoppel by conduct— What 
amounts to (Nov) 238C 
Fatal Accidents Act (43 of 1855), Ss. 1.4, 
2 — Liability of employer for acts of 
contractor — Measure of damages 


une) 142 
——S, 2 — See Ibid, S. LA 


(J 
(June) 142 
General Glauses Act (40 of 4897), S. 


6 — 
See Interpretation of Statutes (Apr) 89A 
x 


——; 


(Apr) 89B . 
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High Court — Permanent Bench — Esta. 
blishment of — See States Reorganisation 
Act (1956), S. 51 (2). 


High Court of Rajasthan (Establishment 
of.a Permanent Bensh at Jaipur) Order 
(4916) —‘Arising in the districts of — 

Meaning (Dec) 248D 


Hindu Adoptions and Maintenance Act (18 
of 1958), S. 20 — Maintenance — Claim 
-of interim maintenance allowance by 
minor on strength of registered adoption 
deed — Adoption disputed by father ~ 
Grant of claim still not illegal” (July) 160 


Hindu Marriage Act (25 of 1955), S. 9 — 
Withdrawn from society of other without 
reasonable excuse — He'd on facts that 
wife could not be said to have withdrawn 
from the society without reasonable 
excuse - (May) 118 
——S.19 — See Rajasthan Civil Courts 
Ordinance (VII of 1950), S. 10 (8) 

(June) 184 


HOUSES AND RENTS 


—Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950). S, 13 (1) 
(a) and {4) — “First day of hearing” in 
sub-s, (4) — Interpretation—Mere service 
of summons is not enough — It is neces. 
sary that summons should: be accom- 
panied by copy of plaint (Sep) 180A 


==, 18 (1) (c) — Suit for eviction on 
ground of sub.letting — Onus — Nature 
of evidence (Feb) 38A 


_~——~§, 18 (1) (e) — Expression “has sub. 
let” — Connotation (Apr) 85 
———S, 14 (2) (as amended in 1975) — Re” 
strospective effect — Amended S. 14 (2) 
is retrospective in operation (Sep) 180B 


Interpretation of Statutes — See 
(1) Co.operative Societies — Rajasthan 
Co.operative Societies Act (1965), 
S. 128, Explo. (Nov) 288B 
(2) Tenancy Laws — Rajasthan Ten. 
ancy Act (1955), S. 30.E (2), Ist 
Proviso (Sep) 178 
—~Expressions used in Statute — Con. 
struction — Principles (Mar) 82B 


——Repeal by implication — Test of in. 
consistency or repugnancy 


———Retrospective operation — Inference 
of, in case of vested rights (Sep) 180G 
—---Taxing statutes — Interpretation 
(Aug) 172B (FB) 
` 


(Apr) 89A | 


Jodhpur University Act (17 of 1962) 
See under Education: 


Limitation Bot (8 of 1908), Sch. I, 
Arts, 56, 115 — Works contract — Suit 
for compensation for breach—Limitation 

(Aug) 165 (FB) 
——Sch. I, Art, 115 — See lbid, Sch. I, 
Art. 56 (Aug) 165 {FB} 


Mines and Minerals (Regulation and Deve. 


lopment} Aot (67 of 1957), S. 30 — See- 


Constitution of India (as amended by 
42nd Amendment Act of 1976), Ari, 228 
(8) (Oct) 200A 


Motor Vehicles Ect (4 of 1939), S. 43—See- 
ibid, 8. 68.F (2) (Apr) 108B 
——S, 51 — See Ibid, S. 74 (Heb) 42. 
—5S, 60 — See Ibid, S. 74 (Feb) 42 
——S, 62 (1) (c) — See also Constitution. 
of India, Art. 226 (Nov) 221D 
——~S, 62 (1) (c) — Temporary permit — 
Existence of temporary need can co.exist 
with permanent need (Jan) 29E 


~——~S, 62 (1) (c) — Application for grant 
of permit— Purpose meationed as public 
coavenience to meet particular tempo. 
rary need — Application.-is valid 

(Jan) 29F 
——S, 62 (1) (c) — Grant of permit ~~ 
Reasons must be given (Jan} 29G. 
——Ss, 62 (1) (c) and 68.F (l.c) — Tem. 
porary permit if can be granted by in. 
voking power both under S, 68.F (l.c) 
and S. 62 (1) (c) (Nov) 2214, 
——S, 62 (1) (c) and S. 64 (1) (f) — R. T. 
O. finding no need for issuing temporary 
permit — Appellate Tribunal if can re. 
verse decision (Noy) 2218: 
——S. 62 (1) (c) — Whether temporary. 


` need within S. 62 (1) (c) exists — Test 


(Nov) 221C 
—~-S, 33—See Ibid, S, 68.D (June) 186% 
=———Ss, 63 (3), 63 (34) and 63-A (2) (c) — 
Valiaation of permits for use outside per- 


` mitted region— Preconditions to be satis« 


fie (June) 186A, 

—S. 63 (8A) — See Ibid, S. 63 (8) 
(June) 136A. 

—-S, 63.A (2) (c) — See Ibid, S. 63 (8) 


(June) 186A 
wrod, 64 (1) (£) — See 

D Ibid, S. 62 (1) (c) (Nov) 221 B 

- (2) Constitution of India, Art, 226 
(Nov) 221D 
—.S, 64-A — See also Constitution of 
India, Art. 226 (Jan) 29B; (June) 186C 
4A — Revision — Person not 
opposing to grant of permit — He canno& 


+ 
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otor Vehicles Act (contd.) 
le revision against order granting permit 
(Jan) 29A. 
* —S, 68 (3-A) — Draft agreement between 
‘State of Rajasthan and State of Madhya 
Pradesh dated 3-4-75 in respect of inter- 
‘State route — Validity (Jan) 6D 
——S. 68.C —Publication of draft Scheme 
— Effect — State not forbidden to enter 
‘dnto reciprocal agreement with another 
State in respect of inter.State route mere. 
dy by publication of draft Scheme 
(Jan) 6C 
——5, 68.C— Draft scheme — Can be for 
‘part of existing route — Need not be for 
-entire existing route (Nov) 226B 
— Ss. 68.D and 63 — Inter-State agree. 
‘ment cannot override nationalisation 
-scheme (June) 136B 
— §, 68.D — Authority hearing objec. 
tions to scheme can summon witnesses 
and take their evidence —It cannot compel 
-witnesses either to attend orto produce 
-docu ments (Nov) 226A 
——S. 68.D (3) — Reciprocal agreement 
‘between State of Rajasthan and State of 
Madhya Pradesh dated 3-4.1975 — Whe. 
ther Scheme No. 78 published by M. P. 
Govt. was contravened ' (Jan) 6A 
—~S.68.D (8)—Approved Scheme pub- 
fished under the section is law—Recipro- 
-cal agreement between two States in res. 
pect of inter-State route does not over. 
side provisions of such scheme (Jan) 6B 
—S, 68.F (1.c)—See Ibid, S. 62 (1) (c) 
(Nov) 221A 
—-S, 68.F (2) (as amended by Motor 
Vehicles (Rajasthan) Amendment Act 
(10 of 1974) — See Constitution of India, 
Art. 226 (June) 136C 
——S, 68.F (2)—See Constitution of India, 
Art, 226 (June) 136D 
——Ss. 68.F (2) and 68-G — Nationalisa. 
‘tion of route during pendency or renewal 
application—Rejection of renewal ap- 
plication —Applicant is not displaced 
‘Operator (Apr} 108A 
——Ss. 68.F (2), 68-G and 43 —~ Displaced 
operator—Criterion —- Directions issued 
‘by State Government of Rajasthan in noti- 
‘fication dated 4.7.1970 (Apr) 108B 
——S. 68.G—See also Ibid, S. 68.F (2) 
(Apr) 108 A,B 
——S. 68.G — Non.temporary stage car. 
giage permits, grant of — Displaced ope. 
rator; preference to (Apr) 108C 
—Ss, 74, 51,60 — Ban by State Trans. 
port Authorities under S, 74 on plying of 
tempos on portion of road for fast moving 
‘trafic in Jaipur City — Interference by 


* ings Act (1978), S. 40 
-——-§, 23 —See Rajasthan Land Acquisi. 


Motor Vehicles Act (contd.) 

High Court whether justified (Feb) 42 
—~—Ss,94 and 98 — Disclosure of real 
owner of vehicle to insurer~Not a mate- 
rial fact for effecting insurance policy 


(May) 121H 
——S, 95 (2)—Liability of Insurer — Ex- 
tent of (May) 1211 
——S, 96 —See Ibid, S. 94 (May) 121H 


——S, 110~—See Civil P. C, (1908), S. 115 
(Nov) 286 

——S, 110 (1) (as it stood prior to amend- 
ment by Act 56 of 1969) — "Compensa. 
tion’—Interpretation (Noy) 218 
——S, 110-B—-See also Torts— Master and 
Servant (May) 121F 
——S, 110.B-—-Vicarious liability— Gov. 
ernment jeep driver giving liftto third 
parties —Accident due to rash and negli- 
gent act of driver — Held: Government 
not vicariously liable in damages for in- 
juries caused to third parties (May) 116 
——S, 110-B — Road blocked on account 
of tree fallen on it — Accident while bus 
was passing by left side of road — Driver, 
held, negligent on facts of the case 

(May) 121C 
——S, 110-B—Compensation—Pecuniary 
loss to dependants—Calculation 

(May) 121D 
——Ss, 110.B—Compensation — Liability 
regarding—Duty of Court to find out real 
owner (May) 121E 
~S, 110.B— Bus accident — Chairman 
of Bus Company—Not liable as owner of 
bus (May) 121G 
——S,110-D — Appeal under — Cross. 
objection can be filed (May) 121B 


Plaint -Amendment of — Grounds — See 
Civil P. C. (1908), Ss. 115, 151, O. 6, R. 17 
— Amendment —Revision against — See 
Civil P. C, (1908), Ss, 115, 15], O. 6, R. 17 
Pracedents — Ratio in decision—Not to be 
indiscriminately applied (Apr) 89C 


Rajasthan Civil Gourts Ordinance (7 of 
4950), S, 10 (3)— Petition instituted in the 
Court of District Judge under S,19 of 
Hindu Marriage Act— Petition transferred 
to Additional District Judge by District 
Judge — Validity. AIR 1959 Punj 50, Dis. 
sentsd from - (June) 134 
Rajasthan Co-operative Socistles Ast (43 

of 1965) 

See under Co-operative Societies, 


Rajasthan General Clauses Act (8 of 1985), 
S. 6 —See Tenancy Laws — Rejasthan Im. 
position of Ceiling on Agricultural Hold. 
(Feb) 46 (FB) 


tion Act (1953), S. 48 (July) 150C 


8 Subject Index, A. I. R. 1977 Rajasthan 


Rajasthan General Clauses Act (contd.)} 
=S, 27—See Education—Jodhpur Uni- 
versity Act (1962), S. 16 (Apr) 89B 


Rajasthan High Court Ordinance (45 of 
4949), S. 18 —Writ appeal to—New point 
—Not proper to permit appellant to raise 
new point in appeal (Mar) 67B 


Rajasthan Imposition of Ceiling on Agri- 
cultural Holdings Act (41 of 1978) 
See under Tenancy Laws. 


Rajasthan Irrigation and Drainage Act (24 
of 1964), S. 21 — Persons who are placed 
on an existing water course but who are 
dissatisfied with the supply of water can 
apply under $.21 for opening of a new 
water course (Jan) 1C 
———§,53 — Scope and applicability — 
Person seeking to withdraw from existing 
water course and for sanction of a new 
water course—S, 53 does not apply - 
(Jan) 1B 
Rajasthan Land Acqulsition Act (2% of 
4933), S. 48 — See also Constitution of 
India, Art, 226 (July) 150A 


——S. 48—Order of withdrawal from ac- 
quisition—Publication is not necessary 
(July) 150C 
Rajasthan Land Development Corporation 
Act (17 of 1978), S. 20 — See Ibid, S. 24 
. (Mar) 72A 
——Ss, 24 and 20—Execution of develop. 
ment work by Corporation — Costs — 
Land-holder agreeing in loan application 
to get work executed by Corporation — 
Demand notice for costs under S., 24 is 
valid (Mar) 72A 
mS, 24 (4) — Petitioner voluntarily 
participating in’ Scheme under Act — 
Cost sought to be recovered — Grievance 
about excessive estimate of cost cannot 
be examined in writ petition (Mar) 72B 


Rajasthan Land Reforms and Resumption 
of Jagir Act (6 of 1952) 
See under Tenancy Laws, 


Rajasthan Land Revenue Act (45 of 1936). 
S, 10 — Special appeal to Division Bench 
of Board of Revenue against an order of 
single member of the Board before 
amendment—Leave to file special appeal 
held was not necessary (Jan) 4A 


Ss, 10 and 77 (b) — Special appeal to 
Division Bench of Board of Revenue — 
Whether lies against order of single 
member of the Board rejecting revision 
petition (Jan) 4B 
mS, 77 (b) — See Ibid, S.10 (Jan) 4B 


' 1976), Art. 226 (8) 


Rajasthan Minor Mineral Concession Rula 
(4989), Rr. 9 (2), 60 — Petitioners bick 
confirmed — Government cancelling it 
and granting lease in favour of Co.cpera. 
tive Society having as its members per- 
sons belonging to Scheduled Castes — 
Legality (Oct) 2608 
——R. 20 — See Constitution of india {an 
amended by 42nd Amendment Act of 
1976), Art, 326 (3) (Oct) 200A 
——R, 86 — See Constitution of India (as 
amended by 42nd Amendment Act of 
(Oct) 20BA 
= R, 60 — See 

(1) Ibid, R. 9 (2) (Oct) 2085 

(2) Constitution of India (as amended 


by 42nd Amendment Act 3878) 
Art, 226 (8) (Oct) 200A 


Rajasthan Motor Vehicles Rutes (28343, 
R. 230 — See Motor Vehicles Act (1989%,. 
8.74 (Feb) 49 


Rajasthan Pre.emption Aot ¢{ of 4968}, 
S. 8 — See Ibid, S. 9 (Oct) 203A 


——Ss, 9 and 8 — Loss of right of pre. 
emption — It can be lost only by 2 
notice to pre-emptor under S, 8 by vendor 
only and not by anyone else — Pica of 
waiver by pre-emption — Proof of 

(Oct) 2984 _ 
=> S. 1] — Purchase by tenant of bis 
tenancy land — Right of pre.emptor 
decree-holder to evict vendee tenant in 
execution; (1968) 70 Pun L R (P ND, 
Dissent. frem (Oct) 194 


Rajasthan Premises (Contro! of Rent and 
Eviction) Aot (47 of 1980) 


See under Houses and Rents, . 


Rajasthan Sales Tax Ast (29 of 1954} 
See under Sales Tax. 


Rajasthan Sales Tax Rules 
See under Sales Tax. 

Rajasthan Tenancy Act (3 of 1955) 
See under Tenancy Laws. 


Registration Act (46 of 1808), S. 17 — See 
Civil P, C. (1908), S. 115 (Sep) L898 


———S. 23 — See Ibid, S.25 (Jan) MB 
——Ss. 25, 28, 30. 87 — Delay in pre. 
sentation of document for registration ~— 


TN 
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Registration Act (contd.) . 

Discretion of Registrar to condone celay 
— Interference with exercise of discre- 
{Jan) 14B 
(Jan) 14B 


tion under Arts. 226, 227 
——S, 39 — See Ibid, S. 25 


——5, 49 — See also 


(1) Civil P. C, (1908), S. 115 
(Sep) 189A 
(2) Constitution of India, Art, 227 
(Sep) 189B 


——S, 49 — Use for collateral purposes— 
Even if a document is unregistered and 
is inadmissible in evidence on that 
ground, it can be put to legitimate use in 
accordance with law (Sep) 189C 


——-S, 87 — See Ibid, S. 25 (Jan: 14B 
SALES TAX 


—Rajasthan Sales Tax Act (29 of 1954), 
S. 4 — See Sales Tax — Rajasthan Sales 
Tax Rules, R. 15 (Aug) 172A (FB) 


-—S. 5 — See Sales Tax — Rajasthan 
Sales Tax Rules, R. 15 (Aug) 172A (EB) 


—Rajasthan Sales Tax Rules, R. 15 — 
First registered dealer exempt from pay. 
ment of tax — Whether sale by second 
dealer is deemed to be sale at first point. 
(1968) 21 S T C 114 (Raj), Overruled 
(Aug) 172A (FB) 


ec eenreret ere 


States Reorganisation Act (37 of 1956), 
S. SL (2) — Expression 'Chief Justice’ — 
Includes Acting Chief fustice also 

(Dec) 2484 
——S. 51 (2) — Establishment of per- 
manent Bench of High Court — Power 
of President to determine territorial juris- 
diction of Bench (Dec) 243B 


——5, 51 (2) — Power to establish per- 
manent Bench of High Court — Exarcise 
of power after lapse of 21 years — Not 
without jurisdiction (Dec) 243C 


TENANCY LAWS 


—Rajasthan Imposition of Ceiling on 
Agricultural Holdings Act (14 of 1973), 
S. 15 — See Ibid, S. 40 (Feb) 46 (£B) 


——Ss. 40 and 15 — Commenced under 
Chapter III-B prior to repeal and pending 
when new Act came into force— Proceed. 
ings are governed by old law 
(Feb) 4€ (FB) 
1977 Raj, Indexes 1/(2)—4 pages 


Tenancy Laws (contd.) 

—Rajasthan Land Reforms and Resump- 
tion of Jagir Act (6 of 41952), Sch, 1f,. 
Cl, (D) — Word “sale” — Meaning — 
Word has the same meaning as it has in 
S. 54 of T. P, Act — Acquisition’ of land 
is not a ‘‘sale” (Mar) 80A 


— Rajasthan Tenancy Act (3 of 1955).. 
S. 80E— See also 


(1) Constitution of India, Art 226 
(Nov) 229A 


(2) Tenancy Laws—Rajasthan Imposi- 
tion of Ceiling on Agricultural 
Holdings Act (1973), S. 40 

(Feb) 46 (KB) 
—S, 30.E—On 1.4.66 land held by A as 
khatedar tenant — Pending proceedings. 
to determine ceiling area dying — 
Determination of ceiling area. AIR 1970- 
Bom 144, Dissented from (Nov) 229B- 


— S§, 30-E (2), First Proviso — Lands in. 
excess of ceiling area — Declaration — 
Option to land-holder — Expression “in. 
more than one Tehsil” in Proviso— Inter. 


pretation of (Sep) 178- 
—S, 207—See Civil P. C. (1908), S, 9 
(Nov) 238. 


——Chap. III.B — Proceedings under 
Chap, III.B pending when Act of 1973. 


came into force — Proceedings are 
governed by Tenancy Act and not by Act 
of 1978 (Mar) 65A. 


—Chap. IH.B, S. 80.DD — Explana. 
tion (2)— Expression “the commencement: 
of this Act” — Expression cannot have 
reference to Raj. Tenancy (Second Amend.. 
ment) Act of 1970 (Mar) 65B- 


Torts — See Motor Vehicles Act (1939), 
S. 110.B (May) 116 


—— Master and Servant—Vicarious liabi. 
lity —Presumption (May) 1L21F" 


Transfer of Property Bot (4 of 1882), 
S, 51— Applicability—Claim of transferee: 
in respect of repairs and improvements. 
on the property—"“ Belief in good faith” 
(Oct) 2038: 
——S, 54— See Tenancy Laws— Rajasthan 
Land Reforms and Resumption of Jagir 
Act (1952), Sch, II, Cl. (1) (Mar) 80 
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l EE ot Port Kot (contd. } Words and Phrases - — ‘Chief Justice’ —: 
-—S, :111 (d) — Sée Rajasthan Pre- Includes Acting Chief" Justice—See States 
aphan re (1 of 1968), S. 11 ee 194 Aporeanisaian Act (1956),.S.51 (2): 


(pee) 248A 


LIST OF CASES OVERRULED,, REVERSED AND DISSENTED FROM, ETG; 
JN A. I. R. 1997 RAJASTHAN ' . 


` Diss, = Dissented from in; Not E= = Not: followed i in; 
Over. = Overruled in; Revers. = Reversed in, 


- AIR 1958 Raj 20 (Pt A) = 1957 Raj L W. (1971) - ‘Cri, ' Appeal No. 574 of 1969, D/- 


494—Over. AIR 19178 © 36 (Jan). > 4.8:1971 (Raj)—Revers. AIR 1917 SC 
. AIR 1984 Raj 147—Diss, AIR 1977 Madh 1063 (May). 
© Pra 222A (EB) (Oct). -` (1974) Spl App. Na lll of 1974, D/. 
‘(1968) 21 S T C 114 (Raj) — Over. I R 11.10.1974 (Raj)— Revers. AIR 1977 
1977 Raj 172A (FEB) (Aug). n 8 CT30A (Mar). 
AIR 1969 Raj 92 (Pt A) = 1969 Raj w AIR 1974 Raj 36 — Revers. AIR tore 86 
_ 20—Over. AIR 1977 $ C 208E (Jan). 2202. (Nov), > 
AIR 1970 Raj 278—Not F. AIR 1977 Madh - (1975) Criminal. Appeal No; 575 of 1974, 
Pra 19 a D/. 27-1-1975 4 Raj) — Revers. A IR 


41971) Criminal Appeal No. 568 of 1967, `” 1977 $ G 1828 (Jun). 
D/. 9.8.1971 (Raj) — Revers. A L R 1975 Cri L J 978 (Raj) — Diss, A I R 1977 
4977S C 345 (Feb), . Andh Pra 209B (EB) (Jul), 


AIR i875 Rajasthan 


AIR 
213 


AIR (976 Rajasthan 


AIR 


149° 
51 


COMPARATIVE TASES 


Supplement to Comparative Tables of Previous Years. 


Owing to late rezeipt of Other Journals the following Supplement to 
‘Comparative. Tables of A. I. R. = Other Journals 


Other Journals 
ILR (1975) 25 
Raj 1139 


Other Journals 

ILR (1976) i 
314 

ILR aso: 26 
gj 805 

{ILR (976) 36 


Raj 261 


1977 Rent L R 295 
-ILR (1976) 26 


„Raj 1 
ILR (1976) 26 
~ » Raj 288 
ILR (1976) 26 
Raj 200 
IDR (1975) 25 
Raj 1111 
TDR (1975) 25 
Raj 1101 
ILR (1976) 26 
; Raj 855 
ILR (1976) 26 
Raj 241 
ILR (1976) 26 
Raj 71 
ILR (1976) 26 , 
Raj 42 
ILR (1976) 26 


Raj 427 ` 


ILR (1976) 26 
Raj 341 
ILR (1976) 26 
Raj 490 
IR ( (1976) 26 
Raj 415 
SER (1976) 26 
Raj 366 
ILR (1976) 96 
Raj 260 


AIR. Rajasthan = Othor Journals 
AIR 1977 Rajasthan 


1976 Raj L W 394 


46FB1976 W LN 564 


65 


1977 Raj L "Y 570 
1976 W LN 649 
1976 Raj L W 560 


AIR 


67 
72 
76 
80 
85 


89 
101 


108 
113 


116 


131 


134 


136 
142 
150 


160 


A(R 1976 Rajasthan 
AIR Other Journals 
158 ILR (1976) £6 
Raj 348 

157 ILR (1976) 56 
Raj 333 

160 ILR (1976) 3 26 
- Raj 165 

162 . ILR (1976) 36 
Raj 159 

164 ILR (1975) 3 
Ra; 1049 
166 1975 Raj L W 498 
184 IDR(1976) 26 

` Raj 529 

185. ILB (1976) 2% 36 
ii Raj 523 
211 ILR (1976) 26 
Raj 
215 ILR IN 2 
289 ILR (1976) 3 a 
Raj 542 
244 1977 Rent L'R 617 
1977 Rent DR 
esi (Beptn) | 
AIR 4977 R Rajasthanj??! 
AIR Other Journals 
1 1976 WLW 485 
1976 Raj L W 391 
4 1976 WLN 349 
! 1976 Raj L W 380 
6 IDR (1976) 26 
Baj 80 
14 1976 WLN 359 
1976 Raj L W 416 
29 1976 W L N 458 
1976 Raj L *V 491 
38 1976 W LN 416 
1976 Raj L W 437 
1977 Ren C R 22 
1977 Ren C J 276 
1977 Rent L: R 429 
42 1976 WLN 410 


163 


Other Journals 
1976 W L N 798 
1976 Raj L W 674 
1976 Raj L W 454 
1976: W LN 515 
1976 Raj L W 446 
1976 W L N 501 


1976 Raj L W 372 | 


1976 W L N 422 
1976 W LN 332 


is issued. 


1976 Raj L W 376 | 


1977 Ren C J 18 
1977 Ren C R 188 
1977 Rent L R 628 
1976 W L N 820 
1976 W L N 652 
1977 Raj L W 6 
1976 W L N 395 
1976 Raj L W 458 
1976 Raj L W 638 


1977 Hindu L R 426 


1977 Raj L W1 
1977 ACT 39g 
1976 W LN 798 
1977 T A C 235 


1976 W L N 783 
1977 A C J 150 
1977 Raj L J 115 
1976 W LN 

(U ©) 352 
1976 Raj L W 671 
1976 W LN 420 
1976 Raj L W 383 


1977 Hindu L R 147 


1977 Mat L R 38 
1976 W L N 352 
1976 Raj L W 365 
1976 W L N 774 
1977 Lab I C 890 
1976 W L N 589 
1976 Raj L W 660 
1976 Raj L W 142 
1976 W L N 104 


1976 Hindu L R 587 


ILR (1976) 26 

; Raj: 538 
1977 WL N 96 
1977 Raj L W 322 
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AIR 


Other Journals 


165FB1977 W L N 294 


1977 Raj L W 281 


172FB1977 Tax L R 2158 


255 


1977 W L N 286 
1977 Raj L W 289 
(1977) 108 

N R 454 
1977 W LN 135 
1977 Raj L W 314 
1977 W LN 74 
1977 Raj L W 377 
1977 W LN 94 
1977 Raj L W 394 
1977 W L N 70 
1977 Raj L W 386 
1977 W LN 156 
1977 W LN 143 
1977 Raj L W 326 
1977 W L N 189 
1977 Raj L W 277 
1977 W LN 802 
1977 Raj L W 301 
1977 Raj L W 84 
1977 WLN 57 
1977 AC J 276 
1977 TAC 414 
1977 W L N 248 
1977 Raj L W 206 
1977 W L N 448 
1977 W L N 194 
1977 Raj L W 171 
1977 W L N 448 
1977 W LN 84 
1977 Raj L W 136 
1977 Raj L W 87 
1977 W LN 68 
1977 A C J 456 
1977 W LN 51 
1977 Raj L W 181 
1977 W LN 6 
1977 Raj L W 65 
1977 W LN 441 
1977 Raj L W 263 
(1977) 2 Rent 

LR 833 
(1977) 2 Ren 
© R 673 







MA (4975) 


7 28 Raj 
oe TLR ` AIR 

1049.1976 ‘Raj 164 
1101-;. 9 ” 75 
Ilit °» J» . 65 

: 1139 1975 ee 213. 

: TLR (4976) 

26 Raj 

” IER ATR 

"4 1976 Raj 20 
- 42 n » 108 
“Fl o» » 205 
- 80 1977 » 3 
159 1976 » 162 
165 » . » 160 
-191 » `» RII 
200 » » di) 
241 ” » 83 
961 ” » ‘47 
988 ” ” 34 


805 ” ” 4 
814 ” ” 1 


333 om 157 
841 ” » 125 
348 »  » I5 
355 » » 8 
860 7 » 51 
366 ” » 149 
415 9. » 14d 
427 ” » 121 
462 ” “n 915 
“490 ” » 141 
523 ” » 185 
529 n » 184 
533 1977 » 169 
542 1976 » 289 


` RajLW 
498 1976 Raj 166 
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- AIR 


—« 
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Rajlw - AIR 
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“199 » NOC 182 
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865 » Raj 186 
378 ” n “85 
383 ” » 184 
449 » NOC 68 
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453 » Raj -108 
479 » NOC 143 
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560 » Raj 65 
ATOFB » ” 46 
605, » NOG 142 
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638 » Raj 113 
660... » 150 
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AM 1977 RAJASTHAN t 
RAJINDER SACHAR, J. 
Shivlal, Petitioner v. State of Rajas- 
than and others, Respondents, 
Civil Writ Petn, No, 1505 of 1975, D/- 
16-8-1976. / 
(A) Constitution of India, Art, 226 — 
New plea as to objection to jurisdiction 
of Tribunal — If can be allowed, 


“If an objection as- to ‘the jurisdiction 


of a ‘Tribunal is not-raised before the ‘said . 
authority,. a party will not. be allowed. to ~ 


‘urge this ‘objection of jurisdiction in the 
High Court ‘uhless there is 
of jurisdiction, (Para 2) 


(B) Rajasthan Irrigation and Drainage 
Act (21 of 1954), S. 53 — Scope and ap- 
plicability —-. Person seeking to with- 
` draw from existing water course and for 


sanction of a new water .course — S, 53. 


does not apply. 


Section 53 is only applicable wnere 
two or more persons raise a dispute about 
the use or construction or maintenance 
of a water course, Section 53 only comes 
in when a party wishes to continue on 
the existing watercourse and raises a dis- 
pute about his mutual rights and liabi- 
lities; it cannot apply to a case of persons 
who are seeking to withdraw from the 
existing water course and asking for the 
sanction of. a new one. (Para 3) 

(C) Rajasthan Irrigation and Drai- 
nage Act (21 of 1954), S. 21 — Persons 
who are placed on an existing water 
course but who are dissatisfied with the 
supply of water can apply under S. 21 
for opening of a new water course — 


TT/JT/D253/76/KSB 
1977 Raj./ I G—43 





patent want" 


Any other interpretation of Act would 
defeat its object and purpose, (Para 3) 

(D) Constitution of India, Art, 226— 
Writ petition challenging decision of 
Superintending Engineer passed in ap- 
peal under R, 55 of Drainage Rules — 
Decision cannot be said to be vitiated 
merely because he referred to certain ex 
parte statements which had no relevance 
to the matter in dispute — Petitioner 
having participated in the proceedings 
with full knowledge of the record on the 
basis of. which order was passed cannot 
make a grievance that he had not full 
opportunity. (Para 4) 

‘R. N, Surolia, for Petitioner; B. R. 


Arora, (fer No, 6) and H, P. Gupta (for 


No, 11), H. N. Calla, Dy. Government 


Advocate; for the State, 


ORDER:— There is an existing water ` 
course from stone No, 92/228 to 90/228 
from which the petitioners and respon- 
dents 5 to 11 were getting their water 
for a number of years. Apparently res- 
pondents 5 and 6 were:not satisfied with 
this arrangement as according to them 
the water course was through a sandy 
field and they were not getting full use 
of water. They therefore applied to the 
Executive Engineer asking for the sanc- 
tion of a water course from stone No, 
92/224 to 90/224. The Executive Engineer 
examined this matter and noticed that 
respondent no, 5 Sahi Ram had stated 
that if Nakewar wara bandi was sanc- 
tioned on the already sanctioned stone 
92/228 he may not ask for the proposed 
water course. The Executive Engineer on 
this by his order D/- 23/1/74 therefore 
proposed that Nakewar wara bandi may 
be tried for one crop and thereafter he 
filed the case by his order D/- 27-5-74, 


dent 5.- 


< of the 


2 Raj. (Prs. 1-3] 


Apparently the respondents 5 and 6 did 
not find satisfaction -from the Nakewar 
wara Bandi and filed appeal before the 
Superintending Engineer who by- his 
order dated 14-1-75 remitted the case 
back tothe Executive Engineer as in his 


. view the earlier order of 27-5-74 of the - 


was not fina. The 


Executive Engineer . 
examined by’ the 


matter. was thereefter 
Executive Engineer 

that Nakawar wara bandi was 
smoothly and considering all the cir- 
cumstences he did not think that the 
water course desired by respondent 5 
from stone 92/224 to 90/224 was justified 
and rejected the application of respon- 
Aggrieved against that respon- 
dent 5 filed an appeal before the Supe- 
rintending Engineer respondent no. 3 
who ky his order dated 6-5-75 was of 
the view that some further investigation 
for redressing difficulties of the parties 
was necessary as according to him the 
sanction of the requested water course 
from 92/224 to 90/224 alone may not 
redress the general difficulty and he 
asked the Executive: Engineer respondent 


No, 4 to investigate the various proposals 


and then resubmit the case’ back to him. 
On the case being resubmitted to the 
Superintending Engineer, it was 
by him that the proposals suggested by 
him were not agreed 4o by the cultiva- 
tors who were having different views 
about it and there being no uniformity, 
it was difficult to get the proposals 
through without acquiring the land which 
it was- not considered practicable, It was 
also noticed by him that on ins- 
pection he had found 
warabandi was not possible’ tobe imple- 
mented. After considering the circum- 
stances the Superintending Engineer by 
the impugned order dated 14-8-1975 
allowed the appeal of respondents 5 and 
6 and accorded sanction of water course 
from Stcne No, 92/224 to 90/224. The 
petitioner is aggrieved and has come to 
this Court against the said order. 


2.. It is apparent that the decision 
Superintending Engineer 
whether the sanctioning a new water 
couse will be for the benefit of respondents 
5and 6 isa matter which is within his 
jurisdicton under the Rajasthan Irriga- 
tion and Drainage Act. (hereinafter to be 
called the ‘Act’), This court does not 
possess the specialist's knowledge of the 
Irrigation Engineers so as to be able to 
say as to and in what particular manner 
or through which water coursé should the 
water be supplied to lands of various 


Shivlal v, State (R. Sachar J.) 


who took the view 
running . 


noticed . 


that Nakewar . 


using water course. 
for. the application for 
as to-- Ss 
~ Divisional Irrigation 


ALR 


cultivators. Mr. Surolia counsel for the 
petitioner made a valient effort to per- 
suade Me. to hold that it was:in the lar- 
ger interest of the petitioner ds° “well as 
the responcents that the water should 
be supplied “through the existirig water 
course’ from stone No, -92/228 to 90/228 
and the decision to supply through water- 
course from stone -No, 92/224 to 90/224 
was not correct. Evidently this is a, mat- 
ter which the authorities who are dealing 
with the disposal .of water for irrigation 
purposes, alone ere’ competent:to decide 
about it.: Mr, Surolia then sought to raise 
an objection about jurisdicticn and to the 
competency of the - Superintending En- 
gineer, to hear and dispose of the appeal. 


I may note at once that the ob- 
jection, that the Superintending En- 
gineer wes not competent to hear 


the appeal filed by respondents 5 and £ 
was not.raised before the Superintending 
Engineer az any of the time when the 
matter was heard by him .even though 
the petitioner was present. There is no 
mention of this objection having been 
raised before him and it is well settled 
that if an objection as to the jurisdiction 
ofa Tribunal is not raised before ‘the said 
authority, a party: will not ba allowed to 
urge this objection of jurisdiction in this 


Court unless there is -patent want of 
` jurisdiction. which is not the case here. 
The petitioner thus cannot be allowed 


- to raise this objection and the same will 


have to be rejected. But as I allowed the 
counsel for the petitioner to argue on 
this I would like to deal with it! 


3. . Section 3 (ii) (c) defines irriga- 
tion work to mean and include a water 
course, Section 16 provides for an ap- 
plication for a person desiring to use the 
water course of any irrigation work to be 
made to the-Divisional or Sub Divisional 
Irrigation Officer requiring: him to con- 
struct or improve a water course at the 
cost of the applicant, Section 19 talks of 
Adjustmen: of claims of persons ‘jointly 
Section 21 provides 
“construction of 
course, to be made to the 
Officer, Section 23 
provides for an application for desiring 
that an existing water course shduld be 
transferred from the presert owner to 
himself Rule 55 of Irrigation Rules 
provides that an appeal , ‚shall lie 49 
Superintending Irrigation ' „Officer from 
an original order passed by the Divisional 
Irrigation Officer under-the Act, or these 
rules, The contention, of Mr. Surolia is 
that the claim of ¢he respondents 5 and 6 


new water 


tre 
Ww ES 


1877 


should be-treated to be under Section: 53 
which provides that where any differance 
arises betwéen.two and more persons in 
regard to the mutual rights or liabilities 
in respect of the -use, comstructior -or 
maintenance of. water course, any such 


person may apply in‘ writing to the Divi-'. 


sional Irrigation: Officer stating the mat- 
ter in dispute and further provides in 
Sub-section (2) that such order of the 
Divisional Irrigation Officer shall be inal 


as to the use or distribution. of water and ` 


will thereafter .remain in force. until set 
aside by the decree of a. civil.court, The 
contention is that the claim of. :espon- 
dents 5:and 6 fell under Section 52 as 
it related to.the-use or as the counsel 
for..respondents 7 to 11 stated 0o the 
dis-use of the existing water course. In 
my opinion the argument is fallac.ous. 
Section 53 is only applicable where two 
or more persons raise a dispute avout 
the use. or construction or maintenance 
af a-water course. In the present case 
¢spondents 5.and 6 are not raising any 
dispute about’ the use of construction or 
maintaining any -existing water course 
but are in fact seeking the. sanction 3f a 
new water course, Counsel for the peti- 
tioner would have it that by with- 
drawal of respondents 5 & 6 from the 
existing watercourse extra burden would 
have to be borne by the petitioner, and 
this attracts Section 53, I cannot agree. 
Section 53 only comes in when a party 
wishing to continue on the existing weter- 
course raises a dispute about his mvtual 
rights and liabilities and cannot apply 
to. a case like that of respondents 5 and 
6 where they are seeking to withcraw 
from the existing water course and ask~ 
ing for the sanction of a new one. Coun- 
sel for respondents 7 to 11 urged that 
there .was no such provision in the Act 
and that once persons have been placed 
on a water course they necessarily will 
have to stay on for all the time even if 
some of the persons are unhappy about 
the supply of water, I cannot accept this 
interpretation which would make. the act 


not a piece .of beneficial legislation meant: 


to help the cultivators but rather as an 
instrument of serf'dom and - compulsion, 
This interpretation would ‘defeat the ob- 
ject of the Act and must*be rejected, On 
the contrary I find that there is a Gefi- 
nite provision in Section’ 21 of the Act 
which provides „for an application for 
construction ‘ofa new water course, “his 
is the very provision under which -es- 
pondents 5 and 6 applied and the’ Super 
intending Engineer had the necessary 
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jurisdiction and has after taking into ac- 
count circumstances sanctioned the same, 
and no fault can be found with it. 


-4, Another objection raised by the 
counsel for the -petitioner is that the 
Superintending Engineer has referred to | 
the Statements of Ziledars and the same 
were not shown to him and therefore the 


’ order of the Superintending Engineer was 


bad, The reference to the statements re- 


‘corded by Ziledars, in the impugned order 


is with reference to the proposals of 
landholders other than the petitioners . 
and with . reference to proposal for a ` 
water course from different place, other 
than the present case, It shows that other 
persons did not agree to the proposals 
which had -been suggested by the Super- 
intending Engineer in his earlier order 
of 6-5-75. As a matter of fact the griev- 
ance of respondents 5 and 6 was indepen- 
dent from other proposals and was to 
the effect that they were not getting 
sufficient water from the existing water 
course, It was respondent no, 3 who had 
of his own chosen to ask for a report on 
new proposals and it was with reference . 
to these that Ziledars had recorded state- 
ments, I can therefore see no force in 
Mr. Surolia’s argument that decision of 
the respondent no, 3 is vitiated because of 
his reliance on any ex parte statements | 
I am satisfied that the ` decision of res~, 
pondent no, 3 was on the basis of mate-; 
rial on record: and of which the petitioner 
had full knowledge. Petitioner had parti-’ 
cipated in the proceedings before respon- 
dent no, 3 and his grievance of not hav- 
ing’ had full opportunity is without any 
merit, The: petitioner had also asked for 
record to be surmmoned but apart from 
wanting to refer to statements recorded 
by Ziledars no indication was given as to 
its relevancy and I therefore did not 
think it necessary to adjourn hearing for 
the purpose of getting. record, 


5. ‘As a result the petition fails 
and is dismissed. Costs to be paid to res- 


„pondent 5 and 6 only, 


Petition dismissed. 


4 Raj. [Prs. 1-3] M D U, Sahkari Samiti v, Board of Revenue (Kudal J.) 


AIR 1977 RAJASTHAN 4 
A, P., SEN AND P. D. KUDAL, JJ 
Mastana Dudh Utpadak Sahkari 
‘Samiti, Pali, Petitioner v, Board of Reve- 
nue for Rajasthan, Ajmer and piers, 
Respondents. 


Writ Petn, No, 643 of 1968, D/- 21-7- 


1976.* 


(A) Rajasthan Land Revenue Act. 
apt. 


(15 of 1956), Section 10 — Special 
peal to Division Bench of Board of Re- 
venue against an order of single member 
of the Board — Leave to file special ap- 
peal not obtained — Held, it was not at 
all necessary to seek prior. permission of 


the single. member of Board to file spe-` 


cial appeal to Division Bench as the lis 
had started much prior to -coming into 
force of amended S. 10 which provided 
for prior leave of | single member—Am- 
endment is not retrospective in nature. 
AIR 1957 SC 540, Rel. on, (Para 6) 


(B) Rajasthan | Land Revenue Act (15 
of 1956), Ss. 10 and 77 (b). — Special ap- 
peal to Division Bench of Board of Reve- 
nue — Whether lies against order of sin- 
gle mémber of the Board rejecting revi- 

_sion petition, 

The provision of filing a eee ap- 
peal is governed by the Clause, 
as otherwise provided by or under this 
Act”, Section 77 (b) specifically bars a 
Special appeal against an order of re- 
jection of a revision petition, The netes~- 
sary inference is that in case where revi- 
sion petition under the provisions of the 
. Act is rejected no special appeal shall 

` lie. The provisions of S, 77 (b) arg man- 


datory in character and contains no ambi- ` 


guity. 

Therefore the Division’ Bench of 
Board of Revenue acts contrary to law 
and without jurisdiction in entertaining 
and accepting an appeal filed against an 
order of rejection of revision. It is clear- 
‘ly barred by S, 77 (b). (Paras 7,.3) 
Cases Referred : Chronological Peras 
AIR 1957 SC 540 = 
. S. T. Porwal, for Petitioner; 
` ‘Bhandari, for Respondents. 

KUDAL, J.-—- This is a writ peti- 
tion directed against the judgment of the 
learned Board of Revenue for Rajasthan 
dated Apri 17, 1968. 

2. The facts of the case, in brief, 
are that the Patwari, Kharda and the 


*(Against order of Board of Revenue for 
Rajasthan, Ajmer, D/- 17-4-1968.) 
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Revenue Inspector, Pali reported the fact 
of trespass by Gambhira, Sardul, Jetha, 
Amara, Chandra and sue in the land 
in dispute on January 7, 1960. The dis- 
puted lands .. consisting” of Khasra Nos. 
558/1 measuring 920 bighas 8 biswas and 


. 558/2 measuring 151 ‘bighas 17 biswas are 


situated in village Kharda, tehsil Pali. 
On this -report, “the non-petitioners were 
served with a-noticé. as envisaged under 
Section 91 of the Rajasthan Land Reve- 


. nue Act calling upon themi to withdraw 


from. the land trespassed by them, The 
Tehsilder on May 25, 1960 -declared them 
trespassers for the St, years 2015 and 
2016 “ani ordered their eviction from the 
land in dispute, arid also imposed -a penal- 
ty of six times the rent. As the non-peti- 
tioners failed to vacate he land tres- 
passed by them, further proceedings were 


‘reinitiated on August 6, 1961, and again 


an order was passed on October 4, 1962. 
Out of the disputed land measuring’ 1072 
bighas 7 biswas, 400 bighas: were allotted 
to Deonarain Dudh. Utpadak Sahkari 
Samiti during the St, years’2018 and 2019. 
Thus, tae order dated October 4, 1962 
related, in fact, to the area of 672 bighas 
5 biswas which was still in possession of 
the non-petitioners, as trespassers, Feel- 
ing aggrieved against the order of the 
Tehsildar dated October 4, 1962, an ap- 
peal was filed before the learned Addi- 
tional Collector, Fali which was dismiss- 
ed on November 19, 1963.: The penalty 
was, however, reduced from six times 
the rent to four times the rent, Sardul, 
Amara, Chandra etc. filed a revision peti- 
tion before the learned Board of Reve- 
nue for Rajasthan, Ajmer’ against the 
order cf the learned Additional Collec- 
tor, Pali. The revision petition was dis- 
missed on February 7.'1967, Sardul and 
others feeling aggrieved against the deci- 
sion of the learned Single Member of tke 
Board of Revenue dated February 7, 
1967 filed a special appeal under S. 10 of 
the Rajasthan Land Revenue Act before 
a Diviston Bench, The “earned . Division 
Bench on April 1%, 1968‘allowed the spe- 
the judgments 
Courts. It is ‘against this 
order cf the Board of Revenue that the 
present writ petition has been filed. 


3. On behalf of the petitioner, it 
has been contended that the learned 
Division Bench of the Board of Revente 
erred in law in entertairiing a special ap- 
peal under Section 10 of the Rajasthan 
Land Revenue Act when leave to appeal 
was not obtained from the learned Sin- 
gle Member who passed the order on the. 
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revisor, petition: on February 7, 19€7. It 
was also contended that the learned Divi- 
sion Bench: seriously erred in law in en- 
tertaining ‘a-spécial appeal - ‘agains an 
order of rejection of a revision pe-ition. 
It was also-contended that the learned 
Division Bench lacked inherent jursdic- 
tion to entertain such a special e>peal 


which was specifically barred under Sec- , 


tion 77 (b) of the Rajasthan Lana Seve: 
nue Act, 


4. -On behalf of the “‘non-petitioners, 
it was contended that there was no reces- 
sity for obtaining leave to appeal from 
the learned Single Member as tne lis 
started as early as in ‘the year 1969, It 
was further contended that as the order 
of the learned Single Member was against 
the principles of natural justice, and as 
there were material irregularities in the 
procedure, the learned Division Bench 


was fully justified in setting aside the 
order of the learned Single Member. 
4 5. We have. carefully considered 


the respective, contentions of the learned 
counsel for the parties and have perused 
the record of the case, The fact of tres- 
pass was reported by the Patwari, Knarda 
and the Revenue Inspector,.Pali on Janu- 
ary 27, 1960, The Tehsildar passed order 
of ejectment under Section -91 of the 
Rajasthan Land Revenug Act on May 25, 
1960, Section 10 of the Rajasthan Land 
Revenue Act provides that a party ezggri- 
eved by a decision of a single member 
shall have the right to make a special 
appeal to a bench consisting of two or 
more members of the Board within one 
month from the date of the decision of 
the single member, if the Member who 
passed’ the judgment declares tha: the 
caSe is a fit one for appeal, Originally, 
the last rider that special appeal shall 
lie only when the learned .member de- 
clares the case to be a fit one for an ap- 
peal, was not in Section 10 of the Rajas- 
than Land Revenue Act, This prov-_sion 
was ‘inserted by, the Rajasthan Act No.5 


of 1964, published in the Rajasthan .Ga-.. 


zette, Part IV-A, Extraordinary, dated 
March 26, 1964. It is evident that the 
lis in this case had started much pricr to 
the coming into.force of this amendment 
in Section 10 of the Rajasthan Land 
Revenue ‘Act, The amendment is not re- 
trospective in nature. In Garikapati v. 
Subbiah Chowdhry, AIR 1957 SC 540, it 
was held as under: 


“The legal pursuit of a remedy, suit, 


appeal and second appeal are really but 
steps in a series of proceedings all con- 
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nected by an intrinsic unity and are to 
be regarded as one legal proceeding, 


The right of appeal is not’a mere 


‘matter of procedure but is a substantive 


right, The institution of the suit carries 
with it the implication that all rights of 


` appeal then in force are preserved to the 


parties thereto till the rest of the career 
of the suit, 


The right of appeal is a vested right 
enter the superior 
court accrues to the litigant and exists 
as on and from the date the lis commen- 
ces and although it may be actually 
exercised when the adverse judgment is 
pronounced such right is to be governed 
by the law prevailing at the date of the 
institution of the suit or proceeding and 
not by the law that prevails at the date 
of its decision or at the date of the filing 
of the appeal. 

This vested right.of appeal can be 
taken away only by a subsequent enact- 
ment, if it so provides expressly or by 
necessary intendment and not otherwise,” 


6. Thus, it would be clear that the 


‘lis which started prior to the coming into 


force of this amendment would carry 
with it all the incidences of right of ap- 
peal and revision. Under such circum- 
stances, there was no necessity of obtain- 
ing leave țo appeal from the learned 
Single Member as the lis in this case 
started in the year 1960 when the amend- 
ment of Section 10 of the Rajasthan Land 
Revenue Act was not in force, Under 
such circumstances, a special appeal could 
be ‘preferred against the decision of the 
learned Single Member without obtain- 
ing leave to appeal from the Member 
who passed the judgment, In this view 
of the matter, the objection raised by the 
learned counsel for the petitioner that 
the special appeal before a Division 
Bench could not have been filed without 
first obtaining’ the leave to appeal to a 


Division Bench is without force and is 
hereby overruled, 
7. The learned counsel for the i 


petitioner has contended that no special 
appeal lay against the decision of the 
learned Single Member who rejected the 
revision petition, Reliance has been 
placed on Section 77 (b) of the Rajasthan 
Land Revenue Act. Section 77 (b) pro- 
vides that no appeal shall lie from an 
order rejecting an application for revi- 
sion or review. Section 10 of the Rajas- 
than Land Revenue Act provides that 
except as otherwise provided by or under 
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this Act or by any other law or enact- 
ment for the time being in force in the 
whole or any part of the State and.sub- 
ject to any rules made in that behalf, 
the jurisdiction of the Board may be 
exercised by the Chairman or any other 


member cf the Eoard, sitting singly, or , l 


by a Bench of the Board, consisting of 
two or more members, It further pro- 
vides that a party aggrieved by a deci- 
sion of a single member shall have the 
right to make a special appeal to a bench 
consisting of two or more members of 
the Board within one month from the 
date oz the decision of the single mem- 
ber, if the Member who passed the judg- 
ment declares thet the case is a fit one 
for appeai, This provision of filing a spe- 
cial appeal is governed by the clause 
“except as otherwise provided by or 
under this Act.” Section 77 (b) of the 
Rajasthan Land Revenue Act specifically 
bars a special apveal against an order of 
rejection of a revision petition. The 
necessary inference is that in case where 
revision petition under the provisions of 
the Rajasthan Land Revenue Act is re- 
jected no special appeal shall lie. The 
provisions of Section 77 (b) are manda- 
tory in character and contain no ambi- 
guity. The learned Division Bench, there- 
fore, seriously erred in law in admitting 
an appeal for hearing against the order 
of rejection of revision patition. As indi- 
cated above, such a special appeal was 
clearly barred by the provisions of S, 77 
(b) of the Rajasthan Land Revenue Act. 
It, therefore, follows that the Division 
‘|Bench acted without jurisdiction in en- 


tertaining and accepting. an appeal 
against the order rejecting the revision 
petition as the learned Division Bench ' 
could not entertain the appeal, There 


was no occasion for the Division Bench 
to have decided the matter on merits, 


8. Having given our most anxious 
consideration to the argurhents advanced 
by the learned counsel for both the par- 
ties, we have no hesitation in holding 


{that the learned Division Bench acted. 


contrary to law and without jurisdiction 
_ jin entertaining an appeal against an 
order of rejection of a revision petition 
by a Single Member, i 


9. For the reasons stated above, 
the writ petition is hereby allowed. The 
order of the learned Division Bench 
dated April 17, 1968 is hereby set aside. 
The order of the learned Single Member 
dated February 7, 1967 shall, therefore, 
stand confirmed, 


‘Mohd, Shafi v. State 


ALR, 


10. The petitioner shall be entitled 
to the costs of this writ petition, 
Petition allowed. 
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` D, P. GUPTA, J.. 
Mohammed Shafi and others, Peti- 
tioners v, The State of Rajasthan and 


- others, Respondents 


Civil Writ Petn. Nos, 1028, 1041. 1077, 
1081 and 1233 of 1975, D/-’ 7-11-1975, 

(A) Motor Vehicles Act (1939), Sec- 
tion 68-D (3) — -Reciprocal agreement 
between State of Rajasthan and State of 
Madhya Pradesh dated 3-4-1975 in res- 
pect of Inter-State route — Notified 
Scheme No. 73 published by State of 
Madhya Pradesh in M, P, Gazette dated 
8-1-1971 — Construction — Held that 
the Scheme was not of total exclusion — 
It excluded plying cf vehicles by Rajas- 
than nominees subject to condition “that 
they would do so under the reciprocal 
agreement — Reciprocal agreement, held, 
did not contravene Scheme No. 73, AIR 
1974 SC 1876 Distinguished, AIR 1974 
SC 1940. Ref. to, (Paras 7 and 9] 


(B) Motor Vehicles Act (1939), Ser- 
tion 68-D (3) — Approved Scheme publi- 
shed under the seciicn is law — Recipro- 
cal agreement between two States in res- 
pect of inter-State route does not over- 
ride provisions of such scheme, AIR 1971 
SC 1662; ATR 1973 SC 534; AIR 1974 SC 
669. Rel, on, (Para 10) 


(C) Motor Vehicles Act {1939}, Sec- 
tien 68-C — Publication of draft Scheme 
— Effect — State not forbidden tc enter 
into reciprocal agreement with another 
State in respect of inter-State route 
merely by publication of draft Scheme. 

(Para 14) 


(D) Motor Vehicles Act (1939), Sec- 
tion 68 (3-A) — Draft- . agreement be- 
tween State of Rajasthan and State of 
Madhya Pradesh dated. 3-4-75. in respect 


. of inter-State. route — Validity — Draft 


agreement finalised by Transport Com- 
missioner Rajasthan — Transport Com- 
missioner, held, was duly authorised by 
the Home Secretary Government of Ra- 
jasthan to enter inte agreement — Fur- 
ther, held, that after draft agreement 
was considered, by the two Governments 
its- minutes were sent by the Transport 
Commissioner to the State Government 
and was approved by the State Govern- 


GT/GT/A818/76/GGM 
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ment before its publication — Agreement, 
held, was valid, (Para 18) 


Cases Referred Chronological Paras 


AIR 1974 SC 669 = (1974) 2 SCR 562 12 


AIR 1974 SC 1876 = 1974 UJ (SC) 489 7 
AIR 1974 SC 1940 = (1973) 1 SCR 615 9 
AIR 1973 SC 534 = (1973) 2 SCR 925 11 
AIR 1971 SC 1662 = (1970) -3. SCR 780 10 


R. N. Munshi and R, R. Vyas. for 
Petitioners; A, K Mathur, Addl, Govt. 
Advocate, M, D, Purohit, for State of 
Madhya Pradesh; B. L, Maheshwari for 
Respondent Smt, Radhadevi in writ 
petns, Nos, 1028 and 1233 of 1975 and for 
respondent Suresh Chandra in Writ Petn. 
No, 1081 of 1975, 


ORDER:— These five writ petitions 
can be conveniently disposed of by a 
common order as common questions of 
law arise for determination in these 
cases. 


2. The ‘challenge. in all these writ 
petitions is with regard to the reciprocal 
agreement: arrived at under sub-sections 
(3-A) and (3-B) of Section 63 of the 
Motor Vehicles Act (hereinafter referred 
to as ‘the Act’), between the States of 
Rajasthan and Madhya Pradesh on April 
3, 1975. The petitioner in ‘writ petition 
No, 1028 of 1975, Mohammed Shafi is 
an existing operator of Chittorgarh- 
Begun Singoli Bherisrodgarh route, while 
the petitioner Bapulal in writ petition 
No, 1081 of 1975 is an existing operator 
of Chittorgarh~Begun-Singoli route, 
Bashir Ahmed, who is the -petitioner in 
writ petitions Nos, 1041, 1077 and 1233 of 
1975 is also an existing operator of Chit- 
torgarh-Bhensrodgarh via Begun and 
Singoli route. The route from Chittorgarh 
to Bhensrodgarh via Bebun and Singoli 
is an inter-Statal rovte, 140 Kilometers 
long, out of which 119 Kilometers lie in 
the State of Rajasthan, while the remain- 
ing portion of 21 Kilometers from Dhardi 
to Singoli lies in the State of Madhya 
Pradesh, It may .also be mentioned here 
that both the termini of the route lie in 


the State of Rajasthan and although- the, 
route enters the State of Madhya Pra- ` 


desh at Dhardi, it re-enters the State of 
Rajasthan at Singoli. In writ petitions 
Nos, 1028 and 1233 of 1975 the counter 
signaturés by the Madhya Pradesh au- 
thorities in respect of the permits of res- 
pondents Nos. 3 to 5 regarding the por- 
tion from Dhardi to Singoli have also 
been challenged. The respondents Nos, 3 
to 5 in the aforesaid writ petitions are 
operatcts of Bhilwara-Bhensrodgrah via 
Begun route and the portion which is 
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-learned counsel for the 
` sides that the respondents Nos, 3 te 5 in the 
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common to the route of the petitioners 
and those respondents is from Begun to 
Bhensrodgarh. It is admitted by the 
parties on both 


aforesaid writ petitions used to ply their 
vehicles from Bhilwara upto Dhardi only 
via Begun, although in their permits Sin- 
goli and Bhensredgarh were also men- 
tioned, But on accovnt of the absence of 


. a reciprocal -agreement between the Sta- 


tes of Rajasthan and Madhya Pradesh in 
respect of Bhilwara-Bhensrodgarh route, 
the permits of the said respondents were 
not countersigned by the Madhya Pra- 
desh authorities for the portion from 
Dhardi to Singoli and as a result there- 
of, those respondents could not ply their 
vehicles beyond Dhardi. The parties are 
also not at dispute in respect of the fact 
that there was a reciprocal agreement 
arrived at between the States of Rajas- 
than and Madhya Pradesh on January 
11/12, 1968, In that reciprocal agreement 
the route from Chit ‘torgarh to Bhensrod- 
garh via Begun and Singoli was included 
but the route from Bhilwara to Bhens- 
rodgarh via Begun and Singoli did not 
find a place, A draft of the proposed re- 
ciprocal agreement, revising the earlier 
agreement, was published on September 
12, 1974 in the Rajesthan Gazette invit- 
ing objections in respect thereof from 
the concerned operators. In the said draft 
of proposed reciprocal agreement, the 
route from Bhilwara to Bhensrodgarh via 
Mandalgarh, Dhardi, Singoli was includ- 
ed at item No. 91 and it was envisaged 
that five buses of Rajasthan Operators 
would ply four single trips on the afore- 
said route, with the condition that no pas- 
senger shall be picked up or set down be- 
tween Dhardi and Singoli. The objections 
filed by the petitioners and other affect- 
ed persons were considered by the Home 
Commissioner, who was authorised to do 
so on “behalf of the State Government, 
and by his order dated February 13, 1975 
the Commissioner for Home Affairs re- 
jected all the objections and approved 


the draft agreement, for and on behalf 


of the State of Rajasthan, The final re- 
ciprocal agreement between the aforesaid 
two States was published in the Madhya 
Pradesh Gazette Extraordinary dated 
April 3, 1975 and in the Rajasthan 
Gazette dated May ê, 1975, 


3. Two more facts need ba men- 
tioned here: The State Government òf 
Madhya Pradesh published a notified 
scheme No. 73 in the Madhya Pradesh 
Rajpatra dated 8-1-1971 in respect of some 
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inter-statal routes of Indore Region, 
which included Chittorgarh-Singoli route 
also. A copy of the aforesaid approved 
scheme, as notified in the Madhya Pra- 
desh Gazette, has been placed on record 
as Annexure P/11 in Mohammed Shafi’s 
writ petition and I shall refer to it a lit- 
tle later, as considerable arguments have 


been raised by the learned counsel in 
respect thereof, Another fact which 
needs mention is that the Rajasthan 


State Road Transport Corporation publi- 
shed a draft nationalisation scheme in 
respect of the route from Bhilwara to 
Bijolia vis Bigod and lLadpura, in the 
Rajasthan Gazette dated May il, 1973. 
The aforesaid draft scheme has now been 
approved by the State Government and 
the final nationalisation scheme has also 
been notified under Section 68-D (3) of 
the Act on October 9, 1975 and it has 
also been stated before me at the Bar 
that the said scheme has also been im- 
plemented with effect from October 25, 
1975. Another draft scheme for the na- 
tionalisation of | Udaipur-Chittorgarh, 
Chittorgarh-Bundi ard other connected 
routes was published in the Rajasthan 
Gazettee dated Apri! 24, 1973, This draft 
_ scheme igs still under consideration of the 
State Government, 


4, Learned counsel for the peti- 
tioners have submitted seven penas in 
support of their writ petitions: 


1. That the Madhya Pradesh appro- 
ved scheme No. 73 published on January 
8, 1971 (vide Annexure F/11) only allow- 
ed Rajasthan Operatcrs, who were actual- 
ly plying on the date the aforesaid 
scheme came into force to continue to 
ply and that the respondents could not 
be allowed to ply in contravention of 
the aforesaid approved scheme No, 73. 


2. That the reciprocal agreement be- 
tween the States of Rajasthan and 
Madhya Pradesh is an administrative 
act and it could not override the provi- 
sions of the aforesaid approved scheme, 


3. That the Rajasthan State Road 
Transport Corporation had published two 
draft schemes, whick were under consi- 
‘deration of the State Government and as 
such reciprocity agreement should not 
have been arrived at by the two States 
in contravention of the said draft schemes. 


4. That the provisions of the reci- 


procal agreement dated January 11/12, 
1968 provided that six months notice 
shall.be given befcre rescinding the 


agreement and that such notice was not 
given in the present case, 
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5. That the agreement was not publi- 
shed in a proper legal form in the 
Madhya Pradesh Gazette and as such it 
has not come into force because it does 
not appear from the publication of the 
reciprocal agreement in the Madhya Pra- 


desh Gazette that the Governor of 
Madhya Pradesh entered into such an 
agreement, ‘ 

6. That the draft agreement was 


finalised by the Transport Commissioners 
of the two States, brt it does not appear 
that the Transport Commissioner, Rajas- 
than had the authority to enter into such 
an agreement on behali of the State oi 
Rajasthan, 

7. That the reciprocal agreement pro- 
vides for its ratification by the two State 
Governments and that in the absence of 
such ratification, the agreement cannot 
be held to be validly enforceable, 


5. Lengthy arguments have been 
advance by learned counsel in respect of 
the aforesaid contentions The first sub- 
mission is mainly based upon the inter- 
pretation of Clauses (3) and (4) cf the 
approved scheme No, 73, published by 
the Madhya Pradesh State Government 
in its Gazette dated January 8, 1971, The: 
aforesaid two clauses run as under: 

“3. The nature and extent of the 
State Road Transport Service to be pro- 
vided on the routes mentioned in cl. (2) 
above are specified in the schedule an- 
nexed hereto, The provision of the 
Transport Services otherwise than under 
the Scheme is prohibited except that (i 
the vehicles of Rajasthan State nomi- 
nees plying under tne terms of Recipro- 
cal Transpert Agreement between the 
States of Madhya Pradesh and Rajasthan 
covering the routes mentioned in el, (21 
above, (ii) the vehicles of Rajasthan ter- 
ritory state operators plying on the rou- 
tes in Rajasthan State only covering por- 
tions of the routes mentioned in cl. (2) 
above, and (iii) the vehicles of Madhya 
Pradesh State territory operators plying 
on the routes in Madhya Pradesh only, 
not included in the scheme, shall be al- 
lowed to ply as befcre, 


4. No person other than the Madhya 
Pradesh State Road Transport Corpora- 
tion ‘State Transport Undertaking’ wil] 
be permitted to provide Road Transport 
Service (stage Carriage or contract Car- 
riage) on the routes or portions therecf 
specified in clause (2) above except. as 
provided in clause (3) above.” 

6. The arguments of the learned 
counsel: for the petitioner is that-cl. (&) 
of scheme No. 73 includes within its pur- 


Ñ, 


1977 


view only the provisions of the recipro- 
cal transport agreement between the 
State of Madhya Pradesh and Rajasthan 
which might have existed on the date 
when the aforesaid approved scheme came 
into force and that no provision hasbeen 
made in clause (3) thereof for providing 
exemption in respect of reciprocal agree- 
ments which may be subsequently enter- 
ed into between the two States, .Fefer- 
ance in this connection was also made to 
the two draft schemes published by the 
Rajasthan State Road Transport Corpora- 
tion, wherein clause (4) made provision 
for the running of the Transport Ser- 
vices of other States ‘under any existing 
reciprocal agreements .or any such agree- 
ment to be entered in future.” Learned 
counsel further submits that only the 
existing Rajasthan State nominees, who 
were actually plying on the date when 
the aforesaid approved scheme came into 
force could be allowed to ply on the noti- 
fied route and the plying of new ser- 
vices on interstatal routes in pursuance 
of any subsequent interstatal agreement 
was not envisaged It is also urged that 
an approved .scheme. published nder 
Section 68-D (3) of the Act was law and 
a notified scheme in respect of an nter- 
Statal route was binding on the other 
state as well, On the other hang. Mr. 
Maheshwari, appearing on behalf of some 
of the respondents in writ petitions Nos. 
1028 of 1975 and 1233 of 1975, submits 
that the permits of the said respordents 
were from the very beginning fer the 
route from Bhilwara to Bhensroigarh 
and it was not very material thet the 
said respondents were not able to ply 
their vehicles earlier between Dharci and 
Bhensrodgarh on acccunt of the fact that 
counter signatures were not granted to 
them by Madhya Pradesh Transpor: Au- 
thorities -because: Bhilwara Bhensrodgarh 
route was not included in the previous 
reciprocal agreement entered into be- 


tween the two States of Rajasthan and 


Madhya Pradesh, Learned counsel sub- 
mitted that there was no contravention 
of the approved scheme by the provisions, 
of the new reciprocal agreement and that 
the plying of the vehicles of the respon- 
dents was permissible under clause {3) of 
the notified scheme No 73. 


T, I have considered the rival con- 
tentions. From a perusal of clauses. (3) 
and (4) of the approved scheme Mo, 73 
it clearly emerges that the said scheme 
was not one of total exclusion, inasmuch 
as under clause (3) thereof vehicles of 


‘\the Rajasthan State nominees have been 
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allowed to ply on the interstatal routes 
mentioned in clause (2) thereof and on 


other routes overlapping the routes men- 
tioned in clause (2). ‘What the notified- 
scheme appears to exclude from its ambit 
is the plying of vehicles of the Rajasthan 
State nominees, subject to the condition 
that they would do so under the terms of 
of a reciprocal transport agreement arri- 
ved at between the two States, The re- 
ference to ‘reciprocal transport agree- 
ment’ in clause (3) of the approved 
scheme does not appear to prohibit a re- 
vision or modification of an existing -re- 
ciprocal transport agreement between the 
two states, If the meening which is sought 


to be assigned to the words ‘reciprocal 
transport agreement’ by the learned 
counsel for the petitioners is given to 


them, then the result would be that the 
plying of vehicles on the specified routes 
would be limited by the provisions of the 
approved scheme only to the number and 
extent which was ir operation on April 
8, 1971; Obviously that could not have 
been the intention of the makers of the 
aforesaid approved scheme, which no 
doubt is law, ‘because in a developing 
country like ours, the provision relating 
to the plying of services on a particular 
route ‘is likely to be revised, or modified 
from time to time, taking into considera- 
tion the current needs of the travelling 
public at such time, It may be that the 
provisions of clauses (3) and (4) of 
Scheme No. 73 are not very specific, but 
it would be proper to assign them the 
Same meaning as hag been expressed in 
corresponding provisions of the schemes 
of nationalisation of the Rajasthan State.“ 
A reciprocal- agreement would not only 
include within its ambit an existing 
agreement but would also include a. re- 
vised or modified agreement as well, The 
word ‘plying’ occurring in clause (3) of 
the aforesaid scheme, with reference to 
Rajasthan State neminees, emphasises 
that those transport services of Rajasthan 
State nominees would: only be’ permitted 
to ply which were in accordance with’ 
the terms of the reciprocal. transport, 
agreement arrived at between the two! 
States and in case transport services apart! 
from the terms of the reciprocal . trans-: 
port agreement are intended to be pro- ` 
vided, then the scheme prohibits the ply- 
ing of such servicer, In my view, a ra- 
tional interpretation should be placed up- 
on the provisions of clauses (3) and (4) 

of the notified scheme No, 73 and it ‘ap- 
pears to be ‘clearly intended. that the 
aforesaid notified scheme made an ex- 
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ception in respect of the plying of vehi- 
cles in accordance with the terms of re- 
ciprocal transport agreement between the 
two States, Learned counsel for the peti- 
tioners referred to the decision of their 
Lordships of the Supreme Court in Ali 
Ahmed & Sons v, M/s. Ramgopal Satya 
Narain AIR 1974 SC 1876. In that case an 
exiension of the permit on a route was 
allowed ir. contravention of the provisions 
of Section 68-F (1-D) of the Act and it 
was held that such an extension could 
not be allowed. However, the aforesaid 
decision bas no application to the facts of 
the present case. The question of grant 
of any extension ‘did not arise in the 
cases before me. It is not denied that the 
permits of the respondents were from the 
very beginning from Bhilwara to Bhens- 
rodgarh and the mere fact that in the 
absence of a provision in then existing 
reciprocal transport agreement between 
the States of Rajasthan and Madhya 
Pradesh, counter signatures were not 
allowed ta the said respondents in respect 
of their existing permits, for the portions 
of the route thereof lying within the 
State of Madhya Pradesh, could uot be 
considered as equivalent of the grant ofa 
new permit or the grant of an extension 
of an existing permit. 


'8 A reference was also made to. 
the decision of this Court in Kulwant 
. Singh v, R, T. A, wherein it was held 
that the R. T, A. was precluded from 
granting a permit, temporary or non- 
temporary, on a route covered Ly the 
draft scheme, However, for the reasons 
-already mentioned above, the aforesaid 
decision has also no bearing ‘on the facts 
of the present case as the route from 
Dhardi to Bhensrodgarh was already in- 
cluded in the permits of the concerned 
respondents. 


9. © Learned counsel for the peti- 
tioners also made a reference to the de- 
cision of their Lordships of the Supreme 
Court in Mysore State Road Tiansport 
Corporation V, Mysore State Transport 
Appellate Tribunal, AIR 1974 SC 1940. 
The argument advanced in that case was 
that if the overlapping over the notified 
route was for a short distance, the same 
should be ignored, This argument was 
repelled by their Lordships of the 
Supreme Court and it was observed .in 
the aforesaid case that the integrity of 
the notified scherrie could not be allowed 
to be affected and overlapping could not 
be allowed even over a short cistance 
say under five miles nor a condition 
could be stipulated in the permit ihat the 
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- operators will not pick up or set down 


any passengers on the overlapped route. 
That is of course true in respect of = 
scheme of total exclusion of private 
their Lordships oł 
tue Supreme Court were pleased to ob- 
serve in the aforesaid. case:— 

“Whether a particular route granteč 
to a private operator overlaps the noti- 
fied route or not cannot be as- 
certained from the notified route 
The notified route may merely state 
the route to be operated by the 
State Transport Undertaking and the 
total or partial prohibition on other 
operators from operating on that route or 
a portion thereof, Where, however, other 
operators are permitted to operate on any 
portion of that route it may also provide 
the terms and -conditions under whick 
they can be permitted.” 

As I have already observel above. 
scheme No. 73 is a scheme of partial ex- 
clusion and it does not totally prohibit 
the plying of vehicles of private opera- 
tors on the notified route or portions 
thereof or on overlapping routes cover- 
ing portions of the. notified route. The only 
condition imposed in clause (8) is to the 
effect that so far as the Rajasthan State 
nominees are concerned, they would be 
allowed to ply on the notified routes ir 
terms of the reciprocal transpert agree- 
ment between the two States. I am, 
therefore, of the view that. the provisions 
of the revised reciprocal transport agree- 
ment dated April 3, 1975 are not in con- 
travention of the notified scheme No, 7 
of the Madhya Pradesh State so far as 
the question of plying of vehicles on the 
Bhilwara-Bhensrodgarh via Begun, Sing- 
holi route is concerned, 

10. As regards the second conten- 
tion advanced by the learned counsel for 
the petitioners, there can be no doubt 
that an approved scheme is law and = 
reciprocal agreement cannot override 
the provisions of the approved scheme. 
The decision of their Lordships of the 
Supreme Court in T. N, Raghunathe 
Reddy v, Mysore State Transport Autho- 
rity, AIR 1971 SC 1662 may be referrec 
to in this connection, wherein it has beer 
observed 

“The inter-State agreement is not 
law and to hold that an inter-State agree- 
ment overrides Chapter IV-A would be 
to completely disregard the provisions of 
Section 68-B of the Act which provider 
that ‘the provisions of this Chapter and 
the rules and orders made thereunder 
shall have effect notwithstanding anything 
inconsistent therewith contained in Chap- 
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ter IV of this Act or in any other law | 


for the time being in force or in any 
instrument having effect by vitue of any 
such law.’ In this connection reference 
was made to Article 162 and Article 298 
of the Constitution, But we were unable 
to appreciate what relevance these articles 
have to the point at issue, Assuming that 
a State has power to enter into agree- 
ment with another State in exercise of 
its executive powers under Article 162, 
and under Article 298 it can carry on 
trade or business, we are unable to see 
what light these facts throw on the ques- 
tion before us.” 


li. The same view was reiterated 
by their Lordships of the Supreme court 
in S, Abdul Khader Saheb v. Mysore Re- 
venue Appellate Tribunal, AIR 1973 SC 
534 wherein it was observed that the 
scheme, of Nationalisation approved under 
Section 68-D would prevail over an In- 
ter-State agreement in respect of an 
Inter-State ‘route, 


12. In Ch Khazan Singh v. State 
of U. P., AIR 1974 SC 669 it was held by 
their Lordships of the Supreme Court 
that the approval by the State Govern- 
ment of a scheme of nationalisation relat- 
ing to an inter-State route makes the 
scheme effective so far as the nationali- 
sation of road transport service on a 
route within its own territory is concern- 
ed, if it complies with the other necessary 
formalities prescribed by law. The neces- 
sity of obtaining prior approval of the 
Central Government arises only when the 
scheme envisages nationalisation of trans- 
port service, not only for that part of the 
inter-State route which is within the 
territorial limits of the State Government 
approving the scheme, but also for the 
remaining part of the route which is out- 
side the said territorial limits, 


13. It has also been submitted that 
the approved scheme No. 73 of the 
Madhya Pradesh .State has received the 
approval of the Central Government and 
as such it*has binding force in both-the 
States, That is no doubt true and the pro- 
vision of any. transport service in contra- 
vention of the provisions of the aforesaid 
approved scheme is prohibited. But as I 
have held above, the aforesaid scheme 
itself permitted the plying of. transport 
services by the vehicles of the Rajasthan 
State nominee in accordance with the 
reciprocal transport agreement arrived 
at between the two States, which includ- 
ed a modified or revised agreement as 
well within its ambit, : ; 


Mohd. Shafi v, State (D. P. Gupta J.) 


[Prs: 10-157 < Raj. 11 


14. Ås regards the. third surmission 


“of the learned counsel, the publication 
-of the two draft schemes by the Rajasthan 


State Road Transport Corporation did 
not ‘come in conflict with the reciprocal 
agreement arrived at between the State 
of Rajasthan and Madhya Pradesh. The 
nationalisation scheme relating to Bhil- 
wara-Bundi route was approved by the 
State Government much after the re- 
ciprocal agreement came into force with 
effect from April 3, 1975. Of course, the 
implementation of the notified scheme 
relating to Bhilwara-Bundi route would 
have the effect of curtailing the route of 
the permits of the concerned respondents 
from Bhilwara to. Ladpura, but that has 
nothing to do with the’ plying of the 
vehicles of the said respondents between 
Dhardi and Bhensredgarh, Mere publica- 
tion of the proposed or draft schemes of 


- nationalisation under Section 68-C of the 


Act could not have the effect of prohibit- 
ing the States from entering into a re- 
ciprocal agreement, because at that stage 
it was not possible to envisage as to - 
whether the draft scheme would be 
finally approved as proposed or would 
be approved subject to certain modifica- 
tions or would not be approved at all 
and further it could not then be visuali- 
sed as to how much time would be taken 
in the disposal of the objections or re- 
presentations made in respect of the pro- 
posed schemes, in accordance with the 
provisions of Section 68-D of the Act and 
in the approval of such draft schemes. 
Thus this objection hag no substance and 
must be repelled. ; 


15. As regards the fourth submis- 
Sion of the learned counsel, it may be 
pointed out that in the draft of the pro- 
posed agreement, which was published in 
the Rajasthan Gazette dated September 
12, 1974 it was mentioned that the revi- 
sed reciprocal agreement between the 
two States was intended to come into 
force with effect from April 3, 1975. Thus 
there was a clear notice of more than 
six months in the present case, which is 
allegedly required under the prior agree- 
ment dated January 11/12, 1968, The 
agreement of 1968 inter alia stated that 


- “This agreement ‘shall be valid till 
such time as a new agreement between 
the two States is arrived at or is review- 
ed or the existing agreement is rescind-. 
ed after issue of six months notice on 
either side; provided that the review of 
the agreement shall ordinarily be under- 
taken once-in a year; provided -further 
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that the agreement may bé modified at 
any time by mutual agreement.” 

Thus six months prior 
side was necessary only for the purpose 
of rescinding the earlier agreement of 
1968, which was arrived at between -the 
States of Rajasthan and Madhya Fradesh. 
From the aforesaid clause it is absolutely 
clear that the said agreement could be 
modified, reviewed or revised by mutual 
agreement at any time and without any 
prior notice. Therefore. there was no 
such requirement of six months’ prior 
notice for mere modification or. revision 
of the 1968 agreement and it cannot be 
argued that the present agreement en- 
tered into on April 3, 1975 was not a re- 


vised or modified agreement. Mcreover, 
six months’ notice was required to be 
given by either party to the said 


agreement amongst themselves and it was 
-not necessary to give any notice in that 
respect to the existing or affected opera- 
tors, including the petitioners. However, 
as I have already pointed out above, the 
draft of the proposed agreement was 
published on September 12, 1974 and it 
was notified therein that:— 

“The agreement shall come into force 

with effect from April 3, 1975. as from 
the date of coming into force of this 
agreement all previous agreements in the 
matter of Road Transport between the 
States of Madhya Pradesh and Rajasthan 
shall stand superseded.” 
Thus, in the present case, in any event 
there was more than six months notice 
and the reciprocal agreement could not 
be said to have been invalidated on that 
ground, 


it may be mentioned here that the record 
relating to the reciprocal agreement en- 
tered into by the two States of Rajasthan 
and Madhya Pradesh was called for and 
has been placed before this Court, includ- 
ing the original agreement and I have 
perused the aforesaid record, The origi- 
nal agreement purports to have been 
signed by Shri Ramsingh, Secretary to 
the Government of Rajasthan, Home 
(Transport) Department, for and on be- 
half of the Governor of Rajasthan and 
by Shri Harish Chand, Special Secretary 
to the State of Madhya Pradesh. Home 
Department, for end on behalf of ` the 
Governor of Madhya, Pradesh, It appears 
that after the draft of the proposed 
agreement was approved by the respec- 
tive Governments of the two concerning 
States, Shri Ramsingh acting for and on 
behalf of the Governor of; Rajasthan 
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notice on either . 


16. As regards the fifth objection, 


À. I. R. 


signed the final agreement znd sent two 
copies thereof to the Madhya Pradesh 
Government and thereafter the spécial 
Secretary to the Government of. Madhya 
Pradesh signed the same for and on be- 
half of the Governor of Madhya Pradeck 
and returned one copy thereof duly sign- 
ed to the Rajasthan Government along 
with his letter dated April 3, 1975, It was 
also mentioned in that letter that the 
agreement shall come into force with 
effect from April, 3, 1975. The reciprocal 
agreement was published in the Madhya 
Pradesh Gazette on April 3, 197E itself 
although it was published in the Rajas- 
than Gazette on May 6, 1975. The grie- 
vance of the learned counsel for the peti- 
tioner is that although the preamble tc 
the agreement has been published in the 
Madhya Pradesh Gazette dated April 
3, 1975 along with the contents of the 


' said reciprocal agreement, but the open- 


ing words to the effect: that the said agree- 
ment was made on April 3, 1975 between 
the Governor of Rajasthan ‘on the one 
part and the Governor of Madhya Pra- 
desh on the other part was not puklished 


, In the Madhya Pradesh Gazette. How- 
-ever, the notification under which 


the 
reciprocal agreement was published in 
the Madhya Pradesh Gazette dated April 
3, 1975 clearly stated that the reciprocal 
transport agreement entered into bet- 
ween the State Government of Madhya 
Pradesh and Rajasthan under Section 63 
(3-B) of the Act was published there- 
under, I do not find that there is any 
infirmity in the publication of the afore- 
said reciprocal agreement in the Madhya 
Pradesh Gazette, 


17. A similar argument was also 
advanced by the learned counsel in res- 
pect of the fact that the last portion of 
the agreement containing the signatures 
of the representatives of the two states 
and the witnesses was- not published in 
the Madhya Pradesh Gazette, although 
the same was duly published in the 
Rajasthan Gazette. I have perusec the 
original agreement and it contains the 
signatures oz the representatives of both 
the States and also of the witnesses, to 
which I have already referred to above. 
It has been published in the Rajesthan 
Gazette dated May 6, 1975 in the same 
form. However, in the Madhya Pradesh 
Gazette it has been mentioned that the 
said agreement wag published on behalf 
of and under the orders of the Governor . 
of Madhya Pradesh and it has been duly 
authenticated by the Special Secretery to 
the Government of Madhya Pradesh, Sec- 
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tion 63 (3-B) of the Act provides that 
every agreement arrived at between the 
States shall, in so far as it relates to the 
grant of counter-signature of permits, be 
published in the official Gazette by each 
of the States concerned, In my opinion, 
the requirement of the aforesaid provi- 
sion has been fully complied with in the 
present case, so far as the publication of 
the reciprocal agreement in the Rajas- 
than as well as the Madhya Pradesh 
Gazette is concerned, So far as the reci- 
procal agreement itself is concerned, 
there is no infirmity attached to it, as 
the original is duly signed by the repre- 
sentatives of the two States in the pre- 
sence of witnesses, This ground, there- 
fore, is also untenable and is repelled. 


18. As regards the sixth 
sion of the learned counsel 
Transport Commissioner, 
no authority to enter into the draft agree- 
ment on behalf of the State Govern- 
ment, I have perused the record which 
has been placed before me by the State 
Government and find that as early as in 
January, 1971 steps were being taken for 
modification or revision of the 1968 reci- 
procal agreement and a copy of the letter 
of the State Government dated January 
20, 1971 shows that the Director of 
Transport was duly authorised to enter 
into or finalise such agreement on behalf 
of the State of Rajasthan, It further 
appears that the Home Secretary to the 
Government of Rajasthan by his order 
dated July 7, 1974 directed the Transport 
Commissioner to enter into a revised 
agreement in view of the amended pro- 
visions of the Act. It also appears that 
after the draft reciprocal agreement was 
considered at a joint meeting of the 
Directors of Transport of- the two States 
of Rajasthan and Madhya Pradesh on 
July 15, 1974 at Jaipur, the Transport 
Commissioner, Rajasthan sent the minu- 
tes of the aforesaid joint meeting for the 
approval of the State Government, The 
matter was then considered by the State 
Government at various levels and after 
it received the approval of the Chief 
Minister of the State, the draft agree- 
ment was directed to be published in the 
Rajasthan Gazette for inviting objections 
from the concerned operators, Thus it 
appears from record that the Transport 
Commissioner was duly authorised to 
enter into a draft agreement on behalf of 
the state of Rajasthan and that the pro- 
posed agreement which he prepared along 
with the Director of Transport, Madhya 
Pradesh was also approved by the State 


submis- 
that the 


Mohd, Shafi v, State (D. P. Gupta J.) 


-not, therefore, 


Rajasthan had. 
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Government before its publication, invit- 
ing objections in respect thereof. It can- 
be held that the draft 
agreement was not prepared in accord- 
ance with the provisions of Section 63 
(3-A) of the Act, 

19. In respect of the last conten- 
tion advanced by the learned counsel for 
the petitioners it may bə stated 
that the reciprocal agreement specified 
in clause 17 (b) that it has been entered 
into subject to ratification by the Go- 
vernment of the reciprocating states. 
When the copies of the final’ agreement, 
duly signed in duplicate by the represen- 
tatives of the two State-~Governments, 
were exchanged with the approval of the 
concerned State Governments, this con- 
duct on the part of the covenanting 
State Governments amounted to ratifica- 
tion thereof on their behalf. Moreover, 
ratification is a matte* between the two 
high contracting parties, namely the State 
Governments and the petitioners can 
have no grievance on that score, The 
letter of the Madhya Pradesh Govern- 
ment dated April 3, 1975 shows that the 
said State Government ratified the agree- 
ment and further that the same was 
brought into force with effect from that 
very date. Similarly the letter of the 
Rajasthan Government forwarding two 
copies of the final agreement duly signed 
by Shri Ram Singh, for and on behalf 
of the State Government fully proved 
the ratification on the part of the Rajas- 
than State Government, 


20. I may also refer to two preli- 
minary objections which were raised by 
Mr. B. L. Maheswari on behalf of the 
respondents Nos. 3 and 4, In writ petition 
1028 of 1975 it was argued that the per- 
mit of the petitioner, Mohammed Shafi 
expired on June 30, 1975 and that the 
said petitioner obtained a renewal of his 
permit under the reciprocal ag:eement 
which was entered into on April 3. 1975. 
The contention of the learned counsel 
was that the permit of the petitioner 
Mohammed Shafi stood on the same foot- 
ing as those of the responderits and, 
therefore, he could not challenge the 
validity of the reciprocal agreement 
dated April 3, 1975, as he obtained bene- 
fit under the said agreement by obtain- 
ing countersignatures under it, in respect 
of his own permit, This position is not 
contested, although learned counsel for 
the petitioners contended that the per- 
mit of the petitioner Mohammed Shafi 
was an old one. . However, it cannot be 
denied that: he obtained counter-signatu- 
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res in pursuance of the reciprocal agree- 
ment dated April 3, 1975 and it does not 
lie with him to question the validity of 
the aforesaid reciprocal agreement under 
which he has himself obtained an ad- 
vantage. 

21. Another submission made by 
Mr. Maheshwari was that the cause of 
action arose in the State of Madhya 
Pradesh and this court has no jurisdic- 
tion to consider the question of the vali- 
dity of the reciprocal agreement, I am 
unable to agree with this contention in- 
asmuch ag it cannot be denied that the 
part of the cause of action arose within 
the State of Rajasthan because the reci- 
procal agreement has been entered into 
between the two States in respect of 
plying of vehicles on inter-Statal routes, 
which undoubtedly lie partly in the State 
of Rajasthan as well, 


22. In the writ petition of M/s. 
Bapulal Keshrimal (Civil Writ Petn. No. 
1081 of 1975) no other point was argued 
- by the learned counsel, besides those 
which -have already been dealt ‘with 
above, In writ petitions Nos, 1041 and 
1233 of 1975 also learned counsel had 
nothing more to argue.. 


23. In writ petition No, 1077 of 
1975 another argument advanced by 
learned counsel for the petitioner was 
that the permit of respondent No, 3 
Sardarmal Dasot was for the route Bhil- 
wara-Bhensrodgarh via Barundi, Singoli 
Bichun, Begun, and Dhardi and that the 
said route was not included in the reci- 
procal agreement, It was argued on this 
basis that the permit of the said respon- 
dent could not have been counte1-signed. 
In support of the aforesaid submission a 
copy of the permit of the respondent 
No, 3 has been produced on record’as An- 
nexure P/3, which mentions the route of 
the said Permit as “Bhilwara~Begun via 
Badiyas extended upto Bhensrodgarh via 
Singoli.” In the order of counter-signa- 
, tures granted -by the Madhya Pradesh Au- 
thority vide Ex. P/11, the route has been 
mentioned as “Bhilwara~Bhensrodgarh 
via Mandelgarh, Dhardi, Singoli.” The 
reciprocal agreement of April 3, 1975 
specifies item No, 91 as “Bhilwara- 
Bhensrodgarh via Mandalgarh, Dhardi, 
Singoli.” From the permit of respondent 
No. 3 it is not clear as to whether it rela- 
tes to a different. route than that which 


is specified at item No. 91 in the recipro- 


cal agreement. Learned counsel for the 
petitioner has produced’a copy of a letter, 
which purports to have been: addressed 
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by the Secretary, Regional Transport 
Authority, Udaipur to the Secretary. 
Transport Authority, Gwalior 
dated June 21, 1975, wherein it hes been 
stated that the route af the permit of 
respondent No, 3 Sardarmal Dasot did 
not come within the new reciprocity 
agreement arrived at between the twe 
States, The matter has not so far been 
decided by the State Transport Authority 
of Madhya Pradesh, In the absence of 
relevant material in this respect and 
more so as the matter is still pending 
for decision before the State Transport 
Authority, Madhya Pradesh, ıt would 
not be proper for this court to express 
any opinion about it at this stage. 

24. In view of the aforesaid dis- 
cussion, all these writ petitions fail and 
are hereby dismissed. The parties, «¢ 


however, left to bear their own costs. 


Petitions dismissed. 


AIR 1977 RAJASTHAN 14 
D. P. GUPTA, J. 
Balu Mal, Petitioner v. J, P, Chan- 
dani and others, Respondents, 


Civil Writ Petns. Nos, 1573 and 1574 
of 1972, D/- 21-4-1976, 


(A) Arbitration Act (1940), Ss. 13, 14, 
15, 16 — Powers of arbitrator — Presen- 
tation of award under Section 14 — 
Mode—Presenting award for registration, 
if a ministerial function — Award com- 
pulsorily -registrable — Unregistered 
award presented in Court under S, 14 — 
Return of the same on request of Arbi- 
trator — Applicability of O, 13 R., 9 
C.P.C. f 

The proposition that the arbitrator 
became functus officio after making and 
signing of the award only refers to the 
power of'the arbitrator to vary the 
award or its contents. The arbitrator has 
no power left, after he has made and 
signed the award, to make any change of 
substance in the award that he has made, 
subject to the provisions of Sections 13, 
15 and 16. Similarly, the arbitrator’ could 
not substitute a new award in place of 
the original award made and signed by 
him, by preparing another award on a 
stamped paper subsequent to the making 
and signing of an unstamped award, But 
the arbitrator has undisputed power to 
do ministerial acts in furtherance of the 
award, The act of presenting the award 
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for registration and getting the same re- 
gistered is an act which can be perform- 
ed by the arbitrator only subsequent to 
the making and signing of the award, If 
the award relates to immovable property 
or affects rights in immovable property 
then an unregistered award would not 
be admissible in evidence and could not 
be made a rule of the court in proceed- 
ings under Section 14, In presenting the 
award for registration, the arbitrator 
only performs a ministerial function, as 
he neither changes the substance of the 
award nor even the original award is 
varied in any respect, AIR 1974-Ker 121 
Followed, Case law discussed. 
(Para 15) 
In such a case no valid exception 
could be taken if the unregistered award 
_is presented in Court under Section 14 
of the Arbitration Act and on an objec- 
tion being taken by any one of the par- 
ties or on subsequent realisation, the 
Arbitrator requests the Court to return 
the award so as to allow him to get the 
same registered with an undertaking to 


represent the said award in the court 
after due registration, AIR 1960 SC 629 
Rel. on, (Para 16) 


In the absence of any specific provi- 
sion in this respect in the Arbitration 
Act, the provisions of Civil Procedure 
Code will, therefore, apply by virtue of 
Section 41 of the Arbitration Act. It is 
for the Court passing an order under 
Order 13 Rule 9 C.P.C, to exercise its 
discretion and decide as to whether in a 
given case and in what circumstances it 
would permit the return of a document 
to the person producing the same, But 
nevertheless the Court has the jurisdic- 
tion, in a proper case, to return the 
document produced before it, to the per- 
son producing the same, subject to the 
fulfilment of the conditions prescribed 
under Order 13 Rule 9 C.P.C, (Para 16) 


Section 14 of the Arbitration Act 
contemplates presentation of the award 
by the Arbitrators in a court of compe- 
tent 
the Arbitrators in the present case be- 
fore the Sub-Divisional Officer was in- 
competent as the said officer had no 
jurisdiction in the matter and it could 
not be considered to be a valid presenta- 
tion of the award by the Arbitrators 
under Section 14 of the Arbitration Act. 
The Arbitrators had the responsibility to 
maintain the award in safe custody until 
they handed it over to a ¿Court of com- 
petent jurisdiction for being made a rule 
of the Court, Thus in the present case. 
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the arbitrators alone were entitled to 
take back the award from the Court of 
the Sub-Divisional Officer, once it was 
held that he had.‘no jurisdiction to en- 
tertain their application .under S, 14 
of the Arbitration Act, (Para 17) 
(B) Registration Act (1908), Ss, 25. 
23, 30, 87 — Delay in presentation of 
document for registration — Discretion 
of Registrar to condone delay — Exer- 
cise of — Error in — Curability under 
S. 87 — Provision of S, 25 Registration 
Act, if similar to that of S. 5 of Limita- 
tion Act —- Interference by High Court 
under Arts, 226 and 227 of Constitution. 
The provisions of Section 25 of the 
Registration Act empower the District 
Registrar to condone the delay in the 
presentation of a document for registra- 
tion, for a period of four months, after 
the expiry of the period of four months . 
from the date of the execution of the 
said document, The guidelines for the 
exercise of the discretion of the District 
Registrar have also been laid down in 
Section 25, namely that he may exercise 
his discretion if the document could not 
be presented for registration within the 
initial period of four months from the 
date of its execution owing to urgent 
necessity or unavoidable accident, 
(Para 19) 
As to whether an urgent necessity or 
unavoidable accident existed or not in a 
particular case are matters which entire- 
ly fall for decision within the jurisdiction 
of the District Registrar and they mere- 
ly provide guidelines for the purposes 
of exercise of discretion by the District 
Registrar under Section 25 of the Regis- 
tration Act, The Registrar has the juris- 
as to whether, in the 
facts and circumstances of a particular 
case, the delay in the presentation of the 
document for registration should be con- 
doned or not, If the Registrar commits a 
mistake in deciding such a matter. which’ 
undoubtedly lies within his jurisdiction, 
then it cannot be characterised as an 
error relating to lack of jurisdiction, but 
it would only amount to an error in the 
exercise of his jurisdiction or a defect of 
procedure, which is curable under Sec- 
tion 87 of the Registration Act and would 
not render the registration of the docu- 
ment invalid, (Paras 19, 26, 30) 


` Thus in casé a document is presented 
for registration before the Sub-Registar. 
along with an application under S, 25 of 
the Registration Act, after the expiration 
of the period of four months prescribed 
in Section 23 of the Registration Act, 
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then the Sub-Registrar is not at all au- 
thorised to register such a document, but 
it is his duty zo forward the application 
for such registration to the District Re- 
gistrar and it is the Registrar alone who 
is empowered to pass orders under Sec- 
tion 25 of the Registration Act condoning 
the delay in the presentation of such a 
document and directing registration 
thereof. The same purpose could be 
achieved if the application under S. 25, 
along with the document sought to be 
registered, was presented before the Dis- 
trict Registrar, to whom the Sub-Regis- 
trar was subordinate, Case law discussed. 
(Paras 19, 30, 31) 
The provisions of Section 25 of the 
Registration Act are similar in nature to 
the provisions of Section 5 of the Limi- 
tation Act, The existence of urgent neces- 
sity or unavoidable delay under one pro- 
vision or the existence of sufficient cause 
under the other provision are matters 
. which are discretionary for the exercise 
of the powers under the aforesaid provi- 
sions and cannot be termed as jurisdic- 
tional facts, (Para 29) 
It is not for High Court to interfere 
with the order passed in the exercise of 
his jurisdiction, in these proceedings 
under Article 226 of the Constitution. 
Moreover, Section 87 of the Registration 
Act made such a defect of procedure 
curable and the registration of the docu- 
ment is not rendered invalid because of 
the application of the provisions of Sec- 
tion 87, Hence, even the supervisory 
jurisdiction of High Court under Art, 227 
of the Constitution cannot be invoked for 
setting aside the order of the District Re- 
gistrar, condoning the delay and admit- 
ting the docurmert for registration, on 
payment of fine imposed by him. 
(Para 31) 
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M. B. L. Bhargava and S. N. Bhar- 
gava, for Petitioner in both writ peti- 
tions; L R. Mehta, for Respondents 
Nos, 3 and 4 in Civil Writ Petition No. 
1574 of 1972, 

ORDER:— These two writ petitions 
arise out of the same set of facts and, 
therefore, it would be convenient -o dis- 
pose them of by a common order. The 
case of the petitioner is that he and his 
son Suresh Kumar had some dealings in 
partnership with Dr. Khet Lakhani and 
his son Suresh Kumar (respondents Nos. 
3 and 4 in S, B, Civil Writ Petition No. 
1574 of 1972). In order to resolve the dis- 
putes which arose between the aforesaid 
parties relating to their partnership busi- 
ness, three persons, namely Shri J. P. 
Chandani, Shri Chandan Gir and Shri 
Daulat Ram were appointed as Arbitra- 
tors for effecting dissolution of partner- 
ship, rendition of accounts and division 
of assets, including moveable ard im- 
movable properties, alleged to be kelong- 
ing to the partnership, Two of the afore- 
said three Arbitrators, namely Shr: J, P. 
Chandani and Shri Chandan Gir ere al- 
leged to have given an ex parte award on 
March 29, 1972, 

The aforesaid two Arbitrators are 
further alleged to have submitted 
an application on March 29, 1972 itself 
in the court of the Sub-division si Officer, 
Jodhpur praying that the so-called award 
be made a Rule of the court and a decree 
be passed in accordance therewith, The 
original award was also produced by the 
two Arbitrators before the Sub-divisional 
Officer, Jodhpur along. with their appli- 
cation dated March 29, 1972, The above 


mentioned application was apperently 
made under Section 14 of the Avbitra- 
tion Act, although no specific provision 


was referred to in the application itself. 
The petitioner’s case further is that on 
coming to know that the so-called award 
was presented by the aforesaid two Arbi- 
trators in the court of the Sub-divisional ` 
Officer, Jodhpur, he appeared before the 
Sub-divisional Officer and raise: a preli- 
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minary objection in respect of the juris- 
diction of that court to entertain the ap- 
plication under Section 14 of the Arbi- 
tration Act or to proceed to pass a decree 
in accordance with it, on the ground thåt 
the same could be done only by a Civil 
Court. 

The Sub-divisional Officer, Jodhpur 
by his order dated May 1, 1972 rejected 
the aforesaid preliminary objection zais- 
ed by the petitioner before it in respect 
of the jurisdiction of that Court to en- 
tertain the application of the two Arbi- 
trators, The petitioner felt aggri2ved 
against the aforesaid order of the Sub- 
Divisional Officer and filed a writ peti- 
tion in this court (being S, D. Civil Writ 
Petition No, 1120 of 1972) challenging the 
said order on the ground that the Sub- 
divisional Officer had no jurisdiction to 
take any proceedings in the matter, be- 
ing a revenue court, In that writ peti- 
tion this Court passed an ad interim crder 
of June 12, 1972, staying further pro- 
ceedings before the Sub-divisional Offi- 
cer, i ‘ 

By an order dated August 7, 1972, 
this court further ‘directed that the writ 
petition itself be listed for hearing and 
also ordered that the ad interim stay crder 
passed on June 12, 1972, would continue. 
Ultimately by its order dated October 
31, 1972, this court allowed the writ peti- 
tion No, 1120 of 1972 filed by the peti- 
tioner and held that an application could 
be filed by the Arbitrators, seeking to 
make their award a rule of the Court, 
only in a court having civil jurisdiction 
and the Sub-divisional Officer, Jodhpur 
being a revenue court had no jurisdic- 
tion to entertain such an applicacion. 
Consequently the order passed by the 
Sub-divisional Officer, Jodhpur on May 
1, 1972, holding that he had jurisdiction 
to entertain the’ application filed by the 
two Arbitrators to make their award the 
rule of the Court was quashed, 

.2 During the pendency of the 
aforesaid writ petition No, 1120 of 1972 
in this court, it appears that the lwo 
Arbitrators, who had filed the awarc in 
the court of the Sub-divisional Officer on 
March 29, 1972, along with an applica- 
tion for making it a rule of the coart. 
submitting another application before the 
Sub-divisional Officer, Jodhpur on Au- 
gust 23, 1972, stating that the award was 
required to be registered under S, 17 (2) 
of the Indian Registration Act and that 
the original award may as such be re- 
turned to them for getting the same re- 
gistered, The Sub-divisional Officer, on 
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the very same day. it appears, returned 
the award to the two Arbitrators. Shri 
J. P. Chandani and Shri- Chandan Gir, 
and a receipt in token of having obtain- 
ed the original award was obtained from 
them on the application dated August 23, 
1972, 

The aforesaid two Arbitrators there- 
after on that very day produced the ori- 
ginal award before. the District Registrar, 
Jodhpur along with an application under 
Section 25 of the Registration Act pray- 
ing that the delay in producing the ori- 
ginal award for registration be condoned 
and that the same may be registered, The 
District Registrar on August 23, 1972, it- 
self condoned the delay under Section 25 
of the Registration Act, imposing a fine 
of Rs, 40/- for late presentation of the 
award and directed that further pro- 
ceedings regarding registration be taken 
after payment of the aforesaid amount 
of fine, 

3. The application submitted by 
the two Arbitrators before the District 
‘Registrar, Jodhpur under Section 25 of - 
the Registration Act on August 23, 1972 
along with the order passed thereon is 
reproduced hereafter, as considerable 
arguments have been advanced by the 
learned counsel for the parties in respect 
of this application and the order passed 
on it:— 

“Before the District Registrar, Jodh- 
pur. Application u/s, 25 of the Registra- 
tion Act, Award was filed in court of 
S. D. O.. Jodhpur on 29-3-1972, Immedia- 
tely after filing the award one of the ` 
Arbitrators was out of Jodhpur hence 
it could not be presented for registration. 

It is submitted that the delay of 
‘about 25 days may kindly be condoned 
and it be registered, 


Jodhpur Sd/- J, P, Chandani 

23-8-72, Arbitrator. 
Sd/- Goswami Chandan Gir 

i . Dt. 23-8-1972.” 

(in Hindi) 

Registration 


Presented by Shri J, P, Chandani, Report 
be submitted, 
Sd/- Daya Shanker 
23-8-72. 
Sir, 
This award was executed on 29-3-72 
and should have been presented by 28-7- 
72 according to Section 23, but it has 
been submitted ` today i.e. after a delay 
of 25 days. The document can be regis- 
tered after condonation of delay and pay- 
ment of fine. not exceeding ten times of 
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the Registration fees as-per Section 25. 
The Registration fees in-this case will be 
Rs, 20/-. 

¿£ Submitted, 
Sd/- ; 

Rs. 40/- fine is imposed, After pay- 
ment of fine of Rs, 40/- (Rupees forty 
only} delay be condoned. u/s 25 of the 
Registration Act and then action’ be 
taken for registration. 

: Sd/- Daya Shanker 
i ; 23-8-72.” 

4. The petitioner felt aggrieved by 
the order passed by the Sub-divisional 
Officer, Jodhpur returning the original 
Award to the two Arbitrators and the 
order passed by the District Registrar, 
Jodhpur under Section 25 of the Regis- 
tration Act, condoning the delay in pre- 
sentation of the original Award for re- 
gistration and has filed the two writ 
petitions in this Court, Writ Petition No. 
1574 of 1972 is directed against the order 
passed by the Sub-divisional Officer, 
Jodhpur dated August 23, 1972, return- 
ing the original Award to the two Arbi- 
trators, while the Writ Petition No. 1573 


of 1972 has been submitted against the 
order passed by the District Registrar, 
Jodhpur on August 23, 1972, accepting 


the original Award for registration and 
condoning the delay in the presentation 
thereof for registration and it has also 
been prayed that the District Registrar 
be restrained from taking further steps 
in connection with the registration of the 
Award, in ‘pursuance of his order dated 
August 23, 1972. 


, However, it appears that during the 
pendency of the aforesaid writ petitions 
the Award was registered and the ,peti~ 
tioner thereafter submitted an applica- 
tion seeking to amend the relief prayed 
for in his Writ Petition No, 1573 of 1972 
by adding a further prayer to the effect 
that the Award which was later on re- 
gistered on the basis of the order of the 
District Registrar dated August 23, 1972, 
may. be declared as void and incapable 
of operating as a registered document, 
This application for 
_allowed by this Court by its order dated 
September 24, 1973, z 
5. Now the first submission, which 
has been made by the learned counsel 
for the petitioner in these two writ petim 
tions is that the two Arbitrators, Shri J. 
P. Chandani and Shri Chandan Gir, ba- 
came functus officio as soon as they 
signed the Award or at least soon after 
presenting the Award in the court of the 
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Sub-Divisional Officer along with an 
application, purporting to be under Sec- 
tion 14 of the Arbitration Act, fc? mak- 
ing the award the Rule of the court. 
Learned counsel argued that the two 
Arbitrators having thus become functus 
officio, could thereafter neithe? take 
away the Award from the court of the 


Sub-divisional Officer, Jodhpur, nor the 
Sub~-Divisional Officer could return the 
original award to the aforesaid two 


Arbitrators, nor the two Arbitrators could 
subsequently present the original award 
for registration before the District Regis- 
trar, along with an application under 
Section 25 of the Registration Act, Learn- 
ed counsel for the petitioner placed reli- 
ance in support of his aforesaid submis- 
sion on the decision of their Lordships of 
the Supreme Court in Rikhabdass v, Bal- 
labhdas, AIR 1962 SC 551 and tke deci- 
sions in Mt. Parbati v. Mt, Durga Devi, 
AIR 1928 Lah 170 and Srinivasa Rao -v. 
Venkata Narasimha Rao, AIR 1965 Andh 
Pra 193. f 

6. Tek Chand J. in Mst, Farbati’s 
case, AIR 1928 Lah 170 observed that the 
proposition of law was firmly establish- 
ed that an arbitrator became -functus 
officio as soon as he delivered the award. 
observed by the learned 
Judge that after the delivery of the 
award, the reference made to the arbi- 
trator was exhausted and the authority 


‘of the arbitrator was at an end and he 
“was not at liberty to exercise 


his mind 
afresh in the case and to deliver another 


-award, In the aforesaid case it was held 


that when-the Arbitrator at a private 
arbitration had delivered an awerd, the 
court could not make another reference 
to the arbitrator, as the arbitrator had 
entered upon his duties and had already 
‘delivered the award, though not through 
the agency of the court. 


7. In Srinivasa Rao’s case (AIR 
1963 Andh Pra 183) it was held, follow- 
ing the decision of their Lordships of the 
Supreme Court in Rikhabdas’s cas2, (AIR 
1962 SC 551), that the Arbitrators be- 


. came functus officio as soon as they sign- 


ed the award, In that case the question 
arose as to whether the Arbitrators were 
entitled to rewrite the award, which was 
unstamped, sttbsequently on a duly stam- 
ped paper. In Rikhab Dasss case the 
question which arose for consideration was 
as to whether the award which was un- 
stamped and unregistered could be remit- 
ted to the Arbitrator by the cour: with a 
direction to rewrite the same on a stam- 
ped paper and resubmit to the court. In 
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that case, their Lordships of the Sup-eme 
award having already been made, the 
arbitrator had become functus orficio 
and that in case an award is rem‘tted 
to him for rewriting the same on a slam- 
ped paper, it would involve the prepara- 
tion of a fresh award on a stamped paper. 
Their Lordships held that under Sec- 
tion 16 of the Arbitration Act an azard 
could be remitted to the arbitrato- by 
the court for purposes of reconsideration 
but want of stamp or registration ‘were 
defects de hors the award or the decision 
of the arbitrator. ` 


It was, therefore, held that Sec. 16 
was not applicable and an award could 
not be remitted to the arbitrator uader 
the aforesaid provisions. It was also held 
by their Lordships in the aforesaid zase 
that neither Section 13 (d) nor  cleuses 
(b) and (c) of Section 15 of the Arb-tra- 
tion Act were applicable in such a case, 
as there was no question of correction of 
any clerical mistake or accidental slip in 
the award, nor the, Court could compel 
the arbitrator to exercise the powers 
under Section 13 (d), Moreover, the omis- 
sion to submit the award for registretion 
or get the same registered could noz be 
termed as clerical mistake or accidental 
slip in the award itself, Their Lordships 
also observed that if the award requred 
to be stamped, Section 151 C.P.C, did not 
give the court any power to direct the 
arbitrator to make a fresh award, Their 
Lordships consequently set aside the 
order passed by the Division Bench of 
the High Court remitting the award to 
the ‘arbitrator under Section 16 (c) of 
the Arbitration Act with the directior to 
get the same stamped and registered. 
However, their Lordships were pleased 
to make the following observations: 


“We, therefore, think that the Divi- 
sion Bench was in error in thinking that 
an order could be made remitting the 
award to the arbitrator with a direction 
to rewrite it on a-stamped paper and re- 
submit it to court, That is the only pcint 
that we decide in this case.” (emphesis 
added), 


8. Thus from the aforesaid deci- 


: gion it is firmly established that the arbi- 


trator, having made and - signed the 
award, becomes . functus officio in the 
sense that he could not make any charge 
in the substance of the award and tnrat 
the court could not remit the award to 
the arbitrator, if the same is unstamped, 
to rewrite it on a stamped paper, eitker 


observe that the . 
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under the provisions of Section 13 (d) or 
Section 16 (e) or Section 15 (b) or .(c) of 
the Arbitration Act-or even under Sec- 
tion 151 of the Code of Civil Procedure, 
as rewriting the award on a stamped 
paper would result in the preparation of 
another award and the arbitrator could 
not as such be permitted to make a fresh 


“award, 


9. In Juggilal Kamlapat v, Gene- 
ral Fibre Dealers Ltd., ATR 1962 SC 1123, 
their Lordships of the Supreme Court 
were pleased to further examine the mat- 
ter and made the following observations: 


“It is true that generally speaking, 
an arbitrator is functus officio after he 
has made the award; but this only means 
that no power is left in the arbitrator to 
make any change of substance in the 
award that he had made (except in cer- 
tain circumstances which have been pro- 
vided in the law).—————We have al- 
ready said that generally speaking, the 
arbitrator becomes functus- officio after 
he has given the award; but that does 
not in our opinion mean that in no cir- 
cumstances can there be further arbitra- 
tion proceedings where an award is set 
aside or that the same arbitrator can 
never have anything to do with the 
award with respect to the same dispute. 
Section 13 (d), for example, gives power 
to the arbitrator for reconsideration. 
Therefore, when it is said that the arbi- 
trator is generally functus officio after 
he has made the award, it only means 
that he cannot change that award in any 
matter of substance himself.” 


10. I may observe here that the 
view taken by Tek Chand J. in Mst, Par- 
batis case, (AIR 1928 Lah 170) has not 
been accepted by their Lordships of the 
Supreme Court in Juggilal’s case, (AIR 
1962 SC 1123) to the extent it was held 
in the earlier case that even if an award 
is set aside, the arbitrator becomes fun- 
ctus officio and consequently he could 
not enter into a further reference in res- 
pect of the dispute decided by the award. 


1i. In Puthiyapurayil Pocker v. 
V. Khalid, AIR 1974 Ker 121 a Division ` 
Bench of the Kerala High Court, follow- 
ing the decision of their Lordships of the 
Supreme Court in Juggilal’s case, (AIR 
1962 SC 1123), held that after the award 
was made and signed by the arbitrator, 
he became functus officio to the extent 
the dispute was decided by him and that 
decision was final so far as he was con- 
cerned. But in case of an award relating 


20 Raj. [Prs. 11-14] 


to partition of immoveable properties, it 
is for the arbitrator to get thé award re- 
g-stered so as to make his decision effec- 
tive and. binding upon the parties, It was 
opserved in that case that registration 
must necessarily always be a subsequent 
act to the making of the award and was 
unlike the preparation of an award on 
scamped paper, which should precede the 
making and signing of the award itself. 
Iz: was, therefore, held that the arbitra- 
tor after making and signing the award 
cid not become functus officio for the 
purposes of getting the award registered. 
In the Kerala case, referred to above, it 
was held that the act of getting the 
eward registered was a ministerial act 
end could be done by the arbitrator 
efter he had made and signed the award. 

12. In Champalal v, Mst. Samra- 
thbai, AIR 1960 SC 629 the award was 
riled in the Court of First Additional 
District Judge, but as the same was un- 
registered, the Court handed over the 
award, on the request of the parties, to 
an attorney of the arbitrators for getting 
she same registered, A submission was 
made before their Lordships of the Su- 
preme Court in the aforesaid case that 
che award which required registration 
ut was not registered when it was pre- 
sented in Court under Section 14 of the 
Arbitration Act could not be clothed with 
legality by the fact that it was subse- 
quently returneé and was registered 
thereafter, Their Lordships repelled this 
rontention and held that in case the un- 
registered award was filed by the arbi- 
trators before the Court, its subsequent 
registration was not invalid as the filing 
of an unregistered award under Sec. 49 
of the Registration Act is not prohibited, 
but what was provided by that provision 
-was that such an award could not be 
taken into evidence so as to affect im- 
movable properties, falling under Sec- 
tion 17 of the Registration Act. 


The subsequent registration of the 
award -did not affect the legality of re- 
gistration. It must be observed here that 
in the aforesaid case the procedure ado- 
pted was almost similar to the one adop- 
ted in the present case, namely that after 
the award was filed in the Court, the 
same was returned to the attorney of 
the Arbitrators to get it registered 
and the attorney of the arbitrators pre- 
sented the said award for registration 
before the Sub-Registrar and after due 
registration the award so registered was 
re-presented in the. Court, No illegality in 
the registration of the award registered 
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in the above manner was held tc have 


.been caused by their Lordships əf the. 


Supreme Court in Champalal’s case, 
(AIR 1960 SC 629), Of course, no specific 
objection to the course adopted in that 
case, of returning the award to the arbi- 
trators for getting the same registered, 
was expressly taken before their Lord- 
ships, et des 

13. In Aditya Kumar v, Narayan- 
das, AIR 1971 Cal 65, an unregistered 
award was filed in Court and on an ob- 
jection being taken that the award re- 
quired registration, the subordinate Judge 
returned the same to the arbitratcr with 
an undertaking -that he would refile the 
same in that Court after getting the 
award registered. A revision was filed 
before the Calcutta High Court against 
the aforesaid order and it was held by 
the High Court that the trial Court 
should have first decided as to whether 
the award required compulsory registra- 
tion and on that ground the order passed 


_by the subordinate Judge was set aside 


and he was directed to decide the objec- 
tion as to whether the award required 
registration and “then decide what course 
it should adopt in finally dispcsing of 
the matter." The Subordinate Judge 
thereafter held that the award was com- 
pulsorily registrable and no decres could 
be passed in accordance therewith, 

In an appeal against the final order 
passed in that case, it was argued that 
even if the award was compulsorily re- 
gistrable and as such the unregistered 
award could not be taken into evidence 
for passing a judgment and decree in 
accordance therewith, the same could be 
returned to the arbitrator for getting it 
registered, as was done in Champalal’s 
case, (AIR 1960 SC 629), This contention 
was not accepted by their Lordships of 
the Calcutta High Court on the ground 
that a period of more than four months 
had elapsed then, from the date on which 
the award was signed by the arbitrator 
and thus the award could not be regis- 
tered at that time under the provisions 
of the. Registration Act in view of Sec- 
tion 25 of the Registration Act, It cannot 
be said from the aforesaid decision that 
their Lordships of the Calcutta High 
Court expressly decided either wey, as to 
whether the award could be returned to 
the arbitrator for getting the same re- 
gistered, after it had once been filed in 
court under Section 14 of the Registra- 
tion Act, ; 3 

14. In Hemraj v. Surajmal, AIR 
1972 Raj 155 an award was subwitted by 


"y 


a 


“ 
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the arbitrator in the Court of the Addi- 
tional District Judge, Ajmer, but later 
on one of the arbitrators made an appli- 
cation to the Court praying that the 
award required registration and may be 
handed over back to him to get it regis- 
tered ‘or may be got registered thrcugh 
an officer of the Court, The learned Ad- 
ditional District Judge, after hearing the 
parties, allowed the application and re- 
turned the award to one of the arbitra- 
tors for getting the same registered. 
Thereafter one of the parties submitted 
an application before the Additional Dis- 
trict Judge, under Section 151 CP.C. 
urging that the award could not be re- 
turned for registration, 

This application was rejected by the 
Additional District Judge, and a revision 
petition was preferred before this Court 
under Section 115 C.P.C. against the last 
mentioned order, It was argued before 
this Court that there was no provisicn in 
the Arbitration Act authorising the Court 
to return the award to the arbitrator. 
The learned Single Judge of this Court, 
who decided the revision ‘petition held 
that while under Sections 13 and 1€ of 
the Arbitration Act the award could not 
be returned to the arbitrators for the 
purpose of getting the same registered, 
there was no provision in the Arbitra- 
tion Act prohibiting the return of the 
award for registration and as such the 
course adopted by the learned Addit:onal 
District Judge. was not without jurisdic- 
tion, 

15. On a thoughtful consideration 
of all the cases referred to above, I am 
of the view that the proposition that the 
arbitrator became functus officio after 
making and signing of the award only 
refers to the power of the arbitratcr to 
vary the award or its contents. The arbì- 
trator has no power left, after he has 
made and signed the award, to make any 
change of substance in the award that he 
has made, subject to the provisions of 
Sections 13, 15 and 16 of the Arbitretion 
Act. Similarly, the arbitrator could ‘not 
substitute a new award in place of the 
original award made and signed by him 
by preparing another award on a stamp- 
ed paper subsequent to the making and 
signing of an unstamped award. But the 
arbitrator has undisputed power tc do 
ministerial acts in furtherance of the 


award, One such act is the presentation ` 


of the award under Section 14 of the 
Arbitration Act, either on the reques: of 
one of the parties to'the dispute or œn a 
direction by the Court or even suo motu. 
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The presentation of the award in a Court 
under Section 14 of the Arbitration Act 
by an arbitrator must be an act subse- 
quent to the making and signing of the 
award and it is the arbitrator alone who 
is empowered under Section 14 of the 
Arbitration Act to do such an act. Simi- 
larly the act of presenting the award 
for registration and geting the same re- 
gistered is an act which can be perform- 
ed by the arbitrator only subsequent: to 
the making and signing of the award, If 
the- award relates to immoveable pro- 
perty or affects rights in immoveable pro- 
perty then an unregistered award would 
not be admissible in evidence and could 
not be made a rule of the court in pro- 
ceedings under S, 14 of the Arbitration 
Act. In presenting the award for regis- 
tration the arbitrator, in my view, only 





performs a ministerial function, as he 
neither changes the substance of the 
award nor even the original award is 


varied in any respect, 


I am in respectful agreement with 
the view taken by the Division Bench 
of the Kerala High Court in Puthiya- 
pureyil Pocker’s case, (AIR 1974 Ker 121) 
and held.that in the present case the 
arbitrators acted within their authority 
in presenting the Award for registration, 
after making and signing the same, 

16. The further question that re- 
quires consideration in this case is as to 
whether the Arbitrators became functus 
officio after they had presented the 
Award in the Court of the Sub-divisional 
Officer along with an application pur- 
porting to be under Section 14 of the 
Arbitration Act, In the case of an award 
which is compulsorily registrable, as it 
creates or affects rights or interests in 
immoveable property, and which cannot! 
be received in evidence without registra- 
tion on account of the provisions of $.17 of 
the Registration Act, the arbitrator is 
empowered to get the same registered, 
subsequent to the making and signing of 
the same. In such a case no valid excep- 
tion could be taken if the unregistered 
award is presented in Court under Sec- 
tion 14 of the Arbitration Act and on an 
objection being taken by any one of the 
parties or on subsequent realisation, the 
Arbitrator requests the . Court to return 
the award so as to allow him to get the 
same registered with an undertaking to 
re-present the said award in the court 
after due registration. Learned counsel 
for the petitioner argued that once the 
award was submitted by the Arbitrator 
under Section 14 of the Registration Act, 
eee 
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he became functus officio and thereafter 
he had nothing to do with the award, I 
am unable to accept this broad conten- 
tion because in relation to.the matter of 
registration of the award, it cannot 
be held that the Arbitrator became 


functus officio merely because of an 
erroneous presentation of the unregis- 
tered award, under Section 14 of 


the Arbitration Act, The fact as to whe- 
ther the award was presented by the 
Arbitrator for registration prior to the 
filing of the same in court under S, 14 of 
the Arbitration Act or the same is taken 
back by him from the Court in which it 
is presented under S, 14 of the Arbi- 
tration Act within an undertaking to 
represent the same after it was register- 
ed, cannot make any difference, so far as 
the power of the Arbitrator of getting 
the award registered is concerned. If in 
a case, an award which is compulsorily 
registrable is presented by the Arbitra- 
tor under Section 14 of the Arbitration 
Act before the Court then, as held by 
their Lordships of the Supreme Court in 
Champa Lal’s case, (AIR 1960 SC 629), 
the filing of such an award is not pro- 
hibited, but such an award could not be 
taken into consideration or given effect 
to for the purpose of affecting the rights 
of parties in immovable property and it 
could not be made a rule of the court. 
But if such an award could be got re- 
gistered then no illegality could be at- 
tached te the act of registration of that 
award, The contention of the learned 
counsel for the petitioner is that there is 
no provision in the Arbitration Act per- 
mitting the return of the award to the 
Arbitrator forthe purposes of getting 
the same registered. Section 41 of the 
Registration Act makes the provisions of 
the Civil Procedure Code applicable to 
the proceedings under the Arbitration 
Act, subject to the provisions of that 
Act, In the absence of any specific provi- 
sion in this respect in the Arbitration 
Act, the provisions of Civil Procedure 
Code will, therefore, apply by virtue of 
Section 41 of the Arbitration Act. Order 
13 Rule 9 C.P.C, authorises the return of 
a document to eny person whether a 
party to the suit or not, who has produ- 
ced the document in the Court, after the 
decision of the suit or even at any time 
earlier, on the condition that the person 
applying for the return of the document 
would deliver a certified copy thereof to 
be substituted for the original, to the 
officer with the undertaking to produce 
the original if required to do so, It is 


} vee A. LR. 


for the court passing: an -order under 
Order 13 Rule ¢ C.P.C, to exercise its 
discretion and decide as to whether in a 


“given case and in what circumstances it 


would permit the return of a document 
to the person producing the same, But 
nevertheless the Court has the jurisdic- 
tion, in a proper case, to return the docu- 
ment produced before. it, to the person 
producing the same, subject to the ful- 
filment of the ccnditions prescribed under 
Order 13 Rule 9 C.P.C, I, therefore, hold 
that the Sub-Divisional Officer was com- 
petent to pass an order returning the 
document, namely the award, to the 
Arbitrators, whe had. earlier produced 
the same before him for the purposes of 
getting the said award duly registered. 


17. There is another aspect of the 
matter which- requires consideration in 
the present case. The award was admit- 
tedly presented in the Court of the Sub- 
Divisional Officer, Jodhpur by tke two 
arbitrators purporting to act under Sec- 
tion 14 of the Arbitration Act, kut the 
petitioner from the beginning objected 
to the jurisdiction of the Sub-Divisional 
Officer to receive the award or to make 


the same a rule of the Court on the 
ground that the Sub-Divisional Officer, 
being a revenue court. was not compe- 


tent to take proceedings under S., 14 of 
the Arbitration Act, The preliminary ob- 
jection raised by the petitioner cn this 
ground was although not accepted oy the 
Sub-Divisional Officer. but the same was 
ultimately allowed by this Court in the 
earlier writ petition No. 1120 of 1972 and 
it was held by this Court that the pro- 
ceedings before the. Sub-Divisional Offi- 
cer were without jurisdiction, Section 14 
of the Arbitration Act contemplates pre- 
sentation of the award by “the Arbitra- 
tors in a court of competent jurisdiction 
and a presentation by the Arbitrators in 
the present case before the Sub-Divi- 
sional Officer, Jodhpur was incompetent 
as the said officer had no jurisdiction in 
the matter and it could not be ccnsider- 
ed to be a valid presentation of the 
award by the Arbitrators under S, 14 of 
the Arbitration Act, The argument of 
the learned counsel for the petitioner that 
after the presentation of the award in a 
Court under Section 14 of the Arbitra- 
tion Act, the arbitrator ceased to be a 
party to those proceedings and the award 
could be returned only to the parties ai- 
fected thereby, cannot apply to tne pre- 
sent case, as the presentation of the 
award by the arbitrators to a Court of 
incompetent jurisdiction was in law no 


ny 
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presentation at all- for the purposes of, 
Section 14 of the Arbitration Act, Learn- 
ed counsel for the petitioner was asked 
that in case the award would not have 
been taken back by the arbitrators from 
the Court of the Sub-Divisional Officer 
on August 23, 1972, . but it would have 
been allowed: to remain there till Octo- 
ber 31, 1972 when the decision of this 
Court was pronounced in writ petition 
No, 1120 of 1972. then who would have 
been entitled to take back the award 
from the Court of the Sub-Divisional 
Officer, Learned counsel was unable to 
give a satisfactory answer. In my view 
ordinarily the person who has produced 
a document before a Court, Tribunal or 
Authority is entitled to obtain the same 
back, even if the document is held to be 
inadmissible in evidence or for some 
other reason could not be: received by 
that Court, Tribunal or Authority, As 
held by this Court in the earlier writ 
petition, the Sub-Divisional Officer had 
no authority to receive the award under 
Section 14 of the Arbitration Act and as 
such the arbitrators, who had presented 
the award before the said officer were 
entitled to get the award back from the 
Court of the Sub-Divisional Officer, be- 
cause it was the duty of the Arbitrators 
to preserve the award for the benefit of 
the parties, so long as it was not presen- 
ted by them in a Court of competent 
jurisdiction under Section 14 of the Arbi- 
tration Act. The Arbitrators thus had the 
responsibility to maintain the award in 
safe custody until they handed it over to 
a Court of competent jurisdiction for be- 
ing made a rule of the Court, Even in the 
case of documents which are not admitted 
in evidence, Order 13 Rule 7 C. P. C. pro- 
vides that they shall be returned to the 
persons respectively producing them. I 
am, therefore, firmly of the view that in 
the present case, the arbitrators alone 
were entitled to take back. the award 
the Sub-Divisional 
Officer, Jodhpur, once it was held that 
jhe had no jurisdiction to entertain their 
japplication under Section 14 of. the Arbi- 
tration Act. Now, even if it was to be 
held that the return of the award to the 
arbitrators by the Sub-Divisional Offi- 
cer on August 23, 1972 was not authoris- 
ed by law and as such the Sub-Divisional 
Officer should be directed to recall the 
award from the arbitrators, yet as I find 
that the very same arbitrators are now 
entitled to the return of the award, after 
this Court has held that the Court of the 


Sub-Divisional Officer had no jurisdic- 
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tion in the matter, then in my cpinion, 
it would be absolutely futile for this 
Court to pass an order directing the arbi- 
trators to return the award to the Sub- 
Divisional Officer, The arbitrators would, 
if they are called upon to produce the. 
said award in the office of the Sub-Divi- 
sional Officer, be entitled to the return 
thereof at once and it would not be pro- 
per for this Court to pass such a futile 
order. 


18. I may now consider another 
question which has been raised in this 
case. The argument of the learned coun- 
sel for the petitioner is that as this Court 
stayed further proceedings before the 
Sub-Divisional Officer by its order dated 
June 12, 1972, passed in the earlier writ 
petition, neither the Sub-Divisional Offi- 
cer could have returned the award to the 
arbitrators on August 23, 1972, nor the 
arbitrators were competent to take away 
the award from the Court of the Sub- 
Divisional Officer at that time, as the 
said stay order was then in force and in 
such circumstances the return of award 
to the arbitrators was wholly void, It 
was argued by the other side that the 
handing over of the award by the Sub- 
Divisional Officer to the arbitrators for 
the purposes of getting the same register- 
ed was only a ministerial act and the 
same could not be said to be in violation 
.of the stay order passed by this Court, I 
consider it unnecessary to enter into the 
aforesaid controversy in ‘the present case, 
because even if it is assumed that the 
act of handing over of the award by the 
Sub-Divisional Officer to the arbitrators 
on their request, for the purposes of get- 
ting the same registered, was done in 
contravention of the stay order passed 
by this Court and such an act constitu- 
ted “proceedings” in the case which was 
pending before the Sub-Divisional Offi- - 
cer, and if on that basis it is held that 
the order-passed by the Sub-Divisional 
Officer in returning the award to the « 
arbitrators was illegal, then this Court 
can pass an order in the nature of a writ 
of mandamus directing the Sub-Divisional 
Officer to call upon the arbitrators to re- 
submit the award which they had taken 
away from the Court of the Sub-Divi- 
sional Officer on August 23, 1972. How- 
ever, as I have observed above, in view . 
of the subsequent events which have 
taken place, namely that this Court in 
writ petition No. 1120 of 1972 has held 
that the Sub-Divisional- ` Officer has no 
jurisdiction in the matter and being a 
Revenue Court he was not authorised to 
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entertain an application under Section 14 
of the Arbitration Act. then the said 
arbitrators were entitled to take the 
award back from the Court of the Sub- 
Divisional Officer as soon as they repre- 
sent the same, even if an order to that 
effect is passed by this Court and thus it 
would only result in. meaningless pro- 
ceedings, Even if the Sub-Divisional Offi- 
cer was to call upon the arbitrators to 
resubmit the award in his Court, then 
the arbitrators, while 
award may apply again that the same 
may be given back to them, as the pro- 
ceedings in the Court of the Sub-Divi- 
sional Officer proved to be abortive, This 
Court would not, in these circumstances, 
issue a futile direction, Of course, it must 
be observed that Shri Chandani and Shri 
Chandan Gir, who had applied to the 
Sub-Divisional Cfficer for return of the 
award, for purposes of registration, on 
August 23, 1972 were made parties to 
the earlier proceedings in this Court in 
writ petition No. 1120 of 1972 and they 
must be well aware of the order of this 
Court dated June 12, 1972 staying fur- 
ther proceedings before the Sub-Divi- 
sional Officer, which was continued by 
the order dated August 7, 1972 and it 
was the duty of the aforesaid arbitrators 
to bring it to the notice of the Sub-Divi- 
sional Officer, while making the applica- 
tion for the return of the award, that 
further proceedings in that Court were 
stayed and the conduct of the aforesaid 
two persons in this respect must be de- 
precated, However, it is unnecessary in 
the aforesaid circumstances to decide as 
to whether the return of the award for 
the purposes of getting the same regis- 
tered amounted to taking of further pro- 
ceedings by the Sub-Divisional Officer. 


19. The next submission of the 
learned counsel for the petitioner was 
that in the present case there. was no 
urgent necessity or unavoidable accident 
and as none of the aforesaid two condi- 
tions was found to exist by the District 
Registrar while passing the order dated 
August 23, 1972 condoning the delay in 
the presentation of the award under Sec- 
tion 25 of the Registration Act, there was 
total lack of jurisdiction for the exercise 
of power by the District Registrar under 
Section 25 of the Registration Act, It 
was argued that as the preliminary or the 
jurisdictional fact was erroneously decided 


by the District Registrar, the order pass- 
ed by him under Section 25 was invalid 
and this Court should set aside the order 


resubmitting the. 
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passed by the District Registrar, It was 
further argued by the learned counsel 
that this'Court had supervisory jurisdic- 
tion under Article 227 of the Ccnstitu- 
tion, which should be exercised in the 
present case as the order passed by the 
District Registrar condoning the delay 
was in utter disregard of the previsions 
of law. It is necessary to refer to the 
provisions of the Registration Act in 
order to appreciate the submission of the 
learned counsel in this respect, Sec- 
tion 23 of the Registration Act provides 
that no document, other than a will, 
shall be accepted for registration unless 
it is presented for that purpose to a pro- 
per officer within four months from the 
date of its execution. But the provisions 
of Section 23 are subject to the provi- 
sions of Sections 24, 25 and 25, Section 25 
authorises the Registrar to direc: regis- 
tration of such decument after payment 
of fine, not exceeding ten times the 
amount of proper registration fee, in case 
the document is presented for registra- 
tion after the prescribed period of four 
months, owing to urgent necessity or un- 
avoidable accident, provided the celay in 
such presentation does not exceed a 
period of four months, Thus the provi- 
siong of Section 25 empower the District 
Registrar to condone the delay in the 
presentation of a document for registra- 
tion, for a period of four months, after 
the expiry of the period of four months 
from the date of the execution of the 
said document and he is authorised to 
exercise his discretion in this matter by 
imposing a fine not exceeding ten times 
the amount of proper registration fee. 
The guidelines for the’exercise of the 
discretion of the District Registrar have 
also been laid down in Section 25, name- 
ly that he may exercise his discretion if 
the document could not be presented for 
registration within the initial period of 
four months from the date of its execu- 
tion owing to urgent necessity or un- 
avoidable accident. The first question 
which arises in this respect is as to whe- 
ther the presence of urgent necessity or 
unavoidable accident are - jurisdictional 
facts, on the existence of which alone the 
District Registrar was authorised to en- 
tertain an application under Section 25 
and condone the delay or they ere mat- 
ters which fall to be decided by the Dis- 
trict Registrar within his jurisdiction, It 
is apparent that the jurisdiction of the 
Registrar to act under Section’ 25 of the 
Registration Act is attracted in case 
an application is lodged’ with the 
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Sub-Registrar“and the same is forwarded 
to him within the period of four mcnths 
after the expiration of the time prescri- 
bed in Section 23 of the Registration Act. 
Thereafter it is discretionary with the 
Registrar to direct or refuse to direct 
that such a document, presented for re- 
gistration after the expiry of the period 
of four months from the date of its 
execution, should be accepted for regis- 
tration, In my view as to whether an 
urgent necessity or unavoidable acc dent 
existed or not in a particular case are 
matters which entirely fall for decision 
within the jurisdiction of the District 
Registrar and they merely provide guide- 
lines for the purposes of exercise of dis- 
cretion by the District Registrar under 
Section 25 of the Registration Act, It is 
only the Registrar who can exercise the 
power under Section 25 and that power 
could be exercised by him only ii an 
application for condonation of such delay 
in the presentation of a document is 
lodged within the period of four months, 
after the expiration of the time prescri- 
bed under Section 23 of the Registration 
Act, Once these conditions are fulfilled, 
then the Registrar has the jurisdiction to 
decide as to whether in the facts anc cir- 
cumstances of a particular case, the de- 
lay in the presentation of the document 
for registration should be condoned or 
mot. If the Registrar commits a mistake 
in deciding such a matter, which un- 
doubtedly lies within his jurisdiction, 
then it cannot be characterised as an er- 
ror relating to lack of jurisdiction but 
it would only amount to an error im the 
exercise of his jurisdiction or a defect of 
procedure, which is curable under Sec- 
tion 87 of the Registration Act and would 
not render the registration of the docu- 
ment invalid. Learned counsel for the 
_jpetitioner also pointed out that ir. the 
present case the application purpcrting 
to be under Section 25 of the Registra- 
tion Act was not lodged with the Sub- 
Registrar and it was not forwarded by 
him to the Registrar but it was directly 
presented by the arbitrators before the 
District Registrar, along with the award 
which was sought to be registered and 
on this ground also it was. argued that 
the conditions specified in Section 25 of 
the Registration Act were not complied 
with. In this respect. I may refer ta the 
provisions of Section 30 of the Registra- 
tion Act, which authorises the Registrar, 
in his discretion, to receive and register 
. any document which might be registered 
by any Sub-Registrar subordinate to him. 
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Thus in case a document is presented for 
registration before the Sub-Registrar, 
along with an application under S, 25 of 


the Registration Act, after the expira- 
tion of the period of four months pres- 
cribed in Section 23 of the Registration 


Act, then the Sub-Registrar is not at all 
authorised to register such a document, 
but it is his duty to. forward the applica- 
tion for such registration to the District 
Registrar and it is the Registrar alone 
who is empowered to pass orders under 
Section 25 of the Registration Act con-|. 


. doning’ the delay in the presentation of 


such a document and directing registra- 
tion thereof, The same purpose could be 
achieved if the application under Sec. 25, 
along with the document sought to be 
registered, was presented before the Dis- 
trict Registrar, to whom the competent 
Sub-Registrar was subordinate, The pro- 
visions of Section 30 would then come 
into play and there is no ilegality on 
that score in the presentation of the ap- 
plication under Section 25, 


20. Learned counsel for the peti- 
tioner relied upon certain decisions in 
support of his contention that the condi- 
tions regarding presentation of a docu- 
ment for. registration, includ'ng the con- 
dition of presentation within time, are 
matters of jurisdiction and the impera- 
tive provisions of the Registration Act 
were mandatory and must be followed. 
There could be no quarrel with the 
aforesaid proposition, In Jambu Prasad 
v. Muhammed Nawab Aftab Ali Khan, 
ATR 1914 PC 16 it was observed by their 
Lordships of the Privy Council that the 
provisions of Section 32 of the Registra- 
tion Act relating to the presentation of a 
document for registration by an agent 
were imperative and that strict com- 
pliance of the imperative provisions of 
the Registration Act could not be over- 
looked, as the Sub-Registrar’s jurisdic- 
tion to register a document arose only in 
case a document was presented before 
him for registration in accordance with 
law, The same principle was enunciated 
in Chottey Lal v. The Collector of Mora- 
dabad, AIR 1922 PC 279, wherein their 
Lordships were pleased to observe: 


“The Registration Act has imposed 
several conditions resulating the presen- 
tation of documents for registration, and 
it is of great importance that these con- 
ditions, framed with a view to meet local 


-circeumstances, should not be weakened 
‘or strained on the ground that they may 


appear to be exacting: and strict.” 
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21. In that case also the. question 
which arose for consideration related to 
the presentation of a document for regis- 
tration by a duly authorised person under 
Section 32 of the Registration Act, 


22. In Ma Pwa May v. Chettiar 
Firm, AIR 1929 PC 279 their Lordships 
of the Privy Council while 
the effect of Section 87 on matters relat- 
ing to registration of documents, made 
the following observations: 


“In seeking to apply this section (sec- 
tion 87 of the Registration Act) it is im- 
portant to distinguish between defects in 
the procedure of the registrar and lack 
of jurisdiction. Where the registrar has 
no jurisdiction to register, ag where a 
person not entitled to do so presents for 
registration, or where there is lack of 
territorial jurisdiction. or where the pre- 
sentation is out of time, the secticn is in- 
operative: see Mujibunnissa v. Abdul Ra- 
him, (1900) ILR 23 All 233 (PC), On the 
other hand, if the registrar having juris- 
diction hag made a mistake in the exer- 
cise of it, the section takes éffect. Their 
Lordships have no doubt that the mis- 
take is an error in procedure.” 


In the case before their Lordships, a 
document which was not duly stamped 
was admitted for registration and the 
question arose as to whether the Regis- 
trar has no jurisdiction to register such 
a document. Their Lordships of the Privy 
Council treated the aforesaid mistake in 
respect of the inadequacy of stamp as 
one of procedure, which was condonable 
under Section 87 of the Registration Act. 
It wag observed by their Lordships that 
it was no doubt the duty of the register- 
ing officer to scrutinise the stamp and 
pass an order relating to its adequacy, 
but if a mistake was made in respect of 
_the amount of stamp required and the 
document was acmitted.for registration, 
it should not be treated as having no 
effect years afterwards, From the afore- 


said decision, it not doubt appears thatthe ` 


_ presentation of a document for registra- 
tion out of time isa defect relating to 
the lack of jurisdiction of the sub-regis- 
trar to register.the document ‘and it is 
similar to cases where a person not en- 
titled to do so ‘presents a document for 
registration or where there is lack of 


territorial jurisdiction in the Sub-Regis- . 


-trar to register the document, The cases 
cited by the learned counsel for the peti- 
tioner are similar to those referred to by 
their Lordships of the Privy Council in 
Ma Pwa May’s case wherein the document 


considering ' 
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was presented for registration before a 
Sub-Registrar after the period cf four 
months prescribed for the purpose under 
Section 23 of the Registration Act, 

23. ` Learned counsel for the peti- 
tioner relied upon the: wundermentioned 
observations made in Ramaswami_ Chet- 
eye v. Sriniwasa Pillai, AIR 1934 Mad 
113: 

“This cannot be considered as urgent 
necessity or unavoidable accident. It is 
only when one of these two conditions 
is alleged and made out that the Regis- 
trar can exercise his discretion at all.” 
From the aforesaid observations it can- 
not be concluded that the existence of 
urgent necessity or unavoidable aecident 
are matters relating to the jurisdiction’ ` 
of the Registrar for exercise of his power 
under Section 25. In my opinion, these 
are matters which the “Registrar is re- 
quired to decide, while exercising the 
discretion vested in him under S, 25, in 
the exercise of his jurisdiction under the 
aforesaid provisions, It may be pointed 
out here that in Rama Swami Chettiar’s 
case, AIR 1934 Mad 113, even the: afore- 
said ‘observations are obiter as their 
Lordships of the Madras High Corrt ob- 
served in that case that it was urneces- 
sary for them to consider whether any 
suit would lie under Section 77 - against 
the discretion exercised by the Registrar 
under Sec, 25 in condoning or refusing 
to excuse the delay in the presentation 
of ‘a document. 

24 In U Aung Din v, Maung 
Aung Myint, AIR 1933 Rang 194 it was 
found from the certificate of regis=ration 
that the document in question was pre- 
sented for registration after the expiry 
of the time prescribed under Section 23 
of the Registration Act and in these cir- `. 
cumstances it was held that the regis- 
tration of the document which wes pre- - 
sented out of time was invalid, It was 
observed in that case by the learned 
Judge of the Rangoon High Court that:— 

“No attempt was made at the hear- 
ing of the suit, pursuant to Section 25 to 
account for the delay in presentation on 
the ground of urgent necessity or un- 
avoidable accident and there was no evi- 
dence that U. Chiity, the agent of Aung 
Din, the mortgagee, who presented the 
document for registration on 6th Febru- 
ary 1923, was justified in preserting it 
more than four months after it was exe- 
cuted.” a 
Thus recourse to proceedings under Sec- 
Hon 25 did not take place in the afore- 
said case. 
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25. A similar situation also arose 
in Nandeswar -Chakravarty v. Mahendra. 
Nath Sarma, AIR 1956 Assam 123 as in 
that case also there was no material :to 
show that the _ procedure laid down in 
Section 25 of the Registration Act was 


complied with, It was held, in these cir~~ 


cumstances, that in the absence of evi- 
. dence that the mandatory procedure 
under Section 25 of the Registraticn Act 
was followed, the registration <E the 
document in question was void. 


26. Thus in each one of the above 
cases, relied upon by the learned czunsel 
for the petitioner, the procedure pres- 
cribed under Section 25 of the Rag-stra- 
tion Act was not at all followed end as 
the document in question was presented 
for registration after the period of four 
months prescribed in Section 23 oł the 


Registration Act, it was held that there > 
was lack of jurisdiction and the reg-stra- - 


tion was void. In my view, the cases 
cited by the learned counsel for the peti- 
tioner are clearly distinguishable inas- 
much as in the present case recours: was 
taken to proceedings under Section 25 of 
the Registration Act. The two arbitra- 
tors presented an application beforz the 
District Registrar purporting to be under 
Section 25 of the Registration Ac: and 
the District Registrar passed an order 
thereon condoning the delay in the pre- 
sentation of the award after imposition 
of fine and ordered that proceedinzs for 
registration be taken on payment o? the 
amount of fine. Learned counsel foz the 
petitioner then submitted that if either 
urgent necessity or unavoidable delay 
was not established, then the order pur- 
porting to have been passed by the: Dis- 
trict Registrar under Section 25, was a 
nullity and it should be considered as if 
no order under Section 25 of the Regis- 
tration Act was at all in existence :n the 
case. In the facts and circumstances of 
the present case, I am ‘unable to agree 
with the aforesaid contention of the 
learned counsel, inasmuch as whether 
sufficient cause for condonation of delay 
in the presentation of the doucumext for 
registration was made out or not was 
a matter entirely within the discretion of 
the District Registrar, It was for him to 
decide in his discretion. as to whsther 
urgent necessity or unavoidable accdent 
was proved to exist or not and even if 
it is assumed that he came to an erzone- 
ous conclusion in respect of the exist- 
ence of one of the aforesaid circumstan- 
ces, it would only amount te an error in 
the exercise of jurisdiction and not a 
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matter of lack of. jurisdiction. Learned 
counsel for the petitioner vehemently 


-urged~that the District Registrar did not 


give. .reasons in his order as to whether 
the urgent necessity or unavoidable acci- 
dent was found proved by him, It was 
for the Registrar to decide as to whether 
the delay was properly explained and 
there was: reason to direct the registra- 
tion of the document which was presen- 
ted to him within the period permissible 
under Section 25 of the Registration Act 
and if any error was committed by the 
District Registrar -in the exercise of his 
discretion in that matter then the same 
would amount merely to a defect of pro- 
cedure, which is curable under S, 87 of 
the Registration Act. Such a decision 
condoning the delay under Section 25 of 
the Registration Act, even if erroneous, 
cannot invalidate the spelste anon of the 
document. 


27. In Durga Singh v. Mathura 
Das, (1884) ILR 6 All 460 an application ’ 
for registration was presented before the 
Sub-Registrar after the expiry of the 


period allowed by law for registration, 
who forwarded the same to the Regis- ` 
trar. The Registrar passed an order 
directing that the document should be 


accepted for registration on the payment 


-of the prescribed fine, The fine was- paid 


and thereafter the successor Registrar 
held that the document could not be re- 
gistered inasmuch as it was not present- 
ed for registration within the time al- 
lowed by law and overruled his prede- 
cessor’s order. In a suit filed under Sec- 
tion 77 of the Registration Act praying 
for a decree directing registration, it was 
held by their Lordships of the Allahabad 
High Court that an order, given under 
Section 24 of the Registration Act, 1877 
which was analogous to Section 25 of 
the Indian Registration Act, 1908 and in 
pursuance of the discretionary power al- 
lowed to the Registrar to accept docu- 
ments for registration after the prescribed 
time, was a valid order and the succes- 
sor of the Registrar was not competent 
to go behind the same, 


28. In Tullockchand MHarnath v. 
Gokulbhoy Mulchand, (1897) ILR 21 Bom 
724 it was held that the direction of the 
Registrar under Section 24 of the Regis- 
tration Act of 1877 that a document be 
accepted for registration was a valid 
order and the propriety of. that direction 
could not be inquired into by a Court in 
a suit under Section 77 of the Registra- 
tion Act. It was observed by their Lord- 
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ships of the Bombay High Court that it 
it is found that the direction has been 
given by the Registrar it will be assum- 
ed that the Registrar made the direction 
on the grounds that appeared to him to 
be sufficient. Once the direction is given 
and the fine has been paid, the require- 
ment of the law of registration will be 
considered to have -been complied with. 
It was observed in the aforesaid case 
that if the Registrar was willing to direct 
a document for Tegistration without any 
enquiry, it was not incumbent on the 
applicant to assign the reasons for delay. 


29. In my view, the provisions of 
Section 25 of the Registration Act are 
similar in nature to the provisions of 
Section 5 of the Limitation Act, where- 
by the delay in resentation could be 
condoned by the Registrar in the case of 
Section 25 of -the Registration Act and 
by a Court under Section 5 of the Limi- 

-jtation Act and the existence of urgent 
mecessity or unavoidable delay under 
one provision or the existence of suffi- 
cient cause under the other provision are 
matters which are discretionary for the 
exercise of the powers under the afore- 
said provisions and cannot be termed as 
jurisdictional facts, 

30. The question of condonation of 
delay under Section 5 of the Limitation 
Act on the basis of the existence of suf- 
ficient cause came up before their Lord- 
ships of the Supreme Court in Manindra 
Land and Building Corporation Ltd, v. 
Bhutnath Banerjee, AIR 1964 SC 1336, 
and it was canvassed before theic Lord- 
ships that a finding recorded by a lower 
Court on an application under Section 5 
of the Limitation Act or under Order 22 
Rule 9 (2), C.P.C, involved the question 
of jurisdiction and was revisable under 
Section 115, C.P.C. by the High Court. 
Their Lordships cf the Supreme Court 
made a distinction in cases of erroneous 
decision on the question of limitation 
and an erroneous decision on the ques- 
tion of sufficient cause under Section 5 
of the Limitation Act, It was pointed out 
by their Lordships in the. aforesaid case 
that under Section 3 of the Limitation 
Act it was the duty of the Court not to 
proceed with a suit or an appeal or ap- 
plication, if it was filed or made beyond 
the period of limitation prescribed by 
law and the Court had no choice in the 
matter and if the necessary provisions of 
the Limitation Act were erroneously 
construed then a question of jurisdiction 
necessarily arose. However, their Lord- 
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ships observed that in cases where it is 
left to the Court itself to determine cer- 
tain matters as a result of which the 
Court has to pass a certain order, then it 
is not a cas? where the Court decides a 
question pertaining to its jurisdiction, 
but it decides that question within its 
jurisdiction. The distinction between mat- 
ters pertaining to the jurisdiction of a 
court and those which the Court is call- 
ed upon to decide within its jurisdiction 
has been clearly brought out by their 
Lordships of the Supreme Court in Ma- 
nindra Land and Building Corporetion’s 
case (AIR 1964 SC 1336) wherein it was 
observed that while an erroneous deci- 
sion on the question of limitation under 
Section 3 of the Limitation Act 
leads the Court to assume or not to as- 
sume jurisdiction in that matter, yet 
under Section 5 of the Limitation Act 
the Court is empowered to admit an ap- 
plication, to which its provisions are ap- 
plicable, even when presented after the 
expiry of the specified period of limita- 
tion, if it is satisfied that the applicant 
had sufficient cause for not presenting 
it within time, Thus the question whether 
there was sufficient cause or not for 
making the application within time is one 
which the Court has jurisdiction to de- 
termine and an erroneous determination 
of such a question is not a matter per- 
taining to the lack of jurisdiction of the 
Court, but only relates to the exercise of 
its discretion. In my humble opinion, the 
provisions of Sections 23 and 25 os the 
Registration Act, in so far as they make 
a provision of limitation for presenting 
a document for registration and another 
provision allowing a discretion to the 
District Registrar to accept a document 
for registration even if the same is filed 
after the expiration of the time limit 
prescribed in Section 23 but within a 
further period of four months, are of the 
nature of Section 3 and Section 5 of the 


Limitation Act respectively, Thus the ~ 
decision of she question as to whether 
the delay in presenting the document 


could be condoned by the District Regis- 
trar under Section 25 of course, if the 
delay is not for a period of more than 
four months from the State of the ex- 
piry of the time limit prescribed in Sec- 
tion 23 of the Registration Act, is one 
which is entirely within the jurisdiction 
of the District Registrar and even an 
erroneous decision in that matter will 
not oust the jurisdiction of the District 
Registrar from passing an order direct- 
ing the registration of the document, In 
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these .cireumstances, it cannot be held 
that the order passed by the District Re- 
gistrar under Section 25 of the Registra- 
tion Act in the present case was a nul- 


` lity or suffered from lack of jurisdiction 


on the ground that the question of con- 
donation of delay was erroneously de- 
cided by him. 


31. Learned counsel for the. peti- 
tioner argued that even in the applica- 
tion submitted by the Arbitrators it was 
not stated that there was any unavoid- 
able cause or urgent necessity - and the 
absence of one of the Arbitrators from 
Jodhpur should not have been consider- 
ed as a matter of uyavoidable accident. 
As I have already observed above, it was 
a matter to be taken into consideration 


by the District Registrar and even if his. 


decision on that point was erroneous, it 
is not for this Court to interfere with 
the order passed in the exercsise of his 
jurisdiction, in these proceedings under 
Article 226 of the Constitution. More- 
over, Section 87 of the Registration Act 
made such a defect of procedure curable 
and the registration of the document is 
not rendered invalid because of the appli- 
cation of the provisions of Section 87, In 
that view of the matter, even the super- 
visory jurisdiction of this Court under 
Article 227 of the Constitution cannot be 
invoked for: setting aside the order of 
the District Registrar, condoning the de- 
lay and admitting the document for re- 
gistration, on payment of fine imposed 
by him, . 


32. Learned counsel for the peti- 
tioner cited some cases relating to the 
supervisory jurisdiction of this Court 
under Article 227 of the Constitution, 
but in my view, in the circumstances of 
the present case, such a supervisory 
jurisdiction is not attracted when the 
matter was discretionary in nature and 
was to be decided by the District Regis- 
trar under Section 25 of the Registration 


` Act, within his jurisdiction, 


33. .No other point was argued be- 
fore me in these two writ petitions. 


34, As a- result of. the 
discussion, I find no substance in these 
writ petitions and they are, therefore, 
dismissed, The parties are left to bear 
their own costs. - 


aforesaid 


Pétitions dismissed. 
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Bherulal, Petitioner v. The State 
Transport Appellate Tribunal, Rajasthan, 
Jaipur and others, Respondents. 

Civil Writ Petn, No. 1381 of 1976, D/- 
27-8-1976. ; 

(A) Motor Véhicles Act (1938), Sec- 
tions 64A — Revision — Person not op- 
posing to grant of permit — He cannot 
file revision against order granting per- 
mit, | 


There may “be a case where it is 
found that the petitioner did not oppose 
the grant of a permit because he had no 
opportunity to do so. In that case of 
course revision will be maintainable be- 
cause of the-fact not simply because the 
petitioner had not opposed the grant of 
a permit but because he had no oppor- 
tunity to oppose the grant and it would 
be inequitable if not having had an op- 
portunity to oppose the grant of a per- 
mit he was to be deprived of the right 
not only of filing an appeal but also of 
revision, But a person who by his own 
fault has disentitled himself from filing 
an appeal by not having opposed the 
grant of a permit when he had the full 
opportunity to do so, cannot be allowed 
to avail the remedy of revision, which 
only lies, where no appeal lies. AIR 1967 
Raj 208 Foll, (Para 9) 


(B) Constitution of India, Art, 226 — 
Motor Vehicles Act (1939), Section 64-A 
— Tribunal refusing to exercise its 
power suo motu — Mandamus cannot 
issue, : 

It is for the revisional authority to 
see whether in any case it should exer- 
cise its revisional jurisdiction of its own 
motion as the exercise of that jurisdiction 
is a matter of judicial discretion. It is 
patent that no mandamus can lie to com- 
pel a body to exercise its discretion in a 
particular manner unless the refusal to 
exercise its discretionary jurisdiction is 
vitiated by mala fide or is based on 
irrelevant ground or extraneous conside- 
ration. AIR 1967 Raj 208, Foll, (Para 10) 

(C) Constitution of India, Art, 226 
— Alternative remedy under Motor Vehi- 
cles Act — When a bar to exercise of 
jurisdiction under Art, 226. 


If an order of the RTA is without 
jurisdiction the High Court may inter- 
fere even without the party having avail- 
ed of the alternative remedy by way of 
appeal or revision. But it -is only in gra- 
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vely exceptional cases that the High 
Court will entertain a writ petition direct 
and in normal course -it will. be a sound 
exercise of discretion to refuse to enter- 
tain it, if a party has not availed of the 
remedy of appeal or revision, more espe- 
cially as the matters which are necessari- 
ly contentious can be ‘examined’ more 
“satisfactorily by the authorities consti- 
tuted under the Act, (Para 11) 
(D) Constitution of India, Art, 226 — 
Grant of permit under S. 62 (1) (c) of 
M. V. Act — High Court cannot reassess 
the sufficiency of material on which the 
RTA has come to conclusion as to the 
necessity of granting it, (Para 12) 


; (E) Motor Vekicles Aet (1939), Sec- 

tion 62 (1) (c) — Temporary permit — 
Existence of temporary need -can co- 
exist with permanent need. 

No doubt the, existence of a perma- 
nent vacancy ay not necessarily mean 
that there is a particular temporary need 
within the meaning of Section 62 (1) (c) 
of the Act, But the converse is not 
necessarily true. The existence of a per- 
manent vacancy and a_ particular tem- 
porary need, cen co- -exist. There may be 
circumstances in which both may co- 
exist: ‘and in that case the grant of the 
temporary permit would be permissible. 
There. is no reason why Section 62 (1) 
(c) should be given any special or res- 
_tricted meaning and that there is no an- 
tithesis between a particular temporary 
need and a permanent need it is mani- 
fest that these two kinds of need may 
co-exist, Case law discussed, (Para 13) 

(F) Motor Vehicles Act (1939), S. 62 
(1) (c) — Application for grant of per- 
mit — Purpose mentioned as public con- 
venience to meet particular temporary 
need — Application. is valid. 

No doubt iz will be desirable and in 
the interest of all the application must 
contain as full a detail as is possible. But 
that does not -mean that if full details 
are not given it must entail the rejection 
of the application without consideration 
of merits, That is not the scheme of tke 
Act, The Regional Transport Authority 
has to consider the matter and the grant 
or refusal of the permit will necessarily 
depend upon a consideration of all the 
_ facts and circumstances of each case. 


(Para 19) 


(G) Motor Vehicles Act (1939), S. 62 
. G) (e) — Grant of permit — Reasons 
must be given. 

The laccnic order and sometimes even 
a one-line order by the Regional Trans- 
port eee in granting the temporary 
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permit creates problems in finding 
whether the R. T. A, had applied its mind 
and come to a firm finding that the-traf- 
fic requirements required the grant of-a 
temporary permit. Much time, energy 
and avoidable litigation will be ‘saved if 
the R. T A. which is a quasi judicial au- 
thority was to take some pains to write 
a little more detailed order in granting 
or refusing temporary permit so that 
the appellate revisional authority as 
well as the High Court may be in a posi- 
tion to appreciate the various considera- 
tions and reasons why a temporary per- 
mit has been granted or refused, . 
(Para 19) 
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R. R. Vyas, for Petitioner, H, N. 


Kalla, Dy. Govt, Advocate; for the State; 
R:: N. Munshi, for Respondent No. 3. 

ORDER:— By this petition under 
Article 226 the petitioners challenges the 
impugned resolution of the Regional 
Transport Authority, Udaipur respondent 
2 dated 28-6-1976 granting a temporary 
stage carriage permit in favour of res- 
pondent 3 as well as the order dated 2-8- 
1976 of the State Transport Appellate 
Tribunal respondent 1 which rejected the 
revision of the petitioner as not mainta- — 
inable. 

2. There is a route known as Bhil- 
wara-Jahazpur via Bigod-Kachola diver- 
sion vig Pagod Mandalgarh, Originally 
the scope fixed om this route was of 3 
stage carriages to perform 2 return trips. 
The Regional Transport ‘Authority sought 
to increase it to 5 stage carriages to. per- 
form 3 return trips in the year 1970 but 


te 


, gional Transport Authority 
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a revision against that was allowed by 


_ > the State Transport Appellate Tribunal 
‘which maintaining the increase of return 


trips to 3 but reduced the increased scope 
of stage carriages from 5 to 4. The scope 
thus fixed on the route came to be 
4 stage carriages to perform 3 return 
trips, One of the -existing operators 
on this route filed a petition being Civil 
Writ No. 1879 of 74 in this Court with 
the result that no non-temporary ~ stage 
carriage permit was granted by the Re- 
against the 
one vacancy which had arisen by the 
decision of the State Transport Appellate 
Tribunal. That writ petition was dismis- 
sed on 20-4-1976 by this Court, In the 
meanwhile -in October, 1975 the scheme 
of notified route of Bhilwara to Bundi 
came to be implemented, The petitioner 
who was operating on the Bhilwara- 
Jahazpur route accordingly had his per- 
mit curtailed for the portion from 
Bhilwara to Triveni Chauraya, The peti- 
tioner is thus now operating on the cur- 
tailed route from Triveni Chau-raya to 
Jahazpur, a distance of 40 miles. The pre- 


vious uncurtailed route from Bhiiwara to: 


Jahazpur was about 76 miles, 


3. On 26-6-1976 respondent 3 ap- 
plied for the grant of the temporary per- 
mit under Section 62 of the Act, In the 
column meant for the purpose for which 
permit was required it was stated “public 
convenience to meet a particular tem- 
porary need.” The route mentioned was 
Bhilwara to Jahazpur via Begod-Mandal- 
garh-Triveni Chauraya-Kachola curtailed 
Bhilwara to Triveni Chauraya because 
(being) portion of S. 68-D now Triveni 
Chauraya to Jahazpur, The said applica- 
tion was taken up for consideration by 
the respondent 2 in its meeting of 28-6- 
1976. It was decided that respondent 3 
may be given a temporay permit for 
four months from Triveni Chauraya to 
Jahazpura via Kachola in the existing 
vacancy. The petitioner being aggrieved 
against the’ grant of a temporary permit 
to respondent 3 filed a revision under 

` Section 64-A of the Motor Vehicles Act, 

(hereinafter to be called ‘the Aci’). Res- 
pondent 1 however by the impugned 
order accepted the preliminary objection 
of the respondent 3 that as the petitioner 
could have filed an appeal under Sec- 
tion 64 (1) (£) of the Act and as he had 
failed to avail of that remedy revision 
under Sec, 64-A was not maintainable. 
The petitioner has.come up in writ peti- 
tion against both the orders of respon- 
dents 1 and, 2. : 
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4. Section 64-A provides that the 
State Transport Appellate ‘Tribunal may 
either on its own motion or on applica- 
tion’ made to it call for the record of any 
case in which an order has been made 
by a State Transport Authority or a Re- 
gional Transport Authority and in which 


no appeal lies and if it appears to the 


State Transport Appellate Tribunal that 
the order made by the Regional Trans- 
port Authority is improper or illegal the 
State Transport Appellate Tribunal may 
pass such order in relation, to the ‚case 
as it deem fit.. It is apparent thal -Sec- 
tion. 64~A can be invoked only in which 
no appeal lies, If therefore an appeal is 
maintainable, jurisdiction under Sec- 
tion 64-A cannot be invoked by an appli- 
cant, ; 


- 5. The appellate provision is to be 
found in Section 64 (1) -(f) which lays 
down that any person being, a local au- 
thority or a police authority or an 
association which or a person providing 
transport facilities who having opposed 
the grantofa permit is aggrieved by the 
grant thereof or by any condition attach- 
ed thereto may appeal to the State 
Transport Appellate Tribunal. That a 
right of appeal can be exercised under 
Section 64 (1) (f). even in cases of the 
grant of a temporary permit has been 
decided in Bhanwarlal v. Appellate Tri- 
bunal (AIR 1958 Raj 176) and the same 
view was also accepted in Fatehgarh 
Sahib Bus Service (Pvt.) Ltd., v. State 
Transport Commr, Punjab (AIR 1970 
Punj. 18) (FB). Of course before a per- 
son can exercise the right of appeal it is 
essential that he should have opposed 
the grant of a permit, It is this element 
of the condition precedent of having op- 
posed the grant of a permit which alone 
allows an appeal to be maintainable that 
the counsel for the petitioner Mr, Vyas 
invokes in directing his criticism at the 
decision of the respondent 1 which has 
held that the petitioner due to his own 
fault disentitled himself from filing an 
appeal and therefore no indulgence can 
be granted to him by way of revision. 


6. The undisputed facts are that 
on 28-6-1976 i. e, the day of the conside- 
ration by the respondent 2 about the 
grant of the permit to respondent 3 peti- 
tioner’s brother who holds a power of 
attorney was present at the meeting of 
the Regional Transport Authority, It was 
however further his case before the res- 
pondent 1 and the same has been put in 


` the” ; Regional 
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f the. writ. petiti on and now: “urged by Mr. 


Vyas: that the agenda of the meeting of, 
Transport Authority on ` 
`. 28-6-1976: mentioned only Bhilwara-Jhaz- 


-Pur route and ‘did not mention the route as 
` Bhilwara-Jahazpur via 
grah-Triveni Chauraya- -Kachola. curtail- 
` ed -Bhilwara .to Triveni 
portion cf 68-D now Triveni Chauraya to 


` Jahazpur: as mentioned “in ‘the ap-- 
plication, and’ as he had not seen 
. the. application of respondent: 3, the 
agenda” made -him believe. that. the 
application for - temporary | permit- of 
the respondent No, 3. was for Bhil- 


_ wara-Jahazpur route and ag he was 
not concerned with that he did not file 
any objections, It was further his case 
that he went away from the meeting for 
some private work and when he came 
back after some time he was informed by 
other operators who: were present at the 
meeting that the Regional Transport Au- 
_ thority had granted a temporary permit 
. to respondent No, 3 on the petitioner’s 
route.’ At this the petitioner claims io 
have submitted his objection against the 
grant of temporary permit on Triveni 
Chauraya to Jahazpur but the Regional 
Transport Authority refused to take into 
consideration the objections on the 
ground that it has already announced its 
order, Tne petitioners on these grounds 
filed a revision petition, Respondent 1 
“however did not accept this version of 
the petitioner and opined that the mere 
fact that the agenda described the route 
as Bhilwara-Jahazpur could not have 
persuaded the petitioner’s brother to be- 
lieve that the agenda referred to the se- 
cond route that is Bhilwara Sanganeri 
route instead of Bhilwara-Jahazpur route 
via Begod-Triveni Chauraya, The respon- 
dent 1 also thought it rather surprising 
that the petitioner’s brother should have 
left just at the time when the grant of a 
permit to respondent 3 was being consi- 
‘dered, The Tribunal accordingly came to 
the conclusion that the petitioner’s bro- 
ther who kad a power of attorney for 
him was present at the meeting in which 
the application of respondent 3 was being 
considered and had thus opportunity to 
object to the grant of a temporary per- 
mit to respondent 3 but as he failed to 
raise any objection to the grant of a 
temporary permit to respondent 3 he by 
his own fault failed to lay the foundation 
. of filing an appeal against the order and 
© therefore he could not be given any in- 
dulgence by way of revision, and con- 
sequently rejected the revision petition 


ow ew, 
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Begod-Mandal- - 


-Chauraya‘ being. 


ALR, 


7. Mr- . Vyas challenges: the. find- 
ings of the revisional authority in sc far - 
as if held that the: ‘petitioner must be ` 
taken, to. have knowledge: of the grani of 
a ‘permit to respondent 3; I may straight- 
way mention that :the -finding of the 
respondent 3, that the petitioner’s brother 


must be deemed t have been’ present ‘at eg 
the time of the consideration of the grant  ' 


of permit to respondent 3 and also fhe 
finding that he failed to ‘raise any objec- ` 
tion to the grant of a. temporary permit 


_to respondent 3 are findings of fect and 
-are not open to challenge in proceed-:ngs 


under Article 226 of the Constitution. 
No doubt if as laid down in Kandħari 
Babu v. State Transport Appellate Tri- 


“bunal Rajasthan, Jaipur 1975 Raj L. W. 


176) = (AIR 1975 Raj 203) the findings 
are contrary to evidence or without evi- 
dence the said findings are not binding 
and can be ignored in proceedings under 
Article 226, But the argument of Mr. Vyas 
is. not in reality an argument on the 
basis of there being no evidence but in 
fact an effort to persuade me to come to 
a different finding from that of respon- 
dent No, 1, on the basis of material on 
record, a course not permitted in these 
extraordinary proceedings, He seeks to 
maintain that it could not be imagined. 
that the petitioner would know from the 
mention of item in the agenda as Bkila~ 
wara-Jahazpur route that the route for 
which respondent 3 was seeking the grant 
of a temporary permit related to the 
curtailed route of Triveni Chauraye to 
Bhilwara and not the other route from 
Bhilwara-Jahazpur via Sanganeri~Kotadi- 
Roopa-Karauli and Paroli, This argu- 
ment really asks me to sit ss a 
court of appeal over the finding 


of respondent Tribunal which obviously -.:” 


I cannot do, Tne version of the 
petitioner was before the responden: 1, 
and it was open to him to come to a con- 
clusion of fact, and even assuming it was 
wrong finding of fact it would still be 
within its jurisdiction and not liable to 
be interfered with, unless it could be 
shown that the finding is such which no | 
reasonable person properly instructed in ` 
law could have arrived at. That is how- 
ever not the position here. It should also 
be noted that the respondent Nc. = in 
his reply has stated that under item 3 
of agenda of the Regional Transport Au- 
thority for the meeting of 28-6-197€. ap- - 
plication for grant of temporary permit 
on the other route i, e. Bhilwara-Jehaz- 


pur via eee ar =Karauli 
and Paroli was listed a Fos eee 
ae. a A 


fy ees 
1977 


in the agenda at item No, 3 was cescri- 
bed as Bhilwara-Jahazpur-Kotadi, Item 


No. 4 was mentioned as Bhilwara-Cahaz- , 
pur, in contradistinction to item 3. of the - 


agenda, Now adrnittedly At is the peti- 
tioner’s own case that there were on_y: two 
routes from ‘Bhilwara to Jahazpur. From 
this Mr, Munshi, the learned counsel for 
~ respondent ‘No, 3 urged). “and” in my view, 
`. rightly, that as under item 3 one of the 
` routes was ‘fully described the petitioner 
could not have ‘been under any mis- 
apprehension that item 4 of the egenda 
dealt with any route other thar. the 
route of Bhilwara to Jahazpur via Begod- 
Triveni Chauraya-Kacholi and the des- 
cription as merely Bhilwara-Jahazpur 
could not have in any manner given any 
impression to the petitioner tha: the 
route was not on the portion from Tri- 
veni Chauraya to Jahazpur, It will be 
thus seen that there was sufficient 
material before the Tribunal respondent 1 
_ to come to the conclusion that the peti- 
* titioner was aware of the grant of a per- 
mit.to respondent 3 and even krowing 
about it, as- he did not oppose the grant, 
he had therefore, disentitled himself to 
file an appeal, and could not by that 
process he allowed to avail the medy 
of revision. 

8. - Mr. Vyas had also tried to urge 
that as on that very date 28-6-1976 the 
Regional Transport. Authority had -eject- 
ed the application for this route of Bhil- 
.wara to Jahazpur for the grant of a non- 
temporary permit as a part of the route 
overlapped notified route the pettioner 
did not bother to verify or take any in- 
terest in the grant of a temporary per- 
mit under item 4 (which dealt wich the 
application of’respondent 3 for the grant 
-of a temporary permit) because the peti- 
tioner could legitimately believe that as 
the Regional Transport Authority had re- 
jected the claim to give a non-tern>orary 
permit on Bhilwara to Jahazpur rovte, the 
Same consequences will follow for the 
grant of a temporary permit, because no 
temporary permit can be granted on a no- 
tified route. I am afraid this argument, 
rung counter to the stand of the pet.tioner 
himself before respondent 1 where the 
position taken was that the petctioner 
. thought that this was some other route 
than the one'in which the petitioner was 
interested and that is why he did not 
think it fit to file any objections, It 
should also bé noted that of the Bhitwara- 
Jahazpur route, only portion from Bhil- 
wara to Triveni Chauraya overlapped the 
notified “route, The petitioner thus could 
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not have any’ patindile in ‘assuming that 

- the application’ for grant ofa temporary . 
“permit related to the -notified routé. It is - 

to be seen that the notified route is Bhil- - 
wara to Bundi, and only Bhilwara to` 
Triveni Chaùaraya (which is a portion of . 
the Bhilwara-Jahazpur- route) overlaps 

the notified.route and consequently there 

was no bar to respondent No. 2 in grant- 

ing a temporary permit from - Triveni 

Chauraya to Jahazpur, On that material 

finding -that as no objection was made 

to the grant of a permit, petitiouer had 

disentitled himself to file an appeal, and 

consequently would also-lose the remedy 

of revision, followed as a matter of course 

-from the wording of Section 64-A, be- 

cause it can only be invoked, in _ which 

no appeal lies, 

9. Mr, Vyas-when faced with this 
came: out with the argument that even. 
if it be assumed that the petitioner knew 
about the grant of a’ temporary permit 
to respondent 3 yet as the condition pre- 
cedent of having opposed the. grant of a 
permit was not complied, he could not 
file an appeal and hence a revision would 
lie. This to me seems, an astounding pro-} 
position, I can understand a case where 
it is found that the petitioner did not 
oppose the grant of a permit because he 
had no opportunity to do so, In that case 
of course revision will be maintainable 
because of the fact not simply because the 
petitioner had noj opposed the grant of a 
permit but because he had no opportunity 
to oppose the grant and it would be in- 
equitable if not having had an opportu- 
nity to oppose the: grant of a permit he 
was to be deprived of the right not only 
of filing an appeal but also of revision. 
But a person who by his own fauit has 
disentitled himself from filing an appeal 
by not having opposed the grant of a 
permit when he had the full opportunity] 
to do so, cannot be allowed to avail the 
remedy of revision, which only lies, | 
where no appeal lies, Reference in ' this 
connection may be made to Hardutt Singh 
v. State Transport Authority (AIR 1967 
Raj 208) where it has been laid down 
that where a party on account of its own 
‘lapse has not filed any objection then he 
will not be entitled to maintain an appeal 
before the Transport Appellate Tribunal 
and in such a case to hold that though that 
party may not have a right of appeal he 
will still be having a right of maintain- 
ing a revision application may lead to an - 
odd result which mav not-have been in- 
tended by the legislature. No doubt that 
authority was dealing with a case of a 
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grant of a non-temporary permit. But in 
my opinion these principles and equitable 


consideration will equally apply in the 


case of grant of temporary permit, 


10. The next argument of Mr. Vyas 
was that in any case the Tribunal should 
have of its own motion exercised ‘its re- 
visional power, Now whether the Tribu- 
‘nal should exercise its revisional power 
suo motu is a question of discretion and 
it is pointless for Mr. Vyas to urge that 


this Court should compel the Tribunal to- 


exercise its discretion: As held in Har- 
dutt Singh v. State Transport Authority 
it is for the revisional authority to see 


whether in any case it should exercise its’ 
revisional jurisdiction of its own motion. 


as the exercise of that jurisdiction is a 
matter of judicial discretion, It is patent 
that no mandamus can lie to compel a 
body to exercise its discretion in a parti- 
cular manner unless the refusal to exer- 
cise its discretionary jurisdiction is 
vitiated by mala fide or is based on 


irrelevant ground or extraneous conside- ' 


ration, Such is not the case here and 
therefore, it is not possible to find fault 
with the respondent 1 as to why it did not 
exercise its own revisional jurisdiction 
in the present case, 


11.. Mr. Vyas next ‘contended that 
- the grant of a permit by respondent 2 
was in any case without jurisdiction as 
it did not fulfil the yequisite condition 


prescribed in Section 62 (1) (c) of the’ 


Act. I may note that as I have held that 
the petitioner had disentitled himself by 
his own default for filing an appeal or a 
revision, it would not be open to the peti- 
tioner to urge any grievance on tae merits 
to the grant of a permit by respondent 2. 
The reason is that the order of Tribunal 
dismissing his revision petition has put a 
stamp of finality on the order of the Re- 
gional Transport Authority. To allow him 
- to urge against the order of respondent 
No, 2 (when the order of respondent 
No. 1-is in the field) would lead to ano- 
malous result, because if this court was 
to set aside the order of respondent No. 2, 
there will still remain the order of res~ 
pondent No, 1 affirming the order of 
respondent No. 2 and in that case a pro- 
blem will be created for the authorities 
in forcing them to choose between the 
order of this Court and the appellate 
Tribunal. Mr. Vyas had however suggest- 
ed that in the present case it should be 
assumed that the petitioner has come 
direct to this Court from the order of 
Respondent No, 2, Though one cannot 


Bherulal. v, S.T, A, T., Rajasthan (Sachar J.) 
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accept this situation -(which ïs against 
fact) the petitioner, will be faced with 
another „hurdle of not having availed of 
alternative remedy before coming te this 
Court. I am aware that in number of 
cases it has been held that if the order 
of the Regional Transport: Authority is 
without jurisdiction this Court -may in- 
terfere even without the party having 
availed of the alternative remedy by way 
of appeal or revision, But I have no 
doubt that it is only in gravely excep- 
tional cases shat this court will entertain 
a writ petition direct and in normal 
course it will be a sound exercise of dis- 
cretion to refuse to entertain it, if a party 
has not availed of the remedy of appeal 
or revision, nore especially as the mat- 
ters which are necessarily conter.tious 
can be examined more satisfactorily by 


‘the authorities constituted under the Act. 


Moreover the present caSe where the 
petitioner did avail the remedy cf revi- 
sion but ultimately it is found nct to 
have been a proper. remedy canno= be 
equated with a case where the petitioner 
chooses to invoke this Court’s jurisdiction 
in the first instance, So normaliy the 
petitioner would not be allowed to urge 
any grievance against the merits o= the 
order of the Regional Transport Autho- 
rity but as I permitted Mr, Vyas to urge 
on merits, I deem it only fair that I 
should deal with this contention on 
merits also, 


12. The main contention of Mr. 
Vyas is that the requirement of Sec- 
tion 62 (1) (z) has not been fulfilled and 
the grant is therefore, illegal and without 
jurisdiction. Now Section 62 (1) (c) em- 
powers the Regional Transport Authority 
to grant a temporary permit to meet a 
particular temporary need, The applica- 
tion by respondent 3 in clause 4 men- 
tioned the purpose as ‘public convenience’ 
to meet q ‘particular temporary need 
existing on the route. In detailed consi- 
deration by the Regional Transport Au- 
thority, it was noted that according to 
the scope there was one vacancy and 
that previously because of the order from 
the Rajasthan High Court there was a 
stay for grant of a non-temporary p=rmit. 
It was noticed that by a letter of 4-5- 
1976 it had been communicated thet the 
Rajasthan High Court had dismissed the 
writ petition No. 1879/74 on 20-4-1976, It 
was further noticed that on this route 
Bhilwara-Triveni: Chauraya_ porticn is 
under a notified scheme of Section 68-D 
and therefore, by a decision of 28-6-1976 
the applications for hon-temporary per= 
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mit have been rejected because since 
20-10-1975 the buses of Rajasthan State 


Transport Corporation were plying on’ 


that route. The rest of the portion of the 


route Triveni Chauraya to Jahazpur - via - 


Kachola was available. It was specifically 
mentioned that on this portion there is 
a lot of traffic and there is immediate 
and essential need to provide temrorarily 
more buses, and therefore, the application 
of respondent 3 for the grant of a tem- 
porary permit may be accepted as it was 
for the convenience of the travelling 
public. Now the finding by the Regional 
Transport Authority that there is large 
number of travelling public and that it 
was essential to provide for more vehi- 
cles for the benefit and convenience of 
the public is a finding of fact and a mat- 
ter which is solely within the jurisdiction 
of the Regional Transport Authority. This 
Court cannot.start reassessing the suffi- 
ciency of the material on which the Re- 
gional Transport Authority has come to 
such a conclusion, To ask this: Court to 
substitute its own satisfaction for that of 
the Regional Transport Authority, a body 


.of exports and specialists who have been . 


entrusted by the statute to look after 
the needs of the travelling public is to ask 
the court to take on matters for which 
it is obviously not fully equipped either 
with reference to the full materials local 
condition, and other circumstances on the 
basis of ‘which alone a satisfactory deci- 
sion can be made, 


* 13. Mr. Vyas had sought to find 
fault with the order of the Regional 
Transport Authority by urging that it had 
granted the temporary permit on the 
ground that there was a scope of one 
permit and urged that the mere existence 
of a vacancy was not sufficient to hold 
that there was a temporary need. No 
doubt the existence of a permanent 
vacancy may not necessarily mean ‘that 
there is a particular 
within the meaning of Section 62 (1) (c) 
of the Act. But the converse is not neces- 
sarily true, The existence of a permanent 
vacancy and a particular temporary need, 
can co-exist. There may be circumstances 
in which both may co-exist and in that 
case the, grant of the temporary permit 
would be permissible. There is no reason 
why Section 62.(1) (c) should be given 
any special or restricted meaning and that 
there is no antithesis between a particu- 
lar temporary need and a permanent 


need and it is manifest that these two 
kinds of need may co-exist on a particu- 
Jar route ......eeeeee and that this sub-sec- 
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` Authority had thought 


temporary need, 
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tion contemplates that. there may exist a 
temporary need for transport facilities on 
a particular route even in case of per- 
manent need for such facilities vide M, P. 
S. R. T, Corpn. v. B, P, Upadhaya, R. T. 
Authority, Raipur, (AIR 1966 SC 156). 
This- authority approved Jairamdas v. 
R. T. Authority, (AIR 1957 Raj 162) 
where it was held “there was thus a shor- 
tage of the necessary number of vehicles 
on this route and the Regional Transport 
it fit to provide 
for this temporary need till a regular per- 
mit was granted after going through the 
procedure laid down under Section 57. It 
therefore, had the jurisdiction in the cir- 
cumstances of this case to grant a tempo- 
rary permit.” Though no doubt the Re- 
gional Transport Authority noticed that 
there was a scope for one permit, yet it 
decided to grant a temporary permit only 
after coming to a finding that the need of 
travelling public and because of require- 
ment of traffic, issue of a temporary” per- 
mit was essential, That the issue of a tem- 
porary permit by the Regional Transport 
Authority to meet the requirements of the 
Travelling public is a good reason for the 
exercise of its powers under Section 62 
(1) (c) of the Act has been held in T, H. 
N. Ahmad v. Commr., Meerut Division, 
(AIR 1972 All 146), Temporary permit 
can be given to meet the requirements 
of an unsatisfied demand of the public 
and it means that a temporary need ex- 
ists, See Thozhilaly Bus Service, Chala- 
kudy v. Secy., R. T. A., Trichur, (AIR 
1974 Ker 188), M. P. S. Road Trans- 
port Corporation, Bhopal v. Regional 
Transport Authority, Sagar, (AIR 1974 
Madh ‘Pra 10). 


14. . I may now notice some of the 
cases relied upon by Mr, Vyas.‘ In Andhra 
Pradesh State Road Transport Corpora- 
tion v. K. Venkataramireddy, (1970 UJ 
(SC) 408) no purpose was mentioned in’ 
the application which was filed under 
Section 62 (1) (c) Even in a subsequent 
letter addressed to the State Transport 
Authority the purpose or reason for the 
issue of a temporary permit was not 
stated. It was in that context that the 
Supreme Court said that as there was an 
absence of any purpose or reason for 
which temporary permits were asked for 
the Regional Transport Authority should 
have dismissed the application in liminé. 
The case is obviously distinguishable be- 
cause in the present case the purpose men- 
tioned in the application is for the public 
convenience and there is a full discussion 
and finding by the Regional Transport 


36 Raj. [Prs, 14-19] 


Authority that it was essential to give 
temporary permit, to increase the vehicle 
for the benefit and the convenience of 
the travelling public. 
. 15. Jn 

Transport Appellate Tribunal, (Civil Misc. 
Writ Petn. No. 980 of 1975 decided on 
24-7-1975 (Raj)) in the application. for 
grant of a permit regarding the purpose 
for granting a temporary permit it was 
only mentioned “Temporary need under 
Section 62 (1) (c)”. The Regional Tran- 
sport Authority in that case inferred that 
as there were two vacancies, “temporary 
need could ba assumed.” It will be seen 
that there was no finding by the Regional 
Transport Authority that any temporary 
need existed in the sense of there being 
need for extra vehicles because of the 
traffic requirements, It was in this con- 
text that Joshi J. held that the require< 
ment of Section 62 (1) (c) had not been 
fulfilled, The learned Judge however ac- 
cepted the proposition that the temporary 
need may co-exist simultaneously with the 
_ permanent need and in those circum- 
stances it is cpen to the transport autho- 
rity to grant temporary permit, Obvious~ 
ly the case is distinguishable. 

16. In S, Sayardevi v. S. T. A 
Tribunal, (AIR 1976 Raj 164) the purpose 
mentioned in column 4 for asking the 
temporary permit was “to carry regular 
service”, It was also found by the learn- 
ed Judge that the only circumstance 
taken into consideration by the Regional 
Transport Authority for the grant of a 
temporary permit was the existence of a 
vacancy on the route to come to a con- 
clusion that there was a temporary need. 
This obviously has no applicability. 

17. Similarly in Gafoor v. R. T. 
A., Jaipur, (AIR 1976 Raj 166) the pur- 
pose mentioned in the applications was 
tunder Section 62 (1) (c) of the Motor 
Vehicles Act to meet a particular tempo- 
rary need” and “to carry regular ser- 
vice’, The consideration by the Regional 
Transport Authority showed that it grant- 
ed the temporary permits only on the 
ground that as the matter for grant of a 
non-temporary permit and filling vacan- 
cies were likely to take some time there 
was a particular temporary need. It was 
specifically -found by the learned Judge 
that the Regional Transport Authority 
had not considered the question of short- 
age of the vehicles for the purpose of 


maintaining the existing services on the 


route, 
- 18. Similarly in Civil Writ No. 
1869 of 1970 decided on 26-10-1970 (Raj) 


Bherulal v..S. T. A, T., Rajasthan (Sachar J.) 


Jagdish Prasad v, State ` 


A.I.R. 


Shinghal, J., (as his Lordship then was) 
after stating that the mere existence of a 
vacancy on a route did not warrant a con-, 
clusion that the temporary need co-ex~ 
isted with the permanent need however 
went on to observe “at any rate there is 
nothing in the aforesaid order of the, Re- 
gional Transport Authority to show that 


‘it granted a temporary permit to respon~ 


dent Alam Khan for any of the reasons or 
in any of the circumstances stated in 
clause (1) of sub-section (2) of Section 62 
of the Act.” 


19. A reference to all_these autho- 
ities cited by Mr, Vyas would show that 
where the grant of a temporary permit 
was set aside, it was either because no. 
purpose was mentioned in the applica- 
tion, or that -the Regional Transport Au- 
thority while granting the permit .had 
not considered any temporary need but 
had only gone by the fact of the exis- 
tence of a permanent vacancy. This can- 
not be said in the present case, The pur- 
pose mentioned in the application is “pub- 
lic convenience to meet a particular tem- 
porary need”, The Regional : Transport 


` Authority hag considered the various cir- 


cumstances and has definitely given .a 
finding that there is a large traffic on 
this route ard that it was for the con- 
venience of the travelling public that fur- 
ther vehicle be provided for a temporary 
period and that the grant of a permit 
would be for the convenience of the pub- 
lic, I do not see how under the circum~ 
stances it ‘can be said by Mr, Vyas that 
there has been no application of the mind 
by the Regional Transport Authority and 
no finding by it that a particular tempo- 
rary need exists. The clause “to meet a 
particular ternporary need” is not to be 
given any special or restricted meening 
vide M. P. S. R. T. Corporation v, R. T. 
Authority, (AIR 1966 SC. 156).. In each 
case it will have to be found whetker a 


particular temporary need exists or not. 


The insistence of Mr. Vyas that in the 
applications varioug details constituting a 
temporary need should be mentioned is 
tantamount to asking that the application 
be treated as a plaint, When the Sup- 
reme Court in Andhra . Pradesh State 
Road Transpert Corporation v. K. Venka- 
taramireddy, (1970 UJ (SC) 408) said that 
the application should have been dis- 
missed in limine it was only in the con- 
text of no purpose having been mention- 
ed in the- application form at all; But 
where, as in she preSent case, the purpose 
ig mentioned as a public convenience to 
meet a particular temporary need it is 


t 
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obviously impermissible for the Regional 
Transport Authority to throw out the ap- 
plication in limine. The insistence of Mr. 
Vyas that the application itself - should 
have given full particulars and details as 
if it was in the nature of a plaint and if 
it did not contain all these details, it 
should be rejected as if it discloses no 
cause of action, on the analogy of Order 
7, Rule 11, Civil Procedure Code is not 
warranted either on principle or on au- 
thority. One must look at these matters 
in a practical manner, An application is 
filed by a person asking for the grant of 
a temporary permit and the purpose men- 
tioned is public convenience for a tem- 
porary need. Now whether he can sub- 
stantiate that application will depend 
upon the various facts and circumstances 
which are placed for consideration before 
the Regional Transport Authority, when 
it considers the question of a grant’ of the 
permit, No doubt it will be desirable and 


in the interest of all if the application. 


was to contain as full a detail as 
is possible, But that does not 
mean that if full details are not 


given it must entail the rejection of the 
application without consideration of 
merits. That is not the scheme of the 
Act, The Regional Transport. Authority 
has to consider the matter and the grant 
or refusal of the permit will necessarily 
depend upon a consideration of all the 
facts and circumstances of each case. In 
the present case there is a firm finding 
that the requirement of the travelling 
public requires the grant of a temporary 
permit, I cannot say that the- Regional 
Transport Authority could not have come 
to this conclusion. This court, under 
Article 226 cannot sit as a court of ap- 
peal over these factual decisions given by 
the Regional Transport Authority. I may 
however, also mention that it has been 
stated in the reply by respondent 3 that 
he is a displaced operator from Bhilwara- 
Ajmer route but his permit was cancelled 
because the said route became notified 
route with effect from 20-10-1975 and 
could not be renewed after August, 1976; 
because of nationalisation in order to jus- 
tify that-there is a need for increase of 
vehicles, on the route the respondent has 
stated that a scope of 3:1 was fixed by, 
the Regiona] Transport ‘Authority on 
Begun to Jahazpur route via Ladapur- 
Mandalpur-Triveni Chauraya but this was 
stayed by this Court in a writ petition 
filed by, one of the three existing opera- 
tors on Bhilwara-Jahazpur via Begun- 
Triveni Chauraya route and since a por- 
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tion. of this route from Begun to Man- 
dalgarh became a part af the notified 
route of the Scheme no permit at any time 
could be granted, Similarly, on Begun to 
Deoli border via Singholi-Charbhuja-Ja- 
hazpur route two permits were granted 
but they were challenged on a writ peti- 
tion filed in this Court and the grant was 
set aside with the result that no permits 
could be granted, Similarly in another 
writ petition the stay was given for not 
granting any permit on Begun-Deoli bor- 
der Ooncha route and though this writ 
petition has been subsequently dismissed 
no permits as yet could be granted, Simi- 
larly on Mandalgarh-Deoli-Triveni Chau- 
raya-Jahazpur route one of the existing 
operators has obtained a stay order 
for not granting any permit, The purpose 
of mentioning all these details obviously 
is to show that the traffic needs on this 
route of Triveni Chauraya to Jahazpur are 
not being met adequateiy. Now it is not 
necessary for me to go into these details 
cr to give a finding as to how far the 
facts are correctly mentioned by the res- 
pondent No. 3. I am only mentioning these 
for the purpose of emphasising and that 
all these details are such which obviously 
the Regional Transport Authority alone is 
in a proper.position to know and evaluate 
and therefore, unless it can be shown 
that respondent No, 2 has not applied its 
mind this Court will be extremely slow 
to interfere with the discretion exercised 
by the Regional Transport Authority in 
granting a temporary permit. I am more 
than willing to agree that the laconic ` 
order and sometimes even a one-line 
order by the Regional Transport Autho- 
rity in granting the temporary permit 
creates problems in finding whether the 
Regional Transport Authority had applied 
its mind and come to a firm finding that 
the traffic requirements. required the 
grant of a temporary permit, Much time, 
energy and avoidable litigation will be 
saved if the Regional Transport Autho- 
rity which is a .quasi~judicial authority 
was to take some pains to write a little 
more detailed order in granting or refus- 
ing temporary permit so that the Appel- 
late/Revisional Authority as well as this 
Court may be ina position to appreciate 
the various considerations and reasons 
why a temporary permit has been grant- 
ed or refused. I am ‘saying this because 
if the Regional Transport Authority dis- 
poses of the matter in a laconic manner 
without really giving a finding that a 
temporary need exists, it may lay itself 


open to the charge of having given a tem- 
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porary permit without the existence of 
the ‘conditions provided by Section 62 (1) 
(c), and it may. become difficult in that 
case for the Regional Transport Autho- 
rity to support its order when the re- 


asons for it ar2 not mentioned in its reso- 


lution granting or refusing the permit. 
One would therefore, think that it was in 
‘the interest of the Regional Transport 
Authority itself that .it- devotes a little 
more detailed attention at the time of 
grant of permits and mention all the rele- 
vant facts in the resolution granting or 
refusing a permit. This Court has had 
occasion on a number of times to caution 
the Regional Transport Authority as to 
the deficiencies and Jacunae in its order. 
One is entitled therefore, to expect and 
hope that the lacunae mentioned by this 
Court will be carefully taken note of by 
the Regional Transport Authority and its 
manner of disposing of the applications 
for the grant of a permit will show grea- 
ter attention to détails on the basis of 
which its decision is taken, If in spite of 
all this caution the Regional Transport 
Authority continues to dispose of these 
matters in a -laconic and unsatisfactory 
manner, the charge of the aggrieved ope- 
rators that the order was without juris- 
diction and arbitrary may be difficult to 
rebut. However as in the present case I 
have found that the Regional Transport 
Authority has given a firm finding that it 
is necessary in the interest of traffic to 
give a temporary permit for the conve- 
nience of the travelling public no fault 
can be found with it and the argument of 
Mr. Vyas cannot therefore, be accepted. 
20. The next contention 
Vyas was that as 
_Chuaraya porion of Bhilwara-Jahazpur 
route overlaps notified route it was not 
open to give a permit on Triveni-Chau- 
raya-Jahazpur route as. there is no 
Triveni-Chauraya-Jahazpur route exist- 
ing, I think there is fallacy in the argu- 
ment,” Bhilwara-Jahazpur route is exist- 
ing and all that has happened is that be- 
. cause of the Bhilwara-Triveni-Chauraya 
portion overlapping on the notified route 
‘a permit now cannot be issued to a pri- 
vate operator for that portion. It. is for 
that reason that the petitioner himself 
who had a permit from Bhilwara to Jahaz- 
pur is now operating from Triveni-Chau- 
raya to Jahazpur, I can see therefore, no 
infirmity in the grant of a permit to res- 
pondent 3 “rom Triveni-Chauraya, to 
Jahazpur. As a matter of fact the appli- 


cation of respondent 3 clearly states that 


of Mr. 
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the Bhilwara to Jahazpur route has been 
curtailed from Bhilwara to Triveni-Chau- 
raya. Mr, Vyas concedes that it is not 
necessary to first fix a scope for grant of 
a temporary permit, If so, it is cavious 
that even though there may not be a sé- 
parate route of Triveni-Chaurava to 
Jahazpur, no objection can be found to 
issue of a temporary permit to respon- 
dent 3. - 


21. The next objection wag that 
Secretary of the Regional Transport Au- 
thority had by his order of 29th June, 
1976, directed the respondent No. $ that 
he should ply his vehicles in rotation with 
the existing operators. Mr; Vyas object- 
ed that if the permit to respondent No. 3 
allows him to ply his vehicles only in 
rotation with the petitioner it is apparent 
that there is no temporary neéd because 
there can. only be particular temporary 
need if the existing operators ace not 
able to fulfil the need. Mr. Munshi how- 
ever pointed out that in the resolution 
of the Regional Transport Authoricy D/- 
28-6-1976 there is no such restriction that 
respondent 3 is to operate by rotatizn and 
the direction by the Secretary zannot 
therefore, be invoked to hold that there is 
no temporary need when the Regional 
Transport Authority had definite-y so 
found that a temporary need - exists. ` 
Though the direction by the Secetary 
does seem a little at variance witk the 
resolution of the Regional Transport Au- 
thority, but fhat is a matter which may 
be sorted out from the authorities but 
cannot help the petiticner in maintaining 
that this is sufficient to show thai there 
was no particular temporary need on the 
route.. This plea therefore, fails. 


22. As a result I find. no merit in 
the writ petition which fails and is dis- 
missed with costs, 

i - Petition dismissed. 
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. Phool Chand and another, Petizioners 
v. Girraj Prasad, Respondent, : 

* Second Appeal No. 573 of 1974, D/- 
16-8-1976. l 
(A) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1956), Sec- 
tion 13 (1) (e) — Suit for -eviction on 
ground of sub-letting — Onus — Nature 


IT/IT/D245/76/V8SS 





l _ possession of the lease-hold, 


1977 


of evidence, 
tions 101-104), 
It is well settled that initially the 
onus of proving that the tenant has as- 
signed, sub-let or otherwise parted with 
lies on the 
landlord, and not on the tenant. As sub- 
letting takes place without the consent of 
landlord, he is generally a stranger to 
agreements of sub-letting between his 
tenant and sub-lessee and it is difficult 
for him to produce direct evidence. To 
prove sub-letting, the landlord has no 
alternative but to rely on attending cir- 
cumstances, Once it is proved that there 
has been transfer of possession of the 
lease-hold property without the permis- 
sion of the landlord, the only person who 
can account for it are the lessee and his 
transferee, On the proof of transfer of 
possession of the lease-hold property, the 
onus shifts upon the tenant to make out 
that transfer of possession cannot be at- 
tributed to sub- letting or assigning, as 
the tenant, even after transfer of posses- 
sion, retained the right to claim the Dos- 
session, In such a case, it is for the 
tenant to prove, under what arrangement, 
he transferred the possession to another 
person. (Paras €, 7) 


Cases Referred: Chronological Paras 
AIR 1975 Delhi 117 = 1975 Ren CJ 514 7 
1972 Ren CR 74 = 74 Pun LR (D) 73 7 

N. M. Kasliwal and S. K., Kestote, 
for Appellants; S. M. Mehta, N, L. Pareek, 
for Respondent. 


JUDGMENT:— This is a second ap- 
peal by the defendant-tenants against the 
judgment of the Additional Dis-rict 
Judge, Gangapur city, dated August 9, 
1974, affirming the decree for eviction 
passed in favour of the plaintiff-landford 
by the Munsiff, Bharatpur, on the grcund 
of sub-letting, 

2. The plaintift-landlora sought 
eviction of the defendants from the shop 
situated at Bharatpur and fully descr-bed 
in paragraph No, 1 of the plaint, on the 
ground of default in payment of rent as 
also on the ground that the defendants 
had deteriorated the yalue of the shop by 
` non-user for a period o more than two 
years. Subsequently, one more grcund 
for eviction was added by amendmert of 
the plaint. It was alleged in the amended 
plaint, that during the pendency of the 
suit, the defendant-appellants sub-let the 
shop in dispute some time in the month 
of February, 1971 to Pannalal Bharti, who 
carried on business at the suit shop under 
the name and style of Bharatpur Tent 


(Evidence Act (1872), Sec- 
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House. The defendants contested the 
suit and denied all material facts. They 
denied that the suit shop was sub-let to 
Pannalal Bharti, On the contrary, they 
asserted that they themselves were carry- 
ing on business in the suit shop. 

3. -On the pleadings of the parties, 
several issues were framed by the trial 
court, 


4, On consideration of the evi- 
dence led by the parties, the trial caurt 
came to the conclusion that from proved 
facts, it could safely be inferred that the 
appellant had sub-let the suit shop to 
Pannalal Bharti without- the consent of 
the landlord. The trial court, on the 
aforesaid finding of sub-letting, decreed 
the suit. On appeal by the defendants, 
the learned District Judge affirmed the 
finding of sub-letting arrived at by the 
trial court and dismissed the appeal. The 
defendant-tenants have now come up in 
second appeal before this Court. 


5. Mr. N. M. Kasliwal, learned 
counsel for the appellants, challenges the 
correctness of the finding of sub-letting 
arrived at by the courts below, Accord- 
ing to the learned counsel, there is no 
evidence on the record to prove that the 
suit shop was sub-let to Pannalal Bharti 
or that Pannalal Bharti was ever seen 
sitting on the shop and carrying on tent 
business in the name and style of Bha- , 
ratpur Tent House. It is further con- 
tended that from the defendants’ evidence, 
which has not at all been considered by 
the lower appellate court, it is proved 
that the tent business carried on in the 
suit shop belongs to the defendants them- 
selves. It is contended, that, in the cir- 
cumstances of the case, no inference of 
sub-letting arises in the present case. On 
the other hand, it is contended on behalf 
of the plaintiff-landlord that the infer- 
ence of sub-letting drawn by the courts 
below is wholly justified from the evi- 
dence on the record and this Court, sit- 
ting in second appeal, cannot interfere 
with the concurrent finding of the courts 
below. 


6. Admittedly, the Courts below 
have decreed the plaintiff's suit on the 
ground mentioned in Section 13 (1) (a) of 
the Rajasthan Premises (Control of Rent 
and Eviction) Act, 1950, Section 13 (1) (a) 
reads as under:— 


“13, Eviction of tenants— (1) Not- 
withstanding anything contained in any 
law or contract, no Court shall pass any 
decree, or make any order, in favour of 
a landlord, whether in execution of , a 
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decree or otherwise, evicting the tenant 
so long as he is ready and willing to pay 
rent therefor to the full extent allowable 
by this Act, unless it is satisfied— 


See ete ee ern eee cence sss ceseeencees 


(e) tnat the tenant has assigned, sub- 
Tet or otherwise parted with the posses- 
sion of, the whole or any part of the pre- 
mises without the permission of the land- 
lord; or 
It is well settled that initially the onus 
of proving that the tenant has assigned, 
sub-let cr otherwise parted with posses- 
sion of the lease-hold, lies on the land- 
lord, and not on the tenant. In the pre- 
sent case, there is no direct evidence to 
establish that the defendantg sub-let, as- 
signed or parted with possession of the 
suit premises in favour of Pannalal Bharti. 
Ii may be mentioned here that it is very 
difficult for the landlord to produce di- 
rect evidence, as according to the plain- 
tiff, sub-letting took place without the 
consent of the landlord. In such type of 
, jeases, a landlord is generally a stranger 
to agreements of sub-letting between his 
tenant and sub-lessee, The landiord, 
therefore, in order to prove sub-letting 
has no alternative but to rely on attend- 
ing circumstances, 


3 T7. The manner of proving a faci 
depends upon the Evidence Act, or, at any 
rate, on the principles embodied therein. 
Once the court is satisfied that there has 
been a transfer of possession, the onus 
‘would, in my opinion, shift on to the te- 
nant to prove the facts explaining the 
manner in. which such possession was 
transferred, The reason is obvious, It 
is within the special] knowledge of the 
tenant to show in what manner the 
other person came into the possession of 
the demised property. The learned counsel 
for the appellants cited before me the de- 
cisions in Hazari Lal and Ram Babu v. 
Shri Gian Ram, 1972 Ren CR 74 and 
+ Viswa Nath v, Chaman Lal, 1975 Ren CJ 
514 = (AIR 1975 Delhi 117) to show that 
the mere user by other person is not 
parting with passession so long as the 
tenant retains the legal possession him- 
self, I have no quarrel with the above 
proposition laid down in the above au- 
thorities. What I would like to emphasise 
is that where there is any fact specially 
within the knowledge of any person, bur- 


den of proving that fact is upon him (See 


Section 106 of the Evidence Act). On the 
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basis of the above principle, once it is 
proved that there has been transfer of 
possession of the lease-hold property 
without the permission of the landlord, 
the only persons who can account for it 
are the lessee and his transferee, On the 
proof of transfer of possession of the 
lease-hold property, the onus shifts upon 
the tenant to make out that transfer of 
possession cannot be attributed t sub- 
letting or assigning, as the tenant, even 
after transfer of possession, re- 
tained the right to claim the possassion. 
In such a case, it is for the tenant to 
prove, under what arrangement, he 
transferred the possession to another per- 
son, Jn the present case, the version of 
the defendants is that there has been no 
transfer of possession at all, On the con- 
trary, they asserted that they themselves 
carried on tent business in the suit- shop. 
The courts below have disbelieved that 
version and, in my opinion, rightly. It is 
not in dispute that the defendan-s ini- 
tially commenced stationery business in 
the suit shop under the name and style 
of Raj Book Depot. One of the defen- 
dants, namely, Phool Chand, appeared in 
the witness-box as D, W, 1 on April 20, 
1973. His statement shows that the de- 
fendants switched over from stationery 
business to tent business about 4 years 
ago, i.e., sometime in the year 1969, The 
above statement is wholly incorrect for 
in the written statement dated May 16, 
1970, that is before the amendment of the 
plaint, the defendants admitted that they 


. were carrying on business in the suit-shop 


in the name of Raj Book Depot, It is 
highly improbable that the defendants 
continued tent-business under the name 
of Raj Book Depot. Be that as it may, 
it is admitted by both the parties that 
from February 1971, tent business has 
been going on in the suit shop, The 
question arises whether this tent business 

is being carried on by the defendants as ` 
pleaded by them or it is being carried on’ 
by Pannalal Bharti in the name of Bha- 
ratpur Tent House, as alleged by the 
plaintiff, In this connection, the defen- 
dants examined two witnesses D. W, 2 
Om Prakash and D, W. 3 Purshottam, be- 
sides D. W. 1 Phool Chand, All of them 
have stated that the defendants carry on 
tent business at the suit shop, They have 
also stated that they did not see Fanna- 
lal Bharti carrying on the business at the 
suit shop, Both D. W. 2 and D, W, 3 de- 
nied the presence of sign board at the 


shop in the name of Bharatpur. Tent 
House, It is, however, significant to note 


~ 
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that Phool Chand D. W., 1 did not have 
the courage to deny this fact categori- 
cally. His statement, in this connection, 
is halting and evasive, The relevant por- 
tion of hig statement runs as under.— 


(e a gar az ate A adt war g 
WF wagt se gisa Fae à a ge ag 
Beta g 1 gaa A Ue Sagar g | Hel = aa 
24-A eat TT asyr dar faam Ta È 
ag au Aar efeudad ag Aa Ê WA 
HT Wet gna R farsh A ai AT F ats 
MWe ze giga war fea gar 1 A frat 
Hare È aa waar gar Fa gam aa 
ABT AT | TASS AVA Bl BIA HET AT 
a gag Wer are arara adi Zi ais Ted A 
gia fear dr 1” ) 


I have carefully gone through the state- 
ments of D. W. 2 and D., W, 3, and :n my 
opinion, none of them is trustworthy, It 
is true that one of them carries on busi- 
ness in the shop situated just by th2 side 
of the suit shop, but simply on that ac- 
count, his evidence cannot be accepted 
which is otherwise unreliable, Cn the 
other hand, the plaintiff has examined 
photographer P. W. 4 Vishnu Datt Skarma, 
who took photographs of the suit shop 
on April 24, 1971. These photographs are 
Ex, 2 and Ex. 3 on the record, P, W. 4 
has deposed that he took photographs 
Ex. 2 and Ex. 3 on April 24, 1971, and 
found a sign-board on the suit shcp in 
the name of Bharat Tent House. The 
sign-board is clearly visible on the suit 
shop in the photographs Ex. 2 and Ex, 3. 
The contents of the sign-board read as 
under ,— 


aage fe BHT 
agi aa dee, aaa, Ta, WHIT, S S- 
ar afa amta feud qe fast at para 
gta l : 
SY. Tatars area” 


The plaintiff Girraj Prasad has 
peared in the witness-box, but h:s son 
Amar Nath, who is also “mukntiyar 
khas” of his father, has been examined. 
He is firm on two points, Firstly, tat he 
has seen the sign-board of Pannalal 
Bharti, Proprietor, Bharatpur Tent 
House on the suit shop, and secondly, that 
he did not see the defendants carrying 
on the business of tents at the shop, 
D. W. 1 Phool Chand, no doubt stated 


-that the tent business carried on at the 


not ap- 
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suit shop belongs to the defendants, but 
his above statement is not at all con- 


‘vincing. On cross-examination, he stated 


that the tents, Shamiyanas and carpets 
were purchased by him from Agra with 
the assistance of one_of his relatives, On 
being further questioned, he could not 
point out the name'of the shop and even’ 
the name of the market from where the 
said articles were purchased. If the tent 
business ‘had been run by the defendants, 
they would have been in a position to 
produce much more convincing evidence 
to show that the tent business was own- 
ed by them, In absence of such evidence, 
no reliance can be placed on the testi- 
mony of the defendant Phool Chand, I 
am therefore, not inclined to accept the, 
version put forward by the defendants 
ihat the tent business carried on in the 
suit-shop, is owned by them, On careful 
consideration of the. evidence on the re- 
cord, the following facts ` stand satisfac- 
torily proved,— 


(1) That the defendants carried on 
stationary business in the suit shop in the 
name of Raj Book Depot; 

(2) That stationary business was dis- 
continued and in its place, tent business 
commenced in the suit shop with the sign- 
board of Bharatpur Tent House, Proprie- 
tor, Pannalal Bharti; 


(3) That the tent business carried on 
in the suit shop does not belong to the 
defendants, and further that none of the. 
defendants was seen sitting or carrying 
on tent business in the suit shop. . 
From the above facts, it can safely be 
inferred that the defendants are not in 
occupation of the suit shop and there has 
been a transfer of possession. It is true 
that there is no specific evidence in sup- 
port of the plea set up by the plaintiff 
that the suit shop was sub-let to Panna- 
lal Bharti, but his name on the sign- 
board as proprietor of Bharatpur Tent 
House is not without significance. At 
any rate, since the plaintiff has succeeded} 
in proving transfer of possession, the onus 
shifted on to the defendant-tenants to 
prove the manner in which the transfer 
of possession took place, The defendants 
have utterly failed to discharge that bur- 
den. In the circumstances, the courts 
below were justified in drawing an infer- 
ence of sub-letting and decreeing the suit 
for eviction under Section 13 (1) (e) of 
the Rajasthan Premises (Control of Rent 
and Eviction) Act, 1950, 





8. There is no force in this appeal 
and it is dismissed. Having regard to 
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the circumstances of the case, the par- 
ties are left to bear their own costs in 
this appeal. 

9. The learned counsel for the €p- 
pellants prays for leave to appeal to a 


` Division Eench, which is refused. 


Appeal dismissed. 
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Jaswant Singh, Petitioner v, The 
State of Rajasthan and others, Respcn- 
dents. 


' Civil Writ Petn, No, 1097 of 1976, D/- 
3-8-1976, 
` (A) Motor Vehicles Act (1939), 
Ss. 74, 51, 60 — Rajasthan Motor Vehi- 
cles Rules (1951), Rule 230 — Ban by 
State Transport Authorities under Sec- 
tion 74 on plying of tempos on portion of 
road for fast moving traffic in Jaipur 
City — Ban for convenience of public — 
Writ proceeding challenging ban — In- 
terference by High Court whether justi- 
fied — .(Constitution of India, Art. 226) 


Where the State R, T. A. imposed a 
ban under Rule 230 of the Rajasthan 
Motor Vehicles Rules 1951, on plying 
tempos on a portion of the road in the 
Jaipur City, which road was for fast 
moving treffic and it was clear that be- 
cause of the danger to life from rashly 
and fast “moving tempos and the heavy 
traffic on the road it was necessary and 
in the interest of the public that tempos 
be prohibited from plying on the rozd, 


and the ban was challenged under Arii- ` 


cle 226 of the Constitution by the pezi- 
tioner who held a contract carriage per- 
mit for the municipal limits of Jaipur 
City in which the banned portion of. the 
road fell, 


Held that the R. T. A. was authoris- 


- ed by the State Government on being sa- 


tisfied of the conditions mentioned in Sec- 
tion 74 to pass such an order. As the 
order was nof shown to have been passed 
mala fide or on extranéous considerations, 


. the order was immune from scrutiny by 


the High Court under Article 226 of the 
Constitution. The High Court by the 
very nature of things can obviously not 


have as full a -data or facts before it as. 


the S, T. Authority, so as to come to a 
conclusion whether it would be in the 
interest of public safety or convenienze 
that the tempos should or should not be 
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prohibited from operating in the portion 
of the particular road, In reality, unless 
it is shown that the authorities have acted 
in manifest disregard of the requirement 
of the statute or on collateral grounds, 
it, would be a sound exercise of discretion 
of the High Court under its extraordinary 
jurisdiction under Article 226 of the Con- 
stitution, to refuse to entertain a chal- 
lenge to an order passed in the exercise 
of its discretion by these authorities, 
(Para 7) 
The impugned action was not being 
taken against the petitioner on the 
grounds mentioned in Section 51 or Sec- 
tio 60. There is an obviously under- 
standable difference in action taken for 
variation in the, conditions of a parmit 
under Section 51 of the. Act or of a can- - 
cellation of permit under Section 60 of 
the Act, and the effect of the impugned 
action under Section 74 of the Act. 


(Para 5) 
Cases Referred: Chronological Paras 
AIR 1972 All 146 5 


AIR 1971 SC 1537 = 1970 UJ (SC) 829 7. 
AIR 1959 All 744 = 1959 Cri LJ 1374 5 
AIR 1958 SC 253 = 1958 SCR 107 5 

B. L. Purohit, for Petitioner; R. N. 
Munshi, for Respondent; H, N. Galla, 
Dy. Govt. Advocate, for the State.. . 


ORDER:— This -is a petition under 


' Article 226 of the Constitution challeng- 


ing -the imposition of a ban issued under ` 
Rule 230 of the Rajasthan Motor Vehicles 
Rules, 1951 (to be called the rules’: on 
plying the tempos between Sanganeri 
Gate to Khasa Kothi, via Mirza Ismail 
Road, Jaipur City, by the. Regional Trans- 
‘port Authority respondent No. 3, The 
same has to be effective from 1-7-1976, 
. 2. The petitioner holds a contract 
carriage permit issued by the Regional 
Transport Authority, Jaipur Region which 
is valid upto 31-3-1979. In this permit 
the route area mentioned is the Munici- 
pal limits of Jaipur City. It may be noted 
that the banned portion viz, Sanganeri 
Gate to Khasa Kothi falls within the 
municipal limits of Jaipur. As the peti- 
tioner is aggrieved against the said decision 
by the Regional Transport. Authority he 
has moved this court in the present writ 
petition. : 
3. ‘Section 74 of the Act emvowers 
the State Government or any authority 
authorised in this behalf by the State 
Government if satisfied that it is neces- 
-sary in the interest of public safety or 
convenience to prohibit or restrict as 
may be specified in the notification the 
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driving of motor vehicles or any specified 
class of Motor Vehicles or the use of 
trailers either generally in a specified area 
or on a specified area or on a specified 
road, The State Government by virtue 
of Section 91 of the Act has framed Rule 
230 which provides that a Regional T-ans- 
port Authority shall have the power sub- 
ject to the contro] of State Transport Au- 
thority to prohibit or restrict the use of 
-Motor Vehicles generally of.a particular 
class in a specified area or in respect of 
any road, provided that no such limils or 
restrictions shall be imposed without the 
concurrence of State Transport Authority. 


4. The respondents seek to’ justify 
their action by invoking: Section "4 to 
their aid, It appears that sometime in 
May, 1976 the Secretary, Regional T-ans- 
port Authority put up a note to the 
Member, Regional Transport Authorizy in 
which he stated that it had been observ- 
ed that tempos plying in Jaipur City in- 
stead of proving a facility for the passen- 
gers between Jaipur Railway Statior. to 
Sanganeri Gate have instead proved harm- 
ful that traffic has increased very much 
on M, I. Road, Station Road and tha: the 
plying of tempos is very inconvenient 


for fast moving traffic and that it has be-. 


come essential and is in the interest of 
public that the plying of tempos be stop- 
ped on this road. He also noted that it 
had been seen that in spite of heving 
been proceeded against for violation of 
the Rules, habituated ag they are. the 
tempos are over-loaded which makes for 
the possibility of accidents and thai the 
persons travelling in these over-Icaded 
tempos suffer great inconvenience, and 
that because of Government Offices bet- 
ween Jaipur Railway Station. to Senga- 
neri Gate it was theréfore, necessary and 
was in the interest of public conven*ence 
and of need of traffic that the tempos in 
Jaipur City be stopped from operating 
between Khasa Kothi to Sanganeri Gate. 
The Member Tribunal on this noted that 
this was a correct suggestion and that 
the concurrence may be obtained. There- 
upon the matter was referred to the State 
Transport Authority which gave its con- 
currence .and thereafter thé impugned 
notification was issued, and publishec in 
the Rajasthan Gazette, D/- 15-6-1976. 


5. Section 51 of the Motor Vehi- 
cles Act 1939 (hereinafter to be called 
“the Act”) provides the procedure for 
grant of contract carriage permits. Sub- 
clause. (viii) of sub-section (2) of Section 
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ol permits the Regional Transport Au- 
thority, after giving notice of not less 
than one month to vary the condition of 
a permit. Section 60 (1) (a) (b) permits 
the Transport Authority which granted 
the permit to cancel the permit or sus- 
pend it for such period as it thinks fit on 
the breach of any of the conditions con- 
tained in the permit or if the holder of 
the permit uses or causes or allows a 
vehicle to be used in any manner not au- 
thorised by the permit; proviso however 
lays down that no permit shall be cancel- 
led unless an opportunity has been given 
to the holder of a permit to furnish his 
explanation, Sub-section (1-A) of Sec- 
tion 60 permits the authority which 
granted the permit after giving the holder 
an opportunity to furnish an explanation 
to reduce either permanently. or for such 
period as it thinks fit the number of 
vehicles or the route or area covered by 
the permit on any of:the grounds men- 
tioned in sub-sec, (1) of Section 60, The 
significance of reference to these sections 
by Mr, Purohit, the learned counsel for 
the petitioner is that if the authorities 
felt that the tempos are over-loading or 
are using it as a stage carriage which 
amounts to a breach cf conditions of the 
permit it was open to them to issue notice 
to the petitioners and proceed against him 
either under Section 51 or Section 60 by 
varying the conditions of permit or by 
cancelling it for the breach of the permit. 
Mr. Purohit contended that if proceed- 
ings under Section 74 of the Act were to 
be allowed to be taken on the same 
grounds on which proceedings can be 
taken under Section 51 and Section 60 
this will mean that the latter sections 
will become superfluous and this will be 
against the settled principle of interpre- 
tation as laid down in AIR 1958 SC 253, 
ATR 1959 All 744 and AIR 1972 All 146 
that the rule of harmonious construction 
requires that no such provision or a sec- 
tion in statute should be considered as 
surplus or to have become nugatory by 
reference to some other sections. So 
stated the proposition is unexceptionable. 
But the impugned action is not being 
taken against the petitioner on the grounds 
mentioned in Section 51 or Section 60. 
This is because the permit of the peti- 
tioner continues to be valid for the Muni- 
cipal limits of Jaipur City and all that 
has happened is that so long as the im- 
pugned order remains in force, the ply- 
ing of the tempos between Sanganeri 
Gate to Khasa Kothi has been prohibited. 


That there is an obviously understandable 


a 


44 Raj. [Prs, 5-7] 


difference in action taken for variation in 
the conditions of a permit under Sec- 


tion 51 of the Act or of a cancellation of ` 


permit under Section 60 of the Act, and 
the effect of the impugned action under 
Section. 74 of the Act becomes imme- 
diately clear by assuming that if at any 
time the Government was of the cpinion 
that it was not necessary to continue the 
impugned ban the immediate result will 
be that the petitioner whose permit con- 
tinues to be valid for the municipai limits 
of Jaipur City will be entitled to operate. 
This clearly shows that there has been 
no variation of the conditions of permit 


‘lor the cancellation of the same and there- 


i 
l 


fore invoking of Section 51 or Section 60 
is inapposite, 

6. It must be appreciated that 
Sections 51 and 60 fall in Chapter IV 
dealing with control of Motor Vehicle 
whereas Chapter VI of the Act (where 
Section 74 is to be found) deals with an 
entirely different aspect of contro] of 
traffic. Thug those two Chapters deal 
with different eventualities and it is im- 
permissible to seek to mix the action 
taken under Chapter VI by seeking to 
judge it by referring to Chapter IV of the 
Act. f 


7. The next contention of Mr. 
Purohit is that the reasons mentioned in 
the impugned order of over-loading and 
of the tempos being used as stage car- 
riage are outside-the ambit of Section 74 
and as the action is taken on subjective 
satisfaction of the authorities this amounts 
to taking into account irrelevant conside- 
ration and the impugned. order therefore, 
suffers from an infirmity and invokes the 
principle laid down in AIR 1971 SC 1537 
to his aid. JI cannot agree. It is no doubt 
true that in the note prepared by the 
Secretary, R. T, A. a reference is found 
to the mention of the fact of cases of 
overloading and of the tempos being used 
as stage carriage, but a broad and liberal 
reading of the note will clearly show that 
stress has been on the fact that it was in 
the interest of the convenience of public 
that this portion of the road be prohibit- 
ed for plying by tempos because it was a 
road for fast moving traffic and also the 
convenience of the public require that 
tempos be so prohibited. Section 74 per- 
mits the authority to pass the order if it 
is satisfied that it is necessary in the inte- 
rest of public safety or convenience that 
an order be passed. In the reply filed by 
the respondents it is stated that because 
of many offices of the Government locat- 
ed nearabout Mirza Ismail Road from 
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“it was in these 
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Sanganeri Gate to Khasa Kothi there is 
very heavy traffic on this Road and the 
tempos which are running on this road 
have been cften found to be running at 
a very fast speed endangering human 
life. The tempos are. also stated to have 
been found to be over-loaded and at many 
occasions persons have been found tra- 
velling on foot board and that they do 
not stop at the stops but would stop their 
vehicle at any point or place on the road 
from where they can pick up passengers. 
It was further found that in spite. of legal 
ction being taken against the permit 
holders of these tempos they did not care 
to observe the various provisions of the 
rules and continued to over-load their 
vehicles endangering human life and that 
circumstances that the 
Secretary, R. T, A., proposed to impose 
ban on plying of tempos from Sanganeri 
Gate to Khasa Kothi which proposa? was 
ultimately accepted by the ` Member, 
R. T. A. and wag also approved by the 
State Transport Authority. Mr, Purohit 
referred me to his rejoinder in. which it 


` has been stated that in the list which was 


attached with the note of the Secretary, 
R. T. A., recommending the ban did not 
give the correct facts, It is stressed that 
even accepting the list as it is it- shows 
cases of three tempos namely of Serial, 
Nos, 22, 23, 40 for having been challenged 
for having violated the conditions of the 
permit or for over-loading, Mr, Purohit 
contended that there is no tempo bearing 
the number at Serial No. 40 and that the 
tempo at serial No, 22 has not been ply- 
ing for one year and that regarding an- 
other tempo mentioned at item No, 23 
there had been no challan against it since 
1972, Mr, Purohit’s purpose in referring . 
me to this factual data was to persuade 
me to hold that there were no facts ex- 
isting on the basis of which a ban could 
have been imposed by respondent.. One 
difficulty in examining this aspect is that 
this matter was not urged in the petition 
(the reason for that Mr. Purohit urges is 
that the list was not available when the 


‘petition was filed and therefore, he men- 


tioned it in the rejonder) so that the res- 


-pondents could have given a proper reply. 


But even if one was to accept all’ these 
all that it may mean is that some of the 
data’ given in the list does not exactly 
tally. But what was essentially to be 
seen is as to what were the basic reasons 
for which -the action was ‘taken by 
R. T. A. Reference to the impugned . 
order shows that the méntion of challans 
of the various tempos was a background 
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material and not the reason for imposing 
the ban. The real, reason mentioned in 
the impugned order was the fact of fast 
moving traffic, the congestion on the road 
and the coming up of the various Govern- 
ment buildings and the: non-advisatility 
of permitting for tempos plying on this 
route, 
the respondents ag is clear from the note 
that because of the danger to life om 
rashly moving tempos and the heavy tra- 
fc on the road it was necessary anc in- 
the interest of convenience of the ptblic 
that tempos be prohibited from plying 
between Sanganerj Gate to Khasa Kothi 
on Mirza Ismail Road, The statute has 


given the authority authorised by the ` 


State Government on being satisfied of 
the conditions mentioned in Section 74 to 
pass such an order, Unless therefore, it 
can be shown that the order has been 
passed mala fide or on extraneous consi- 
derations or on the basis of material on 
which no reasonable person could have 
passed such an order the said order is 
immune from scrutiny by this Court, This 
court by the very nature of things can 
obviously not have as full a data or <acts’ 
before it as the authority so as to come 
to a conclusion whether it would be in 
the interest of public safety or conveni- 
ence that the tempos should or should not 
be prohibited from operating in the por- 
tion between Sanganeri Gate to Khasa 
Kothi. This court is not sitting as a court 
of appeal over the decision taken under 
Sec, 74 of the Act, No facts of malice are 
alleged in the petition nor any detail given 
of any extraneous consideration weighing 
with the authorities in having taken the 
impugned action. In the absence of such 
an allegation not to speak of any find- 
ings, it ig not possible for this Court to 
interfere with an order which evidently 
has been passed in its discretion by the 
respondents, It must be remembered that 
the State Government hag delegated its 
powers to respondents 2 and 3, who are 
specialists of dealing with the maters 
arising out of various facets of control of 
Motor Vehicle and Traffic. The informa- 
tion possessed by these bodies of the 
circumstances requiring the prohibition of 
plying of vehicles on certain road cannot 
be lightly brushed aside. In reality, un- 
less it is shown that the authorities Lave 
acted in manifest disregard of . the re- 
quirement of the statute or on collateral 
grounds, it would be a sound exercise of 
discretion of this court under its extra- 
ordinary jurisdiction under Article 225 of 


the Constitution, to refuse to entertain a 
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challenge to an order passed in the exer- 
cise of its discretion by these authorities. 

Of course if this court was satisfied that: 
the action taken by these authorities 
though apparently stated to be in the in- 
terest of public safety or convenience is 
for a collateral object or that their satis- 
faction is illusory or to serve an end not 
authorised by the statute, this court will 
not countenance and let stand such an 
order and will not hesitate, in fact it will 
be its duty to do so, to quash such an 

order, This court’s self-restraining limita- 

tion can only be invoked to let stand 

bona fide administrative orders, and not 
orders passed in violation and against the 

provisions of the very statute which em- 

powers the respondents to act. The core! 
of rule of law which is the foundation of 
our democratic society cannot permit any 

member of the executive, however highly 

placed, to ignore the specific limitations 

on its power provided under the statute. 

Rule of law is the foe of absolutism and 

this court is under a constitutional obli- 

gation to uphold the mandate of law. 

However, as found by me the action of 

the respondents is within the four cor- 

ners of the statute and there is therefore, 

no scope for interfering with its discre- 

tion. 

8. Mr, Purohit had also sought to 
urge that respondents Nos, 2 and 3 have 
not applied their mind, befor2 passing 
the impugned order. I can’t agree, The 
note by Secretary Regional Transport 
Authority, had given details and stated - 
that it was necessary. in the interest of 
public convenience to prohibit plying of 
tempos on the said road. This proposal 
was stated to be proper in so many words 
and assented to by member Regional 
Transport Authority and State Transport 
Authority, respondent No; 3. This clear- 
ly shows that the reasons mentioned by 
Secretary Regional Transport Authority 
were adopted by them when giving their 
approval and concurrence. This plea 
therefore, fails. 

9. Another. argument which Mr. 
Purohit urged was that Section 74 only 
permitted the State Government or an 
Authority authorised in this behalf to 
take action, In the present case`the ac- 
tion has been taken by the Regional 
Transport Authority and approved by the 
State Transport Authority and the argu- 
ment was that there is no authorisation 
placed on record in favour of State 
Transport Authority. This plea was not 


‘taken in the petition and evidently there 


was no reply by the respondents, That 
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apart Rule 230 which has been framed 
under Section 91 of the Act specifices that 
‘a Regional Transport Authority shall have 
the power subject to the control of the 
State Transport Authority to pass such 
an order, The provisions of Section 74 
are clearly’ complied with when the rule 
making authority has by Rule 230 em- 
powered‘ the Regional Transport Autho- 
rity subject tothe contro] of Siate Trans- 
port Authority to pass: such an order, It 
is not necessary to give an authority by 
a separate authorisation when the rule 


itself has provided for such an authorisa-: 


tion. This plea also therefore, fails. An- 
other argument by Mr, Purohit was that 
rules of ratural justice required that the 
petitioner should have been heard before 
passing an order by respondents Nos, 2 
and 3. I do not agree that in an order 
under Section 74 of the Act, the rule of 
natural justice of giving a hearing to the 
party affected before passing an order 
can be invoked. The reason is that an 
order under Section 74 is passed in the 
exercise of its discretion by the autho- 
rity, on being satisfied that the eventua- 
lities mentioned in that section are sa- 
tisfied, The only limitation is the res- 
traint in the statute requiring the exis- 
tence of the conditions precedent before 
an order can be. passed, An order under 
Section 74 does not affect anybody’s civil 
rights. It is not seeking io punish the 
petitioner.or any other permit holder of 
the tempos. It has nothing to do with 
the individual behaviour good or bad of 
any permit holder, The action ig not 
aimed at any particular _ permit holder. 
Action under Section 74 is taken on the 
authority being satisfied that it is‘ neces- 
sary in the interest of public safety or 
convenience to prohibit the driving of any 
Motor Vehicle in a specified area or 4 
specified road. In such a case the ques- 
tion of giving of hearing to any person 
does not arise because the satisfaction 
has to be of the authority itself. More- 
over it is impossible in situations which 
would ncrmally be arising under Section 
74 of the Act to give a hearing to any- 
one. To take an illustration, if the au- 
thority is satisfied that in the interest of 
public safety’ or convenience certain por- 
tion of heavily congested road should be 
closed to certain 
mediately is it seriously suggested that 
unless a hearing is given to thousands of 
vehicle owners no order can be passed ? 
The very anomaly of the illustration 
shows the unsoundness of the argument 


requiring a hearing under Section 74 of 
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specified vehicles im-. 


the Act. Also giving a hearing seems 
fruitless because there is no charge ` or 
blame which any party is to explain to 
the authority, Section 74 is not a penal- 
ty provision and the question of hearing 
anyone under this section is not centem- 
plated, Action under Section 74 of the 
Act is to be taken subjectively and is in 
the discretion of the authority constitut- 


. ed under the Act, and the effort of Mr. 


Purohit to bring in the question of hear~ 
ing and natural justice are totally mis« 
conceived arid inappropriate, 

10. ^ As a result of the above I find 
no merit in the writ petition ard the 


- same js dismissed, There will be no order 


as to costs, ` 
Petition dismissed, 
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. K, D. SHARMA, D. P. GUPTA 
AND M. L. SHRIMAL, JJ. ~ 


Banshichar and others, Appellants v, 


State, Respondent. 
Special Appeals Nos, 8, 14, 18, 20 to 


29, 31 to 37, 39, 40, 46, 47, 52, 351 and 


364 of 1976, D/- 21-10-1976,*: 


(A) Rajasthan Imposition of Ceiling 
on Agricultural Holdings Act (11 of 1973), 
Sections 40 and 15 — Repeal of Chapter 
HI-B of Rajasthan Tenancy Act 1955 — 
Proceedings for determination of ceiling 
and surplus. area of landholder com- 
menced under Chapter II-B prior to re- 
peal and pending when - new Act came 
into force -— Proceedings are governed 
by old law and must be determined there- 
under, (Rajasthan Tenancy Act (3 of 
1955), Section 30-E and Rajasthan Gene- 
ral Clauses Act (8 of 1955), Section 6). 


The proceedings commenced under 
Chapter III-B of the Rajasthan Tenancy 
Act 1955 for the determination of the 
ceiling and the surplus area of the jand- 
holder and pending when the Act of 1973 
came into force which repealed Chapter 
II-B from the Tenancy Act, are governed 
by the old law and must be determined 
thereunder, (Para 63) 

The rights and liabilities created 
under Section 30-E of the repealed ceil- 
ing law have not, in any manner, been 


AL R.. 


` 


*(Against judgment of learned Sirgle J., 


of this Court, D/- 22-12-1975.) 
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affected by the enactment of the new 
Law, Therefore, all the cases initiated 
under the old Law and pending before the 
competent authorities must be disposed 
of in the manner and under the provisions 
of the old Law. Further, only 166 old 
caseg are pending decisions and the rest 
of the cases, namely, 8494 cases were de- 
cided after 1-1-1973 in accordance with 
the provisions of the old Law and sur- 
plus land to the extent of 2,95,812 acres 
has been taken from the land-holders and 
distributed among the landless tenants 
including the Harijans and Schedaled 
Tribes people. If on a technical grcund 
a different view is taken in respect of the 
pending 166 cases then it will create an 
upheaval in the State anc the rights creat- 
ed in favour of the new allottees in the 
surplus lands, shall have to be disturbéd 
and thousands of the landless tenants will 
be affected if the technical argument is 
accepted. (Para 63) 


The opening words of Section 1g (2) 
aS’ amended in 1976, “without prejudice to 
any other remedy that may be available 
to it under the Rajasthan Tenancy Act, 
1955 (Act No, 3 of 1955)”, clearly show 
that the pending cases have to be gov=rn~ 
ed by the old Law. If transactions past 
and closed have to be reopened and de- 
cided afresh under the provisions: of the 
repealed law, and the ceiling area under 
Chapter IIJ of the Rajasthan Tenancy 
Act, 1955 has to be fixed under its re- 
pealed provisions, then it must follow as 
a necessary corollary, that the pending 
cases must be decided under the old Law. 

(Pare 48) 


The obligation not to retain land in 
excess of the ceiling area arises from the 
time prescribed under sub-section (2) of 
Section 30-E of the old Act and trom 
that date the rights of the State are per- 
fected and cannot therefore, be callec in- 
choate right, The land-holder also in- 
curs a liability to part with the land and 
to surrender it to the Tehsildar under the 
provisions of the law on the expiry of the 
period mentioned in sub-section (2) of 
Section 30-E, Such rights of the State 
which have accrued to it and the liability 
of the land-holder incurred under-the 
statute shall be governed by the provi- 
sions of clauses (c) and (e) of Section 6 
of the General Clauses Act. (Para 28) 


The contention that if the right creat- 
ed in favour of the State by the stetute 
under Section 30-E (1) (a) without a right 
which really vested in the State even 
then such a right cannot be taken away 
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by a subsequenf legislation and ọn the 
basis of such inchoate right the State 
could claim protection under Section 6 
(c) and (e) of the General Clauses Act, 
however, cannot be accepted. (Para 25) 
Cases Referred: Chronological Paras 
AIR 1975 J, & K. 33 = 1975 Kash LJ 210 

(FB) 50, 56 
AIR 1974 SC 396 ='(1974) 1 SCC 202 12 
AIR 1970 SC 385 = (1970) 1 SCR 678 13 


(1969) 1 All ER 100 = (1969) 1 WLR 8 13 


AIR 1968 SC 162 = (1967) 3 SCR 833 12 
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40, 42 

AIR 1966 SC 785 = (1966) 2 SCR 121 
50, 54 
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50, 53-A 
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AIR 1961 SC 838 = 1961 (2) Cri LJ 1 
50, 52 

(1961) 2 All ER 721 = 1961 AC 901 13, 29 
AIR 1960 SC 655 = (1960) 2 SCR 896 13 
AIR- 1960 SC 794 = (1960) 3 SCR 85 12 
AIR 1960 Punj 312 = 62 Pun LR 115 
(FB) i 25 
AIR 1957 SC 255 = 1957 SCR 77 23 
AIR 1957 SC 540 = 1957 SCR 488 24 
AIR 1957 SC 657 = 1957 SCR 837 50, 53 
AIR 1956 SC 77 = (1955) 2 SCR 1117 12 
AIR 1955 SC 84 = 1955 Cri LJ 254 12, 39, 
40, 42, 43 

AIR 1954 SC 470 = 1955 SCR 313 | 26 
AIR 1953 SC 145 = 1953 SCR 1057 13 
AIR 1953 SC 394 = 1953 Cri LJ 1480 52 
AIR 1951 SC 128 = 52 Cri LJ 860 13 


(1946) 1 All ER 532 . 26 
AIR 1943 FC 24 = ILR (1943) Kar FC 21 
- 22 


AIR 1936 All 3 = 1935 All LJ 1245 10, 11 
AIR 1933 Mad 885 = 66 Mad LJ 170 20 
AIR 1932 Cal 600 = 55 Cal LJ 205 19 
AIR 1925 Cal 34 = 28 Ca] WN 1074 26 
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H. M. Parekh, C, K. Garg, S. M. 
Mehta, Dalpat Raj, Y. K. Tewari and 
Sitaram Joshi, for Petitioners; M. B, L. 
Bhargava, for Intervenors; Dr. L, M. Sin- 
ghvi and Dr. S. K, Tewari, for the State. 


V. P, TYAGI, Actg. C. J: These 
27 special appeals arise out of the judg- 
ment of the learned single Judge D/- 
22-12-1975 whereby the learned Judge 
has held that the proceedings commenced 
under Chapter IJI-B of the Rajasthan 


“Tenancy Act, 1955 (hereinafter referred 
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. to as the. ‘old Law’) for the determina- ` 
tion of the ceiling and the surplus area 
. of the land-holder shall even after the 
. Rajasthan Jmposition of Ceiling on 
Agricultural Holdings Act, 1973 (Act No. 
11 of 1873) (hereinafter called the ‘new 
Law.) came into force, be governed by 
the old Law and the new Law shall have 
no effect on such proceedings, Having 
felt aggrieved by this finding the land- 
holders have preferred these appeals, 


. 2. > In order to resolve the contro- 
versies raised in these appeals it will be 
relevent to give a short history of various 
laws enacted by the legislature from 
time to time for the fixation of ceiling on 
agricultural holdings. For the first time, 
the law was made in the State of Rajas- 
than by enacting the Rajasthan Tenancy 
(Amendment) Act, 1960, (Act No, 4 of 
1960) which introduced ‘in the Rajasthan 
Tenancy Act, 1955, Chapter III-B. This 
amending Act got the assent of the Pre- 
sident on March 12, 1960, This chapter 
came into force on December 15, 1963, 
vide Notification No. F.6(12) Rev. B/60, 
dated 26th November, 1963, published by 
the Government in the Rajasthan Gazette, 
Extraordinary, Part IV (A) of December 
1, 1963, Thus the law relating. to ceil- 
ing on holdings was incorporated in the 
Rajasthan Tenancy Act, 1955. The Gov- 
ernment while exercising its power under 
Section 257 of the Rajasthan Tenancy 
Act framed rules known as the Rajasthan 
Tenancy (Fixation of Ceiling of Land) 
Government Rules, 1963, The Govern- 
ment by issuing a Notification No, F. 6 
(120) Rev. B/60 (ii) fixed 1-4-1965 as a 
notified date, This Amending Act of 1960 
was however challenged in this Court 
‘and the petitioners obtained interim 
orders directing the Government to stay 
the implementation of the ceiling law. 
Looking to the number of the petitions 
filed before this Court, the Government 
thought it proper not to implement the 
ceiling law till the clouds cast by the 
petitioners by preferring writ petitions 
and-obtaining the stay orders had melted 
away, The writ petitions were dismiss- 
‘ed by this Court and thereafter a new 
notified date wee fixed as 1-4-1966 vide 
Notification No. 6 (9) Rev, B/64 dated 
the February 11, F Toa, The law fixed 30 
standard acres of land as the ceiling area. 
Direczions were issued vide the said noti- 
ficaticn that declaration in accordance 
with Rule 9 of the then Ceiling Rules 
should be filed within six months from 
the notified date, These directions of the 
Government were, however, not carried 
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out by the large number ot the land-hol- 
ders and therefore, a fresh notification 
was issued on 7-6-1968 by the State Gov- 
ernment directing all the Collectors for 
acquiring land from the land-holders who 
had land in their possession in excess of 
90 standard acres. Meanwhile certain 
amendments were brought in ‘Chapter 
III-B of the Rajasthan Tenancy Act, The 
effect. of the amendments so brought by 
the legislature was that it maintained 


- the ceiling area to the extent of 30 stan- 


‘dard ‘acres but recognised certain trans- 
fers effected after 1958 which could not 
be recognised under the unamended law. 
The law was again amended in 1970 and 
Section 30 (j) was deleted with effect 
‘from 18-8-1970, The Parliament in order 


- to avoid litigation between the State and 
‘the land-holders 


placed the Rajasthan 
Tenancy Act, 1955 in the 9th Schedule of 
the Constitution but that Act of the Par- 
liament was challenged before the Sup- 
reme Court. That Act was, however. 
held tc be valid by the Supreme Court. 
It is averred by the State that under 
Chapter III-B of the Rajasthan Tenancy 
Act, 1955, 33,471 cases were decided in 
accordance with the provisions of that 
chapter upto 31-12-1972 prior to the com- 
mencemenz of the new Law i.e., the Ra- 
jasthan Imposition of Ceilings on Agri- 
cultural Holdings Act, 1973. After the 
new Law came into force as many as 
8494 cases were initiated under Chapter 
III-B of the Rajasthan Tenancy Act, and 
they were also decided during the pe- 
riod commencing from 1-1-1973 to 30-6- 
1976, An area measuring 2,95,812 acres 
was declared as a surplus area upto 
31-12-1972. The possession of the surplus 
land except the land covered by 166 
cases, acccrding to the affidavit of the 
officer-in-charge, was taken passession of 
by the State Government and distribut- 
ed amcng the landless tenants. 


3. On 1-1-1973 the Governor 
issued an Ordinance called the Rajasthan 
Imposition of Ceiling on Agricultural 
Holdings Ordinance, 1973 (Rajasthan 
Ordinance No. 1 of 1973). By this Ordi- 
nance the old Law relating to ceiling 
contained in Chapter III-B of the Rajas- 
than Tenancy Act, 1955 was repealed 
except so far as it related to the second 
proviso to sub-section (1) of Section 4 and 
in sub-section (2) of Section 15 of the 
Ordinance. This Ordinance prescribed 
entirely a new scale of ceiling area. It 
was published on January 1, 1973, in the 
Rajasthan Gazette, Extr aordinary, Part IV 
(Kha) dated January 1, 1973) 
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4- On February 23, 1973, 
was introduced in the Rajasthan Legis- 
_ lative Assembly to replace the said Ordi- 
nance, This bill was published in the 
Rajasthan Gazette Extraordinary on Feb- 
ruary 23, 1973. In this Ordinance cer- 
tain transfers made by. the land-holders 
even after the date mentioned under the 
old law, were recognised as valid trans- 
fers and given effect to for computing the 
ceiling area, It altogether changed the 
scheme for computing the ceiling area 
and instead of 30 standard acres prescrib- 
ed as a ceiling area under the old Law, 
it adopted a new scheme for determining 
the limits of the ceiling area., The. State 
legislature replaced the Ordinance by 
enacting the Rajasthan Imposition of 
Ceiling on Agricultural Holdings Act 
{Act No, 11 of 1973) and it was published 
in the Rajasthan Gazette Extraordinary 
on March 29,1973. This Act was given 
effect from 1-1-1973; The repealing Sec- 
tion 40 of this Act repealed the old Law 
as well'as the Ordinance, In sub-sec- 
tion (3) of Section 40 the Legislature 
made it-clear that notwithstanding the 
repeal of the said Ordinance under sub- 
section (2) anything done or any’ action 
taken or any rules made under the said 
Ordinance shall be deemed to have been 
done, taken or made under this Act and 
Section 27 of the Rajasthan General 
Clauses Act, 1955 (Rajasthan Act 8 of 
1955) shall apply to such repeal and re- 
‘enactment, By way of abundant precau- 
tion under the heading ‘declaration’ Sec- 
ticn 41 was introduced in the Act where- 
by it was declared by the legislature 
that the Rajasthan Imposition of Ceiling 
on Agricultural Holdings Act, 1973, is for 
giving effect to the policy of the State 
towards securing the -principles specified 
in clauses (b) and (c) of Article 39 of the 
Constitution of India. 


5. The cases of the ene for 
the fixation of ceiling and declaring the 
surplus: land were however pending be- 
fore the S. D. O. concerned when: 
new Law came into force. In some of the 
cases after the new Law was promulgat- 
.ed various -officers issued notices to the 
appellants under the provisions of the new 
. Law and the Rules made thereunder, but 
‘later on these notices were -withdrawn 
‘and. the authorities . proceeded to deter- 
mine the ceiling 
under the old Law presumably under the 
directioris issued by the Board of Reve~ 
‘nue that old céiling cases initiated. under 
the old Law shall be determined in., ac- 


‘cordance . with the provisions. of. ‘Chapter 
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III-B of the Rajasthan Tenancy: Act, 1955 


even though that chapter stood repealed’ ` 


by virtue of Section 40 of the new Act. 
The appellants having felt aggrieved by 
the action by the S. D. Os, who for thé 
purpose of the new. Law were appointed 
as authorised officers, - preferred writ 
petitions Jin this Court challenging the 
actions of the S, D, Os. inter alia on the 
ground that the S, D, Os, had no jurisdic- 
tion to proceed with the .cases of the 
petitioners under the provisions of the 
old Law and prayed that notices issued 
by the S.- D. Os, being without jurisdic- 
tion be quashed and the respondents be 
ordered not to proceed against the peti- 
tioners for the determination of their 
ceiling area under the provisions of Chap- 
ter III-B of the Rajasthan Tenancy Act, 
1955. The prayer relating to the decla- - 
ration of Chapter IJI-B as ultra vires the 
provisions of Articles 14, 19 and 31 of 
the Constitution had, however, not. been 
pressed before us because of ‘the emer- 
gency as Articles 14 and 19 stand sus- 
pended. It is in this background that 
these appeals have come up before us for 
disposal, These appeals were heard by a 
Division Bench but looking to the import- 
ance of the questions raised herein’ they 
were referred for disposal to this special 
Bench of five Judges. 


6. Mr. Hastimal with his usual 
ability and clarity argued the appeal | on 
behalf of the appellant in Civil- Special 
Appeal No. 8 of 1976 with great force 
and the counsel appearing on behalf of 
the appellants adopted the argument of 
Mr, Hasti Mal except in the case of Mr. 
C. K. Garg who addressed the Court on = 
a very limited question which shall be 
dealt with when we take up that ques- 
tion ‘for consideration. Mr, M. B. L. 
Bhargava wanted to intervene and he 
was permitted to address the Court, He 
supported the claims of the ‘appellants... 
Learned Advocate-General assisted by 
Dr, S. K. Tewari, has very ably support- 
ed the stand taken by the State. It will 
be convenient to mention the questions 
broadly raised by learned counsel for the 
Parties for our decision and they ‘are as 
follows: — 


(D Mr. _Hastimal ‘has at the very 
outset, urged that in view of Šection 40 
of thë new, Law Chapter .IJI-B. stands 
totally. repealed with effect from 1-1-1973 
and therefore with the coming. into force 
of 1973 Act the provisions of Chapter 


UI-B ‘stand completely obliterated . from 
the statute. book -and therefore, the pro- 
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visions of the old Law cannot be made 
available for determining the ceiling of 
the surplus area of the appellants, In 
reply, it is contended by learned Advo- 
cate-General that the rights and the lia- 


bilities. accrued and incurred under Sec- . 


tion 30-E of the old Law are saved by 
the operation of Section 6 of the Rajas- 
than General Clauses Act and, therefore, 
to. that extent rights and liabilities ac- 
erued or-arisen under the:old Law are 
to be -preserved and, the provisions of 
Chapter II-B of the Rajasthan Tenancy 
Act will govern the cases of the apog 
lants. 


(2) Mr. Hastimal next argued . ihat 
the intention of the legislature is clear- 
ly manifested by Sections 3, 9, 15 (2) and 
_ 19 of the new Law to show that no other 
law except the one contained in the new 
Act shall govern the proceedings- relating 
to the computation of ceiling. area of the 
land-holders in Rajasthan and, therefore, 
in view of the provisions contained in 
the aforesaid sections the application of 
the old Act to the cases initiated before 
the new Act came into force, is totally 
ruled out, The. learned Advocate-General 
on the other hand urged that the correct 
reading çf Sections 3, 6, 9, 15 (2) and 19 
of the new Act will reveal that the legis- 
lature never intended to apply the new 
Law to the old cases where the rights and 


liabilities have accrued or incurred under. 


Sections 30-E (1) and (2) of the old Act. 

T. We ‘prcpose to deal with these 
arguments one by one, 

8. It will be relevant to reproduce 
Section 40 of the new Act around which 
the entire argument ‘of the appellants re- 
volves viz., that Chapter III-B of the Ra- 
Janthan Tenancy Act having ‘been repeal- 
ed by the new Act; shall stand complete- 
ly obliterated: from the statute book and 
it shall be taken as if it had never exist- 
ed in the Rajasthan Tenancy: Act, Bec- 
tion 40 reads as under:— 

- "40. Repeal and savings — (1) Except 
as provided in second proviso to sub- 
section’ (1)-‘of Section 4 and in sub-sec- 
tion (2) of Section 15 - of this Act, the 
provisions of clause (6-A) of Section ` 5 
and Chapter JII-B of the Rajasthan Tena- 
ney Act, -1955 (Rajasthan, Act 3 of 1955) 
are hereby repealed except in the Rajas- 
than Canal Project area .wherein ‘such 
‘provisions shall- stand repealed on > the 
date on which-this Act comes oe force 
in: that area. . : re 


(2) The Rajisthan Iniposition of Céil- 
tng on Agricultural Holdings Ordinance, 
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1973 (Rajasthan Ordinance 1 of 1973) is 
hereby repealed. 

(3) Notwithstanding the reai of- 
the said Ordinance under sub-section (2), 
anything done or any action taken or any 
rules made under the said Ordinance 
shal] be deemed to- have been done, taken 
or made under this Act and Section 27 of 


_ the Rajasthan Genera] Clauses Act; 1935 


(Rajasthan Act 8 of 1955) shall apply to 
such ° repeal and re-enactment.” - 


9% A cursory look on the provi- 
sions of this repealing section shows that 
except ‘as provided. in second proviso to 
sub-section (1) of Section 4 and sub-sec- 
tion (2) of Section 15 all the provisions of 
Chapter II-B of the Tenancy Act, 1955, 
which governed the determination of the 
ceiling area under, the old Law; stand 
repealed, 


10. Upto the year 1936 the gene- 


‘ral trend of the courts in India was that 


Section 6 of the General Clauses Act 
would apply only to: those cases where a 
previous law has been simply. repealed 
but there was no fresh legislation to take’ 
its place: In- the wards of: Sulaiman, 
C. J., in (Firm Danmal Parshotam Dass 
V. (Firm) Babu Ram. Chhote Lal, AIR 193% 
Al 3)— . 
' “Where an ‘old law has poeacpieeely 
repealed then the repéal would not: affect 
any previous right acquired nor would it 
even affect a suit instituted subsequently 
in respect. of a right previously sc ac» 
quired, But where there is a new Law 
which not only repeals the cld Law, but 
is substituted in place of: the old’ Act, 
Section -6 (e) of the Act is not applic- 


able. g 

11. Placing reliance on these | ‘ob- 
servations in the Allahabad case (AIR . 
1936 Al! 3) Mr. Hastima] ` strenuously 


urged before us that in the present case 
the old Law was not only repealed by 
‘the new Act but it has: been replaced by 
a fresh ‘enactment and, therefore, when 
‘the Act itself does snot. save the rights 
accrued. or liabilities incurred under the 
old Law, no resort: can be taken .to.the 
provisions of the old Law to detérmine 
the case. instituted under the old Law. . 
-12. © Mr., Hastimal in this connection 
‘placed: reliance’ on’ the Supreme Court 
authorities in State of Punjab v. Mohar 
Singh,: AIR 1955 SC 84, Indira. Sohanlal 
Y, Custodian of Evacuee’ Property, Delhi, 
“AIR -1956-SC 77, The Brihan Maharash- 
tra Sugar Syndicate Ltd. v.: Janardan 
‘Ramchandra, AIR 1960 SC 794, State of 
Orissa v. M/s. M: A. Tulloch and Ca., AIR 
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1964 SC 1284, Kalawati Devi Harlalka v. 
Commr, -of Income-tax, West Bengal, AIR 
1962 SC 162, Qudrathulla v, Municipal 
Board Bareilly, (1974) 1 SCC 202. = (AIR 
1974 SC 396). He also cited a Bombay 
decision in Union of India v. Dr. Maq- 
sood Ahmed, AJR 1963 Bom 110. 


13. Mr, Advocate-General on the 
other- hand submitted that there is lot of 
difference between the right created 
under a statute’ and the right acquired, 
and similarly a liability created and the 
liability incurred, Under the provisions 
of the old Act if the liability has been 
incurred by the appellants and a corres- 
ponding right has acerued to the State 
by virtue of the statutory provisions, 
namely, the provisions of Section 30-E (1) 
and (2) of the old Law then Section 6 of 
the General Clauses Act is attraċted and 
it saves that'right even though there has 
been a repeal of the old Act and follow- 
ed by a re-enactment, In this connection 
reliance was placed by the learned Advo- 
cate-General on various English authori- 
tes reported in Free. Lanka Insurance Co., 
Ltd, v. Ranasinghe, (1964) 1 All ER 457, 
R. v, Fisher, (1969) 1 All ER 100, James 
Gardner v. Edward A. Lucas, (1878) 3 AC 
582, In re Athlumney; Ex. parte Wilson, 
(1898) 2 QB 547, Abbott v. Minister for 
Lands, 1895 AC 425 and Director of Pub- 
lic Works v. Ho Po Sang, (1961) 2 All ER 
"21. Besides these English authorities 
learned Advocate-Genera] quoted various 
observations from the Supreme Court 
eases reported in Moti Ram v, Suraj 
Bhan, AIR 1960 SC 655, “Keshavan. v. 
State of Bombay, AIR 1951 SC 128, 
K. M. 8. Lakshmanier and Sons v, Commr. 
of Income-tax and Excess Profits Tax, 
Madras, AIR 1953 SC 145 and Income- 
tax Officer, Alleppey v. M. C. Poonoose, 
AIR 1970 SC 385 and also tried to ex- 
plain the authorities of the Supreme 
Court cited in his favour by Mr. Hasti 
Mal, According to the learned Advocate- 
General the authorities of the Supreme 
Court relied upon by Mr. Hastimal do 
not support his case but strengthen the 
plea advanced by the State, 


14. Before dealing with these au- 
thorities as cited by learned counsel for 
the parties, it will be relevant to look 
into the provisions of the old Act under 
which the State Government claims that 
certain rights accrued to the State Gov- 
ernment and a corresponding liability 
was incurred by the appeallants. In view 
of Section 30-E (2) of the old Act it 
is argued that the provisions of clauses 
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(c) and (e) of sub-section (1) of Section 6 
of the Rajasthan General Clauses Act 
which provide that if any law is repeal- 
ed then unless a different intention ap- 
pears, the repeal shall not affect any pri- 
village, obligation or liability acquired, 
accrued or incurred under any enactment 
so repealed or affect any investigation, 
legal proceeding or remedy in respect of . 
any such right, privilege, obligation, lia- 
bility, fine, penalty, fcrfeiture or punish- 
ment as aforesaid are attracted. The pro- 
visions of Section 30-E (1) and (2) have 
been relied upon by the State Govern- 
ment to show that after the old Law was 
enacted by the legislature and Section 
30-E in Chapter IJI-B of the Rajasthan 
Tenancy Act, was introducec therein an 
obligation was cast on the land-holder 
not to hold or retain in his possession in 
any capacity and under any tenure what- 
soever land in excess of the ceiling area 
applicable to him, Sub-section (2) of 
Section 30-E provides that every person, 
who, on such date (in this case the date 
is 1-4-1966) is in possession of land in 
excess of the ceiling area applicable to 
him or who thereafter comes into pos- 
session of any land by acquisition, under 
clause (b) of sub-section (1), shall, within 
Six months of such date or within three 
months of the acquisition, as the case may 
be, make a report of such possession or 
acquisition to, and shal] surrender such 
excess land to the State Government and 
place it at the disposal of the Tehsildar 
within the local limits of whose jurisdic- 
tion such land is situate, This provision 
according to the Jearned Advocate-Gene- 
ral positively creates a vested right in 
the State to take away the land held by 
the land-holder in excess of his ceiling 
area and casts a positive obligation on 
the land-holder not to hold or retain in 
his possession in any capacity and under 
any tenure whatsoever in excess of the 
ceiling area applicable to him. According 
to Dr, Singhvi these two sub-sections of 
Section 30-E of the old Act create a com- 
plete right in favour of the State and a 
liability is incurred by the land-holder 
to part with the excess land, In this 
connection reference has besn made to 
certain entries to be made by the land- 
holder while making declarations under 
Rule 9 of the 1963 Rules. On the basis 
of those. entries, it ig vehemently urged 
by Dr, Singhvi that the land-holder while 


making declaration under Rule 9 
knew it full well that he was 
in possession of lands which were 


in excess of the ceiling area prescribed 
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by the law and, therefore, a liability was 
incurred by him not to retain land and 
he ‘was under a statutory obligation te 
part with it as soon as time prescribed 
in sub-section (2) of Section 30-E expires. 
Dr. Singhvi also urged that the right ac- 
crued in sub-sections (1) and (2) of Sec- 
tion 30-E are not inchoate: rights and, 
therefore, the application of Section 6 (c) 
and: (e) cannot be avoided, 

15. The stress . has been laid by 
Mr. Hastimal on the scheme of Section 
30-E which, in his opinion, is not capable 
of any other interpretation except that 
sub-section (5) when read with sub-sec- 
tions (3) and (4) clearly manifests the 
intention that the land held in excess 
shall vest in the State Government only 
when such land has been either surren- 
dered by the land-holder under sub-s. (2) 
of S. 30-E or the land-holder after he was 
declared a trespasser under sub-section 
(4) was ejected therefrom. it is only in 
these circumstances that the surplus land 
so determined under the old Law shall 
vest in the State Government, and there- 
fore, State Government cannot claim any 
vested right in such surplus - land unless 
it came to the State, According to Mr. 
Hastimal any rights claimed by the State 
under Section 30-E (2) are only inchoate 
rights which are not saved by Section 6 
` (cf and (e) of the Rajasthan General 
Clauses Act. : 

16. It will be relevant to reproduce 
here the Section 30-E of the old Law:— 

“30-E — Maximum land that can be 
held and restriction on future acquisi- 
tions — ha 

(1) Notwithstanding anything contained 
in this Act or in any other law for the 
‘time being in force, no person shall, as 
from a date notified by the State Govern- 
ment in. this behalf,— . ; 

(a) continue tọ hold or retain in his 
possession in any capacity and under any 
tenure whatsoever land in excess of the 
ceiling area applicable to him, or 

(b) acquire, by purchase, gift, mort- 
gage, assignment, lease, surrender or 
otherwise or by devolution or bequest, 
any land so as to effect an increase ‘in 
the extent of his holding over the ceil- 
ing area applicable to him; : 

Provided that different dates may be 
so notified for different areas of the State 

- (2) Every person, who, on such date, 
is in possession of land in excess of the 
ceiling area’ applicable to him or who 
thereafter comes into -posséssion-of any 
lend by acquisition under clause (b) of 
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sub-section (1) shall, within six months 
of such date or within. three months | of 
acquisition, as the case may be, make a 
report of.such possession or acquisition 
to. and shali surrender such excess land 
to the State Government and place it at 
the disposal of, the Tehsildar within the 
local limits of whose jurisdiction such 
land is situate. 

Provided that if any person holding 
or acquiring land in excess of the ceil- 
ing area, applicable to him holds land in 
more than one Tehsil he shall have the 
eption to choose which of the lands held 
by him in different Tehsils should be sur- 
rendered so as to leave with him the land 
upto the ceiling area applicable to him; 

Provided further that the option af- 
forded by the foregoing provisos shall be 
subject’ to the limitation that, where the 
person surrendering excess land under 
this sub-section holds Jands, of which 
some are encumbered and some are not 
encumbered, the un-encumbered lands, 
shall so far as may be, be surrendered in 
preference to ‘encumbered lands, 

(3) Any person failing intentionally 
to make a report or to surrender land as 
required by sub-section (2) shall, on con- 
viction, be punishable with fine which 
may extend’ to one thousand rupees, 

(4) Withcut prejudice and in addition to 
such conviction and fine the person re- 
taining possession of any land in excess 
ot the ceiling area applicable to him shall 
be deemed to be a trespasser liable to 
ejectment from such excess land and to 
pay penalty in accordance with clause (a) 
of sub-section (1) of Section 183: 

Provided that the lands, from which 
a person shall be so ejected shall, as far 
as may. be, be un-encumbered lands. 

(5) All lands coming `to the.State 
Government by surrender under sub-sec~ 
tion (2) or by ejectment under sub-sec- 
tion (4) shall vest in it free from all en- 
cumbrances, i i 

(6) Nothing contained in thig section 
shall operate as against the transferor to 
the extent his transfers are recognised 
under Section -30-DD.” 

17. A close scrutiny of the provi- 
sions of Section 30-E will show that after 
the date nctified by the State Govern- 
ment a land-holder can neither continue 
to hold or retain possession in any capa- 
city and under any tenure the land in 
excess. of the ceiling area applicable to 
him. This provision of law undoubtedly 
creates a liability on the land-holder to 
part. with a land which in the eye of law 
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ig surplus in his hands, Sub-sectior (2) 
also casts an unqualified obligation on the 
land-holder to part with the excéss land 
within the period of six months and if 
he has acquired the land after the Act 
came into force then to surrender that 
land within three months from the date 
of the acquisition and tc place it at the 
disposal] of the Tahsildar. The penal zon- 
sequences have been provided under sub- 
section (3). Any person failing -inten- 
tionally to make report.or surrender the 
lend as required by sub-section (2) 
shall on conviction be punishable with 
fine which may extend to Rs. .1010/-. 
Sub-section (4) lays down that witriout 
prejudice and. in addition to such cor-vic- 
tion as mentioned in sub-section (3° - if 
any person was found to retain possession 
of any land in excess of ceiling area zhen 
he will be deemed to be a trespasser and 
liable to ejectment from such excess kand. 
It may be mentioned here that though 
under the :definition of a trespasser as 
given in the Rajasthan Tenancy Act, the 
land-holder till the land is -vested in the 
government under sub-section (5) of Sec- 


tion 30-E may not come within the nis- . 


chief of the term ‘trespasser’ yet the le- 
gislature by a fiction of law as contained 
in sub-section (4) provided that he. will 
be deemed to be a trespasser and he will 
be liable to ejectment treating him as a 
trespasser in his own land which has not 
till then vested in the State Government. 
Sub-section (5) deals wiih the vesting of 
the surplus area in the government and 
it says that all the lands coming to the 
State Government ‘by surrender under 
sub-section (2) or by ejectment under 
sub-section (4) shall ves:-in it free from 
all encumbrances, The vesting. clause no 
doubt makes it clear that till the land is 
factually surrendered or the land-holder 
has been actually ejected from such excess 
land treating him to be a trespasser under 
sub-section (4) the land of the land-holder 
shall not vest in the government. but 
sub-section (5) in our opinion is not very 
relevant to determine tke rights of, the 
State accrued under sub-section (1° of 
Section 30-E and the. obligation cast on 
the land-holder to part with his surplus 
Jand under sub-section 2 of the, said 
section, . 


18.” In tiie ight of these provis_ons 
of law we have now to examine whe-her 
the rights under clause (a) of sub-sec- 
tion (1) of Section 30-E claimed to Fave 
been created in favour of the State really 
accrued to the Stateand the obligazion 
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east under sub-section (2) of Section 30-E 
has really incurred by the land-holder, . 

19. A vested right as distinguished 
from the contingent right has positive 
connotation and it is to be seen whether 
its enjoyment is presently conferred, or 
is postponed to some future date, In other 
words an interest is vested when there is 
an immediate right of present enjoyment 


-or a present right of future enjoyment. In 


Sashi Kantha v. Promode Chandra, AIR 
1932 Cal 600 the learned Judges of the 
‘Calcutta High Court in this connection 
observed as follows:— . 

“An estate or interest is contingent 
if the right of enjoyment is made.to de- 
pend upon some event or condition which 
may or may not happen or be performed, 
or if in the case of a gift to take effect 
in future, it cannot be ascertained. in the 
meantime whether there will be any one 
to take the gift; in other words, an estate 


ox interest is contingent when the right 
of enjoyment is to accrue, on an event 
which is dubious- or uncertain, And as 


regards certainty, the law does not re- 
gard ag uncertain the event'of a person 
attaining a given age or of the death of 
somebody beyond which his enjoyment is 
postponed, because if he lives Jong enough 
the event is sure to happen.” 

20. This authority lays down that 
if the interest does not depend upon some 
event or condition which may or may not 
happen or be performed then the interest 
or right is called the vested right .mean- 
ing thereby that when there is an.imme- 
diate right of present enjoyment or a 
present right of future enjoyment, then, 
such a right shal] be deemed to have ac- 
crued to the person who claims that 
right, If this doctrine of ‘present right 
of future enjoyment’ is applied to the 
case of the appellants then it, becomes 
clear that in the case under the Ceiling 
Act the State Government acquires right 
in the surplus land-from the date the 
Chapter III-B was introduced in -the Ra- 
jasthan Tenancy Act, 1955 but the enjoy- 
ment thereof, was to be postponed to 
some future date when all other statu- 
tory formalities necessary for the deter- 
mination of the Ceiling Area by the com- 
petent ‘authority are over, 

21. This very principle ‘as laid 
down by the Calcutta’ High Court, has 
been accepted: by the: learned Judges of 
the Madras High Court in Sree Chand 
Sowcar v. Kasi Chetty, AIR-1933-Mad 885. 

22.. In Venugopala Reddiar v. 
Krishnaswami Reddiar, AIR 1943 FC 24 a 
suit was instituted in 1932 - in British 


x 
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India with respect to properties situate 
in British India and also in Burma. After 
Burma was separated from India by 
the Constitution Act of 1937, a question 
was raised before the learned Judges of 
the Federa] Court whether suit relating 
to the properties situated in Burma could 
be continued in British India even though 
Burma was separated from India. The 
learned Judges held that a right to conti- 
nue a duly instituted suit is in the nature 
of a vesied right and it cannot be taken 
away except by a clear indication of in- 
tention to that effect, In the absence of 
such a clear indication in the Constitu- 
tion Act, a British Indian Court continues 
to have jurisdiction to proceed with trial 
of a suit already pending before it even 
with respect to properties situated in 
Burma, In this case the right to continue 
a suit duly instituted has been recognis~ 
ed by the court as a vested right, 

23. In Rajes Kanta Roy v. Sm. 
Shanti Debi, AIR 1957 SC 255 a question 
came before the Supreme Court whether 
the interest of the sons who acquired cer- 
tain rights in the properties left by their 
father under a registered trust deed 
were contingent or vested, Learned 
Judges Cecided this question by saying 
that if the discharge of the debts under 
the trust was an uncertain event in the 
sense that neither the factum nor the 
time of such discharge wag such that 
could be predicated with any certainty, 
and since the interest which A and B 
took was to be only after such a dis- 
charge, their respective interests therein 
were contingent. While considering 
-other factors which by no means were 
uncertain, their Lordships said that the 
certain events which are bound to take 
place cannot involve an element of con- 
tingency, 

24. On the basis of these observa- 
tions of the learned Judges of the Sup- 
reme Court, the Advocate-General as- 
serted that there was nothing uncertain 
in this matter while determining the sur- 
plus area in the hands of the land-holder 
as every relevant factor had already 
taken place and, therefore, the rights of 
the State under clause (a) of sub-section 
(1) are accrued rights and the duties to 
be discharged under sub-section (2) of 
Section 30-E are nothing but a liability in- 
curred by the Jand-holder, In another 
‘Supreme Court authority in Garikapati 
Veerayya v. Subbiah Chaudhary, AIR 1957 
SC 540 the question raised before the 
Supreme Court was whether the right of 
‘appeal is a vested right or not and their 
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Lordships held that when the suit was 
instituted if the right of appeal resided 
in the parties thereto at the date of in- 
stitution then subsequent change in the 
law shall not have the effect of divesting 
the parties of such a vested right, 

25. Dr, Singhvi went to tke ex- 
tent in making his submission that if the 
right created in favour of the State by 
the statute under Section 30-E (1) (aì 
without a right which really vested in 
the State even then such a right cannot 
be taken away by a subsequent legislation 
and on the basis of such inchoate right 
the State could claim protection under 
Section 6 (c) and (2) of the General Clau- 
ses Act. We regret we carnot accep: 
this wide contention of learned Advo- 
cate-General: This question whether 
Section 6 of thé General Clauses Act pro- 
tects the inchoate right or not under 
the repealed law, has been  elakorately 
discussed by the Punjab High Court in 
Amar Singh Uttam Singh v, R, L. Aggar- 
wal, AIR 1960 Punj 312. Justice Tek ` 
Chand has dealt with this questicn very 
elaborately and has observed: l 

“The next argument which may be 
examined relates to the effect of an un- 
qualified repeal of a statute It is a well 
settled rule of interpretation, that an un- 


qualified repeal of a statute, conferring 
civil rights or powers, operates to dep- 
tive the citizen of all such rights or 


powers which at the time of the repeal, 
are inchoate, incomplete or unperfected 
or which have not accrued or become 
vested, Of course, rights which have be- 
come vested, are rot extinguished in the 
absence of express words to that effect 
and construction of a statute is always 
avoided, where the result would be to 
impair contracts or vested rights, and for 
this purpose, a repealing statute would 
not be given a retrospective operation. 

- If the right acquired under a repeal- 
ed Act has not developed into a jus in 
rem and has not yet fully matured and is 
merely continuing as a jus ad rem. not 


-having progressed beyond an inchoative 


state, it cannot survive the repealed Act, 
and must fall with it, unless expressly 
saved, The distinction between a jus in 
rem a right in a thing which imolies’ an 
absolute dominion, and a jus ad rem a 
right to a thing which signifies an imper- 
fect right, assumes considerable im- 
portance in relation to survival, when the 
statute under which such a right has been 
created is uncenditionally repealed.” 


26. In E D. Sascon and Co. Ltd. 
v. Commr. of Income-tax, Bombay City, 
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AIR 1954 SC- 470 a question arose in an 
income-tax matter whether the income 
which has not been received. by the , as- 
sessee should be assessed and in that 
connection a point was raised that at a 
stage when the income becomes assess- 
able it connotes a character of the in- 
eome which is more or less inchoate, The 
learned Judges relying on a Calcutta case 
reported in Rogers Pratt Shellac Co, v. 
Secy. of State, ATR 1925. Cal 34, observ- 
ed:— 

"It is J therefore, > 
may accrue to an assessee without the 
actual receipt of the same, If the as- 
sessee acquires a right to receive the in- 
come, the income can be said to have 
accrued to him though it may be receiv~ 
ed later on its being ascertained. The 
basic conception is that he must have ac- 
quired a right to receive the income. 
There must be a debt owed to him by 
somebody, There must be as is otherwise 
expressed ‘debitum in praesenti’, ‘solven- 
dum in futuro’: see W, G. Try Ltd, v. 
Johnson, (1946):1 All ER 532 at page 539 
and ‘Webb v. Stenton, (1883) 11 QBD 518 
at pages 522 and. 527, Unless and until 
there is created. in favour of the assessee 
a debt due by somebody it cannot be said 
that he has acquired a right to receive 
the income or that income has accrued to 
TIM sssssesssese 


27. In the light of these oberva- 
tions we may now proceed:to examine 
whether provisions of Section 30-E (1) (a) 
and 30-E(2) created a vested right in the 
surplus land which may be quantified in 
accordance with the provisions of the Act 
at a later date, in favour of the State or 
whether .these provisions created only the 
rights .to the property viz the jus in rem. 
It is true that.on-the date-when the de- 
claration wag_to be filed. by the land- 
holder under’ Rule 9 of the old Rules ‘it 
could not in all cases be said what exact 
area of the land shall ultimately be sur- 
rendered as a surplus land by the land- 
holder to the State but-it hardly makés 
any difference and has little relevance to 
determine the question whether the rights 
created in favour of the State under Sec- 
tion 30-E of the old Law were rights ‘ac~ 
crued’ or vested right.. The procedure to 
finally. determine the quantum of the sur- 
plus area is given in the statute and the 
rules made thereunder but this procedure 
hardly affects the rights created in favour 
of the State. ` As soon as the’ exact 
amount of surplus land is determined by 
taking resort to the procedure. laid down 
in the old Act or the rules made ‘there- 


~ 


that income 


Banshidhar v. State (FB) (Tyagi Actg, C. J.) 


‘der the surplus land to the State.. 


[Prs, 26-28] Raj. 55 


under that would enable the land-holder 
to pass on the possession of such surplus 
land to the State Governmert but that 
right of the Government to take such land 
would relate back to the point of time 
when the right was- actually created by 
the law:'in favour of the State. In our 
epinion the right under Section 30-E (1) 
(a) and 30-E (2) vest in the State when 
the period prescribed under sub-section (2) 
of Section 30-E to surrender the sur- ` 
plus land is over because it is a statutory 
obligation for the: land-holder to surren- 
If the 
land-holder like an honest citizen acts in 
the manner prescribed. by the law - then 
there is no difficulty for him to find out 
the surplus land in his hand and ‘to sur- 
render the same to the Tehsildar, How- 
ever if it is not done by the land-holder 
then the competent authority has a power 
under the statute to determine the ex- 
cess land possessed by the land-holder 
after the declaration made by him under 
Rule 9 of the old Rules, The theory of 
‘relating back’ would undoubtedly be 
attracted when the question of the right 
of the State in the iraa land is to be 
determined. 


28. Our views are fortified by the 
provisions of sub-section. (4) of Section 
30-E of the old Act wherein it has been 
laid down that a person retaining posses- 
sion of any land in excess of ceiling area 
applicable to him; shall be deemed to be 
a trespasser liable to ejectment from 
such excess land. In the scheme of this 
section, sub-section (4) makes the land- 
holder by virtue of a legal fiction a tres- 
passer, in respect of the excess Jand even 
though such a land had not vested in the 
State under the provisions of sub-section 
(5) of the said section, If-a person is by 
virtue of the deeming clause to be de- 
clared a trespasser -then he will assume 
that character-of being a trespasser not 
from. the date when. such a declaration 
has been made. but he will be treated as 
a trespasser right from the date when 
that person unauthorisedly retained the 
possession of the lJand.in excess of ceiling 
area’ after a declaration under Rule 9 of 
the old Law was made by him. It is not 
necessary that on the day of the filing of 
the declaration the computation of the 
excess land is factually completed. It is 
true. that till the land-holder: surrenders 
ot is ejected from the surplus land it does 
not vest in the State (see sub-section (5) 
of Section 30-E) and till then according 
to Mr, Hastimal the land-holder remains 
the. Khatedar of such ‘land even though it 
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may be found’ in excess of the ceiling 
area. But this. assertion of Mr. Hastimal 
is hardly of any ‘avail to the land-holder 
when by virtue of a legal fiction intro- 
duced by the legislature in sub-section (4) 
oi Section 30-E of the.old Act he can be 
declared a trespasser in his own land and 
that he would be a trespasser in respect 
of such surplus land since the date when 
he should have surrendered the same to 
` the State after making a declaration 
under Rule 9 of the Rules, In this view 
of the matter we are of opinion that the 
obligation not to retain land in excess of 
the ceiling area arises from the time pres- 
cribed under sub-section (2) of Section 
30-E of the old Act and from that date 
the rights of the State are perfected and 
cannot therefore be called inchoate right. 
The landholder also incurs a liability .to 
part with the land and to surrender it to 
the Tehsildar under the provisions of the 
Jaw on the expiry of the period mentioned 
in sub-section (2) of Section 30-E. Such 
rights of the State which have accrued 
to it and the liability of the land-hold- 
der incurred under the statute shal] be 
governed by the provisions of clauses (c) 
and (e) of Section 6 of the General Clau- 
ses Act,. 


29. ` The matter may also be view- 
ed from cache: angle, The pending pro- 
ceedings partake the nature of an inves- 
tigation into a claim, The State was not 
trying to take any advantage under the 
old Law, That ‘advantage had accrued to 
the State by the legislation i.e., by Section 
30-E (1), That section was nothing but a 
mandate that no Jdnd-holder shall, as 
from the notified date, continue to hold 
or retain in his’ possession in any capa- 
and under any tenure whatsoever land in 
excess of the ceiling area applicable to 
him, or acquire, by purchase, gift, mort- 
gage, assignment, lease, surrender or 
otherwise or by’ devolution. or bequest, 
any land so as to effect an increase in the 
extent of his holding ` over ` the ceiling 
area applicable to him, There was a lja- 
bility imposed: under Section 30-E (2) on 
the Jand-holders ‘to surrender their sur- 
plus lands within six-months of the noti- 
fied date or three months of the acqui- 
sition, The State acquired a correspond- 
ing right to enforce that liability: The 
landholders filed: in their 
Form IV claiming-that they were entitl- 
ed to’ retain larids in excess of the ceil- 
ing areaon the ground that the lands fell 
within ‘any of the exempted classes under 
Section 30-J, or that the transfers effect- 
ed by them ‘should: ‘be taken into account 
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because they were permitted transfers 
under Section 30-DD, At the time of re- 
peal, the pending cases necessarily in- 
volved an investigation into these claims 
The repeal of the old Law does not af- 
fect such investigation under Section 6 
(e) of the Rajasthan General Clauses Act, 
and the investigation into the claims made 
by the land-holderg had still to be ad- 
judicated upon. For without such inves- 
tigation and adjudication, there could be 
no quantification of the ceiling area of the 
land-holders in these pending cases, Lord 
Morris in delivering the judgment of 
their Lordships in Director of Public 
Works v. Ho Po Sang, (1961) 2 All ER 
721, observed:— 


“It may be, therefore, that, under 
some repealed enactment, a right has 
been given but that, in respect of it, 
some investigation or legal proceeding is 
necessary. The right is then unaffected 
and ‘preserved, It will be preserved even 
if a process of quantification is necessary. 
But there is.a manifest distinction be- 
tween an investigation in respect of a 
right and an investigation which is to'de- 
cide whether some right should or should 
not be given, On a repeal, the former is 
preserved by the Interpretation Act- The 
latter is not.” 


30. Their Lordships of the Privy 
Council had a similar problem in Free 
Lanka Insurance Co., Ltd. v, Ranasinghe, 
(1964) 1 All. ER 457 where the Ceylon 
Motor Car Ordinance of 1938 was repealed 
and replaced by the Ceylon Motor Traffic 
Act, 1951. The Act of 1951 contained. no 
transitional provisión designed to pre- 
serve rights or claims originating under 
the Ordinance of 1938, but by the Ceylon 
Interpretation Ordinance of 1900, -Section 
6 (3) (b) which is analogous to Section 6 
(c) of the Rajasthan General’ Clauses Act, 
the repeal was not to affect any right 
acquired under the repealed law, Lord 
Evershed in delivering the judgment” of: 
their Lordships observed that the claim- 
ant had “acquired a right”-in“respect of 
a third party insurance, which was some- 
thing more than’ a mere hope or expecta- 
tion.. He further observed ‘that he had ‘in 
truth as against the--insurer a “right” 
within the contemplation of Section 6 (3) - 
(b) of the Interpretation: Ordinance, al- 
though that right might fairly be called 
inchoate or contingent. The Privy Coun- 
cil quoted with approval” the observations 


of .Lord Morris in ~ Director of 
Public Works v, -Ho Po Sang; (1961) 
T AN ER --721. Their’ Lordships 
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stated that if, under some repealed enact- 
ment, a right has been given but that, in 
respect to it, some investigation or legal 
proceeding is necessary then: the right is 
unaffected and preserved. It will be pre- 
served even if a process of quantification 
is necessary, That is precisely the case 
here. 


31. Mr, Garg appearing on behalf 
of some of the appellants urged that the 
cld Law was factually repealed by the 
Ordinance of 1973 and not ‘by the new 
Law. According to him when the new 
Law (Act No. 11 of 1973) got the assent 
of the President the old Law was not ac- 
tually holding the field and, therefore, 
Section 40 which no doubt speaks about 
the repeal of the old Law does not repeal 
the old Law but factually the old Law 
shall be deemed to have been repealed 
by the Ordinance and not by the Act of 
1973, Therefore, according to Mr. Garg 
resort to provision of Section 6 of Gene- 
ral Clauses Act cannot be:taken by the 
‘State to-keep the rights, if any, under the 
old Law intact, This argument was further 
‘developed by ` Mr. ‘Bhargava who was al- 
lowed to intervene, 


32. While giving the history of the 
legislation on the ceiling law we have 
mentioned the dates on which the dif- 
_ ferent statutes came into force. It is true 
that the Ordinace (Ordinance 1 of 1973) 
came into force on 1-1-1973 and it had the 
effect of repealing the ald Law (Chapter 
III-B in the Rajasthan Tenancy Act, 1955), 
but thereafter when the new Law (Act 
No, 11/1973) was enacted by the legisla- 
ture, it purposely made it effective retros- 
pectively so as to come into force from 
1-1-1973, It is. by fiction of law: that it 
shall be deemed that on 1-1-1973 the new 
Law was on the statute Book and for all 
intent and purposes it was in force on 
1-1-1973. In this view of the matter 
Section 40 of the new. Act has the effect 
of repealing both the. old Law as well as 
the Ordinance, It is on account of the 
legal fiction that the legislature enacted 
the new Law with effect from 1-1-1973 
and. therefore, it is difficult for us to ac- 
cept the contention of Mr. Garg and Mr. 
. Bhargava that the old Law was repealed 
by the Ordinance and not by.the.-new Act. 
This argument of-learned counsel is based 
on misconception of. the. position of the 
new Law. Section 40- (1}:makes it abun- 
dantly clear that the-new: Act repealed 
the old Law except the two provisions 
which were to hold-the field for a limited 

purposes mentioned in. that sub-section. 
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The new Act shall. for all.purposes be 
deemed to be in force on 1-1-1973 and 
the only purpose of the - Ordinance left 
after the new Act was given retrospective 
effect by. the legislature would be that 
anything done or any action taken or any 
rule made under such Ordinance, - shall 
be deemed to have been done, taken or 
made under the new Act, As a -matter 
of abundant precaution the legislature 
also mentioned that Section 27 of the Ra- 
jasthan General Clauses Act, 1955 shall 
apply to such repeal and re-enactment. 
In view of this history traced out herein- 
above of the Ordinance as well as of the 
new Law it leaves no room for doubt for 
us to hold that the old Law though re- 
pealed by the Ordinance on 1-1-1973 
shal] be ultimately taken to have been 
notionally repealed by the new Law, as 
it was made effective retrospectively with 
effect from 1-1-1973. In view -of the 
notional repeal of the old Law by; -the 
Act of 1973, the application of Section 6 
of the. General Clauses Act cannot- be 
ruled out, : 


33. It was next ‘urged by Mr. 
Hastimal, Mr. Garg and Mr,. Bhargava 
that sub-section (3) of Section 40 of the 
Act of 1973, which applies Section 27 of 
the Rajasthan General Clauses Act to the 
action taken under the repealed Ordi- 
mance, shall be deemed to have been 
taken under the new Law, makes it clear 
that the Legislature never intended to 
apply Section 6 of the General Clauses 
Act, otherwise it should have provided 
specifically in the new Law like Sec; 40 
(3) for the application of Section 6 to 
safeguard the rights and liabilities accrued 
or incurred under the old Law. In other 
words it is argued by Mr. Hastimal that 
the specific mention of the application of 
Section 27 of the Rajasthan General 
Clauses Act by implication rules out the 
proposition that the rights accrued and 
liability incurred under the old Law were 
saved by the application of Section 6 of 
the Rajasthan General Clauses Act. Ac- 
cording to him if that had been the inten- 
tion of the legislature then the legislature 
would have expressly mentioned the ap- 


plication of Section 6 of the... Rajasthan 
General Clauses Act. The learned Advo- 
cate-General while meeting this argu- 


ment, urged that the application of Sec- 
tion 27 of the -Rajasthan General: Clauses 
Act to such repeal and re-enactment it- 
self shows that the legislature was con- 
scious of the fact that it, -wanted to ,save 
only: those- things ‘which were ;done or 
action taken under” the: : ; Ordinance. and 
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not under the old Law. Accordng to 
Dr, Singhvi it was necessary to save the 
action taken under the Ordinance be- 
cause of the peculiar circumstances pre- 
vailing in these cases, The Ordinance 
came into force on 1-1-1973 and repealed 
the old Law, but the new Law later on 
was enforced from that very day the 
Ordinance came inte force and replaced 
the Ordinance from the very day when 
the Ordinance saw the light of the day 
and, therefore, it became necessary for 
the legislature to save certain actions 
taken under the Ordinance till factually 
the new Law was enacted. Dr. Singhvi 
is correct when he argues that if the le- 
gislature wanted to save the action taken 
under the old Law as if it was taken 
under the new Law then the provision si- 
rilar to Section 40 (3) would have been 
incorporated in Ordinance itself when 
the old Law was repealed by it, but it 
wes not done by the legislature which 
throws considerable light on the inten- 
tion of the legisleture that it never want- 
ed actions taken under the old Law to 
be treated as if such actions were taken 
under the Ordinance, Non-mentioning of 
the application of Section 6 of the Gene- 
ral Clauses Act, therefore, in these cir- 
cumstances cannot be interpreted to mean 
that the legislature wanted to rule out 
its application to the rights and liabilities 
created and incurred under the old Law. 


24, ` Mr, Advocate-General vehe- 
mently urged that the word ‘such’ used 
in sub-section (3) of Section 40 before 
the word ‘repeal’ throws light on the in- 
tention of the legislature. According to 
him the word ‘such’ applies to the repeal 
of the Ordinance alone. Sub-section (3) 
of Section 40 undoubtedly deals with the 
action taken and things done and rules 
made under the Ordinance which have 
been saved by the legislature as things 
done, action taken and rules made under 
the new Law, It is by way of abundant 
precaution that the legislature applied the 
provisions of Section 27 of the Rajasthan 
General Clauses Act, 1955 to “such re- 
peal”. It may be reiterated that while 
enacting Ordinance No. 1 of 1973, which 
repealed the old Law, the legislature did 
not provide that things done and action 
taken and rules made under the old Law 
should be deemed to have been done, 
taken or made under the Ordinance and, 
therefore, in this light if the words “such 
repeal” are properly interpreted, then it 
leaves no room for doubt to, hold that the 
legislature wanted only to.save the things 
done, action taken and rules made under 
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the Ordinance as if they were taken, 
done and made under the new Law. It 
may also be mentioned that the scope of 
Section 27 of the Rajasthan General Clau- 
ses Act is wider than what has been 
saved by the first portion of sub-section 
(3) of Section 49 and, therefore, the le- 
gislature in order to clarify the situation 
beyond doubt, thought it proper to 
mention in sub-section (3) of Section 40 
of the new Act the application of Sec- 
tion 27 of the Rajasthan General Clau- 
ses Act to such repeal or re-enactment so 
as to save the actions taken, things done 
and rules made under the Ordinance as if 
they were taken, done and made under 
the new Law, In these cir- 
cumstances it cannot be said that 
application of Section 27 impliedly. ousts 
the application of Section 6 of the Gene- 
ral Clauses Act to the new Law. We 
regret we cannot accept the proposition 
of law as canvassed by Mr, Garg, Mr. 
Hastimal and Mr, Bhargava. 


35-38, It is in the light of the afore- 
said discussions that we propose to scru- 
tinise the effect of the.repeal of the old 
Law by the new Act. 


39. Whenever there is a repeal of 
an enactment, the consequences laid down 
in Section 6 of the Genera] Clauses Act 
though it has been specifically mentioned 
in the repeal Act or not, will follow un- 
less, as the section itself says, a different 
intention appears. In Mohar Singh's 
case AIR 1955 SC 84 on which consider- 
able stress has been laid by Mr. Hasti- 
mal, the Supreme Court while dealing 
elaborately with the effect of repeal, has 
observed:— 


“In the case of a simple repeal there 
is scarcely any room for expression of 
a contrary opinion, But when the repeal 
is followed by fresh legislation on the 
same subject the Court would undoubt- 
edly have to look to the provisions of the 
new Act, but only for the purpose of de- 
termining whether they indicate a dif- 
ferent intention, The line of enquiry 
would be, not whether the new Act ex- 
pressly keeps alive old rights and Habili- 
ties, but whether it manifests an inten- 
tion to destroy them, The Court cannot 
therefore, subscribe to the broad: propo- 
sition that Section 6 of the General Clau- 
ses Act is ruled out when there is repeal 
of an enactment followed by a fresh le- 
gislation. Secticn 6 would be applicable 
in such cases also unless the new legis- 
lation manifests an intention incompatible 
with or contrary to the provisions of the 
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section, Such incompatibility would have 
to be ascertained from a consideraticn of 
all the relevant provisions of the new 
Law and the mere absence of a seving 
clause is by itself not material, The pro- 
visions of Section 6 of the General Clau- 
ses Act will apply to a case of repeal 
even if there is simultaneous enactment 
unless a contrary intention can be gather- 
ed from the new enactment. Of course, 
the consequences laid down in Section 6 
of the Act will apply only when a statute 
or regulation having the force of a sta- 
tute is actually repealed. It has nce-ap- 
plication when a statute, which is cf a 
temporary nature automatically expires 
by efflux of time.” 


40. The principles laid dowh by 
the Supreme Court in Mohar Singh’s case 
AIR 1955 SC 84 have been consistently 
followed in subsequent. cases referred to 
above and relied upon by both the par- 
ties. The old-doctrine of extinguishing 
or effacing the repealed law for all pur- 
poses and intent except for the acts past 
and closed has now given way to. the 
principles enunciated by the- Supreme 
Court in Mohar Singh’s case. We cennot 
therefore, subcribe to the broad. proposi- 
tion pressed before us by Mr, Hastimal 
that Section 6 of the General Clauses Act 
is ruled out when there is a repeal o2 the 
enactment followed by a fresh legisletion. 
In this connection stress has been laid 
by Mr. Hastimal in support of the above 
argument on the law laid down by the 
Supreme Court in Bishambhar Nath 
Kohli v. State of Uttar Pradesh, AIR 1966 
SC 573, In that case Section 58 (3) was 
introduced in the Administration of Eva- 
cuee Property Act, 1950. While dealing 
with the scope of Section 58 (3) in the 
background of the provisions of Section 6 
of the General Clauses Act, 1897 which 
is analogous to Section 6 of the Rajasthan 
Act, their Lordships observed:— 

“This provision appears to have seen 
enacted with a view to avoid the possible 
application of the rule of | interpretation 
that where a statute expires or is repeal- 
ed, in the absence of a provision to the 
contrary, it is regarded as having rever 
existed except as to matters and transac- 
tions past and closed. This rule was al- 
tered by an omnibus provision in the 
General Clauses Act relating to the effect 
of repeal of statutes by any Central Act 
cr Regulation. But the rule contained in 
Section 6 applies only if a different irten- 
tion does not appear, and by enacting 
Section 58 (8) the Parliament has express- 
ed a different intention, for whereas: the 
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General Clauses Act keeps alive the pre- 
vious operation of the enactment repealed, 
and things done and duly suffered, the 
rights, privileges, obligations or liabilities 
acquired or incurred, and authorises the - 
investigation, legal proceeding and re- 
medies in respect of rights, privileges, 
obligations, liabilities, penalties, forfeiture 
and -punishment, as if the repealing Act 
or Regulation had not been passed. Sec- 
tion 58 (3) directs that things done or 
actions taken in exercise of the power 
conferred by the repealed statutes shall 
be deemed to be done or taken under the 
repealing Act as if that latter Act were in 
force on the day on which such thing was 
done or action was taken. ‘The rule so 
enunciated makes a clear departure from 
the rule enunciated in Section 6 of me 
General Clauses Act.” 


41. Further discussing the scope 
of Section 58 (3) the learned Judges also 
observed: — 


“By the first part of S. 58 (3) which 
is in terms negative, the previous ope- 
ration of the repealed statutes survives 
the repeal. Thereby matters and trans- 
actions past and closed -remain operative, 
so does the previous operation of. the re- 
pealed statutes, The previous law stands 
repealed, and it has not for the future 
the partial operation as is prescribed by 
Section 6 of the General Clauses Act, All 
things done and actions taken under the 
repealed statute are deemed to be done 
or taken in exercise of the powers con- 
ferred by or under the repealing Act, as 
if that Act were in force on the day on 


which that thing was done or action was 


taken. The previous operation of the 
statute repealed was also affirmed ex- 
pressly, but things done or actions taken 
under the repealed statute are to be 
deemed by fiction to have been done or 
taken under the repealing Act. The use 
of the expression ‘subject thereto’ (under- 
lining is ours) in the commencement of 
the positive part of Section 58 (3) cannot 
attribute to the previous operation of the 
repealed statute an overriding effect so 
as to deprive the authorities constituted 
under the repealing Act of their power 
to entertain appeals or revision applica- 
tions, which they possess by the express 
enactment that the acts done or actions 
taken, are deemed to have been done 
under the statutes.” . 


42. If we carefully peruse the 
provisions of. Section 58 (3) in the Admin- 
istration of. Evacuee Property Act, 1950, 


-it will be clear that.it had the effect . of 


a 
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saving .the things done or actions taken 
under the repealed statutes, as if such 
action is taken and things done under the 
repealing Act. This was held by the 
learned Judges on account of the fiction 
introduced in Section 58 (3) itself, We 
do not find a parallel provision in the 
new Act of 1973 which has repealed Chap- 
ter II-B of the Rajasthan Tenancy Act. 
1955 and, therefore, the observations of 
their Lordships in Bishambhar Nath’s 
case AIR 1966 SC 573 cannot be availed 
of to water down the principles of law 
laid down by their Lordships in Mohar 
Singh’s case AIR 1955 SC 84. In our 
opinion this ruling hardly helps the con- 
tention of the appellants. 

43. Having carefully gone through 
all the authorities cited by the parties as 
referred to above, we ere of opinion that 
the new Act of 1973 does not have the 
sweeping effect of destroying all the 
rights accrued and liabilities incurred 
under the-old Law, The law, as has been 
clearly laid down by the Supreme Court 
in Mohar Singh’s case AIR 1955 SC- 84 
and consistently followed in the later 
judgments, clearly establish that the re- 
peal of an Act followed by re-enactment 
does not automatically wash away the 
rights acerued and liabilities incurred 
under the repealed law unless a contrary 
intention appears in the repealing law. 
We have, therefore, to examine whether 
the new Law expressly or otherwise 
manifests an intention. to wipe out or 
sweep away those rights and liabilities 
which had accrued and incurred under the 
old Law, It is from this point of view 
that we will now proceed to look into the 
second contention of the parties. 


44. The next argument of the ap- 


pellants is that the provisions of the new 


Act clearly manifest the intention that 
after the passing of the new Act, it is 
only the Act of 1973 that will govern the 
proceedings regarding the fixation of ceil- 
ing and the surplus area and no other 
law will hold the field in that matter. 
The first point advanced in this direction 
is that the repealing clause of Section 40 
itself indicates that except as provided in 
second proviso to sub-section (1) of Sec- 
tion 4 and in sub-section (2) of Section 15 
of the Act, the provisions of clause (8-A) 
of Section 5 and Chapter III-B of the 
Rajasthan Tenancy Act, 1955 (Rajasthan 
Act 3 of 1955) stand repealed. On the 
strength of this provision of 1973 Act all 
the learned counsel, who addressed ` the 
Court on behalf of the appellants, went 
on to assert that the provisions of the old 
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Act which have been repealed ky the new 
Act cannot be used for any other matter 
except for two matters, namely, when the 
question is to be determined under the 
second proviso to Section 4 of the new 
Act or when ‘the ‘old cases were reopened 
under Section 15 within 3 years from the 
commencement of the new Act, and if 
authorities come ‘to the conclusion that 
the ceiling area, as determined under the 
old Law, was in coritravention of the pro- 
visions of the repealed law (old Law) then 
the case when reopened shall be decided 
in accordance with the provisions of the 
old Law. ` 


45. When Section 40 (1) is read 
with the second proviso to Section 4 (1) 
and Section 15 (2). of the new Act, no 
doubt is left in our mind that the legis- 
lature was conscious of the fact that such ` 
a provision was to safeguard the policy 
of the new Law that the ceiling area 
which was prescribed under tke old law 
should firstly be reduced and if the ceil- 
ing area determined under the provisions 
of Section 4 of the new Law exceeds the 
ceiling area as determined ‘under the pro- 
visions of the old Law then the area de- 
termined under the old Law shall prevail 
and to that extent the proceedings taken 
under the old Law shall not be given a 
go-bye because such a provision was 
found necessary .to be introduced in the 
new Law so that the legislature could 
stick to its policy mentioned in the State- 
ment of Objects and Reasons that the 
disparity in the holdings of the agricul- 
tural land be reduced and the ceiling area 
be re-fixed in’ such a manner that most 


of agricultural lands ` be made available 


for the distribution to landless persons. 
The legislature by enacting this provision 
in Section 40 (1) of the new Act never 
meant to do away with the provisions of 
the old Law in respect of such rights as 
were accrued or liabilities incurred under 
the old Law which were automatically 
protected after the repeal of the old Law 
by virtue of Section 6 (c) and (e) of the 
Rajasthan General Clauses Act, The only 
purpose for incorporating. this provision 
was to see that if under the scheme of the 
new Act the Jand-holder gets a larger 
ceiling area than what he could have 
otherwise got if his ceiling area had been 
determined under the old Law then in 
that event the legislature warted to re- 
duce that ceiling area and it is only for 
this purpose that the first portion of Sec- 
tion 40 (1) was introduced in the enact- 
ment. From this provision of the law it 
is difficult to infer that by intreducing this 
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provision in the new Law the legislature 
Intended that old Law cannot be used for 
any other purpose except the one men- 
tioned in Section 40 (1) of the 1973 Act. 


46. As regards the application of 
the old Law in cases re-opened under 
Section 15 of the new Act, it is‘ obvious 
that it is only an enabling section which 
empowers the authorities under the Act 
to determine the ceiling area in accord- 
ance with the provisions of the old Law. 
It is but natura] that if the ceiling area 
had once been determined by the autho- 
tities under the provisions of the old Law 
and if for one reason or the other, case 
is re-opened under Section 15 of the new 
Act then it is in all fairness that such a 
determination must be made in accord- 
ance with the provisions of the old ceil- 
ing Law which were employed while de- 
termining the ceiling area. This provi- 
sion, therefore, does not throw any light 
on the intention of the legislature and it 
cannot be said that the legislature by in- 
troducing Section 15 (2) in the Act want- 
ed to rule out the application of Section 
6 (c) and (ey of the General Clauses Act. 
We, therefore, do not find any substance 
in this argument either. 


47. On the contrary, there is in- 
ternal evidence in the Act to show that 
the pending cases have to be governed 
by the old-Law. Section 15 (2), inserted 
by Act No, 8 of 1976, supports that con- 
struction. It runs thus: ; 

“(2) Without prejudice to any other 
remedy that may-be available to it under 
the Rajasthan Tenancy Act, 1955 (Ra- 
jasthan Act 3 of 1955), if the State Gov- 
ernment, after ‘calling for the record or 
ctherwise, is- satisfied that any final order 
passed in any matter arising under the 
provisions repealed by Section 40, is in 
contravention of such repealed provisions 
' and that such order is prejudicial to the 
State Government or that on account of 
the discovery of new and, important mat- 
ter or evidence which has since come to 
its notice, such order is required to be 
re-opened, it may, at any time within 
five years of the commencement of this 
Act, direct any officer subordinate to it 
to re-open such decided matter and to 
decide it afresh in accordance with such 
repealed provisions.” 


48. The opening words of the sec- 
tion “without prejudice to any other re- 
medy that may be available to it under 
the Rajasthan Tenancy Act, 1955 (Act 
No. 3 of 1955)”, clearly - show that the 
pending cases have to-to be ‘governed by 
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the old Law. If transactions “past and 
closed have to be reopened and decided 
afresh under the provisions of the repeal- 
ed law, and the ceiling area under Chap- 
ter III of the Rajasthan Tenancy Act, 
1955, has to be fixed under its repealed 
provisions, then it must.follow as a ne- 
cessary corollary, that the pending cases 
must be decided under the old Law, | 
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49. Referring to Sections 3, 6, 9 
and 19 it has been vehemently urged that 
Sections 3, 6 and 9 start with a non ob- 
stante clause which clearly throws light 
on the intention of the legislature that 
the legislature wanted to give an over- 
riding effect of the provisions of the new 
Law over all other laws then in force. 
Section 3 reads as follows:— 


“3. Act to override other laws. con- 
tracts etc, — The provisions of this Act 
shal] have effect- notwithstanding any- 
thing inconsistent contained in any other 
law for the time being in force, or any 
custom, usage or- contract or decree or 
order of a court or other authority.” 


50. On the basis of the language 
of this section it-was vehemently argued 
that the rights and liabilities created un- 
der the old Law, even if saved. by the ap- . 
plication of the provisions of Section 6 
(c) and (e) of the Rajasthan General 
Clauses Act, cannot be determined in the 
pending cates in accordance with the pro- 
visions of the old law, as‘the new Law 
has an overriding effect on all such laws 
which were ‘for the time being in force’ 
and as the old Law was in force ‘for the 
time being’ it cannot be used because of 
the language of Section 3 of the new Law. 
t was also urged that Section: 3 starts 
with a non obstante clause viz. ‘‘Not- 
withstanding anything inconsistent con- 
tained in any other law for the time be- 
ing in force”, which makes the intention 
clear beyond doubt 
that the legislature wanted no other law, 
except the new Law, to govern the rights: 
and the. liabilities of the land-holder vis- 
a-vis the State. It is further urged that 
the land-holders had no doubt filed their 
declarations under. Rule « 9 of the Rules 
of 1963, but such declarations cannot es- 
cape the overriding effect. of Section 3, 
and, therefore, after the-new Law had 
come into force the ceiling of the land- 
holders shal] be determined in accordance 
only with the provisions.of the new. Law. 
In support of this contention reliance has 
been placed by Mr. Hastimal on Chief 
Inspector of Mines v, Karam Chand Tha- 
par,. AIR 1961 SC 838; South India Cor- 
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poration (P) Ltd. v. Secy., Board of Re- 
venue, AIR 1964 SC 207, A. V. Fernan- 
dez v. State of Kerala, AIR 1957 SC 657, 
Kumaon Motor Owners’ Union Ltd, v. 

tate of Uttar Pradesh, AIR 1966 SC 785. 
While referring to the recent Full 
Bench decision of the Jammu and Kash- 
mir High Court in Rahim v, Amma Bar, 
AIR 1955 J & K 33 (FB) Mr, Hastimal 
urged that this judgmeni applies on all 
fours and it being a judgment of a Full 
Bench of that Court, it should be looked 
into with great respect. 

51L Dr. Laxmi Mal Singhvi, on 
the other hand, urged that the expres- 
sion ‘law for the time being in force’ 
does not include within its ambit the 
law ‘decmed to be in force’ and, there- 
fore, the non obstante clause of Section 3 
will not have an overriding effect on the 
old Law, which, under the circumstances 
of this case was not factually in force on 
the dey the new Law came into force, 
but on account of the fiction of law the 
old Law shall be deemed to be in force 
and, therefore, the application of old Law 
for the determination of the ceiling area 
cannot be ruled out because of the lan- 
guage of Section 3 of the new Law. 

52. In the Chief Inspector of 
Mines v, Karam Chand Thapar, AIR 1961 
SC 838, the appellants were held guilty 
under Sections 73 and 74 of the Mines 
Act for the contravention of some regu- 
lations which were not in force on the 
date of their contravention. It is true 
that those regulations ‘were deemed to 
be in force under the 1952 Act, but their 
Lordships of the Supreme Court held 
that this position did not in any way 
affect the case of the appellant, as the 
regulations were factually in force on the 
alleged date of contravention, While ar- 
riving at this conclusion their Lordships 
clarified the observations made by them 
in Rao Shiv Bahadur Singh v. State of 
Vindhya Pradesh, AIR 1953 SC 394, who 
was convicted for an offence which was 
actually not an offence on the date he was 
convicted, While discussing the doctrine 
contained in Article 20 of the Constitu- 
tion, it was observed by the learned 
Judges,— i 
: “This however would be to import a 
somewhat technical meaning into the 
phrase law in force used in Article 20. 
Law in force referred to therein must be 
taken to relate not to a law “deemed to 
be in force”, and thus brought into force, 
but the law factually in operation at the 
time of what may be called the then 
existing law. seses. It cannot therefore, 
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be doubted that the phrase “law in 
force” ag used in Article 20 must be 
understood in its natural sense as being 
the law in fact in existence and in ope- 
ration at the time of commission of the 
offence as distinct from the law “deem- 
ed” to have become operative by virtue 
of power of legislature to pass retros- 
pective laws.” 

53. In A, V. Fernandez v, State 
of Kerala, AIR 1957 SC 657 the effect of 
the non obstante clause was discussed by 
the learned Judges and it was observed,— 

‘Tt should first be ascertained what 
the enacting part of the section provides 
on a fair construction of the words used 
according to their natural and ordinary 
meaning, and the non obstante clause is 
to be understocd as operating to set aside 
as no longer valid anything contained in 
relevant existing laws which is inconsis- 
tent with the new enactment.” 


53-A. In South India Corporation 
(P) Ltd, v, Secy., Board of Revenue, ATR 
1964 SC 207 the sccpe of the non obstante 
clause, as used in Article 278 of the Con- 
stitution, came up for the consideration 
of the Supreme Court and their Lord- 
ships said:— 

“The phrase “notwithstanding any- 
thing in the Constitution” ig equivalent 
to saying that in spite of the other Arti- 
cles of the Constitution, or that the other 
articles shall not be an impediment to the 
operation of Article 278, While Article 
372 is subject to Article 278, Article 278 
operates in its own sphere in spite of 
Article 372, The result is that Article 
278 overrides Article 372, that is to say, 
notwithstanding the fact that a pre-Con- 
stitution taxation law continues in force 
under Article 372, the Union and the 
State Government can enter into an 
agreement in terms of Article 278 in res- 
pect of Part B States depriving the State 
law of its efficacy. In one view Article 
277 excludes the operation of Article 372, 
and in the other view, an agreement in 
terms of Article 278 overrides Article 372. 
In either view, the result is the same. 
namely, that at any rate during the period 
covered by the agreement entered into 
between the President of India and the 
Rajpramukh of the State of Travancore- 
Cochin dated 25-2-1950 the State ceased 
to have any power to impose the tax in 
respect of “works contracts” under the 
T. C. General Sales Tax Act (1125 M, E.).” 


54, In Kumaon Motor Owners’ 
Union Ltd, v. State of Uttar, Pradesh, 
AIR 1966 SC 785 the point for conside- 
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ration was whether in view of the provi- 
sions of Section 6 (4) of the Defence of 
India Act and the rules made thereunder 
which lays down -that during the’ conti- 
nuance in force of the Act, the Motor 
Vehicles Act, 1939, skal! have effect sub- 
“ject to certain provisions specified in 
clauses (a) to (f) and, therefore, it was 
urged that the State Government could 
not take over the route in question and 
exclude private operators. altogether 
without paying comperisation as provided 
in Chapter IV-A of the Motor Vehicles 
` Act when a scheme for nationalisation 
was prepared’ thereunder, Section 68-B 
of the Motor Vehicles Act, which appear- 
ed in Chapter IV-A and the Rules and 
orders made thereunder shall have -effect 
notwithstanding anything inconsistent 
therewith contained in Chapter IV of the 
Act or in, any.other law for the time be- 
ing in force or in any instrument having 
the effect by virtue of any law. The 
argument was that this non obstante 
clause used in Section 68-B of the Motor 
Vehicles Act overrides the application of 
Section 6 (4) of the Defence of India Act 
and the Rules made thereunder, The 
argument advanced by the State was that 
Section 43 of the Defence of India Act 
provided that "the provisions of this Act 
or any rule made thereunder or any order 
made under any such rule shall kave 
effect notwithstanding anything inconsis- 
tent therewith contained in any enact- 
ment other than this Act or in any in- 
strument having effect by virtue of any 
enactment other than this Act”, “There 
was definitely certain apparent conflict 
between Section 43 cn the one hand and 
Section 68-B of the Motor Vehicles Act 
read with Section 6 (4) of the Defence of 
India Act on the other hand and that con- 
flict had to be resolved. While considering 
the arguments. of both the parties their 
Lordships resolved the conflict by making 
the following. observations: 


_ “The only way to do it is‘to decide 
whether in such situation Section 43 of 
the Act will prevail or Section 68-B of 
the Motor Vehicles Act will prevail. Wé 
are of opinion that Section 43 of the Act 
must prevail, In the first’ ‘place, “Section 
43 appears in an. Act which is later than 
the Motor, Vehicles Act and, therefore; 
in, such a situation unless. there’ is any- 
thing repugnant, the provisions in the 
later Act must prevail, Secondly, if we 
look at the. object behind the two.-statu- 
tes, namely, the Act.and the Motor Vehi- 
cles Act, there’ can be no doubt that the 
Act, which was passed to meet.an emer- 
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gency arising out of the Chinese invasion 


of India in 1962 must prevail over the’ - 


provisions contained in Chapter IV-A of 
the Motor Vehicles Act which were meant 
to meet a. situation arising out of the tak- 
ing’ over .of Motor Transport by the 
State, - Thirdly, if we compare the langu- 
age of Section 43 of the Act with Sec- 
tion 68-B of the Motor Vehicles Act we 
find that the language of Section 43 is- 
more emphatic than the-language of Sec- 


tion 68-B, Section 43 provides that the 
provisions of the Act or any rule made 
thereunder shall have effect notwith- 


standing anything inconsistent therewith 
contained in any enactment other than 
the Act. This would show that the in- 
tention of the legislature was that- the 
Act shall prevail over other statutes. But 
we do not find the same emphatic langu- 
age in Section 68-B which lays down that 
the provisions in Chapter -IV-A would 
prevail notwithstanding anytaing incon- 
sistent therewith contained in Chapter IV 
cí the Motor Vehicles Act or in any 
other law for the time being in force.” 


55. ‘ In the light of these decisions 
of the Supreme Court if we look at the 
collocation of the words in Section 3 
viz, “law. for the ‘time being in force” 
then we see that the’ intention of the le- 
gislature, while enacting Section 3 in the 
new Act was that only those laws which 
were factually in force, were to be affect- 
ed by the overriding effect of these sec- 
tions of the new Law: which contained 
the non obstante clause. It cannot be 
denied that at the time when 1973 Act 
came into force the: old Law had been 
factually: repealed by the Ordinance No. 
1 of 1973 and'it was only the Ordinance 
that was holding the field. It is true that’ 
the: new: Law was given retrospective 
effect by the legislature. and was’ made 
effective from 1-1-1973, a date on which 
the Ordinance came into force. It is also 
true, by the fiction of law Chapter II-B 
of the Rajasthan Tenancy Act, 1955 was 
repealed by’ the new Law as 1973 Act 
was applied ‘from 1-1-1973, but factually 
the provisions of Chavter II-B of the 
Rajasthan -Tenancy Act were. not in force © 
on the date the Act of 1973 was publish- 
ed in the - official Gazette. Therefore, in 
this background we have to see whether 
the expression used in'Section 3 of the 
new Act “law -for,.the time being in 
force”, would .-cover the provisions of 
Chapter.. III-B: of the Rajasthan Tenancy 
Act, which wag factually not in force, The 
learned single Judge has repelled“ the 
argument. of Mr, Hastimal in respect . of 
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Erg AER aw by saying that the old Law was 


notin “force on the date when Section 3 
was” ifiacted by the legislature and, there- 
Sone, r Was held that that section cannct 
ave a overriding effect on the applica- 
ae of the old Law on the pending cases 








was not in 
We are in respectful agreement 
with the view taken by the learned single 
Judge and we feel that with all the em- 
phasis with which Section 3 was enacted 
by the legislature, it cannot have its over- 
riding effect on the application of the old 
Law on pending cases. 

56. The Full Bench Authority of 
Jammu and Kashmir High Court in 
Rahim v. Amma Bar, AIR 1955 J & K 33 
(FB), no doubt, appears to support Mr. 
Hastimal’s contention, but on a careful 
perusal of the entire judgment we find a 
distinguishing feature in the Kashmir law 
that was under consideration of that 
Court and it is that in Section 52 of the 
Jammu and Kashmir Agrarian Reforms 
Act (26 of.1972) made specific provisions 
for pending cases, Section 52 of that 
Act reads as follows:— 

“52. All applications, 

ceedings pending before any Revenue 
Officer, Civil or Revenue Court, any au- 
thority acting under the J. and K. Conso- 
lidation of Holdings Act, 1962, or the 
Government on the appointed date under 
any of the Acts mentioned in sub-section 
(1) of Section 5i shall abate.” 
57. Section 47 of the Jammu and 
Kashmir Agrarian Reforms Act was no 
doubt analogous with the provision of 
Section 3 of.the 1973 Act, When the 
scope of Section 47 was dealt by the 
learned Judge, who wrote the judgment 
for the Court, he expressed his opinion 
that the provisions of Section 47 and the 
Rules made thereunder shall be primary 
rule of action, but it cannot be overlook- 
ed that the provisions of Section 52 were 
heavily weighing in his mind when he 
considered the questions of pending cases 
and observed thus: . 

“Broadly speaking, a pending . action 
will survive if, by or under the new 
Act, the right be not acquired; and even 
if not so acquired, it be not lost or des- 
troyed either; and, the remedy too be not 
barred or changed. It will not survive if, 
in consequence of the new’ Act, ‘the right 
be acquired, lost or destroyed, the reme- 
dy be barred or changed.” i 

58.- The ‘subsequent discussion in 
the judgment: reflects the mind ‘of: 


suit and pro- 
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learned Judge that he was all through 
conscious of the presence of the provi- 
sions of Section 52 of that Act. We have 
no such provision in our law which can 
be called analogous to Section 52 of the 
Jammu and Kashmir Act and, therefore, 
it is difficult for us to accept the conten- 
tion of Mr, Hastimal that the decision of 
the Jammu and Kashmir High Court ap- 
plies on all fours to the present matter. 
With. all respect to the learned Judge we 
find it difficult, in the circumstances of 
these cases, to hold that the pending cases 
shall be governed by the new Law be- 
cause of the non obstante clause used by 
the legislature while enacting Section 3 
in the new Act, 


59. It was next urged that the 
provisions of Section 6 also indicate that 
the pending cases were to be governed 
by the new Law, The argument is that 
the transfers made on or after 26th Sep- 
tember, 1970 and before ist January, 
1978, except bona fide transfers, shal] be 
deemed to have been made to defeat the 
provisions of the new Act and shall not 
be recognised or taken into consideration 
while determining. the ceiling area -ap- 
plicable to a person. On the basis of this 
provision of the new.Law it is contended 
that bona fide transfers made upto 
January 1, 1973, were to be recognised by 
the authorities. while determining the 
ceiling area because Section 6 starts with 
a non obstante clause which gives an 
overriding effect over all other laws. Mr. 
Hastimal also urged. that the old Law did 
not recognised transfers beyond 26th Sep- 
tember, 1970, and therefore, no effect 
would be given to the provisions of Sec- 
tion 6 unless this section overrides the 
provision of the old Law. 


60. While discussing the scope of 
this argument in respect of Section 3, we 
have considered at length the meaning 
that should be given to the expression 
‘law for the time being in force’, While 
construing the ambit of Section 6 the 
same meaning which we ‘have given to 
the expression “any law for the time be- 
ing in force”, in Section 3 shall have to 
be given in this section also, In this view 
of the matter there can be no escape from 
the conclusion. that the non obstante 
clause in Section 6 does not in any man- 
ner turn the table in favour of the ap- 
pellants, 


61. On: the palit of the same ‘re- 
asoning we cannot accept the contention 
of Mr. Hastimal that Section 9, the open- 
ing words whereof give an overriding 
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effect to the provision of any other law, 
also indicates the intention of the legisla- 
ture that the new Law would apply to 
the pending matters, 


62. Section 19 is abe pressed into 
service by learned counsel for the appel- 
lants to support their contention that it 
makes the intention of the legislature 
clear that the new Law will govern the 
“pending cases. We regret that we can- 
‘not accept this proposition as this section 
deals with the payment of compensation 
to the land-holders whose lands are to be 
transferred to the State as surplus lands. 
While enacting the new Law the legisla- 
ture specified certain rates for determin- 
ing the compensaticn to be paid to the 
land-holderg which amount would un- 
doubtedly be different from the one pro- 
vided under the old Law, but.from this 
difference in the amount of compensation 
provided under the new Law, and the 
old Law, it cannot be said that the in- 
tention of legislature was that old mat- 
ters: will be decided under the new Law. 
In. our opinion the arguments advanced 
by learned counsel for the appellants do 
not in any manner further their cause. 

63. It may be observed that Sec- 
tions 3, 6, 9 and 19 of the new Law do 
hot create any inconsistency with the 
provisions of the old Law nor do they go 
to destroy any rights and liabilities creat- 
ed under the old Law and, therefore, the 
appellants cannot take resort to the pro- 
vision of these sections to submit that 
they will oust the application of Section 6 
_of the Rajasthan General Clauses Act to 
the pending cases, The basic approach 
for determining the cortroversy raised in 
these appeals requires us to find out whe- 
ther the rights created in favour of the 
State under clause (a) of sub-section (1) 
of Section 30-E of the old Law and the 
liabilities cast on the land-holders to part 
with their surplus lands under sub-sec- 
tion (2) of that section were destroyed by 
the enactment of the new Law, and if 

„we find that the liabilities and the rights 
incurred and created under the old Law 
have not been touched by the new Law, 
then we cannot feel’ hesitant to hold that 
the pending cases relating to the rights 
and liabilities created under the old Law 
shall be decided in accordance with the 
provisions of that Law. From the dis- 
cussions referred to above, we have come 
to the conclusion that the rights and lia- 
bilitiés created under Section 30-E of the 
repealed ceiling law have ‘not, in ‘any 
manner, been affected by the enactment 
of the new Law. .Therefore all the cases 
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initiated under the old Law and pendingp 
before the competent authorities, shall be 

disposed of in the manner and under the 

provision of the old Law. As is. clear 

from the affidavit filed by the Officer-in-}: 
charge, only 166 old cases are pending} . 
decisions and the rest of the cases, name-|. 
ly, 8494 cases were decided after 1-1-1973 
in accordance with the provisions of the 
old Law and surplus land to the extent 
of 2,95,812 acres has been taken from the 
land-holders and distributed among the 
landless tenants including the Harijans 
and Scheduled Tribes people. Learned 
Advocate-General is correct in his sub- 
mission that if on a technical ground a 
different view is taken in respect of the 
pending 166 cases then it will create an 
upheaval in the State and the rights creat- 
ed in favour of the new allottees in the 
surplus lands, shall have to be disturbed 
and . thousands of the landless 
tenants will be affected if the 
technical argument of Mr. Has- 
timal is accepted We see, force inj 
this argument. Though we may make it 

clear that this ground of learned Advo- 

cate-General has weighed with us the 

least but at the same time this practical 

aspect could not altogether be ignored by 

us, i 


64. For the reasons given above 
we do not find any life in these appeals. 
They are, therefore, dismissed. Looking 
to the circumstances of these cases we 
leave the parties to bear their own costs. 





Appeals dismissed. 
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D. P. GUPTA, J. 


Narayan Lal and others, Petitioners v. 
The Sub Divisional Officer, Bets and 
others, Respondents, 

Civil Writ Petn, No, 1019 of 1976, D/- 
9-11-1976. 


(A) Rajasthan Tenancy Act (3 of 
1955), Chap, WI-B — Proceedings under 
Chap. TM-B for determination of ceiling 
and surplus , area of land-holder pending 
when Rajasthan Imposition of Ceiling on 
Agricultural Holdings Act of 1973 came 
into force — Proceedings are governed 
by Tenancy Act and not by Act of 1973. 
AIR 1977 Raj. 46 (FB). Applied. (Para 2) 

(B) Rajasthan Tenancy Act (3 of 
1955) Chap, II-B, S, 30- DD — ~ Explana- 


KT/KT/E248/76/MVJ, 
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tion (2] — Expression “the commence- 
ment of this Act” — Expression cannot 
have reference to Raj. Tenancy (Second 
Amendment) Act of 1970, - 


To claim the benefit of Section 30-DD 
the persons must be “domiciled in Rajas- 
than” sinc? the commencement of. Act of 
1955. The expression “the commencement 
of this Act?’ cannot have reference to the 
Rajasthan Tenancy (Second Amendment) 
Act, 1970 by which the provisions of Sec~ 
tion 30-DD were introduced in Chapter 
T-B of the Rajasthan Tenancy Act. The 
provisions of Section 30-DD were no 
doubt inserted into Chapter III-B of tha 
Rajasthan Tenancy Act, 1955 by the afore- 
Said Amending Act of 1970, yet after the 
said Amending Act came into force, it 
should be deemed as if the provisions of 
Section 30-DD were physically- ‘inserted 
in the Rajasthan Tenancy Act, 1955. AIR 
1952 SC 324° Foll. ; (Para 4) 
Cases Referred : Chronological Paras 
AIR 1977 Raj 46 = 1976 WLN 564 (FB) 2 
AIR 1952. SC 324 = 1952 Cri LJ 1503 4 

” C; K., Garg, for Petitioners;; A. K. 
Mathur, Addl, Govt, Advocate, ‘for. Hes- 
pondents, `. 

_ ORDER: — I have heard learned: coun- 
sel for the parties, 

. 2. Learned counsel for the peti- 
tioner raised two contentions before me: 
„His first contention is that the proceed- 
ings regarding the determination of the 
ceiling area, applicable to late Shri Hari 
Singh, the transferor of the petitioners, 
could not have been decided under Chap- 
ter III-B of the Rajasthan Tenancy Act 
after the promulgation -of -the New Ceil- 
ing Act of 1973. This question has been 
considered in ‘all its aspects. and conclu- 
ded by the decision of a Special Bench 
of this Court in Bansidhar v. State of 
Rajasthan, Special Appeal No, 8 of 1976 
decided on 21-10-1976 = (AIR 1977 
Raj 46) (FB) and it has been held therein 
that pending matters will have to be de- 
cided in accordance with the provisions 
of Chapter III-B. of the Rajasthan, Te- 
mancy Act, This contention of the learned 
counsel, therefore, deserves to be repell- 
ed now in accordance with the, seloresald 
decision of the. Special | Bench, : 
. 3 - The second. contention: raised. by. 
the learned counsel’ is. that the petitioners 
were transferees ‘of. late Shri Hari Singh 
and that an agreement. for..sale’ was 
executed in favour of the petitioners on 
April 28, 1957, but sale deeds came to be 
executed on August 22, 1966 or there- 
about. According to the learned counsel; 
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the transfers in favour of the petitioners 
were protected under the provisions of 
Section 30-DD of Chapter III-B of the 
Rajasthan Tenancy Act, 1955 (hereinafter 
referred to as. ‘the Act’), However, there 
are two pre-conditions for recognition’ of 
a transfer under Section 30-DD, namely 
ü) the transfer should have been effected 
upto the 31st day of December, 1969; and 
(ii) it should have been effected in favour 
of an agriculturist domiciled in Rajasthan 
or in favour of the son or brother of the 
transferor, intending to take to the pro- 
fession of agriculture and capable of cul- 
tivating land personally and who had at- 
tained the age of majority on or before 
the aforesaid. date, So far as the first 
requirement is concerned, ‘the transfers 
in question were no doubt made in favour 
of the petitioners on or about August. 22, 

1966, but the second requirement of Sec- 
tion 30-DD of the Act is not Zulfilled in 

the present case, It is not the case of the 
petitioners that they were either sons or 

brothers of the transferor Shri. Hari 

Singh and, .therefore, -the transfers ef- - 
fected by him in their favour could only 

be protected if the petitioners were agri- 

culturists and further if they were domi- 

ciled in Rajasthan., The second Explana- 

tion incorporated by the Legislature to - 
Section 30-DD provides that the expres-. 

sion, “domiciled in Rajasthan” in that 
Section referred to a person who was 
permanently residing in Rajasthan since 
before the commencement of the Act. 
The agreement which is said to have been 
executed by late Shri-Hari Singh in fav- 
our of the petitioners on April 28, 1957 
has been placed on record by the learned 
counsel for the petitioners and it men- 
tions that the petitioners were. residents 
of village Dhansura of district Sabarkanta 
in the State of Gujarat..The grievance of 
the learned counsel. for the, petitioners 
is that. this agreement dated 28-4-1957 
was sought to be produced by the. peti- 
tioners before the Revenue Appellate 
Authority, but that Authority failed to 
take the same in evidence under O, 41 
Rule 27 C.P.C. In my view, even if the 
document in question, namely the agree- 
ment dated April 28, 1957 would have 
been taken’ on record by the Revenue 
Appellate Authority, it would have rather ` 
disproved the contention of the learned 
counsel, as a perusal thereof shows that 
the petitioners were not “domiciled in 
Rajasthan”. within the meaning of that 
expression as used in Section 30-DD, be- 
cause: they were not. _permanently, resid- 


ing in Rajasthan since before the com- 
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mencement of the. 

Act, 1955. , 
‘4, Learned SA for the pai 

tioners contended that in Explamation 
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(2) of Section 30-DD of the Act; the ex- 


pression “the commencement. of this Act” 
should have reference to the -Rajesthan 
Tenancy (Second Amendment) Act, 1970 
(Act No, ‘15 of 1970), by which the provi- 
sions of Section 30-DD were introduced 
in Chapter III-B of the Rajasthan Te- 
nancy Act, I. am unable to agree with 
this contention, ‘The provisions: of Sec- 
tion 30-DD were no doubt inserted into 
Chapter II-B of the Rajasthan Tenancy 
Act, 1955 by.the aforesaid Amending Act 
No, 15 of 1970, yet after the said Aménd- 
ing Act came into force, it should be 
deemed as if the provisions of S. 20-DD 
were physically inserted in the Rajesthan 
Tenancy Act, 1955, After the amendment 
of Chapter II-B of the Act by the intro- 
duction of Section 30-DD, includirg the 
two Explanations . attached thereto, it 


should be considered as if the provisions : 


of Section 30-DD were incorporated with 
pen and ink in the original enactment of 


Chapter III-B of the Act. Reference may. 
be made in this connection to the deci-. 


sion of their Lordships of the Supreme 
Court in Shamrao v, .Parulekar, AIF. 1952 
SC 324,. wherein it was observed: 


“The rule is that when a subsequent 
Act amends an earlier one’ in such a way 
as to incorporate _ itself, or a part of it- 
self, into the earlier,-then the earlier Act 
must: thereafter be-read-- and - construed 
(except where that would lead to a re- 
pugnancy,, inconsistency. or absurdity) as 
if the altered. words. had. been written 
into the earlier Act with pen and ink and 
the old words scored out so that ~here- 
after there is no need. to refer to. Ho am~ 
ending Act at all.” | 
Therefore, the - reference ` to the: 
mencement of this Act” in. Explanation 
@) of Section 30-DD after its incorp6ra- 


tion in:the parent Act of 1955, can. have 


reference only. to the commencement of 
the Rajasthan Tenancy Act, -1955 ard not 
` to. the Amending. Act No, 15 of 1970. As 
it is not the case of the petitioners that 
they were residents of Rajasthan even 
prior to 1957, the Revenue Appellate Au- 
thority rightly -came to' the conc_usion 
that the. transfers made in favour cf the 


petitioners: could not be recognised under ` 


the provisions of Section : 30-DD of the 
Rajasthan- Tenancy. Act, 


‘5. Learned counsel for tig * peas 
fioners then submitted that the - princi< 


Jodhpur University v. Eamchandra Sharma - 
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ples of natural justice were violated in 
the presént case inasmuch as the peti- 
tioners were not given an opportunity of 
hearing by the Sub-Divisional Officer. 
However, when the’ petitioners filed an 
appeal before the Revenue ‘Appellate Au- 
thority, they were afforded a hearing by 


‘that. Authority and it was after hearing 


them that the Revenue Appellate Autho- 
rity came to the conclusion that the peti- 
tioners were not domiciled in Rajasthan 
and that the transfers made in their fa- 
vour could not be recognised under Sec- 
tion 30-DD ‘of the Act, Moreover, the 
order“ passed by the Revenue Appellate 
Authority in this matter could surely 
have been subject matter of a revision 
petition before the Board of Revenue 
under .the provisions of the Act and as 
an effective alternative. remedy by way 
of revision under the provisions of the 
Rajasthan Tenancy Act ‘was available to 
the petitioners, the writ petition could 
not be entertained. 

6.  Learned-- Additional Government 
Advocate further submitted that a joint . 
petition on behalf of 11 petitioners could 
not have been filed, as the petitioners had 
separate holdings transferred to them by 
late Shri Hari Singh and as- such a joint 
writ petition is not maintainable on their 
behalf, This objection has also force and 
a joint petition on behalf of 11 petitioners 
could not be maintained, but’ as I have 
preferred.:to decide the writ: petition on 
merits, it would be unnecessary to ‘pursue 
the matter further, 

‘7. No other point was argued be- 
fore me by the learned counsel. 

- 8° In the result; the writ petition 
has no merit and, therefore, the same is 
dismissed, f 

mi Petition dismissed, 
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‘University of Jodhpur and others, Ap- 
pellants v, Ramchandra Sharma | and 
another, Respondents. “ 

Civil Special Appeals’ Nos. 79 and 80 
of 1976, D/- 4-10- 1976.* 

(A) Jodhpur ‘University Act (17 of 
1962), S. 12. (5) —. Emergency -powers of 
Vice-Chancellor — Vice-Chancellor not 


*(Against judgment’ of S. N. Modi, J. D/- 
27- 5-1976. ) i 
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competent to repeal Ordinance 368 by 
issuing notification D/- 24/25-4-1975 under 
emergency power — Notification to that 
extent ultra vires powers of Vice-Chan- 
cellor — (Ibid, S. 24). 


The repeal of an Ordinance is the 
legislative function and therefore the re~ 
peal can also take place after following 
the same procedure prescribed in S, 24 
for making the Ordinance. The language 
ofS. 12 (51 makes itclear that the Vice« 
Chancellor under emergency power can 
act on behalf of any one of the:authorities, 
officers, or body, but he cannot assume 
the functions of all the authorities, offi- 
cers or bodies simultaneously. Even, if, 
for the sake.of argument, it is assum= 
ed that he can do so, it cannot be spelled 
out from the language of S. 12 (5) that 
‘the legislature wanted to confer on the 
Vice-Chancellor the legislative function 
so as to make or repeal the Ordinance, 


Where the impugned notification D/~ 
24/25-4~-1975 was issued by .the Vice- 
Chancelior under S, 12 (5) after Academic 
Council had moved the proposal to repeal 
Ordinance No, 368 governing re-evalua~ 
tion and reassessment of answer books and 
the Syndicate had accepted the said pro- 
posal but the further formalities which 
were necessary to be followed under 
Section 24, namely, consideration of pro- 
posal by Senate and approval of Chan- 
cellor had not been complied with. 


Held that to the extent to which the. 
notification repealed Ordinance 368 (that 
is, Para 2 of notification), -it was ultra 
vires the powers of Vice-Chancellor and 
liable to be quashed, (Paras 8, 9, 10) 


Held further that as the petitioners- 
respondents did not challenge the new 
system of double evaluation of answer 
books and did not pray to get this sys- 
tem declared illegal, Para 3 of the im- 
pugned notification which dealt with it 
and Para 1 thereof which was introduc- 
tory and connected with Para 3 were not 
liable to be quashed, (Paras 11, 12) 


(B) Rajasthan High Court Ordinance 
(15 of 1949), Section 18 — Writ appeal 
— New point — Not proper to permit 
appellant to raise new point in appeal, 


It is not open to the appellant which 
had not disputed respondents’ right to 
get their answer books re-evaluated in case 
impugned notification was declared invalid 
and which had not disputed a candidate’s 
eligibility to make an application under 


-exercise of the 


ALB 


Ordinance 368 if he failed in aggregate, 
to change its stand at appellate stage, 
(Paras 13, 14, 15, -16) 
C, L, Agarwal, for Appellants: M. B. L; 
Bhargava, for Respondents, 


- JUDGMENT:— Both these special 
appeals are filed by the University of 
Jodhpur and they are directed against the 
judgment of the learned single Judge 
dated May 27, 1976.* Since common 
questions of law are involved and the 
cases are based almost on identical facts, 
we propose to dispcse them of by one 
judgment, 


_ 2 Respondents Bajrang Singh and 
Ramchandra Sharma appearned at the 
First year and Third year L.L. B. Exa~ 
mination of the University of Jodhpur 
held in the months of June, 1975. Baj- 
rang Singh failed in paper I namely, law 
of Contract, by two marks, while Ram- 
chandra was declared unsuccessful, as he 
could not secure the requisite number of 
aggregate marks prescribed by the Ordi- 
nance, though he passed in all the papers 
individually, Both these students applied 
fo the University for the re-evalua~ 
tion of their two papers each, but 
their request was turned down by 
the University Authorities and they 
were not even supplied by the Univer« 
sity the prescribed forms for seeking re~- 
evaluation of their answer-books, This 
attitude of the University was challen~ 
ged by these two respondents by pre- 
ferring two separate writ petitions before 
this Court. Those writ petitions came up . 
for hearing before the earned Single 
Judge, who, by his judgment dated May 
27, 1976. quashed the notification issued 
by the Vice-Chancellor dated 24/25-4- 
1975, whereby the Vice-Chancellor in 
powers vested in him 
under Section 12 (5) of the Jodhpur Uni- 
versity Act, 1962, repealed the Ordinances 
governing the re-evaluation and re-as- 
sessment of answer-books, and declared 
that the petitioners. Bajrang Singh and 
Ramchandra Sharma were entitled to get 
their answer-books re-evaluated under 
Ordinance No. 368, . 


3. Mr. Agarwal, appearing on bes 
half of the appellart-University, has ur~ 
ged that the learned Judge has erred in 
quashing the impugned notification in~ 
cluding the declaraton of the University 
that a scheme of double evaluation sys-< 
tem of answer-books was introduced from 


*(Reported in 1975 WEN (U.C,) 148), 
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the examination. of 1975 in all the facal- 
ties except BE. I, II and II (First 
Semester) Examination of 1975, Accord- 
ing to Mr, Agarwal the University has 
power to introduce any system of eva- 
luation of answer book and that system 
cannot be challenged by the students. In 
the instant case it is contended by Mr, 
Agarwal that the students did not ac- 
tually challenge the system of double 
evaluation of answer-books introduced by 
the University, nor was there any prayer 
sought for questioning such a system 
still the learned - single Judge quashed 
that part of the impugned Notificatzon 
which related to the introduction of ~he 
system of double evaluation of answ2r- 
books. He also argued that the Vize- 
Chancellor has been clothed by.the Legis- 
lature with the emergency powers to 
meet the need of the emergency and it 
-was in the exercise of that power under 
Section 12 (5) of the Jodhpur University 
Act that the.Ordinance relating to the re- 
evaluation and re-assessment of answer 
books was repealed by him, In these cir- 
cumstances, according to Mr, Agarwal, 
students cannot pray for the re-evaluation 
of their answer-books after the Ordinance 
No, 368 was repealed by the Vice-Chan- 
cellor by issuing the impugned notifiza- 
tion under Section 12 (5) of the Act. 


4. Mr. Bhargava, appearing on se- 
half of the students, on the other hand 


pleaded that the Vice-Chancellor under 
the Emergency power of Section 12 (5) 
of the. Act, cannot exercise the legisla- 


tive function of enacting or repealing the 


Ordinances for which an elaborate’ proce~ 
dure has been prescribed by the Jodh- 
pur University Act, 1962 
called ‘the’ Act), He, therefore, argwed 
that the repeal of Ordinance No, 368 by 
issuing the impugned notification dated 
24/25-4-1975 is obviously ultra vires ‘he 
powers of the Vice Chancellor . and, in 
such circumstances, the students .¢o.ld 
demand the re-evaluation of their aas- 
wer-books in the two papers each, >e- 
cause the Ordinance 368 was not proper- 
ly repealed by the authorities mentioned 
in the Act. Mr. Bhargawa,, however, did 
not address the Court on the validity or 
otherwise of the system of double eva- 
luation of answer-books introduced _by 
the University under para 3 of the im- 
pugned notification. 


5. The crucial question to be de- 
cided by us in these appeals is whether 
the Vice-Chancellor in the exercise of his 
emergency powers under Section 12 (5) 
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of the Act could repeal the Ordinanca 
governing the re-evaluation and -re-as- 
sessment of the answer-books, 


6. Section 24 of the Act deals with 
the procedure for the promulgation of 
Ordinances, It reads as follows: 

“24, (1) Ordinances shall be made by 
the Syndicate, but no such Ordinance | 
shall take effect until it has been ap- 
proved by the Chancellor after consider- 
ing the views of Senate: 


Provided that no. Ordinance concern~ 
ing admission to the University or to its 
examinations, courses of study, schemes of 
examination, attendance and appointment 
of examiners shall be considered unless 
a draft of such Ordinance has been pro- 
posed by the Academic Council, 

(2) The Syndicate. shall not have 
power to amend any draft proposed by 
the Academic Council under the provi- 
sions of sub-section (1), but may reject 
it or return it to the Academic Council 
for reconsideration, either in whole or in 
part together with any amendments which 
the Syndicate may suggest: 

Provided that no Ordinance affecting 
the income or expenditure of the Univer- 
sity shall be made, amended, repealed or 
added to, unless prior consent in writing 
of the State Government to the draft of 
such Ordinance has been obtained, 


(3) All Ordinances -made by the 
Syndicate. shall be submitted to the 
Senate, and shall be considered by the 


Senate at its next meeting. The Senate 
shall have power, by a resolution passed 
by amajority of not less than two-thirds 
of the members voting, to cancel any 
Ordinance made by the Syndicate and 
such Ordinance shall from the date of 
such: resolution be void.” 


7. According to the provisions of 
this section Ordinance made by the Syn- 
dicate, shall not take effect until it has 
been’ approved by the Chancellor after 
considering the views of the Senate, ‘The 


- proviso to the section further provides that 


no Ordinance concerning admission’ to the 
University or to its examinations, courses 
of study, schemes of examination, atten- 
dance and appointment of examiners shall 
be considered unless a draft of such Ordi- © 
nance has been proposed by the Acade- 
mic Council. This provision of the Act 
shows that before an Ordinance can take 
effect the proposals must be adopted by 
the Syndicate and they should then be 
placed before the Chancellor, who will 
accord his consent only after taking into 
consideration: the views'of the Senate: 
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8 It is not disputed that Ordinance 
No, 368 deals with the schemes of exa- 
mination and, therefore, it could be made 
only after the proposal. was initiated by 
the Academic Council, Mr. Agarwal has 
candidly conceded before us, and in our 
opinion rightly .so, that the Ordinance 
can be repealed only after following the 
procedure prescribed for enacting the 
Ordinance as laid down in Section 24 of 
the Act. He also admitted that till the 
impugned notification was issued on 
24/25-4-1975 the-Chancellor had not ac- 
corded his consent for the repeal of 
Ordinance No, 368 ncr was_it discussed 
till then by the Senete, This fact is not 
disputed that Ordinance 368 was repealed 
in accordance with. the provisions of Sec- 
tion 24 only after the approval for repeal 
was accorded by the Chancellor in No- 
vember 1975, These facts show that at 
‘the time when the two respondents rais- 
‘ed the demand of re-evaluation of their 
‘papers Ordinance 368 was not ` properly 
repealed, The case of the University is 
that the Ordinance 368 was not in force 
on the day the application for re-evalua- 
tion was made by the respondents, be- 
cause the notification issued by the Vice- 
Chancellor on 24/25-4-1975 under Sec- 
tion 12 (5) of the Act, had the effect of 
repealing the said Ordinance, as the im- 
pugned notification issued after the Aca- 
demic Council had moved the proposal to 
repeal the same and the Syndicate had 
accepted the said proposal, But it is. not 
disputed that further formalities which 
were necessary to be followed, namely, 
consideration of the proposal by the Se- 
mate and the approval of the Chancellor, 
had not been -complied with. 

9. Section 12 (5) of. the Act’ no 
doubt confers emergency powers on the 
Vice-Chancellor to meet emergency situa- 
tions, but from this provision of the law 
it is not possible to say that the Vice- 
Chancellor under this power can assume 
legislative function ccnferred by the Act 
on various bodies or functionaries under 
the law. Section 12. (5) of the Act reads 
as follows:— 

“12 (5). In any emergency, when, in 
the opinion of the Vice-Chancellor, im- 
mediate action is required, the Vice-Chan- 
cellor shall take such action as he may 
deem necessary and shall at the earliest 
opportunity report the action taken to 
the officer, authority, or body who or 
which in the ordinary course would have 
dealt with the matter but nothing in this 
sub-section shall be deemed to empower 
the Vice-Chancellor to incur any expen- 
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diture not duly authorised and provided 
for in the budget.” 

10. A perusal of this section indi- 
cates that the section has conferred this 
emergency power on the Vice-Chancellor 
to meet emergency situation by taking 
such action on behalf of some other au- 
thority, officer or body, who could not 
immediately meet to take the stock of the 
situation, but a rider has been put on 
this and it is that immediately after 
taking.an action under this Section the 
Vice-Chancellor shall report the matter 
to the officer, authority or body concern- 
ed on whose behalf he had to act to 
meet the emergency situation. The power 
to make Ordinance does not vest in one 
authority, Section 24 lays down an ela- 
borate procedure for making the Ordin- 
ance, and it takes effect only after the 
Chancellor had approved the proposal 
coming through the various bodies men- 
tioned in Section 24 of the Act. The re- 
peal of the Ordinance, as conceded by 
Mr. Agarwal, is the legislative function and 
therefore, the repeal can also take place 
after following the same procedure, pres- 
cribed for making the Ordinance. That 
language of Section 12 (5) makes it clear 
that the Vice-Chancellor under emer- 
gancy power can act on behalf of any 
one of the authorities, officers or body, 
but it cannot assume the functions of all 
the authortiies, officers or bodies simulta- 
neously, If for the sake of argument the 
contention of Mr, Agarwal is accepted 
that under emergency powers functions 
of all the authorities, officers or bodies 
can be used by the Vice-Chancellor, even 
then it is not spelled out from’ the lan- 
guage of Section 12 (5) that the Legisla- 
ture wanted to confer on the Vice-Chan- 
cellor the. legislative function so as to 
make or repeal the Ordinance, The Vice- 
Chancellor, in our opinion, was not com- 
petent to repeal the Ordinance 368 by 
issuing a notification under the emer- 
gency powers, To the extent to which 
the notification repeals the Ordinance 368, 
it is ultra vires the powers of the Vice- 
Chancellor and, therefore, ‘the order of 
the learned “single Judge quashing the 
notification so far as it relates with the 
repealing of the Ordinance No, 368 can- 
not be said to be erroneous. l 


11. We were taken through both 
the writ petitions and specially our at- 
tention was drawn to the prayer clause 
of these two petitions. The petitioner-res- 
pondents never challenged the new sys- 
tem of double-evaluation. of answer- 
books, nor was any prayer incorporated 
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in the prayer clause to get this. system 
declared illegal. During the course of 


arguments Mr, Bhargava did not addrass . 


the Court on the question that the sys- 
tem of double-evaluation of answer- 
books was, in any -manner, illegal. We, 
therefore, feel: that so far as: para 3 of the 
impugned -notification is . concerned, the 
notificaton cannot be said to be void, as 
it was within the competence of the Uni- 


versity to have introduced any system- 


for evaluation of the answer-books, wh:ch 
might be considered by the- ‘authorities 
concerned. as conducive for carrying eut 
the scheme of examination, 


12. As regards para 1° .of thé” in- 
pugned notification it can be ‘said ‘ that 
this is an introductory part and it rela- 
tes only to the recommendation- of “he 
Academie Council and the -‘decision of 
the Syndicate taken vide resolution Nc 4 
dated 4th January, 1975, This part of he 
notification does not violate any ` stazu- 
tory provision. It cannot’ therefore be 
quashed, because it has a direct conn=c- 
tion with para 3 whereby the Universty 
by issuing the said -notification has in- 
troduced a system of- double-evaluation. 
In this view of the matter we feel that 
the learned single Judge. « has -erred in 
quashing the. ‘entire . notification: : dazed 
24/25-4~1975, In our opinion only: para 2 
of the said notification can’ be quashed as 
the powers to repeal the Ordinance “368 
governing the re-evaluation and re-assess- 
ment of answer 'books,. did not:.vestin zhe 
Vice-Chancellor and, therefore, para 2 of 
the notification was ultra vires the power 
of the Vice-Chancellor, . 


13. It brings us to the second quas- 
tion whether the respondents in both 
these appeals: can claim re-evaluat-on 
under Ordinance 368. Bajrang Sirgh 
who had appeared at the first LL.B: eza- 
mination, had failed only in one parer, 
namely, ‘Law of Contract, but he applied 
for re-evaluation. of ‘his: two papers, viz., 
paper No, 1 — Law of ` Contract end 
paper No, 2 — Law of Torts, Ram Chan- 
dra Sharma, who appeared at the.third 
year LL.B, examination, failed in aggre- 
gate; He also -applied- for re-evaluation of 
his two papers. It is.clear from the judg- 
ment of the learned single Judge that -he 
University ‘had accepted: this position that 
if the Vice-Chancellor was not competent 
under Section 12 (5) of tha. Act-to rep2al 
the Ordinance:then both the respondeats 
were competent for the re-evaluation of 
their answer-books as desired by th2m 
under. Ordinance 368. This position, which 
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was taken before -the learned single 


- Judge, was, however, not adhered to by 


Mr, Agarwal before us, Mr, Agarwal 
argued that even.if „Ordinance. 368 was 
not properly repealed: by the Vice-Chan- 
cellor by issuing ‘the impugned . notifica- 
tion, both the respondents’ cannot claim 
for re-evaluation, as it is Bajrang Singh 
alone who has failed in one subject only, 
who is entitled to-get re-evaluation and 
that too only in one subject, We regret 
that we cannot allow the University to 
regarding the re-eva- 
luation of the answer-books ‘of both the 
respondents, When the University had not 
disputed the respondents’ right to get 
their answer-books re-evaluated in case 
the impugned notification was declared 
invalid, it will not be fairon the part of 
the University to change its stand at the 
appellate stage. As.the scope of the ap- 
plication of Ordinance 368 to both the 
respondents was not challenged before 
the learned single Judge, we cannot per- 
mit the University — to raise a new dispute 
before us in appeal. We have held that 
the second para. of the. impugned notifi- 
cation repealing Ordinance 368 was not 
valid and, therefore, the directions issued 
by ‘the learned single Judge for the. re- 
evaluation of the two papers. of each of 
the.respondent cannot be interfered with 
in the appeal filed -by the University, 
specially when the. University . had not 
raised’ any dispute regarding. the 
right ‘of the respondents to get their ans- 
i a re-evaluated under Oraimaneh 


- 14. - It is now not disputed that 
Ordinance 368 was repealed in accord- 
ance with the provisions of the Act by 
the Chancellor on 29-11-1975, but before 
it. was repealed by the Chancellor it 
(Ordinance 368) was very much in vogue 
and it held the field and, therefore, the 
respondents could apply for the re- 
evaluation of their answer-books under 
the provisions of said Ordinance 368. 

15. `- It was also’ argued by Mr. 
Agarwal that respondent Ramchandra 
Sharma, who did not fail in any indivi- 
dual paper -but failed only in the. aggre- 
gate, cannot put up. his. claim for re- 
evaluation of his two papers under, the 
provisions of Ordinance 368 because, ac- 
cording to him’ only those ‘students; ‘who 
have failed in not more than two | papers 
at the LE. B. examination, “at the faculty 
of law, were eligible to apply for’ re- 
evaluation ` under Ordinance ` 368. Mr./ 
Agarwal reads para. (d).-of clause: (1) of 
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Ordinance 368 in the manner that only 
that candidate, who has failed in one or 
two papers, can claim re-evaluation but 
if a candidate has failed in the aggregate 
he cannot be eligible to make an applica- 
tion under Ordinance 368 for the re-eva- 
luation of his papers. 


16. As pointed out ‘above this dis- 
pute was never raised by the University 
before the learned single Judge, It would 

‘not be proper for us to permit Mr. Agar- 
wal to raise a new point in appeal. We, 
therefore, do not want to enter into this 
new controversy. In this view of the mat- 


ter the direction issued by the learned 
single Judge that respondents Bajrang 
Singh and Ram Chandra Sharma both 


were entitled to get their answer-books 
in two subjects re-evaluated does not call 
for any interference at our hands, Since 
the directions of the learned single Judge 
may go a long way to raake the life of 
the two candidates, who had applied for 
re-evaluation, we are inclined to take this 
technical view that disputes not raised be- 
fore the learned single Judge shall not 
be permitted to be raised for the first 
time before us. 


17. The result is that the appeals 
of the University in these two matters 
are partly allowed and it is held that 
paras 1 and 3 of the impugned notifica- 
tion dated 24/25th April, 1975, are valid. 
Para No. 2 of the said notification is, 
however, quashed as being ultra vires the 
powers of the Vice-Chancellor of the 
University of Jodhpur, Both the respon- 
dents can, therefore, lawfully claim for 
the re-evaluation of the two papers for 
which they made application to the Uni- 
versity under Ordinance 368, Looking to 
the circumstancés of the case we leave 
the parties to bear their own costs 
throughout, 

: Appeals partly allowed, 
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executed by Corporation — Demand 
notice for costs under S. 24 is valid, 


It is not correct to hold that a notice 
under Section 24 asking the land holder 
to pay the proportionate cost of works to 
the Corporation can be issued only in 
case aland-holder refuses to execute the 
work on his respective land holdings spe- 
cified by the competent authority. 

i . l (Para 4) 

A plain interpretation of Section 24 
would show that all thatit meansis that 
every land holder excepting those who 
are executing the work specified by the 
competent authority car be asked to pay 
to the ‘corporation proportionate cost 
of work, This necessarily means that it 
is only if a competent authority has asked 
a land holder to execute the work in 
his respective land holdings and he is 
executing the same that Section 24 will 
not be applicable to him. But Section 24 
does not say that in the absence of any 
direction by the competent authority to 
a land holder to execute any work and 
even when that land holder has agreed 
in his loan application to get the works 
executed by the corporation, Section 24 
will not apply. (Para 4) 

(B) Rajasthan Land Development 
Corporation Act (17 of 1975), Section 24 
(4) — Petitioner voluntarily participating 
in Scheme under Act — Cost sought to 
be recovered — Grievance about exces- 
sive estimate of cost cannot be examined 
in writ petition, (Constitution of India 
Art. 226). ; 

If the petitioner. feels aggrieved at 
the excessive estimate, and hence the 
demand in the notice, he may if it is per- 
missible to him under law take up this 
matter under Section 24 (4) of the Act 
which provides for any dispute relating 
to a notice to be adjudicated in an in- 
quiry to be held by the Collector. 

i (Para 5) 

B. L. Purohit, for Petitioner; S. K. 
Tiwari, Addl. Advocate General, for Res- 
pondents Nos, 1 to 5. : 


. ORDER:— The Legislature of Rajas- 
than has passed the Rajasthan Land 
Development Corporation Act, 1975 (here- 
inafter to be called ‘the Act’), The object 
for which the Act has been passed is to 
constitute a Corporation for the execu- 
tion of projects relating to land develop- 
ment with a view to preventing damage 
to land and loss in agricultural produc- 
tivity and to securing. optimum utilisa- 
tion of land and water resources in the 
State. of. Rajasthan and for other matters 
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connected therewith or incidental there- 
to. i 

2, Section 2 (e) defines ‘compe-ent- 
authority’ to mean any authority 2m- 
powered under the relevant law to re- 
quire execution of works by land holders 
or to- execute or get the works executed. 
The ‘relevant law’ is defined in S. 2 (p) 
to mean the Rajasthan ‘Irrigation and 
Drainage Act and certain other Acts re- 
lating to land development for the time 
being in force in the State of Rajasthan, 
Section 2 (j) defines ‘land development 
to mean amongst others -construc-ion, 
renovation, re-designing, re-aligning and 
lining of water courses ‘Project’ is defin- 
ed in Section 2 (n) to mean any prcject 
of or scheme for land development sanc- 
tioned under Section 20, Section 20 em- 
powers the State Government to sanction 
any project specifying the areas entrust- 
ed to the corporation and the works to be 
executed by the corporation in such 
area sub-section (2) further lays down 
that the corporation shall in collabora- 
tion with the prescribed agency be the 
sole authority for execution of works in 
the areas entrusted to the corporation un- 
der sub-section (1) except in cases waere 
land holders execute works in their res- 
pective land holdings within the period 
and in the manner specified by the com- 
petent authority. Section 24 provides that, 
for the purpose of execution of the works 
every land holder other than those who 
execute the works in their respective 
land holdings within the period and in 
the manner specified by the competent 
authority shall pay to the corporation the 
‘proportionate cost of works on the issue 
of a notice to him by the corporacion. 
Sub-section (4) provides that any dispute 
relating to a notice shall be. adjudicated 
in an inquiry to be held by the Collec- 
tor, Section 26 provides for a loan tc be 
taken by the land holder from a bank or 
‘a financing institution for an ‘ordinary 
loan for meeting the proportionate rost 
of works and sub-see, (2) provides that the 
the amount of ordinary loan. if sanct_on- 
-ed to the land holder shall be paid to 
the Corporation by ‘the bank’ or the 
financing institution concerned on ac- 
count of and on behalf of the land hol- 
der towards the proportionate . cosi of 
works payable by him to the corporation. 
Section 27 provides: that if the. land hol- 
der is unable ‘to raise an ordinary oan 
the- corporation’ may -grant to such land 
holder a special loan, Section 30 prov-des 
for a penalty of stoppage of water 
supply. to.the land holders. who -fail. to 
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provide funds to the - corporation within 
the period allowed to them for meeting 
proportionate cost of works, Sub-sec. (3) 
of Section 30 provides for an inquiry to 
be made by the Collector whether the 
requisition made under sub-section (1) 
was proper. or not. : : 

3. In exercise of powers conferred 
by sub-section (1) of Section 20 of the 
Act the State Government sanctioned a 
number of projects to be executed by the 
Rajasthan Land Development Corpora- 
tion (hereinafter to be called the ‘Corpo- 
ration’) in the areas mentioned therein. 
A copy of the notification dated 30-5-1975 
filed along with the reply by respondent. 2 
Ex. R, 2 shows at item 57 Sardarpura 
Distributory SPD-20, After the project is 
sanctioned the Corporation prepares a 
scheme: of the land development so as to 
undertake a scheme on behalf of the land 
holders, The proportionate cost of work 
is to be borne by the land holder, For 
that purpose the amount of loan is to be 
raised from the bank or the financing ins- 
titution by the land holders with the 
assistance of the Corporation. The prac- 
tice followed by the respondent 2 is that 
after the project has been sanctioned the 
colonisation authorities who are entrusted 
with the job of collecting loan applica- 
tions on behalf of the corporation visit 
the Chak along with the Chak Plan and 
cost estimate with a view to explaining 
to the farmers the manner in which the 
proposed works are to be carried out and 
the benefits accruing to them, It is stated 
in reply that in pursuance of this the 
authorities went to the village and after 
éxplaining the scheme loan applications 
were got signed from a number of land 
holders including the petitioner. A copy 
of the loan application dated 21-11-75 
signed by the petitioner is on record. By 
this application the petitioner has asked 
‘for a loan of Rs. 10,017/- from the Bank of 
Rajasthan and has also authorised the 
bank that on sanction of the loan. the 
said amount.may be given to the officers 
of the Corporation who are to execute the 
work on his behalf. The Corporation has 
prepared an estimate work inthe Chak of 
the petitioner with which we are con- 
cerned which is of watercourse lini 
and has worked out the 


signal to the 
for commey 
soon as” 
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Manager, that on the basis of the loan 
applications received about 80% of the 
cost of works is likely to be: made avail- 
able by way of commercial credit, The 
financial sanction in respect of this Chak 
was accorded by the Corporation on 12-2- 
76. Bank of Rajasthan had conveyed the 
sanction of loan applied for on 17-2-76, 
and the executing agency commenced the 
work in this Chak on 19-2-76. As the 
Bank is advancing the loan: evidently the 
bank insists on getting the land of the 
loanee mortgaged, The Corporation hav- 
ing asked the petitioner to execute the 
mortgage the: petitioner. refused to do so. 
Evidently this created a situation in which 
the work which had been started on the 
basis of the assurance from the petitioner 
given by him in. his loan application, was 
in danger of being starved of funds be- 
cause of the refusal of the- petitioner to 
execute the mortgage documents, It was 
thereupon that the respondent 2:Corpora- 
tion invoked to its aid Section 24 of Act 
and gave notice to the petitioner a notice 
asking him to pay Rs. 10,017/-. Another 
notice also was issued to him demanding 
Rs. 2328/-, Thereafter the petitioner filed 
this petition in this Court with the al- 
legation that the impugned notices were 
un-warranted and that he was also ap- 
prehending that he may be proceeded 
with under Section 30 of the Act by 
stoppage of water and asking for quash- 
ing of these notices, 


4. Mr, Purohit learned counsel for 
the petitioner has first sought to contend 
that the loan application was not signed 
by the petitioner after knowing. its im- 
plications, As a matter of fact in the 
petition it had been alleged that the loan 
applicaticn was in English and the peti- 
tioner who does not know the language 
did not understand what he was signing. 
This has been denied in the reply where 
it is stated that the petitioner . never 
raised any objection when the scheme 
was explained to him andin token thereof 
signed the loan application, It is also 
emphasised that the loan application was 
in Hindi and not in English, A reference 
to the loan application filed along with 
the reply clearly shows that the loan ap- 
plication was in Hindi -and it also bears 
the signatures of the petitioner in Hindi. 

he futile therefore for the petitioner to 

asked {pge did not understand the full 
to th ~t the loan application which 
€ Corporatig}iding the one which 

`> the loan amount 


purpose of 
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executing the work to be executed by 
it. Mr. Purohit however next raises a 


serious objection to the notice under Séc- 
tion 24. on the ground that it is only if 
the petitioner refuses to execute the work 
on his respective land holdings specified 
by the competent authority that he can 
be asked to pay the proportionate cost of 
works to the corporation, It is Mr. 
Purohit’s case that the petitioner has al- 
leged and is even now agreeable to exe- 
cute the work of lining of water course 
and makes a grievance that though the 
competent authority has not asked him to 
do so and yet Section 24 is being applied 
to him. Now sub-section (2) ofS. 20 pro- 
vides that the corporation will be the 
sole authority for execution of works in 
the areas entrusted to the corporation 
under sub-section (1). After the issue of 
a notification on 30-5-75 the State Gov- 
ernment had entrusted to the corporation 
the works to-be executed in the area 
where the land of the petitioner is situate 
and which is included in the area of said 
notification, Mr. Purohit however main- 
tains that as Section 20 (2) carries an ex- 
ception in favour of those land holders 
who execute work as specified by the 
competent authority it is incumbent on 
the competent authority to call upon a 
land holder to execute any particular 
work and it is. only if the land holder 
after having been so-called, refuses to 
execute the work that Section 24 can be 
invoked. I do not agree, A plain interpre- 
tation of Section 24 would show that all 
that it means is that every land holder 
excepting those: who are executing the 
work specified by the competent autho- 
rity can be asked to pay to the corpora- 
tion ‘proportionate cost: of work, This 
necessarily means that it is only if a com- 
petent authority has asked land holder 
like the petitioner to execute. the work 
in his respective land holdings. and he is 
executing the same that Section 24 will 
not be applicable: to him.. But Section 24 
does not say that in the absence of any 
direction by the competent authority to a 
land. holder . to .execute any work and 
even when that land holder like the peti- 
tioner has agreed in his loan application 
to get the works executed. by the cor- 
poration, Section 24 will not- apply. It 
seems to me that to accept the argument 
of Mr, Purohit will meke Section 24 com- 
pletely unworkable, This interpretation 
will also require the competent authority 
mandatorily to direct the land holder to. 
execute the work himself even if the 
competent authority for good, sound 
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technical reasons in* connection with the 
works- feels that such’ a work should not 
be executed by the land holder, Mr. 
Purohit’s argument seeks to read into the 
Section 24 a condition precedent. that it 
is only after a competent authority has 
called upon the land holder to ` exeeute 
the work and he has failed to do so zhat 
the jurisdiction of the corporatior to 
execute works would come into flay. 
This runs completely counter to the 
scheme of the Act and the mandate of 


Section 20 (2) which‘ lays down that the- 


corporation will be the sole authority for 
execution of the work in the areas en- 
trusted to the corporation under sub-sec- 
tion (1). Mr, Purohit :also referred me to 
sub-section (3). of Section 20- which says 
that nothing shall affect the exercise of 
powers and performance of functions ` by 
the competent authority in relation to 
issue of any notices, requisitions or direc- 
tions by it to land holder for execution of 
work. Frankly I fail to see the relevency 
of that for the . argument which Mr. 
Purohit urges. Sub-sec, (3), says he anly 
empowers the competent authority under 
the relevant law to issue notice, direct-ons 
etc, which it deems fit under the provi~ 
sions of relevant laws, It does not how- 
ever mean that if in particular case the 
competent authority under the relewant 
law has not chosen fit to take any action 
asking the land holder to execute any 
work, the jurisdiction of the corporation 
is suspended thereby. This argument 
would reduce corporation to a mere ap- 
pendage of the competent authority, a 
situation surely not contemplated when 
the legislature passed the Act. The legis- 
lature could ‘not have contemplated the 
corporation to be left in such a susperded 
state of existence as not to be able to 
function unless some competent authcrity 
under the relevant law was first to zake 
action, That argument has only tc’ be 
stated to be rejected. The only exception 
under Section 24 of the Act aré'those 
persons who are executing the works in 
their respective ‘land holdings’ in the 
manner specified by the competent auho- 
rity, In the present case admittedly ‘the 
competent auhority. has . not asked the 
petitioner to execute any work. The ex- 
ception in Section 24 therefore cannot 
apply to the case of the petitioner, This 
plea of Mr. Purohit ‘therefore fails, 


5. Mr. Purohit had also, -sought: to 
make a grievance about the excessive 


cost of the lining of the water course. 
He sought to urge that the cost estimated 


Rawat Ram v. State (Sachar J.) 


. [Prs. 4-5] 


by ‘the corporation was excessive and was 
beyond proportion to any justifiable ex- 
penditure, The allegation that estimated 
cost of water course is arbitrary is denied 
in the reply, It is stated.that the cost has 
been -worked out by . the qualified en- 
gineers attached to the State Irrigation 
Department and approved by the Financ- 
ing Institutions including the Agricultu- 
ral Refinancing and Development Cor- 
poration Bombay. The scheme of develop- 
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-ment the various site plans and the de- 


tails of works have been filed along with 
the petition, It is also stated that 


the estimated cost per bigha works out 


371 and that is why the demand of 
Rs. 10017/-, the total estimated cost from 
the petitioner has been worked out, Ob- 
viously it is difficult for this-Court to 
Say anything about the probable or the 
estimated cost worked out by qualified 
expert agency, Mr. Purohit also objected 
to the addition of 49% on account of 
price escalation and other administrative 
charges to emphasise how the cost has 
been inflated. I am afraid sitting under 
Article -226 I can hardly be expected to 
go into the justification of these details 
constituting the’ estimate, though addition 
of 49% price escalation: included in the 
estimate may prima facie seem to be on 
the high side. Mr. Tiwari however ex- 
plained that this addition for price escala- 
tion was made out of abundant caution 
so that if during the process of executing 
the work the cost goes up such funds 
may be available, He had also assured on 
behalf of State that if ultimately the cost 
works out to be the less than estimated 
the ‘benefit of that will be given to the 
petitioner and: to the other land holders 
and out of the amount now realised from 
them the balance will be . refunded to 
them, Whatever ‘the grievance and what- 
ever the justification -for Mr. Purohit’s 
objection the same unfortunately ` cannot 
be examined by me. If the petitioner feels 
aggrieved at the excessive estimate, and 
hence the demand- in the-notice he may 
if it is permissible to him under law take 
up this matter under Section 24 (4) of the 
Act which provides for any dispute re- 
lating to a notice to be adjudicated in an 
inquiry to be held by the Collector. As 
a matter of fact one of the objections 
raised by the respondent: was ` that such 
an alternative remedy being available to 
the petitioner challenge by the writ peti- 
tion was not maintainable. The corpora- 
tion has also stated inthe reply that the 
development’ works had been undertaken 


with a view to securing optimum utilisa- 
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tion of land and water resources and to 
prevent damage to land and loss to agri- 
cultural productivity. The said develop- 
ment work will obviously be for the 
benefit of land holders of the Chaks, Mr. 
Purohit even did not challenge that the 
work undertaken by the corporation is 
beneficial to the land holders including 
the. petitioners. His only objection was 
that the cost worked out was far too 
excessive and put great strain on the 
petitioner’s resources and made 
whole scheme unprofitable to him. As I 
said above the time for weighing all these 
matters was at the stage when he was 
approached by the Colonisation Authori- 
ties to agree and participate in the work 
to be carried out by the corporation. Ap- 
parently the petitioner and others accepted 
at the time of signing the loan applica- 
tions, that this was a reasonable one 
from all angles including cost and being 
beneficial to them should be executed by 
the Corporation, Whether how on re- 
thinking the cost looks prohibitive are 


„evidently matters which cannot form the 


subject matter of a grievance in the writ 
petition, This grievance, if any, must be 
addressed to the authorities under the 
Act or in the ultimate resort to the 
answerability of the legislature to the 
people which is supposed to have enacted 
this piece of beneficial legislation for the 
betterment of the land holders like the 
petitioner, In any case as the petitioner 
had voluntarily participated in the 
scheme and applied for loans, and as he 
has admittedly been a defaulter in the 
payment of the proportionate cost of the 
work, the issue of a notice under Sec- 
tion 24 of the Act does not suffer from 
any infirmity. 

6. As a result I find no merit in 
the petition and the same is therefore 
dismissed but there will be no order as 
to costs, ; 
Petition dismissed, 
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A. i: R. 


(A) Arbitration Act (1940), S. 34 — 
Stay of suit — Rejection of — When not 
improper, 

In a suit for recovery of certain sum 
under an agreement which contained an 
arbitration clause, the defendant filed an 
application under Section 34 for stay of 
the suit, But he did not file any affidavit, 
in support of it also the application did 
not contain various facts which could 
establish the fact that the defendant was 
always ready and willing to refer the dis- 
pute to the arbitration, and was prepared 
to do all in his power for this purpose 
upte the stage of filing the application. 
From the conduct of the parties right 
from the beginning when the dispute 
arose upto the date of the filing of the 
application under S, 34 it appeared that 
none of them was ready and willing to 
refer the matter to the arbitration and 
to do all that was necessary for that pur- 
pose, 

Held that, under the circumstances, 
the. rejection of stay could not be said to 
be, improper. Case law reviewed. 

(Para 17) 

{B) Arbitration Act (1940), Ss. 34 and 
39 — Stay or refusal to stay proceedings 


under S, 34 — Appeal under S, 39 — 
Interference — When not proper. 
A discretion is vested in the lower 


Court to refuse the stay of the suit on an 
application under S, 34 having been made 
after taking into consideration all the 
relevant facts upto the filing of the ap- 
plication. Where it could not be said that 
the discretion has been exercised capri» 
ciously or arbitrarily a Court of appeal 
shall not ordinarily interfere with the 
exercise of such a discretion. 


; (Para 18) 
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M. M. Vyas, for Appellant; A. K, 
Bhandari, for Respondent. 
`- KUDAL, J.:— This is an appeal 


against the order of the learned Addl. 
District Judge No. 2, Jaipur City dated 
October 11, 1975, 


1977. 


2. The facts of. the case, relevant 
for the disposal of this appeal, are that 
the plaintiff Devaki Nandan Bhatia en- 
tered into an agreement with the appel- 
lant for construction of a building, An 
agreement was executed between , the 
parties which also contained a clause, 
ie. Clause 16, for referring all the dis- 
putes arising under the agreement to ar- 
bitration, The plaintiff has brought ` this 
suit for the recovery of Rs, 58,699/- 
against the defendant appellant Bank on 
March 1, 1973, The defendant-appellant, 
on receipt of the summons of the suit, 
filed an application under Section 34 of 
the Indian Arbitration Act, 1940 on April 
27, 1973 for staying the proceedings, 


3. The learned lower Court after 
considering the contentions of the res- 
pective parties rejected the application 
on October 11, 1975 holding that it is not 
a fit case which could be stayed, under 
Section 34 of the Indian Arbitration Act. 
The defendant-appellant feeling aggrieved 
against the decision of the learned Addl. 
District Judge has filed the present ap- 
peal on January 13, 1976, 


4, It was contended on, behalf of 
the defendant-appellant that the learned 
Addl, District Judge has erred in law in 


not staying the suit under the provisions - 


of Section 34 of the Indian Arbitration 
Act., It was further contended that the 
defendant-appellant was always ready and 
willing to do all things necessary for the 
proper conduct of the arbitration upto 
the stage of filing the application under 
Section 34 of the Indian Arbitration Act. 
It was also contended that the default 
was always on the part of the plaintiff, 
and as such, the suit filed by him deser- 
ves to be stayed. It was further contended 
that the learned Addl. District Judge 
has tried to make out a new case for the 
plaintiff. It was contended that in the 
plaint, the plaintiff did not make a men- 


tion of any extra work done ‘by him be-~ 


yond the scope and terms of the agree- 
ment, and as such, 
District Judge erred in law in refusing to 
stay the suit on that ground, It was fur- 
ther contended that under Section 34 of 
the Indian Arbitration Act step to 
réfer the matter to the arbitration has 
to’ be initiated by the party concerned, In 
the present case, the plaintiff-respondent 
was the aggrieved ‘party, ` and as such, 
steps ought to have been taken by him, 
and the facts on record clearly establish 
that the plaintiff-respondent did not take 


any steps to refer the matter to the arbi-. 
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the learned Addl. . 
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traion, It was, therefore, contended that 
the order of the learned Addl. District 
Judge has been vitiated, and under such 
circumstances, the appeal filed by the de-. 
fendant- appellant should be allowed, and 
the suit filed by the plaintiff-respondent 
should be stayed. 


5. On behalf of the plaintiff-respon- 
dent, it was contended that en applica- 
tion under Section 34 of the Indian Arbi- 
tration Act should have been accompani- 
ed by an affidavit. In the instant case, 
the defendant-appellant did not file any 
affidavit, and as such, the application 
under Section 34 of the Indian Arbitra- 
tion Act deserved to be rejected on this 
ground alone, It was further contended 
that the application under Section 34 of 
the Indian Arbitration Act did not con- 
tain any facts justifying the stay of the 
suit, The defendant-appellant has only 
reproduced the wordings of Section 34 of 
the Indian Arbitration Act, and has not 
given any details justifying an inference 
that the defendant-appellant was always 
ready and willing to refer the dispute to 
arbitration upto the stage of filing the 
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application under Section 34 of the 
Indian Arbitration Act, It was further 
contended that defendant-appellant 
only wanted to refer the issues 


to their architect, but.did not take steps 
to refer the issue to the arbitrator as 
mentioned in clause 16 of the agreement. 
It was also contended that the plaintiff- 
respondent wanted for an amicable settle- 
ment a pretty long time, and the 
claim was getting barred by time, the 
plaintiff-respondent was left with no 
other option, but to file the suit. It was 
also contended that the plaintiff-respon-_ 
dent had to file the suit in view of the 
categorical denial by the defendant-ap- 
pellant by his letter of July 5, 1972. It 
was further contended by the” plaintiff- 
respondent: that. there is a specific men- 
tion in the plaint for the extra work done 
by him besides the terms of the agree- 
ment, i 


6. The sapai contentions of the 
learned counsel for the parties have been 
considered and the record of the case 
carefully perused, It is true that the de- 
fendant appellant did not file any affidavit 
in ‘support of the application under Sec- 
tion 34 of the Indian Arbitration Act. The 
application under: S, 34 of the Indian 
Arbitration Act also does not con- 
tain the various facts which could 
establish the fact that the defen- 
dant-appellant was always ready- and 
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willing to refer the dispute to the arbi- 
tration, and was prepared to do all in 
his power for this purpose upto the stage 
of filing the application. The learned 
counsel for the defendant-appellant has 
relied on Charan Das v. Gur Saran Das, 
AIR 1945 All 146, in which it has been 
held as under: l 


“The language of S. 34 contemplates 
that on an application being made for 
stay ofthe suitthe Court should look at 
the plaint and see for itself whether the 
arbitration clause applied to the dispute 
and, if it did, whether the nature of the 
dispute was such that the ends of justice 
would be better met by the decision of 
the Court than by that of a private 
forum, The language of Section 34 clear- 
ly implies that the arbitration clause 
should be respected and it is only when 
a clear case hag been made out by the 
plaintif? and if difficult questions of law 
are likely to arise, such as would inevita- 
bly entail a special case being prepared 
and reference to the Court made by an 
arbitrator that the Court should enter 
upon an enquiry and decision of the case.” 


7. Reliance was also placed on 
Daulat Ram v, Punjab State, AIR 1958 
Punj 19, wherein it was held as under: 


“Silence of a party before the pro- 
ceedings are started is not of any serious 
consequence. Not resorting to arbitration 
or taking up a plea in support of the 
same, on being threatened with a suit, 
would not dis-entitle the party to take a 
stand on the arbitration clause as a bar 
to the suit. The choice whether the party 
would like the matter to be referred or 
determined by the Court is to be made 
after the proceedings are instituted and 
not when the same are contemplated or 
threatened. It is only then that he is 
to make up his mind and act according- 
ly.” f 

8. On behalf of the plaintiff-res- 
ponden reliance was placed on Go- 
vernor-General v, Associated Live-Stock 
Farm India Ltd., AIR 1948 Cal 230 where- 
in it was held as under:— 

“The legal proceedings which are 
sought to be stayed must be in respect 
‘of matters which the parties have agreed 
to refer, thatis to say, which come within 
the terms of the arbitration agreement. 
If a party brings an action in respect of 
any matter not agreed to be referred the 
Court has no jurisdiction at all to stay 
the proceedings and the Court will refuse 
a stay. Further the Court will exercise 
its discretion and: refuse to stay the action 


„action to 
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in cases where a substantial part of the 
disputes does not fall within the arbitra- 
tion agreement and cannot be convenient- 
ly separated. It is, however, not suffi- 
cient to induce the Court not to stay the 
show that only a small 
part of the disputes is outside the arbi- 
tration clause. In order to arrive at a 
conclusion as to whether the action is in 
respect of matters agreed to be referred, 
the Court has te examine the arbitration 
clause and ascertain its ambit and scope. 
It takes two to make a dispute. If one 
party bases his claim outside the con- 
tracts but the other bases his defence on 
the contracts the resulting disputes cer- 
tainly arise out of the contracts.” 

9. In The Printers (Mysore) Private 
Ltd. v. Pothan Joseph, AIR .1960 SC 1156, 
it wag held as under: 

“The power to stay legel proceedings 
under S, 34 is discretionary, and so a 
party to an arbitration agreement against 
whom legal proceedings have been com- 
menced cannot, by relying on the arbitra- 
tion agreement, claim the stay of legal 
proceedings instituted im a court, as a 
matter of right, However, the discretion 
vested in the Court must be properly and 
judicially exercised. Ordinarily the court 
would direct the parties to go before 
the tribunal of their choice and stay the 
legal proceedings instituted before it by 
one of them, It would be difficult, and it 
is indeed inexpedient, to lay down any 
inflexible rules which should govern the 
exercise of the said discretion.” 


“It is ordinarily not open to the ap- 
pellate court to substitute its own exer- 
cise of discretion for that of the trial 
Judge; but if it appears to the appellate 
court that in exercising its discretion the 
trial court has acted unreasonably or 
capriciously or has ignored relevant facts 
and has adopted.an unjudicial approach 
then it would certainly be open to the 
appellate court—andin many cases it may 
be its duty—to interfere with the trial 
court’s exercise of discretion. In cases 
falling under this class the exercise of 
discretion by the trial court is in law 
wrongful and improper and that, would 
certainly justify and call for interference 
from the appellate court.” 

10. In Shalimar Paints v, Ompra- 
kash, AIR 1967 Cal 372, it was held as 
under. 

“The possibility of a claim being barr- 
edifreferred to arbitration on a stay of 
the suit, is a relevant and material consi- 
deration in exercising the discretion con- 
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ferred on the court under Section 34 f 
the Act, But it cannot be contended to be 
the absolute principle of law that stay. 
of suit must necessarily be refused as a 
matter of course, whenever there is ary 
possibility of the claim being barred by 
limitation, if the suits stayed and the dis- 


putes are "referred to arbitration. Whether. 


such a possibility of the claim being barr- 
ed amounts to a sufficient reason for re- 
fusing to stay the suit, is a question which 
depends on facts of each case. 


‘The petitioner prayed for the stay of 
the suit instituted by the respondent, and 
contended that the suit was instituted 
without any reference to arbitration as 
provided in the dgreement between them. 
The respondent contended that if the suit 
was stayed and dispute referred to arbi- 
tration, then his claim would ‘be barred 
by limitation, 


` Held, that if there was a possibility 
of the claim in the suit being. barred if 


referred to arbitration, stay of suit coud: 
be refused, Stay. could not be refused as, 


a matter of course in every case but it 
depends on facts of each case. In the in- 
stant case, the respondent had instituted 
the suit under the mistaken. impressicn 
that the dispute was not covered by the 
arbitration clause in the agreement. How 
ever, the petitioner had made. no attempé 
to refer the matter to arbitration: Hence 
if the suit was stayed and dispute re- 
ferred to arbitration, the claim- of tke 
respondent would be barred - and there- 
fore,-the suit could not be stayed.” 

11. ‘In Middle East Trading Co, 7. 
N. M. Mills, AIR ‘1960 Bom 292, it was 
held as under: 


“Where the ‘defendant asks for tke 
stay of suit under Section 34, it is incur~ 
bent upon him to aver all the require= 
ments of the section which. -are ‘necessary 
in order to obtain stay of the- suit. One 
of the necessary conditions to be fulfilled 
before a stay could be granted under 
Section 34 is that the applicant for stay 
must be a party to the legal’ proceeding 


and he must have taken no steps in the. 


proceeding after ,appearance, It is also 
necessary that he should satisfy not only 
that he is but also. was at the commence- 
ment of the proceedings ready ‘and wilk 
ing to do-everything necessary - for tha 
proper conduct of the arbitration, Suca 
an averment is all the more necessary ia 
acase, where everi though plaintiffs -hai 
given notice to the ‘defendants of their 
intention to take legal ‘steps the defen- 
dants did not reply nor. stated ‘that tha 
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dispute between them should be referred 
to arbitration.” 


12. In U, P. Co-operative Federa- 
tion ‘Ltd. v, Sundar Bros, Delhi, AIR 1967 
SC 249, it was held as under: 

“Where the discretion vested in the 
Court under Section 34 has been exercised 
by the lower Court, the appellate Court 
would be slow to interfere with the exer- 
cise of their discretion. In dealing with 
the matter raised before it at the appel- 
late stage the appellate Court would nor- 
mally not be justified in interfering with 
the exercise of the discretion under ap- 
peal solely on the ground that if it had 
considered the matter at the trial stage 
it may have come to a contrary conclu- 
sion. If the discretion has been exercised 
by the trial Court reasonably and in a 
judicial- manner the fact that the appel- 
late Court would have. .taken a different 
view may. not: justify such inierference 
with the trial Court’s exercise of discre- 
tion, If it appears to the appellate Court 
that in exercising ‘its: discretion the trial 
Court has acted unreasonably or caprici~ 
ously or has ignored: relevant facts, then 
it would be open to the appellate Court 
to interfere with the trial Court’s exer- 
cise of discretion.” 


13. In Union of India v. Thekedar 
Bhojraj, 1960 Raj LW 532 it was held 
as under:— 

“Where the suit has ‘been ‘filed with 
certain prayers and reliefs and on a de- 
finite cause of action, and the plaintiff 
says that some of the matters in dispute 
fall outside the ambit of the. arbitration 
clause, it was necessary for the defen- 
dant to satisfy the Court that all the 
matters in dispute were so covered be- 
fore any ordér could be passed under 
Sec. 34 of the Arbitration Act, 


The use of the past tense “was” and 
the present tense “still remains”. go to 
indicate that both before and after the 
commencement:.of -the ` proceedings the 
party applying for stay must have shown 
his willingness and readiness to go to 
arbitration and the Court should be satis- 
fied on that point. After all the Court 
has to exercise its judicial discretion in 
the matter, and it is for the Court to be. 
satisfied about the conduct of the defen- 
dant, It is not enough.to say that after 
the. commencement of the proce lings 
the defendant has come forward ad fil- 
ed an application for: stay of proc édings 
before filing any written  statenfient or 
taking any other steps in the casei 


$ 


j 


Awami Kumar v. State, 


na “In Shroff Bros. v, Bisheswar- 


ý AIR 1974 Cal 352, 
a 
“In dealing with an application under 
ection 34, the Court has to exercise its 
discretion either to grant stay or refuse 
it, taking into consideration the entire 
facts and circumstances of the case and 
the conduct of the parties up to the date 
of the hearing of the application.” 
15. In Halsbury’s Laws of England, 
Vol. IL, Page 291, para 564, the following 
observations have been made: 


“The applicant must satisfy the Court 
not only that he is, but also that he was 
at the commencement of the proceed- 
ings, ready and willing to do everything 
necessary for the proper conduct of the 
arbitration. He must also file an affidavit 
to this effect in support of his applica- 
tion for a stay, and unless the Court is 
satisfied on the point the application to 
stay must be dismissed, A party may be 
“ready and willing” within the meaning 
of this condition notwithstanding his in- 
tention to contend before the arbitrator 
that the time for arbitration limited in 
the arbitration agreement has expired.” 


- 16. The basic contention of the de- 
-fendant-appellant is that by his letter 
dated May 2, 1972, a categorical offer for 
referring the matter to the arbitration 
was made, It was further contended that 
the plaintiff-respondent in the reply 
_ dated May 10, 1972 did not refer to the 
‘question of arbitration at all; and as 
such, the defendant-appellant was always 
ready and ‘willing to refer the matter to 
arbitration while the plaintiff-respondent 
was not. 


17.. This is true that in the reply 
dated May 10, 1972 the plaintiff-respon- 
dent has not referred about the dispute 
being referred to arbitration, but in the 
letter dated July 5, 1972, the defendant 
appellant did not insist on the dispute be- 
ing referred to arbitration. It appears 
that the defendant-appellant was always 
keen to get the matter decided in terms 
of the recommendations of their architect. 


it was held as 


The arbitration clause 16 of the agree-. 
of the 


ment refers to the arbitration 
Chief Executive Engineer, or his nomi- 
nee, The matter was never referred to 
` him, or to his nominee, Apart from this, 
-thè plaint also contains averments .to 
; certai nm construction works which were 
exec: Qi by the plaintiff besides the terms 
of the dagreement, The suit ‘was also filed 
when the period of limitation for ‘filing 
this svit was about to expire: - From the 





` consideration to the entire 
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conduct of the varties right from the 
beginning when the dispute arose upto 
the date of the filing of the application 
under Section 34 of the Arbitration Act, 
it appears that none of them was ready 
and willing to refer the matter to the 
arbitration and to do all that was neces- 
sary for that purpose. Under these cir- 
cumstances, it cannot be said that the 
learned lower Court has erred in rejecting 
the application for stay filed by the de- 
fendant-appellant. 


18. A discretion is vested in the 
learned lower Court to refuse the stay 
of the suit on an application under Sec- 
tion 34 of the Indian Arbitration Act hav- 
ing been made after taking into considera- 
tion all the relevant facts upto the filing 
of the application, It cannot be, thus, said 
that the discretion vested in the learned 
lower Court has been exercised caprici- 
ously or arbitrarily, A Court of appeal 
shall not ordinarily interfere with the 
exercise of.such a discretion unless it is 
established that the discretion so vested 
in the learned lower Court has been 
exercised arbitrarily or capriciously, 


Et, x a n 


Cia dda, 


19. Having given our most anxious 
facts on re- 
cord and to the respective contentions of 
the learned counsel for the parties, we 
have no hesitation in holding that the 
defendant-applicant has failed to make 
out a case for staying the proceedings, 
under Section 34 of the Indian Arbitra- 
tion Act. Under these circumstances, the 
appeal having no force, is hereby dismis- 
sed, Looking to the facts and circumstan- 
ces of the case, the parties are left to 
bear their own costs, ` 
Appeal dismissed, 





VS 

AIR 1977 RAJASTHAN 88 ae 

“A. P. SEN AND > 

P. D. KUDAL, JJ, ie, 

Awami Kumar, Petitioner v, The | 

State of Rajasthan and others, Respon- 
dents. 

Civil Writ Petn, No, 627 of 1967, Di~. 

11-8-1978. oa 

(A) Rajasthan Land Reforms and’ 


Resumption of Jagir Act (6 of 1952), Sch.. 
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Word has the same meaning as it has in 
S. 54 of T, P, Act — Acquisition of land: 
is not a “sale”, {Transfer of Property oS 
(1882), Section 54). i 
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on 


1977 Awami Kumar v. State 


The word ‘sale’ in clause (f) of the 
Second Schedule of the Rajasthan Land 
Reforms and Resumption of Jagirs Act, 
1952 has to be understood in the same 
sense in which it is used in Section 54 of 
the Transfer of Property Act. It cannot 
be interpreted in a broad sense and would | 
not mean any transfer of property from 
one person to another in consideration for 
some price or recompense in lieu there- 
of. Acquisition of land cannot be treated 
as “sale”, (1894) 1 QB 507; 1957 AC 
325; (1927) 12 Tax Cas 927 Dist, AIR 1958 
SC 560 AIR 1951 Cal 151 and AIR 1963 
SC 1207, Rel on. (Paras 14 & 4) 


- (B) Interpretation of Statutes — Ex- 
pressions used in Statute — Construction 
— Principles. 3 

The expressions used in a Statute 
should ordinarily be understood in a 
sense in which they best harmonise with 
the object of the Statute, and which 
effectuate the object of the Legislature. 
If an expression is susceptible of a nar- 
row or technical meaning, as well as a- 
popular meaning the Court would be jus- 
tified in assuming that the Legislature 
used the expression in the sense which 
would carry out its object and reject that 
which renders the exercise of its powers 
invalid, (Para 7) 


Cases Referred : Chronological Paras 


AIR 1963 SC 1207 = 1963 Supp 2 SCR 

459 6, 10 
AIR 1958 SC 560=1959 SCR 379 6, 8, 
10, 14 
1957 AC 325=(1957) 2 WLR 755 4, 5, 13 
AIR 1951 Cal 151 = 55 Cal WN 261 6,9 


(1927) 12 Tax Cas 927 4, 12 
(1894) 1 QB 507 = 63 LJ QB 405 4, 11 
M. L. Shreemali, for Petitioner; 


D, S. Sishodia, Addl. Govt. Advocate, for 
the State. 


SEN, J.:— This writ petition filed by 
Awami Kumar Mukherjee, Ex-Jagirdar 
of Thikana Bagri, is directed against the 
order of the Board of Revenue, Rajas- 
than, dated 4th January, 1967 affirming 
that of the Jagir Commissioner dated 7th 
December, 1964 insofar as his claim for 
inclusion of Rs, 97,828.50 P., being the 
amount of compensation paid to him for 
compulsory acquisition of land belonging 
to him as income accrued from sale of 
such land, in computation of the gross 
income under Schedule II Clause (f) of 
the Rajasthan Land Reforms and Resump- 
tion of Jagirs Act, 1952, was rejected. 

2. The facts of the case, in brief, 
are that the erstwhile Jaipur State by 

1977 Raj./6 IV G—88 


(Sen J.) [Prs, 1-2] 


Council Resolution No, J dated 2-10-1941 
acquired 19 bighas and 12 biswas of land 
admeasuring 59,343 sq. yds, belonging to 
the petitioner under the Jaipur Land Ac- 
quisition Act for Bani Park Extension 
Scheme of Jaipur City. Though under 
the Revenue Standing Order No, 12 the 
petitioner was not entitled to . any com- 
pensation upon such acquisition, the Jai- 
pur Durbar made an ex gratia payment 
of Rs. 97,820.50 p. The Thikana Bagri 
Jagir was resumed with effect from 1-10- 
1958 under Section 21 of the Rajasthan 
Land Reforms and Resumpticn of Jagir 
Act, 1952 (which will hereinafter be called 
as ‘the Act’). Under S, 26 of the Act, the 
State Government was liable ta pay com- 
pensation to the petitioner as the Ex-Jagir 
dar for the resumption of the Jagir and the 
lands appurtenant thereto in accordance 
with the principles laid down in the Second 
Schedule, i.e., at 10 times the net income. 
Section 2 provides for determination of 
the gross income of the Jagirdar being the 
total income from his Jagir land derived 
from different sources in the basic year 
which in ‘this casé’ was the period from 


1-7-1958 to 30-6-1959: Clause (£Y thereof , 
provides for taking into accéunt thé in-' 


come from sale of culturable or abadj land 
calculated on the basis of average income 
therefrom during 20 yrs,’ immediately 
preceding the basic year. The petitioner 
madeaclaimfor inclusion of the amount 
of Rs. 97,828.50p, paid to him by way of 


‘compensation for compulsory acquisition 


of his 19 bighas arid 12 biswas of Jagir 
lands on 2-10-1941. His contention before 
the Jagir Commissioner was that the 
compensation amount should be treated 
as income accrued from sale, as it un- 
doubtedly was an item of income derived 


by him within 20 years immeciately pre- - 


ceding ‘the basic year, 


The Jagir Com- 
missioner 


rejected the claim on the 


ground that on acquisition of the Jagir” 


lands, the lands ceased to form part of 
the Jagir and, therefore, no compensation 
was payable for their resumption under 
Section 26 of the Act, as they could not 
be regarded as having been resumed un- 
der Section 21 of the Act, On appeal, the 
Board of Revenue held that the peti- 
tioner had received compensation for the 
acquisition of the lands and he was not 
entitled to receive compensaticn for the 
same land twice. In its view, the lands 
in question having been acquired in the 
year 1941, they no longer remained as 
Jagir lands and, therefore, no compensa- 


tion was payable for thesame under Sec- 


tion 26 of the Act, 


Raj. 81 


ie 
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3. The decision of the petition 
turns on the right construction of Sche- 
dule II Clause (f), particularly of the 
word “sale” appearing in the expression 
“income from sale”. Clause (f) of the Se- 
cond Schedule reads as under: 


“(f) income from sale of culturable 
or abadi‘jland calculated on the basis of 
average income therefrom during twenty 
years immediately preceding the basic 
year.” 


4, .. Shri Shreemali, learned counsel 
for the petitioner, strenuously contends 
that the -word “sale” should not be in- 

. terpreted in a restricted but in a broad 
sense and, therefore, the word “sale” in 
clause (f) of Second Schedule should 
mean any transfer of property from one 
person to another in consideration for 
some price or recompense in lieu thereof. 
According to him, the definition of “sale” 
in Section 54 of the Transfer of Property 
Act is not determinative ‘of the question. 
In its popular sense, the- word “sale” 
‘would mean to denote transfer of ` pro- 

. perty resulting in the passing of title 

~ upon payment of price, It is, therefore, 
“not necessary that an agreement to sell 
must be an essential ingredient of sale 
within clause (f). He, accordingly, con- 
tends. that acquisition of land should be 
treated as “sale.” Learned counsel placed 
strong reliance: on Great Western Rly, Co. 
v. Commrs. of Inland Revenue, (1894) 1 
QB 507; Rata Taito: Nalukuya v. Director 
of Lands, 1957 AC 325 and Commrs, of 

' -Inland Revenue v. Newcastle Breweries, 

~ Ltd., (1927) 12 Tax Cas 927 and contended 
that the word “sale” in clause (f) should 
be given an extended meaning, He, there- 
~fore, naturally contends. that keeping in 


~u view the exproprietory measure like the 


Rajasthan Lands Reforms and Resump- 
tion of Jagits “Act, 1952, the Court should 
` discard narrow and technical concept of 
“sale”, Under the scheme of the Act, the 
Ex-Jagirdar was entitled to. be paid com- 
pensation in accordance with the princi- 
ples laid down in the Second Schedule 
under Section 26 of the Act. Under cl, (£f) 
of Second Schedule, the Ex-Jagirdar was 
entitled to have his average income from 
sale of Jagir lands during 20 years im- 
mediately preceding the basic year de- 
termined, There was, therefore, it is said, 


no reason to exclude this transaction viz. . 
nothing - 


acquisition which, in fact, was 
but compulsory sale, and the compensa- 
, tion was ihe price .paid therefor. In sup- 
=.port of his contention, the learned coun- 
- sel relies upon the following: observations 


A.LR. 


of Lord Esher M, R, in Great Western 
Rly. Co. v.;-Commrs, of Inland Revenue, 
(1894) 1.QB 507: 


“If that transaction had taken place 
between private persons or private com~_ 
panies without an Act of Parliament, 
supposing that were possible, how would 
it be done, and what would be the subs- 
tance of the transaction? It would be 
done by an instrument, which, as regards 
its legal effect. would be, in part at all 
events, a transfer of the property of the 
one company to the other for the consi- 
deration I have `` just ‘described. That 
might or might not be in virtue of a con- 
tract of purchase and sale, but it would 
have precisely the same effect as if it 
were a conveyance, the consequence of a 
contract of purchase and sale, The subs- 
tance of such a transaction, then, would 
be a transfer of property for a considera~ 
tion, as if it were upon a contract of pur- 
chase and sale.” 


He also referred to the observations 
of Lopes LJ to the following effect:— 


“It appears to me that, looking at the 
substance of this transaction, it is as clear 
a case of a conveyance on sale as can 
well be imagined.” 


5. Learned counsel for the peti- 
tioner also referred to the decision of the 
Privy Council in Rata Taito Nalukuya v. 
Director of Lands, 1957 AC 325 where 
compensation money paid on compulsory 
acquisition of land was held to be cover~ 
ed by the words ‘purchase money receiv~ 
ed in respect of a sale or other dispost~ 
tion of the land’ in Section 15:of the 
Native Land Trust Ordinance, 1945, ` 

6. In reply, Shri Sishodia, learned 
Additional Government Advocate, con~ 
tends that the taking of property in 
exercise of the power of eminent domain 
was not a sale, as bargain between the 
parties was an essential element of sale. 
According to him, the word “sale” in 
clause (f) of Schedule IX was used in the 
same sense- as in Section 54 of the Trans- 
fer of Property Act, He contends that (in) 
Section 54 of the Transfer of Property 
Act, a sale means transfer of ownership 
in pursuance of a contract for sale in ex- 
change for a price paid or promised, 
Transfers by operation of law or by an 
execution of a decree or an order of a 
court within the meaning of Section 2 (d) 
of the Transfer of Property Act, it ig 


-said, are outside the scope of Section 54. 


The learned Additional Government 
Advocate contends that for ascertaining 
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the true meaning of the word “sale” in 
clause (f) it would be very material to 
refer to the legislative practice, relevant 
to law in respect of transfer of -property. 
He, further, contends that the Jaipur 
. Durbar while enacting the Jaipur Land 
-Acquisition Act clearly intended that the 
expression “sale” should bear the precise 


and definite meaning it has in law. He, 


therefore, urges that the word “sale” in 
clause (f) only. covers voluntary sales but 
not compulsory sales, for in his view, a 
compulsory sale is really a contradiction 
and is not sale at all. He strongly relies 
upon the observations of Harries, C, J, in 
Calcutta Electrice Supply Corpn. Ltd. v. 
Commr. of Income-Tax, West Bengal, Cal- 
cutta, AIR 1951 Cal 151 to that effect, He 


also relies on the two decisions of their - 


Lordships in the State of Madras v. M/s. 
Gannon Dunkerley & Co., (Madras) Ltd. 
ATR 1958 SC 560 and M/s. New India 
Sugar Mills Ltd, v. Commr, of Sales Tax, 
Bihar, AIR 1963 SC 1207. 

7. In our view, the contention of 
the learned counsel for the petitioner 
cannot prevail, It is a recognised rule of 
interpretation of the statute that the ex- 
pressions used therein should ordinarily 
be understood in a sense in which they 
best harmonise with the object of the 
statute, and which effectuate the object 
of the Legislature. - If an - expression is 
susceptible of a narrow or technical mean- 
ing, as well: as a popular meaning the 
Court would be justified in assuming that 
the Legislature used the expression in 
the sense which would carry out its ob- 
ject and reject that which renders the 
exercise of its powers invalid, 

8. - In State of Madras v. M/s. Gan- 
non Dunkerley & Co, (Madras) Ltd., AIR 
1958 SC 560, their Lordships have ob- 
served: 

“The concept of sale, as it now ob- 
tains in our jurisprudence, has its roots 
in the Roman Law. ....... tresse terece averee 
In his work on ‘Sale’, Benjamin observes: 

‘Hence it follows that, to constitute a 
valid sale, there must be a concurrence of 
the following elements, viz., 

(1) Parties competent to contract; (2) 
mutual assent; (3) a thing, the absolute 
or general property in which is transfer- 
red from the seller to the buyer, and (4) 
a price in money paid or promised’ 


Coming to ‘the Indian law on the sub=- 


ject Section 77 of the Contract Act de- 
fined ‘sale’ as ‘the exchange of property 
for a price involving the transfer of 
ownership of the thing sold from the sel- 
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ler to the buyer’. It was suggested that . 
under this section it was sufficient to 
constitute a sale that there was a trans- ` 
fer of ownership in the thing for a price 
and that a bargain between the parties 
was not an essential element esscr 
Thus, according to the law both of En- 
gland and of India, in order to constitute 
a sale it is necessary that there should 
be an agreement between the. parties. for 
the purpose of transferring title to goods 
which of course presupposes capacity to . 
contract, that it must be supported by - 
money consideration, and that as a re- 
sult of the transaction property must 
actually pass in the goods. Unless all 
these elements are present, there can be 
no sale. Thus, if merely title to the goods 
passes but not as a result of any con- 
tract between the ‘parties, express or im- 
plied, there is no sale; So also if the con- 
sideration for the transfer was not money 
but other valuable consideration, it may 
then be exchange or barter but not a 
sale, And.if under the contract of sale, ; 
title to the goods has not passed, then: - 
there is an agreement to sell and not a 
completed sale.” 


Their Lordships in taking that view ad- 
verted to the legislative practice relating 
to the law in respect of sale of goods. 
They accordingly held that the. word 
“sale” in entry 48 of the list 2 of the 
Government of India Act, 1935 should 
bear the precise and definite meaning it 
has in law and should be understood in 
the same sense as in the Sale of Goods 
Act, 1930, According to their Lordships, 
to constitute a sale, there must be a. 
transfer of ownership as a result of a 
bargain between the parties, It was, there- - 
fore, necessary that there should be an _ 
agreement between the ; 
purpose of eee title to the thing ` 
to be sold. 


9. In Calcutta Electric hee Cor- 
poration Ltd. v, Commr. of Income-tax, 
AIR 1951 Cal 151 Harries, C,.J., while 
dealing with the question whether any 
profit made as a result of compulsory 
acquisition of an, electrical undertaking 
should be regarded as profits or gains 
within the meaning of sub-sec. (2) (vii) 
of Section 107 of the’ Income-tax Act, 
which provides for computation of such 
profits or gains ‘after making allowance 
in respect of any machinery or plant 
which has been sold’, rejected the conten- 
tion that the word “sale” is wide enough 
to cover not only voluntary sales but? 
compulsory sales, That very eminent” 


parties for the- ~ 
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Judge was of the view that ordinary 


meaning of the word “sale” is a transac. 


‘tion entered into voluntarily between two 
parties known as the buyer and the sel- 
ler, by which the buyer acquires property 
of the seller, for an agreed consideration, 
known. as the pricé. In dealing with the 
. question, he observed: 


“It seems to me that the phrase ‘ com= 
pulsory sale’ is a contradiction in terms. 
The word ‘sale’ in its ordinary meaning 
‘medns a voluntary transaction and there-~ 
fore a compulsory sale is really a con= 
tradiction-and is not sale at all.” 


10. . In M/s, New India Sugar Mills 
"Ltd, vV. Commr. of Sales Tax, Bihar, AIR 
1963 SC 1207, Shah, J., while delivering 
the majority judgment, held that the 
compulsory acquisition of the production 
. of sugar manufactured or produced was 
-not a ‘sale of goods’. within entry 48 of 
list 2 of the Government of India Act, 
1935 and, therefore, the fixed price paid 
for such “acquisition by the Controller 
“Was not taxable, This decision followed 
~ the earlier view of their ` Lordships in 
State of Madras v. M/s. Gannon Dunker- 
. ley & Co.. (Madras) Lid, AIR 1958 SC 
560° supra). It was held that it is settled 
‘law that the expression “sale of 
goods” has to be understood in the sense 
in which it is used in the Sale of Goods 
Act, 1930, The contention that the ex- 
. pression should be 
~“ popular sense, as including within its am- 
`- bit” compulsory acquisition of the goods 
was rejected, 


11. The decisions relied upon by 
the learned counsel for the petitioner are 
clearly distinguishable, In Great Western 
‘+ Rly. Co, v. Commrs, of Inland Revenue 
`. (1894) 1 QB 507 (supra) the Court of Appeal 
` was concerned with the interpretation of 

the expression“conveyance or transfer on 
“sale in the first schedule to the Stamp 
Act, 1891. The question was whether the 
consideration paid for the amalgamation 
of two other Railway Companies with 
the Great Western Railway Co. by the 
Great Western Railways Act, 1892 was 
chargeable to ad valorem duty. Though 
... the amalgation was by an Act of Parlia- 
: 7 ment for purposes of the Stamp Act, the 
transaction was treated as a conveyance 
on sale. There was everything that con- 
stituted asale by two parties, one parting 
with something and the other giving 
something’ for it, the 
mately came into being embodied in an 
' Act of Parliament, Merely because it was 


“by an Act of Parliament and not by an 


Awami Kumar v. State (Sen J.) 


understood in its. 


lti--. £ 
aransement : _to be understood in the 


- “which it is used in Section 54 of the 


A.L R. 


‘instrument executed between the parties, 
the transaction did not cease to be a sale. 


12. In Commrs. of Inland Revenue. 
v. Newcastle Breweries, (1927) 12 Tax Cas 
927 (supra) the Court was concerned . 
with the question whether compulsory . 
acquisition of stocks of rum taken over . 
under the Defence of the Realm Regula- 
tions were liable to be assessed as trade 
receipts. In dealing with the meaning of 
the word ‘sale’ in the Finance Act for 
the purpose of*imposition of excess pro- 
fits tax, the Court held that sale in: the 
Finance. Act should :not be construed in 
the light of the provisions of ‘the Sale of 
Goods Act but must be understood in the 
commercial and business sense, There, 
there was an agreement entered into a 
writing dated 12-4-1918 for the sale of 
the trading stock in a breweries business. 
We fail to appreciate how this decision 
really helps the petitioner, 


13. In Ratha -Taito Nalukuya v. 
Director of Lands 1957 AC 325 (supra) the 


‘ compensation money paid on compulsory 


acquisition of land was covered by the 
the words “purchase money received in 
respect of the sale and other disposition 
of native land” in. Section 15 of tha 
Native Land Trust Ordinance, 1945, In 
other words, their Lordships were of the 
view that a bargain between the parties 
was not an essential element of such 
transaction. It is;-however, pertinent to 
observe that the expression there ‘sale or 
other disposition’ was-wider, That deci- 
sion, therefore, proceeded on the parti- 
cular terms of the statute and does not 
affect the present case, 


14. Their Lordships of the Supreme 
Court in State of Madras v. M/s, Gannon 
Dunkerley & Co, (Madras) Ltd. (AIR 
1958 SC 560) (supra) have in express terms 
distinguished the three cases referred to 
above, and rejected the contention that a 
bargain between parties was not an es« 
sential element of sale, That. decision was 
reiterated by them in the majority. judg- 
ment in M/s. New India Sugar Mills Ltd. 
v, Commr. of Sales Tax, Bihar, (AIR 
1963 SC 1207) (supra), These decisions of 
the Supreme Court are clearly binding 
on us, We must, accordingly hold that 
the word ‘sale’ in clause (f) of the Second 
Schedule of the Rajasthan Land Reforms 
and Resumption of Jagirs Act, 1952 has 
same sense in 


‘Transfer of Property Act. | -. 
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15. The result, therefore, is ¿that 
the petition fails and is “dismissed ‘with 
costs, Hearing fee Rs, 100/-. 


Petition dismissed. 
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Saremal Ratanchand, Appellant v. 
Juhar Mal Bhabutmal, Respondent. 

‘Second Appeal No: 85 of 1973, D/- 
12-7-1976.* 

Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), S. 13 (1) 
(e) — Expression “has sub-let” — Con- 
notation. ILR (1962) 1 Punj 641 and 1976 
Ren CJ 249 (Delhi), Dissented: from. 

Tenant’s liability to eviction 
once the fact of unlawful sub-letting is 
proved, The question whether the sub- 
tenancy subsisted on the date of the suit 
is of no relevance. The fact that the sub- 
tenant vacated the premises when notice 
was sent by the landlord is of no conse- 
quence. Simply because the tenant dis- 
lodged the sub-tenant from the suit pre~- 
mises before the issue of notice or be- 
fore filing of the suit, he cannot divest 
the landlord of his right to seek eviction 
which had accrued to him, AIR 1975 SC 
2156 and S. A. No. 76 of 1964 D/- 13-9- 
1964 (Raj.) Rel. on; ILR (1962) 1 Punj 
641 and 1976 Ren CJ 249 (Delhi), Dissent- 
ed from. ` (Paras 7, 8. 9. 12) 
Cases Referred : (Chronological Paras 
1976 Ren CJ 249 = 1976 Ren CR 220 


(Delhi) 11 
AIR 1975 SC 2156 = 1976 Ren C R 33 
i 5, 6 

AIR 1969 SC 1291 = (1969) 3 SCR 989 


4, 5, 6 
ee S. A. No. 76 of 1964, D/- 13-9- 1964 


(Ra 
ILR 0962) 1 Punj 641 = 64 Pun LR rr 
4, 10 
P. Dave for H. M, Parekh, for Ap- 
pellant; Rajesh Balia, for Respondent. 
JUDGMENT:— This is a tenant’s se- 
cond appeal against the judgment and 
decree passed by the Additional District 
Judge, Sirohi, dated December 20, 1972, 
upholding the decree passed by Munsiff, 
Sirohi, dated December 23, 1971. 
2. The suit, out of which this ap- 
peal arises, was brought by the respon- 


*(Against judgment and decree passed by 
S. S. Byas, Addl. Dist. J. Sirohi in Ap- 
peal No. 16 of 1972, D/- 20-12-1972.) 
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dent-landlord against the appellant-tenant, 
on October 13, 1969, for the recovery of 


arrears of rent and ejectment from the ` 


suit premises. The grounds on which the 
eviction was sought “were three-fold. 
Firstly, that the defendant had committed 
default in payment of rent for six 
months; secondly, that the landlord re- 
quired. the suit premises, reasonably and 
bona fide for his personal use; and third- 
ly, that the tenant had sub-let a part of 
the demised premises without the per- 
mission of the landlord. The defendant 
resistėd the suit, The trial court decreed 
the suit for eviction solely on the ground 
that the tenant had sub-let a part of the 
premises to one Moolchand without the 
premission of the landlord. This finding 
was upheld by the lower. appellate court. 
The tenant-defendant has now preferred 
this second appeal, 


3. Admittedly, on eer 1969, 
when the present suit for. eviction was 
presented, the sub-tenant was not in oc- 


cupation of the suit premises or any part ` 


thereof, By the time, the ‘suit was filed, 
the sub-tenant had vacated the permises. 


He was also not occupying, the suit pre~ - 


mises when the notice dated September.19, 


1969, terminating the tenancy was šént. ` 
- But, he was admittedly there occupying 


the part of the suit premises as sub-tenant 
when earlier notice dated October 23, 
1967 was sent calling upon the appellant 


to vacte the premises. The above facts. 2 


are no longer in dispute, 


4. Section 13 (1) of the Rajasthan 
Premises (Control of Rent and Eviction) 
Act, 1950, provides, — 


“13. Eviction of tenant.— (1) Not- 
withstanding anything 


contained in any -. 


+ 


law or contract, no Court shall pass any ~.. 
decree, or make any order, in favour of - 


a landlord, whether in 
decree or otherwise, 


‘execution of a 


rent therefor to the full extent allowable 
by this Act, unless it is satisfied......... 
The sub-section then sets out several 
grounds of ejectment. Clause (e), which is 
relevant for our purposes, runs as under, 
“(e). that the tenant has assigned, 
sub-let or otherwise parted with the pos- 


premises without the permission of the 
landlord; or” 

The relevant words on which emphasis 
is laid on behalf of the defendant-appel- 
lant are “has sub-let’, It’ is -~ argued 


that the use. of the present perfect tense- 


in this. sub-clause (e) contemplates a com< 


evicting the tenant. 
so long as he is ready and willing to pay - 


- session of, the whole or any part of the ` 
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pleted event connected. in some way with 
the present time, In other words, it is 
argued that the words. “has sub-let” sug- 
gest that the sub-letting, which was made 
in the past has-continued upto the pre- 
sent time ie up to the 
the suit, According to the learned 
counsel forthe appellant, 


~ letting in ‘the present case did not 


E ädmittedly -continue up to the date of the 
suit, the tenant cannot be deprived of the 


protection under Section 13-(1) of the 
Rajasthan Premises (Control of Rent and 
Eviction) Act, 1950, and he cannot be 
evicted from the suit premises on the 
ground of his having sub-let the part of 
the suit premises without the permission 


. of thé landlord, In support of his con- 


tention, the learned counsel for the ap- 


' pellant has placed reliance on the deci- 


sion in Gappulal v. Thakurji Shriji 
Dwarkadheeshji, AIR 1969 SC 1291 and 
Lekh Ramv. Firm Chander Bhan Rajinder 
Parkash, ILR (1962) 1 Punj 641, On the 


. basis of these authorities, it is strenuously. 


9% 


a Gappulal's 


» 


. Relevant discussion of Gappulal’s 
. runs as under,— 


“Rajasthan Premises (Control of Rent and .. 


a argued that the words, “has sub-let” in 


clause (e) of Section 13 (1) of the Rajas-. 
than Premises (Control of Rent and 
Eviction) Act, 1950; meant that sub-let~- 
ting in order to attract clause (e) of sub- 
section (1) of Section 13 must subsist at 
the date of the suit. 


“5. The Supreme Court considered 
case in its subsequent de- 
cision in Gajanan Dattatraya v. Sherbanu 
Hosang Patel, 1976 Ren CR 33 = (AIR 


-1975 SC 2156), On detailed consideration 
- of the decision in Gappulal’s 


case, AIR 


1969 SC 1291, their Lordships of the 


‘Supreme Court in unequivocal words ob- 


served that in Gappulal’s case, “the court 


_-* didnot consider the question as to whe- 
`. ther sub-letting to be within the mischief 

‘of the relevant statute was to subsist at 
Lordships 


the date of the suit”, Their 
further added that in Gappulal’s case what 
was decided was that “Section 13 (1) (€) of 
the Rajasthen Act would include any 


_sub-letting which though made in the past 
would continue at the point of the time 


when -the Act came into force.” 


_ “The appellant relied on a decision of 
this Court in Gappulal v, Thakurji Shriji 
Dwarkadheeshji in support of the pro- 
position that the words ‘has sub-let’ mean 
that the sub-letting is to subsist at the 


‘date.of the suit. This Court in Gappulal’s 


case considered Section 13 (1) (e) of the 


- tenant has assigned, 
date of 


since sub- 


case, 


ALR. 


Eviction) Act, 1950, Section 13 (1) (e) of 
the Rajasthani Act provides that no decree 
evicting the tenant shall be passed un- 
less thé Court is satisfied ‘(e) that the 
sublet or otherwise‘ 
parted with the possession of the whole 
or part of the premises, without the per- 
mission of the landlord’, - 


The High Court in Gappulal’s case, held 
that two shops were sublet after Oct, 15, 
1947 when the Jaipur Rent Control Order, 
1947 came into force, Sub-letting was a 
ground for ejectment under paragraph 8 
(1) (b) (ii) of the Jaipur - Rent Control 
Order, 1947, The High Court held-that 
the tenant’s liability for eviction on this 
ground continued after. the promulgation 
of the Rajasthan Premises (Control of 
Rent and Eviction) Act,’ 1950. 


This Court said that the High Court- 
was in error that there was one ‘intégra- ~ 
ted tenancy’ for six shops, The facts found 
were that four shops were let out in 1944 
and two shops were. let out after 1945. 
This Court found that the High Court 
was in-error in holding that’ two shops 
were sublet after 15 October, 1947, 


This Court held that the plaintiffs in 
Gappulal’s case did not establish that ‘the 
subletting was after 15 October, 1947 and 
on the date of the subletting in 1944. no 
Rent Control Legislation was in force, It 
isin that’ context. that it is said that the 
words ‘has sublet’ contemplate a. com- 
pleted event connected in-some way with 
the -present time, This Court said that 
the words ‘has sublet’ take within their 
sweep any subletting which was made - 
in the past and has continued upto the 
present. time. What is meant by these ob- 
servations is that the vice of subletting 
which fell within the mischief of the Act © 
continues to be a mischief within the 
Act In Gappulal’s case there was no sub- 
letting in 1947 to violate the 1947 Jaipur 
Rent Control Order and therefore, there 
could not be any subletting which could 
continue upto the 1950 Rajasthan Act, 


On the date of the subletting in 1944, 
this Court found in Gappulal’s case that 
there was no Rent Control Legislation in 
force. This Court did not consider the 
question as to whether subletting to be 
within the mischief of the relevant statute 
was to subsist at the date of the suit, This 
Court held that Section 13 (1) (e) of the 
Rajasthan Act would include any sub- 
letting which though made in the past 
would continue at the point of the time 
when the Act came into force.” 
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6. Their Lordships in; Gajanan’s 

case, (AIR 1975 SC 2156) were’ dealing 

with a case under Section 13 (1) (e) of 

~ ‘the Bombay Rents Hotel and Lodzing, 

House Rates Control Act, 1947, which ran 
as under,—. : 


“13 a1) (e). That the tenant has, Since 
the coming into operation of this Act. 
unlawfully sublet or after the date of 
commencement of the Bombay Rants, 
Hotel and Lodging House Rates Control 
(Amendment) Act, 1973, unlawfully given 
on lease, the whole or:part of the pre- 
mise§ or assigned or: transferred in any 
other ‘manner his interest therein.” 


On the basis of Gappulal’s ease, (AIR 1969 
SC 1291) it was argued before the Supreme 
Court in Gajanan’s case. that the expres- 
‘sion, “the tenant has sublet”, in 5, 13 
(1) (e) of the abovementioned Act, meant 
that the subletting must continue -az the 
date of the suit for passing the decree. In 
Gajanan’s case, the facis were like this. 
The landlord gave notice to quit on 
April 1, 1967, and sub-tenant vacated the 
premises on ‘April 14, 1967, Wher the 
suit was’ filed, the sub-ienant was not in 
occupation of the suit premises, Dealing 
with the argument that the expression 
“the tenant has sublet” means that sublet 
must continue on the. date of the suit, 
their Lordships observed, 


“The provisions of the Bombay Eents, 
Hotel and Lodging House Rates Ccntrol, 
Act, 1947 indicate that a tenant is cisen- 
titled to any protection under the Act if 
he is within the mischief of the provi- 
sions of Section 13 (1) (e) namely, that 
he has sublet, The language is that 
if the tenant has sublet, the protection 
ceases, To accede to the contention cf the 
appellant would mean that a tenant 
would not be within the mischief of un- 
lawful subletting if after the lardlord 
gives a notice terminating the tenanzy ‘on 
the ground of unlawful subletting. the 
sub-tenant vacates. The landlord wil not 
be able to get any relief against the ten- 
ant in spite of unlawful subletting, In 
that way the tenant can foil the atzempt 
of landlord to obtain possession cf the 
premises on the ground of subletting every 
time by getting the sub-tenant to vacate 
the premises. The tenant's liability to evi- 
ction arises once the fact of unlawful 
subletting is proved, At the date cf the 
notice, if it is proved that there wes un- 
lawful subletting, the tenant is liable to 
be evicted fap ining is mine), 
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. the fact that the tenant has assigned or 
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-7. The language of clause (e) of ` 
-sub-section (1) of Section 13 of the 
Rajasthan Premises (Control of Rent and 
Eviction) Act, 1950, quoted above, leaves; 
no doubt in my mind, that’ on proof of 





sublet or otherwise parted. with the pos- 
session of whole or ‘a part of the 
premises. in’ question without the per- 
mission of the landlord, the land-! - 
lord is entitled to a decree for evic- 
tion against the tenant unless, of course, 
it could be shown that the landlord had 
waived his right to such eviction, The 
question, ‘therefore, whether the sub-te- 
nancy subsisted on the date of the suit, 
is of no relevance in such a case. The 
provisions of the Rajasthan Act of 1950 
do not provide expressly or impliedly 
that protection under Section 13 (1) (e) 
shall be available only if sub-tenancy sub- 
sisted at the date of the suit, Apart from 
the Supreme Courts decision in Gaja- 
nan’s case, AIR 1975 SC 2156 which sup- 
ports my view, I am also supported by an 
unreported Single Bench decision of this 
Court delivered by Hon'ble Mr.. Justice]. 
P. N. Shinghal, as he then was, in Se- 
cond Appeal No, 76 of 1964 (Alakh, Narain 
v. Hari Shanker) decided on 13-9-1964, 


8. Learned counsel for the appel- 
Tant next drew my attention to the fol-. 
lowing sentence appearing in the deci- | 
sion of Gajanan’s case, (AIR 1975 SC 2156). 


“At the date of the notice, if. it is. 
proved that there was unlawful sublet- 
ting, the tenant is liable to be evicted”. 
On the basis of the above sentence, the 
learned counsel for the appellant attem- 
pted to persuade me to hold that thej- 
expression “the tenant has sublet” means| ` 
that the subleting must continue at the! .. 
date of the notice at least, I find no sub- 
stance in the above contention. Their 
Lordships of the Supreme Court in Ga- 
janan’s case have clearly, in unequi- 
vocal terms, laid down that “the tenant's 
liability to eviction arises once the fact of 
unlawful subletting is proved”, Their 
Lordships in the subsequent sentence re- 
ferred to the date of notice because in 
that particular case, the sub-tenant had | 
vacated the premises after the notice was 
sent to him, To my mind, in Gajanan’s 
case the Supreme Court did not con- 
sider the question as to whether sublet- 
ting to be within the mischief of the rele- 
vant statute, was to subsist at the date of 
the notice. On the contrary, the Supreme 
Court, in clear terms, laid down that-on 
the language of the statute, it is clear 
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that if the tenant had sublet, the protec- 
tion under Section 13 ceases, i 

9. The facts of the present case 
clearly reveal that the first notice was 
sent to the tenant on October 23, 1967 
calling upon him to vacate the premises 
and admittedly on that date, the sub-te- 
nant was in unlawful occupation of a part 
of the premises in dispute, It is true that 
the sub-tenant vacated the premises when 
the second notice dated September 19, 
1969 was sent by the landlord, but that is 
of no consequence. The tenant 
pleaded nor proved that during the in- 
terval, the landlord had waived his right 
to sue for eviction on the ground of un- 
lawful subletting. 

10. The learned counsel for the 
appellant referred to me the case of Lekh 
Ram v, Firm Chander Bhan Rajinder 
Parkash, GLR (1962) 1 Punj 641). 
This is a decision by a learned 
Single Judge of the Punjab High 
Court, The wordings of Sec, 13 (2) Gi) 
(a) of the East Punjab Urban Rent Res- 
triction Act, which came for consideration 
imthat case, were to the effect that if it 
could be shown that “the tenant has after 
the commencement of- this Act, without 
the written consent of the landlord......... 
sublet the entire building... or, any 
portion thereof,” the landlord "would be 
entitled to evict the tenant by a peti- 
tion before the Rent Controller. The Rent 
Controller and the Appellate Authority 
in that case came to the conclusion that 
although it was not made explicit in the 
relevant provisions of the law, it was 
nevertheless implied that subletting, 

- which has to form the’ ground for eject- 
ment, must be one which subsisted at the 
time of the filing of the petition, This 
‘view also found favour with the learned 
Single Judge, With great respect, the 
view taken by the learned Single Judge 
in, Lekh Ram’s case, cannot be regard- 
ed-as sound, firstly, because there is 
nothing in the clause to justify such a 
conclusion, and secondly, such an inter- 
pretation would be wholly unworkable 
in the sense that the tenant may so ad- 
just the matters with the sub-tenant that 
the sub-lease may not subsist on the date 


of the petition. To my mind, it could not - 


be the intention of the Legislature to re- 
cognise such a device and more so when 
there is nothing in the wordings of the 
relevant section to give such a meaning. 
That apart, the view taken in Lekh Ram’s 
ease, is contrary to the view taken by. 
the Supreme 


(AIR 1975 SC 2156), Lekh Ram’s case, 
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neither | 


Court in  Gajanan’s case, | 
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in these. circumstances, cannot be of any 
assistance to the appellant. 

li. - The learned counsel for the ap- 
pellant has also placed reliance on a re~ 
cent decision of the Delhi High Court in 
Muni Lal v, Dulara, 1875 Ren C., J, 249 
(Delhi). The question in that case was 
that if before the date of service of notice, 
determining the tenancy of the tenant, 
the sub-tenant vacates the premises, will 
the court, even then, pass an order of 
eviction against the tenant? In ‘that case, 
the learned Single Judge was interpret- 
ing clause (b) of the proviso to Sec. 14 
(1) of the Delhi Rent Control Act, 1958, 
which runs as under,— 

“(b) That the tenant has, on or after 

9th day of June, 1972, sublet, assigned or 
otherwise parted with possession of the 
whole or any part of the premises with- 
out obtaining consent in writing of the 
landlord.” 
In that case, it was argued on behalf of 
the tenant that since he had removed the 
sub-tenant before the notice to quit was 
issued, he was not liable to be evicted. 
The learned Single Judge placing reliance 
on the passage’ appearing in Gajanan’s 
case AIR 1975 SC 2156 which has been 
quoted above in extenso, observed: 

“The relevant date, it would there- 

fore, appear, is the date of the notice, If 
it is proved that on that day, there was 
unlawful subletting, the tenant is liable 
to be evicted.” 
With great respect to the learned Judge, 
I do not think that in Gajanan’s case, 
AIR 1975 SC 2156 their Lordships at all 
considered the question that sub-tenancy 
must subsist on the date of the notice if 
the tenant has to be evicted on the 
ground of unlawful sub-letting. 

12. I may again mention here that 
the act of sub-letting, in the present case, 
was a voluntary act of the defendant, as, 
admittedly, the subletting was not with 
the permission of the landlord. In such a 
case, once liability for eviction has arisen 
under S. 13 on account ofthe tenant hav- 
ing sublet the premises unlawfully with- 
out the permission of the landlord, then 
the right to sue for eviction accrues to 
the landlord and that right could be 
taken away only by an express provision 
of the statute or by necessary intend- 
ment, There is nothing in the Rajasthan 
Premises (Control of Rent and Eviction) 
Act, as to what would happen if the te- 
nant had once sublet the suit premises 
and then removed the sub-tenant before 
the issue of notice to quit or before fil- 
ing the suit. Simply because the tenant 
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dislodged the sub-tenant from: the’ suit 
premises before the issue of notice or be- 
fore filing of the suit he cannot div2st 
the landlord of his right to seek eviction, 
which had accrued to him, 

13. For the reasons, stated above, 
I find no substance in the. above appeal. 
The appeal is accordingly dismissed, Hav- 
ing regard to the circumstances of che 
case, I leave the parties to. bear their own 
costs in this court. 

14. The learned counsel for the ap- 
pellant prays for grant of leave to ap- 
peal to a Division Bench. I find no merit 
in the prayer and as such it is refusec. 


Appeal dismissed. 


\ 
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Dr. D. C. Jain, Petitioner v. The 
University of Jodhpur and others, Ees- 
pondents. : 

Civil Writ Petn. No. 580 of 1976, D/- 
26-11-1976. 

(A) Interpretation of Statutes — Re- 
peal by implication — Test of inconsist- 
ency or repugnancy — (General Clauses 
Act (1897), Section 6). 


Whether a statute either in its en- 
tirety or in part has been repealed by im- 
plication depends upon the intent of the 
legislature. It is within the domain of 
the Court to ascertain this intent from the 
terms and provisions of the later enact- 
ment. It is of: course true that the Courts 
will not recognise the implied repeal un- 
less the intent to repeal clearly appears, as 
ordinarily there is a presumption ageinst 
the. intention of the legislature to redeal 
legislation by mere implication. The pre- 
sumption however is not irrebuttable and 
is overthrown if the new law is incorsis- 
tent with or repugnant to the old law for 
the inconsistency or repugnancy reveals 
an intent to repeal the existing law. The 
Inconsistency or repugancy may arise be- 
tween the provisions of the old and aew 
statutes if they cannot be. reconciled and 
made to stand together. The repugnency 
or inconsistency need not be between 
other provisions of the two Acts as im- 
plied repeal may operate on a part of 
the statute as well as on its entirety. If 
the repugnancy relates to a part of the 
statute that part of the statute will s-and 
repealed only to the extent of the repugn- 
ancy. An implied repeal may of coarse 
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not take place unless two statutes or the 
part of the statute is/are inconsistent and 
irreconcilable. The inconsistency may 
however be presumed to be intended by 
legislature when it makes a complete sub- 
stitute for the old one.. | (Para 12) 
While judging as to whether there is 
a repugnancy - or inconsistency between 
the two statutes it should be seen (i) whe- 
ther there is a direct conflict between the 
two provisions; (ii) whether the legisla- 
ture intended to lay down an exhaustive 
Code in respect of the subject-matter re- 
placing the earlier law, and (iii) whether 
the two laws occupy the same field. AIR 
1963 SC 976, AIR 1962 SC 745, AIR 1967 
SC 1581 and AIR 1964 SC 1284, Ref. 
(Para 12) 
A repeal connotes abrogation or obli- 
feration of one statute by another from 
the statutory book as completely as if it 
has never been passed. This principle is 
equally valid in case of implied repeal of 
a statute or a section. AIR 1975 SC 155, 
Rel. on, (Para 20) 
(B) Jodhpur University Act (17 of- 
1962), Section 16 — Effect of substitution. 
of new Section 16, by Amendment Acts of 
1972 and 1975 — Statute 4 of the Univer- 
sity Statutes stood impliedly repealed by 
substitution of Section 16 in the Principal - 
Act by the Amendment Acts of 1972 and 
1975 — Section 27 of Rajasthan General 
Clauses Act is not attracted — (Rajasthan 
General Clauses Act (8 of 1955), Sec. 27) 
— (Constitution of India, Article 245 — 
Subordinate legislation). 
Statute 4 had its roots in Section 16 
of the parent Act.. However, Section 16 
was substituted by Section 3 of the Am- 
endment Act of 1972. The legislature it- 


self stepped in and laid down a complete, — i 


elaborate and exhaustive Code as to the 
constitution, composition, terms of its 
members and the quorum -of the meet- 
ings of the Syndicate. Sub-section (2) of 
Section 16 evinces the legislative intent. 
that Statute 4 stood repealed and there-' - 
fore the legislature had to make provi- 
sion under the newly substituted Sec- 
tion 16 (2) for continuance of the mem- 
bers nominated or elected under the 
statutes by deeming provision by way of 
legislative fiction. (Para 13) 

It is also significant that provisions of 
Statute 4 and the: Act and new Section 16 
as substituted by Amendment Act of 1972 
cannot stand together. 

The legislature is an authority of 
superior efficacy and it has not only cover-. 
ed the whole subject-matter covered by 
the rule-making body of inferior efficacy 


y 
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J but has widened the field relating to. the 

‘constitution of the Syndicate. On this 

account also the Statute 4 stood implied- 
a repealed. AR 1964 sc 1284, Rel, on. 

(Para 14) 

This Bapenk of the matter can be looked 

from another angle. Section 16 as amend- 

ed by Act of 1972 stood on a higher foot- 


‘ing in comparison to the statutes as Sec- 
‘tion 16 was enacted by- the legislature 


whereas the Statute 4 was a subordinate 
piece -of legislation having. been made by 
the delegate of the legislature. When an 


` Act is repealed any delegated. legislation 


made under the Act falls to the ground 
with the statute’ unless it. is expressly 
preserved. (Para 15) 

Section 27 of the Rajasthan General 
Clauses Act cannot be availed of to save 
Statute 4 in presence of the Amendment 
Act of 1972 or second Amendment Act of 
1975. (Para 16) 

The University Second Amendment 


Act of 1975 does not evince implied or. 


explicit intention to revive the Statute 
No. 4 which admittedly stood repealed by 
implication, (Para 21) 


Thus, Statute 4 being repugnant to 


both University Amendment Act of 1972 


and University Second Amendment Act 
of 1975 the petitioner’s case on the basis 
of Statute 4 is wholly unsustainable in 
law. (Para 21) 
. (C) Precedents — Ratio in decision — 
Not to be indiscriminately applied. 
‘The ratio laid down in a decision has 
to be judged in the background and facts 
of the case and cannot be indiscriminate- 


ly applied even though it has no affinity. 


with the points involved in the case in 
hand, (Para 23) 
(D) Constitution of India, Article 226 
— Complicated and disputed questions of 
fact requiring - technical knowledge — 
Interference under Article 226. 
Under. Article 226 the High Court 


- does not enter upon a determination of 


question which involves investigation into 


-a disputed question relating to -compli- 


_ cated facts more specially in regard to 


i 


the topic .of technical nature. It is 
also settled law that the High Court in 
exercise of its extraordinary jurisdiction 
would not embark upon the enquiry into 
the disputed questions of fact involving 
elaborate investigation. (Para 29) 


(E) Constitution of India, Article 226. 


— New plea — Opposite party not taken 


~. by surprise — Plea allowed to be raised 


a even without insisting for amendment of 
the writ petition in this regard, (Para 28) 
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(E) Constitution of India, Article 226 


— Quo warranto — Extraneous conside- 
rations, f 


Writ of quo warranto is not a writ 
which issues as a matter of course and as 
a matter of right. : Indeed it is in the dis- 
cretion of the High Court to refuse or 
grant it according.to the facts and cir- 
cumstances of the case. The High Court 
would inquire into the conduct and motive 
of the petitioner and the Court might in 
its discretion decline to grant quo war- 
ranto information where the petitioner is 
moved by extraneous consideration and 
not in public interest. - (Para 32) 
Cases Referred: Chronological 
AIR 1975 SC 155 = 1975 Tax LR 90 
AIR 1975 SC 1852 = 1975. Lab IC 1426 
AIR 1975. All 445 
AIR 1967 SC 1581 = 


Paras 
‘20 
23 
23 
(1967) 3 SCR 399 
12 
AIR 1964 SC 1284 = (1964) 4: ‘SCR 461 
.12, 14° 
<ioeey 1 SCR 242 12 
1962 Supp (1) SCR 913 
12 
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AIR 1963 SC 976 
AIR 1962 SC 745 


1962 Raj LW 360 
693 ; 
19 


AIR 1954 SC. 465 = 1954 Cri LJ 1322 
(1926) 37 Com WLR 446 l 12 
L. R. Mehta, for Petitioner; C. L, 


Agarwal, for Respondents, 


ORDER :— By this petition under 
Article 226 of the Constitution of India, 
petitioner challenges the validity of the 
appointment of non-petitioner No. 3 Dr. 
S. Divakaran as Professor Structural 
Engineering, Dean Faculty of Engineer~ 
ing and his nomination to the Syndicate 
in the capacity of Dean and prays for 
quashing the same. It has also been pray~ 
ed that the petitioner. be declared en~ 
titled to be nominated to the Syndicate 
instead. 


2. The case of the ‘petitioner as 


.set up in the writ petition, briefly stated, 


is as follows :— 

3. The petitioner was authorised 
fo exercise the powers of Dean of Faculty 
of Law by the Vice Chancellor’s order 
dated 8-10-1974 till further orders. The 
petitioner alleges that this order did not 
meet the requirement of Statute 4 (1), 
and was rather made with malice and 
bias which the Vice Chancellor bore 
against him as he did not like to nomi~ 
nate the petitioner on the Syndicate. The 
petitioner further avers that under Sta~ 
tute 4 of the. University Statutes (in brief 
statutes) -two members were to be nomi- 
nated from the Deansof Faculties by rota- 
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tion in the order given-in paragraph 4 of 
the writ petition. The Vice Chancellor 
nominated Professor Alhance, the Dean, 
Faculty of Commerce, on the .Syndicate 
but did not nominate the petitioner ` on 
the Syndicate on the expiry of the frm 
of the Dean of Faculty of Arts, Edaca- 
tion, Social Science on October 28, . 2974, 
although as per the order of rotation it 
was the turn of the-Dean of Facult+ of 
Law to be-,.nominated on the Syndicate. 
Being aggrieved, the petitioner made re- 
presentation to Chancellor who by his 
letter dated 27th January, 1971, diretted 
the Vice-Chancellor to appoint the veti- 
tioner as full-fledged Dean and further to 
nominate him as member of the Syndi- 
cate vide Ex. 2. In pursuance of the 
aforesaid order of the Chancellor the beti- 
tioner was appointed as full-fledged Cean, 
Faculty of Law and also nominated or the 
Syndicate. Later on ‘the Syndicate was 
dissolved’ as’ .a result of promulgatior of 
the Jodhpur University (Second Amend- 
ment) Act, 1975, by which it was orddined 
that the members of the Syndicate unc- 
tioning before the commencement of the 
Act shall cease to hold office. : By the 
same Act Section 16 of the Universit, Act 
was substituted whereby constitution. and 
terms of the members of. the Syndicate 
were laid down afresh. Accordingly the 
Vice-Chancellor reconstituted the S-ndi- 
cate in. the light`of the provisions o| the 
University (Second Amendment) Ad of 
1975. He again nominated professor 
Alhance Dean, Faculty of Commerc, on 
the Syndicate but this time also he igrored 
the claim of the petitioner and nominated 
Dr. Divakaran Dean Faculty of Engineer- 
ing on the Syndicate instead althouzh it 
was the turn of the petitioner. It has 
been alleged -that Dr. Divakaran die not 
possess requisite qualification as he was 
neither eligible for the post nor he was 
selected by a duly-constituted selection 
committee for the reason that the experts 
on the selection committee were noc ex- 
perts in the subject. It has also been al- 
leged that Dr. Divakaran could not have 
been appointed as Dean, Faculty of angi- 
neering as Professor Bhadada was senior 
to him. 

4. The petition has been opoosed 
by the non-petitioners each of whom has 
filed a separate return. The University 
in its return has refuted the claim cf the 
petitioner based on Statute 4 and has 
inter alia pleaded that the Statute 4 ~which 
was made in pursuance of original Sec- 
tion 16 stood impliedly repealed by 
Jodhpur University Amendment A-st- of 
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1972 which substituted a new Section. 16. 


in “place of the original section. i 
newly substituted section according to the 


University laid down an exhaustive Code ay i 


in regard to the constitution,” tërms of., 
office of its members and quorum in regard 
to the meetings of the Syndicate. The 
claim of the petitioner on the principle of 
rotation has also been controverted as 


the principle of rotation recognised under.’ :- 


the Amendment Act of 1972-was done 
away with by:.the Jodhpur University 
(Second Amendment) | ‘Act of 1975 “which 
made a provision regarding the constitu- 
tion of the Syndicate so also the terms of 
the office of the members afresh. It las 
been alleged by the University that under 
the Amendment Act of 1975 the provi- 
sion relating to the principle of rotation - 
was dropped and the scope of Clause 4 
(1) (iii) was widened by taking two mem- 
bers under that sub-clause from either of 
the category of the Deans or the Princi- 
pal/the Director. 

5. The University has also con- 
troverted the challenge thrown by the 
petitioner against the nomination of Dr. - 
Divakaran on one and all the grounds 
raised by the petitioner in that behalf. 
and has asserted that Dr. Divakaran was 
eligible for the post of a professor in 
Structural Engineering and was selected 
by a duly constituted selection committee. 
It has further been pleaded that the peti- 
tion has been brought with ulterior 
motive and in view of the conduct of the 
petitioner revealed. in his letter dated 23rd 
of August, 1975, to Dr. Divakaran, the 


petitioner has disentitled himself to any. = 


relief by writ of .quo warranto Against 
Dr. Divakaran. 

6. The stand of Dr. pivsiaten in 
reply to the writ petition in his reply affi- 
davit is that he was eligible for the post . 
of a professor in Structural Engineering 
and was selected by a duly constituted 
selection committee. It has been further 
averred by Dr. Divakaran that the peti- 
tion has been brought against him malici- ` 
ously and mala fide and so it could not be 
entertained at this stage meaning there- 
by ‘that the petition is belated and de-. 
serves to be dismissed. 

7.: The respondent No. 2 in his re- 
turn has endorsed the stand of the Univer- 
sity by showing his concurrence in it and - 
has further denied the allegations of | 
malice imputed against him. The peti-. 
tioner has reiterated his stand in the re- 
joinders filed ‘by him to the reply of the =: 


. University as well as of Dr. Divakaran, © 


The eg 


-a be. „appointed on the Syndicate. 
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28 The. petitioner rests his case 
brincipally on two grounds . viz. (i) -that 
under Statute 4 he is entitled to be norni- 
nated on the Syndicate as a Dean of 
Faculty -of Law and (ii) that the nomine- 
tion of Dr. Divakaran on the Syndicate 
is invalid :as. in the first place he was not 
eligible for the post of Professor and, 
therefore, not for the Deanship and fur- 
ther it ‘was the turn of the petitioner to 
Second- 
ly ‘Dr. Divakaran was not selected by a 
duly “constituted ‘committee as envisaged 
‘by Statute 19. 

9. The petitioner’s: claim as to his 
nominaticn on the Syndicate rests on sta- 
tute Mo. 4 of the University Statutes 
. hereinafter called the Statutes. Section 16 
- as it originally stood in the Jodhpur Uni- 
versity Act, hereinafter referred to the 
Act, related to the constitution of the 
Syndicate. It provided that the syndicate 
shall be the executive body of the Univer- 
sity and its constitution and the terms of. 


-office of membets other. than ex-officio ` 


members shall be prescribed by the sta- 
tutes. From the bare reading of S. 16, it 
appears that Section 16 envisaged the 
„framing of the statutes, for making provi- 
-Sion as to the constitution of the Syndi- 
cate and the ‘terms of the office of its 
members other than ex-officio members. 
Section 21 ag it originally stood made 
provision for the scope and field relating 
to which statute may be made. Clause (a) 
of Section 21 inter alia made provision as 
‘to “the constitution, powers and duties of 
the.senate, the syndicate, the academic 
council, the financial committee’ and such 
other bodies as-it may. be deemed neces- 
sary to constitute from time to time.” 
Clause (bì of the said ‘section further 
made provision as to “the election and 
_ continuance in office of the members of 
the said bodies including the filling of the 
vacancies of the:members and on other 
matters relative to these bodies for which 
may be-necessary or desirable to provide” 
besides other: provisions which are not 
necessary for our purpose to mention 
here. - Section 22 made provision for the 
procedure for making the statutes. It is 
provided therein’ that. the first statute 
under this Act shall be made by the State 
Government as provided in Section 22 and 
thereafter senate may subject. to the pro- 
visions of this Act from time to time make 
new or additional statutes or amend or 
repeal existing statutes in the manner 
provided in the section. -The procedure 


- has been laid down in this section as to- 
> Mow the statutes are to be proposed and 
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finalised. Now to carry out the object of 
Section ‘16, Statute 4 came to be framed 
by the State Government in exercise of 
its powers under Section 22 of the Act. 
Statute 4 as framed by the Government 
provided for the composition and term of. 
office of the members of the syndicate and 
allied matter. In the scheme of composi- ` 
tion as- laid down by the statute No 4, the 
Syndicate consisted. of 11 members under 
seven distinct items. Item No. 3 of sta- 
tute No. 4 (1) provided for the nomina~ 
tion of two Deans by: the Vice-Chancellor 
in rotation. It is this item on which the 
petitioner basically rests his claim for his 
nomination:as Dean on the Syndicate. 


` 10. | Secticn 16 of the principal Act; 
was amended by Section 3 of the Jodh- 
1972 
and a new section was substituted in its 


place whereunder: the provisions were 


‘made in regard to the composition of the . 
Syndicate, the terms of office of the’ 
It fur- 
ther provided that the members’ of the 
Syndicate who are continuing as ‘such at 
the commencement of the Amendment - 
Act shall remain as such members- for 
the remaining term as if they. are. elected 
or nominated under the provisioris of this 
section. Section 3 of the Amendment Act 
further provided quorum of the meetings 
of the Syndicate. It will be useful to 
reproduce Section 3 of the Amendment 
Act which substituted Section 16 of the 
Principal Act by a new section. Section 3° 
of the Amendment Act is as follows:— 


“S. 3. Amendment of Section 16, Act 
XVII of 1962:— Section 16 of the Prin- 
cipal Act shall be substituted by the tei 
lowing section, namely :— 

(i) the Vice-Chancellor. 

(ii) The Chief Justice,- 
High Court, Jodhpur. ` 

(iii) two Deans nominated by the Vice~ 
Chancellor ‘in rotation: 

Provided that no Dean shall be nomi= 
nated for two successive terms. 

(iv) the Director of College Educa- 
tion, Rajasthan. 

(v) two educationists to be nominated 
by the Chancellor. 

(vi) two University Professors- nomis» 
nated by the Vice-Chancellor. 

Provided that no University Profese 
sor shall be nominated for two successive 
terms. — 

(vii) two members of the Senate þe- 
ing non-teachers, elected by the Senate, 
one of whom shall be a registered gra= 
duate. 
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(viii) two persons elected by the Senate 
from amongst persons who aré elected as 
‘Other Members’ of the Senate ‘under 
Clause (xxiv) of sub-division III of sub- 
section (2) of Section 15, and 


(ix) two members of the State Legis- 
Tature nominated by the Speaker. 

(2) The term of office of the elected 
and nominated members shall be three 
years, but the members: who have been 
elected or nominated under the provi- 
sions of the Statutes and are continuing 
as such shall remain as such members for 
their remaining term as if they are elect- 
ed or nominated under the provisions of 
oS section. 

.(3) Five members of ‘ie Syndicate 
shall form a quorum.” 

From the perusal of Section 16 as. sub- 
stituted: by Section 3 of. the Amendment 
Act of: 1972 it will appear that the 
„strength of the members of the Syndicate 
was raised from 11 to 15. 
tion 16 as substituted by the Amendment 


Act of 1972. laid down the exhaustive - 


Code as to the number of the members 
of the Syndicate, the terms of the office 
of its elected.or nominated members and 
further gave. life to the existing members 
elected or nominated under the Statute 4 
by deeming provision contained in sub- 
section (2). of the substituted Section 16 
and further ‘made provision as--to the 
quorum of the Syndicate. The substi- 
tuted Section 16, therefore, made a com- 
plete and exhaustive Code on the subject 
of Syndicate and did not leave room for 
the operation of statute No. 4 as besides 
containing all the items and contents of 
the Statute 4 it made provision by in- 
creasing the strength of the members of 
‘the Syndicate and the continuance of the 
old members elected or nominated under 
Statute 4 as if they were elected under 
the provisions of substituted Section 16. 


`- 11. It has now to be seen whether 
in presence of the exhaustive Code made 
in respect of the constitution of the Syndi- 
cate, the Statute 4 still survived or stood 
repealed by implication. A serious con- 
troversy has been joined on this point by 
the learned counsel for the parties. Mr. 
Mehta has contended that Statute 4 did 
not stand impliedly repealed as Section 16 
as substituted by the Amendment Act of 
1972 at the best could be taken to be a 
ease of, mere temporary interception 


without obliterating the existence of the’ 


statute No. 4 or it may be a case of mere 
bypassing by the substituted Section 16. 
On the other hand Mr. Agarwal has vehe- 
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mently contended that Section 18 of the 
principal Act having been repezled “the 
statute framed thereunder falls on the a 
ground of the repeal. He further argued 
that as the legislature itself stepped: in- 
the field and laid down the exhaustive 
Code in regard to the subject-matter of 
Syndicate the statute will. automatically 
fall to the ground and it will be. taken to 
be impliedly repealed, 

- 12. “Now the question which calls 
for determination is whether by substitu= ` 


. tion of Section 16 in the Principal Act by 


the Amendment Act of 1972, the Statute 4 
stood impliedly repealed or not. It hard- 
ly requires ‘to be'said that whether a sta- 
tute either in its entirety or in part has 
been repealed by implication depends 
upon the intent of the legislature. It is 
within the domain of the Court to ascer- 
tain this intent from the terms amd provi- 
sions of the later enactment. It is of 
course true that the Couris will not! 
recognise the implied repeal unless the 
intent to repeal clearly appears as ordi- 
narily there is a presumption against the] 
intention of the legislature to repeal lem! , . 
gislation by mere implication. The pre-| ’ 
sumption however ïs not irrebutzable and 

is overthrown if the'new law is inconsis~ 
tent with or. repugnant to’ the old law for 
the inconsistency or’ repugnencr - reveals 
an intent to repéal the existing Taw. The 
inconsistency or repugnancy may arise 
between: the provisions of the old and 
new statutes if they cannot be reconciled 
and made to stand together. The repug- 
ancy or inconsistency need not. be be- 
tween other provision of the twa Acts as 
implied repeal may operate on the part of 
the statute as well as on its enzirety. If 
the repugnancy relates to the part of the 
statute that part of the statute will stand 
repealed only to the extent of the repugn- 
ancy. An implied repeal may of course 
not take place unless two statutes or_ the 
part of the statute is/are incons.stent and 
irreconcilable. The inconsistency may 
however be presumed to be in-ended by 
legislature when it makes a complete sub-j . 
stitute for the old one. In T. M. L. S. 
Bradari v. Improvement Trust, AIR, 1963 
SC 976 it has been ‘held that ir order to 


„evince the intention to repeal on. ‘the part 


of the legislature there must be inconsist- 
ency between two Acts of such a nature 
that the two cannot stand together. It 
has of course been said that where two 
enactments ‘are identical and enactments 
run parallel] to each other there would be 
no scope for the application ot the doc- 
trine of implied repeal. In Messzs. Matha `: 
Prasad & Sons v. State of Punjab, AIR.“ 


-. impliedly evinces by 


ES 


94 Raje (Prs, 12-13] 


1962 SC 745 it has been. held that no re- 
l _ peal can be implied unless there is an-ex- 

- press repeal of an earlier Act by a 
later Act or unless the two Acts cannot 
stand together. In Northern India Cate- 
rers (Pr.) Ltd. v. State of Punjab, AIR 
1967 SC 1581 it has been laid down that 
where a statute. provides in express terms 
.,- that its enactment will repeal an earlier 
| Act by reason~ of its. inconsistency with 


such an earlier Act the. latter may be 


treated as repealed even where the later 
Act-does not contain such express words. 
the criteria laid down by their Lordships 
is that if the co-existence of the two sets 
of provisions is destructive of the object 
with which the later ‘Act was passed the 
` Court would treat the: earlier provision as 
impliedly repealed. A later Act which 
confers e new right would repeal an ear- 
lier right if the fact of the two rights co- 
existing. together’ produces: inconvenience 
for in such a case it is legitimate to infer 


that a legislature did not intend such a. 
In State of Orissa v. M. A.- 


consequence. 
Tulloch & Co., AIR: 1964 SC 1284 it has 
-been laid down that. two enactments may 


es be repugnant to each other even though 


“obedience to each of them is possible 
without disobeying the other. Their 
. Lordships observed that “the test of two 


= legislations containing contradictory pro- 


visions jis not however the only criteria of 
repugnancy, for, if a competent legisla- 
ture with .a-superior efficacy expressly or 
its legislation an 
intention to, cover the whole field, the 
enactment „of the ‘other legislature whe- 
ther passed before or after would be 
‘ over-run on the ground of repugnancy. 
Where such is the position, the inconsist- 
- ency is demonstrated not by a detailed 
comparison of provisions of the two sta- 
tutes but by the mere existence of two 
pieces of legislation.” © The test of in- 
consistency or repugnancy has also been 
explained by Nicholas in his Australian 


Constitution where amongst others it has. 


been said that the repugnancy may arise 
(i) on .account of there being inconsistency 
. in the actual terms of the competing sta- 
tutes, (ii) though there may be no direct 
conflict between a State law and Common- 


‘wealth law but if the Commonwealth law . 
"i is-intended to be a complete exhaustive 


Code; (iii) even in the absence ‘of inten- 
` tion, .a. conflict may arise when both State 


and Commonwealth seek to exercise their- 


powers over the same subject-matter. 
Issacs, J. in (1926) 37 Com-W LR 446 ‘at 
page 489 laid down one test of inconsist- 
my as conclusive, 
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“If -however a competent legislature 
expressly or impliedly evinces its intens - 
tion to: cover the whole field that is a ` 
conclusive test of inconsistency where ana : 
other legislature assumes to enter to any . 
extent upon the same field.” 


Although this case relates to the, princie 
ple of occupied -field under the Constitu- 
tion but the principles regarding repugn= 





‘ancy and inconsistency are equally apa 





Plicable to determine the inconsistency 
between the subordinate legislation vis a 
vis a parent legislation. While judging as 
to whether there is a repugnancy or in- 
consistency between the two statutes it 
should be seen (i) whether there is a 
direct conflict between the two provisions; 
(ii) whether the legislature -intended to 
lay down an exhaustive Code in” respect 
of the subject-matter replacing the ear- 
lier law and (iii) whether the two laws 
occupy the same field. ` 


13. Keeping In mind the above 
principles it has now to be seen whether 
the Statute 4 did not stand:imnpliedly re~ 
pealed. -It is well to remember here that 
formerly composition «and constitution of 


‘the Syndicate was covered by Statute 4 


which owed its existence under the provi- 
sions of old S. 16 of the parent Act as it 
provided that the constitution of the 
Syndicate shall be such as prescribed by 
the statute. Obviously therefore Statute 4 
had its roots in Section 16 of the parent 
Act. However, Section 16 was substituted 
by Section 3 of the Amendment Act of 
1972 as reproduced earlier. The legisla- 
ture itself stepped in and laid down a 
complete, elaborate and exhaustive Code 
as to the constitution, composition, terms 
of its members ard the quorum of the 
meetings of the Syndicate. Sub-sec. (2) 
of the newly substituted Section 16 made}. 
further provision that the old members 
either nominated: or elected under the 
statute will be deémed to continue as if 
they have been elected or nominated 
under -newly substituted Section 16 as 
amended by Amendment Act of 1972. Sub- 
section (2) of Section 16 evinces the legis- 
lative intent that Statute 4 stood repealed 
and therefore the legislature had to make 
provision under the newly substituted 
Section 16 (2) for continuance of the mem= 
bers nominated or elected under the sta- 
tutes: by deeming provision by way of 
legislative fiction. Had the statute No. 4 
still been in existence there could have 
been no-occasion for enacting a -saving 
clause. 
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14. It is also significant’ to men~ 
tion that provisions of Statute.4 arid the 
_ Act and new Section 16 as substituted by 
' [Amendment Act of 1972. cannot stand 
together because under the statute the 
strength of the members of the Syndicate 
is 11, whereas under the Amendment Act 


of 1972 the strength of the members of. 


the Syndicate has been raised to 15 and 
then to 16 and, therefore, there is an in- 
consistency writ large which is demon- 
strated by the increased strength. More- 
over the legislature itself stepped in and 
made whole, elaborate and exhaustive 
Code in regard to the constitution, the 
quorum and other allied matters on the 
entire subject of the Syndicate in regard 
to its constitution and other allied matters 
including all. the matters contained in 
Statute “4.°-The legislature is an autho- 
rity of superior efficacy and it has not 
only covered the whole subject-matter 
covered by the rule-making body of in- 
`. Herior efficacy but has widened the field 
relating to the constitution of the Syndi- 
eate. On this account also, in view of 
the ratio laid down in State of Orissa v. 
M. A. Tulloch &`Co., AIR 1964.SC 1284 
the Statute 4 stood impliedly repealed. 


15. This aspect of the matter can 
be looked from another angle. Section 16 
as amended by Act of 1972 stood on a 
higher footing in comparison to the sta- 
tutes as Section 16 was enacted by the 
\legislature whereas the Statute 4 was a 
subordinate piece of legislation having 
‘been made by the delegate of the legis- 
lature. Section 16 which was substituted 
\by a legislature could only be modified 
‘by the legislature and not by its delegate 
|whereas the statute could be modified by 
a subordinate legislative body as en- 
visaged by Section 22 of the Act without 
legislative intervention. Maxwell in his 


treatise on the Interpretation of Statutes- 


(12th Edn.) at page 18 has observed that 


‘When an Act is repealed any delegated . 


legislation made under the Act falls to the 
ground with the statute unless it is ex- 
pressly preserved.” To the similar effect 
‘is the legal position summarised in Craies 
on Statute Law (7th Edition) at page 336 
as under :-— 


If the statute under which bye-laws 
are made is repealed those bye-laws are 
impliedly repealed and ceased to have 
any validity unless the repealing statutes 
contain some provision preserving the 
validity of the bye-law notwithstanding 
the repeal. This follows from the rule— 
when an Act of Parliament is repealed it 
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existed.” : 
Bhandari J. in Municipal Council Ajmer v 
Satyanarain, 1962 Raj LW 360 has held 
that when a bye-law framed undér a re- 
pealed law is inconsistent with any of 
the provisions of law the old byelaw can- 
not be saved. Mr. Mehta, however, con- 
tended that the Statute “4 will be saved : 
by Section 27- of. the Rajasthan General: - 
Clauses Act. Section 27 is analogous to - 
Section 24 of the General Clauses ‘Act, 
1897. 


16.. Section 27 provides that when 
the Rajasthan Act or Regulation is re- 
pealed or- re-enacted without modification 
then unless- it -is otherwise expressly | 
provided any appointment, notification or 
scheme, rule, forum or bye-law made or 
issued under the repealed order or regu- 
lation shall so far as it is not inconsistent 
with the provisions re-enacted, continue 
in force and be deemed to have been 
made or issued under the provisions so 
re-enacted, As already pointed out ear- 
lier Statute 4 is inconsistent with Sec- 
tion 16 as substituted: by Amendment Act 
of 1972 or Section 16 as substituted by- 
the Amendment Act of 1975 and it could 
not completely. fit in with those sections _ 
or stand together with them. Therefore, 
Section 27 of the General Clauses Act 
cannot be availed of to save Statute 4 in 
presence of the Amendment Act of 1972 
or Second Amendment Act of 1975. 

17. Mr. Mehta next argued that 
Statute 4 (1) would only govérn Ch. (1). 
to (6) of Section 16 as amended by the 
Amendment Act of 1972. It is submit- 
ted by him that amended Section 16 con- 
sists of two parts, first Clauses (1) to (6) 
and the second consists ‘of. the remaining 
clauses. The above two- parts of Sec. 16 
are independent of each other and, there- 
fore, Statute 4 can stand together with 
the first part of the amended part of Sec- 
tion 16 and cannot be said° to be in- 
consistent with it. Section 16:is not cap- 
able of: bifurcation as sought to be done 
by Mr. Mehta. -It is to be read in its en- 


‘tirety in an integrated manner and if so 


read then Statute 4 is -certainly inconsis- 
tent with the amended Section 16 as sub- 
stituted by the Amendment Act of 1972. 


18.: It was next argued by Mr... 
Mehta that Section: 21 (a) of the principal — 
Act of the Jodhpur University was also 
amended in 1972 along with Section 16 
which fact unmistakably shows the in- 
tention of the legislature to continue the 
provisions of Statute 4 (1), (2) and (3); 
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now incorporated in Cl. (1) to Cl. (6) of 
the Amended Section 16 (1). I fail ‘to 
understand how the emendment of Sec- 
tion 21: (a) will give rise to the legisla- 
tive intention to continue the provisions 
of the Statute 4 (1), (2) and (3). The 
whole Statute 4 has been replaced by 
Section 16 as amended by the Amend- 
ment Act of 1972 which has provided 
‘exhaustive scheme in the matter of con- 
stitution of the Syndicate, the terms of 
its members and other allied matters. 
There is therefore no room to infer that 
despite the exhaustive scheme provided 
by the legislative provision, the subordi- 
nate legislation still exists and can stand 
along with it. As stated earlier we have 
to see the spirit of both the respective 
provisions not by detailed comparison but 
with the background and in the context 
of the legislative intention; the legisla- 
ture having provided: the elaborate 
scheme ‘regarding the constitution of the 
Syndicate and the allied matters, the sta- 
tute of inferior efficacy could no more 
survive in the presence of provisions of 
superior legislative efficacy. The conten- 
tion of Mr. Mehta in this behalf has there- 
fore no merit in it. 


19. It was then argued by Mr. 
Mehta that Section 16 as substituted by 
the Jodhpur University Amendment Act 
of 1972 did not repeal Statute 4 (1) to (3) 
but it merely suspended the operation of 
the provisions of Statute 4 and when the 
Act of 1972 was repealed by the Univer- 
sity Second Amendment Act of 1975 by 
substituting a new Section 16, Statute 4 
again revived. The argument of Mr. 
Mehta is that Section 16 was merely in 
the nature of bypassing the Statute 4 and 
jt did not abrogate the Statute 4 but kept 
it untouched and unaffected. He has re- 
lied upon Harishankar Bagla v. State of 
Madhya Pradesh, AIR 1954 SC 465. That 
case arose under Essential Supplies (Tem- 
porary Power) Act, 1946. In that case 
there was Section 6 whereunder the 
Parliament itself had declared that an 
order made under Section 3 of the Essen- 
-tial Supplies (Temporary Power) Act shall 
have effect notwithstanding any inconsist- 
ency in the order with an enactment 
other than this Act. In view of the ex- 
press legislative provision of the Parlia- 
ment, Mahajan, C. J. held that Section 6 
did not either expressly or by implication 
repeal any of the provisions of any pre- 
- existing laws and observed that it was 
simply a case, of bypassing the law and 
not of superseding it. It was in that con- 
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text that it. was held that merely bypass- 

ing a certain law does not necessarily 

amount to its repeal or its abrogation. 

But this is not the case here. In our 

case, Section 16 kas not merely bypassed - 
the Statute 4 as it has not made a saving. | 
provision, a9 made in the case discussed ~ 
above. This contention of Mr. Mehta has 
therefore no substance in it. 


20. It was then argued by Mr, 
Mehta that on a zonspectus and conjoint 
reading of Statute 4 and Section 16 of the 
University Amendment Act of 1972, it 
would appear that the amending Act did 
not repeal or obliterate the Statute 4 but 
it only suspended its operation. It is, 
therefore, argued that as soon as Sec- 
tion 16 as amended by University Amend- 
ment Act of 1972 was replaced by Sec- 
tion 16 of the Jodhpur University Second 
Amendment Act of 1975, Statute 4 revived 
proprio vigore. He placed reliance on 
Indian Tobacco v. Commercial Taxes Offi- 
cer, AIR 1975 SC 155. I have carefully 
gone through this case. That case is 
entirely based on different facts and has 
not even remotest affinity with the case 


_ before me in any way. That was a case 


where the provisions of the Act were not 
repealed but were merely suspended and 
therefore the case is clearly distinguish- 
able. Even in that very case it hag been 
observed by their Lordships in paras. 15 
and 16 of the judgment that “the general 
rule of construction is that the repeal of 
a Tepealing Act does not revive anything 
repealed thereby. This rule of course is 
not absolute and is subject to the appear- 
ance of a different intention in the re- 
pealing statute.” It has been further laid 
down by their Lordships in that case that 
it ig well settled that a repeal connotes 
abrogation or obliteration of one statute 
by another from the statute book as 
completely as if it has never been passed. 
This principle is equally valid in case of 
implied repeal of a statute or a section. 


21. Mr. Mehta alternatively argued 
that an amendment Act of 1972 is mere- 
ly an interception and it stood repealed 
by the University Second Amendment 
Act of 1975 and on its repeal the Statute 4 
again revived on the repeal of the amend- 
ment Act of 1972. There is no substance 
in this argument. either. The University 
Second Amendment Act of 1975 does not 
evince implied or explicit intention to re- 
vive the Statute No. 4 which admittedly 
stood repealed by implication. It may be 
mentioned here that under Statute 4 the 
strength of the members of the Syndicate 
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was 11, It was then raised to 15 by the 
amendment Act of 1972 and was further 
raised to 16 by University First Amend- 
ment Act of 1975. Thereafter under the 
University Second Amendment Act of 
1975, the existing Syndicate was dissolved 
and its members ceased to hold office and 
the strength of the members of the Syndi- 
cate under the University Second Amend- 
ment Act of 1975 was reduced to 9 only, 
From the reading of Second University 


Amendment Act of 1975 it will be evi- ` 


dent that the Statute 4 in-no way fits in 
or can stand together with the newly 
substituted Section 16 by the University 
Second Amendment Act of 1975. Both of 
them are irreconcilable and cannot stand 
together either with the Act of 1972 or 
Second Amendment Act of 1975. Thus 
Statute 4 being repugnant to both Univer-~ 
sity Amendment Act of 1972 and Univer- 
sity Second Amendment Act of 1975 the 
petitioner’s case on the basis of Statute 4 
is wholly unsustainable In law. 


22. While parting with this aspect 
it is worthwhile to mention that under 
the University Second Amendment Act of 
1975 the nomination under Item No. 2 of 
Section 16 is not confined to the Deans 
of Faculties but has been extended to 
Directors of the constituent colleges or 
recognised colleges. also. The argument 
that there are no constituent or recog- 
nised colleges as yet has no merit in it 
because the rule cannot be ignored þe- 
cause it cannot be ruled out that such 
colleges may come into existence and 
therefore on that account also there is a 
repugnancy between the Statute 4 and 
Section 16 of the Jodhpur University See 
cond Amendment Act of 1975. 

23. Moreover under the Univer- 
sity Second Amendment Act of 1975 the 
principle of rotation has been done away 
with altogether. Mr, Mehta the learned 
counsel for the petitioner however, sub= 
. mitted that the principle of rotation con= 
tained in Statute 4 was merely’ a mode 
of nomination and even ff Statute 4 is 
assumed to be repealed by implication, 
the mode of nomination by rotation can- 
not be presumed to be repealed as that 
part of the statute is severable, In my 
view this argument is wholly miscon« 
ceived, In fact the principle of rotation 
contained in Statute 4 fs an integral part 
of the provisions relating to the constitu« 
tion of the. Syndicate and it is futile on 
the part of the learned counsel for tha 
‘petitioner to contend that it is severable 
one, The learned. counsel. in this connec 
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tion has relied upon Digambar College 
Dibai v. Meerut University, AIR 1975 All 
445 and Ramsingh v. H. N. Bhargava, AIR 
1975 SC 1852. I have carefully perused 
these cases. They are based on entirely 
different set of facts and are not. at all 
near the point raised before me. The 
ratio laid down in those cases is in the 
context of the facts contained in them. 
The ratio laid down in a decision has tol. 
be judged in the background and facts of 
the case and cannot be indiscriminately 
applied even though it has no affinity 
with the points involved in the case in 
hand, These cases are therefore not at 
all directly on the point and are of no 
avail to the petitioner. 

24. It was further argued that 
Statute 4 is still alive and it is bounden 
duty of the Vice Chancellor under Sec- 
tion 12 of the University Act to comply 
with the statute. There is no quarrel 
about the proposition that the Vice Chan- 
cellor is bound by the statutes if they are 
in force under Section 12 of the Univer- 
sity Act. But the question is whether 
the Statute 4 still survived, 

“95, Mr. Mehta argued that from 
perusal of Exts, 2 and 7 it will appear that 
Statute 4-still survives, Ex. 2 is a letter 
from the Secretary to the Chancellor 
with an enclosure letter of the Law Se- 
cretary, The enclosure letter Ex. 7 con~ 
tains the advice of the Law Secretary ` 
which has been forwarded by the Secre- 
tary to the Chancellor to the Vice Chan- 
cellor, In the advice of Law Secretary a 
reference has been made to Statute 4 
even after the replacement of Section 16 
by the amendment Act of 1972. On the 
basis of. Ex. 2 it has been argued by Mr. 
Mehta that the Chancellor has decided 
that Statute 4 is still alive, I am not very 
much impressed with this argument. The 
Secretary to the Chancellor has written 
to the Vice Chancellor to take action in 
the. light of the advice given by the Law 
Department, The Law Secretary appears 
to be ignorant of the newly substituted 
Section 16 which was a complete Code in 
respect of the constitution of the Syndi- 
cate and terms of. its members and was 
fn existence when the Law Secretary 
gave his advice, Be that as it may mere- 
ly because the reference-to Statute 4 is 
found in the advice of the Law Secretary 
by itself. cannot give a life to the Statute 4 
which otherwise stood repealed by Sec- 
tion 16 as substituted by the University 
Amendment Act of 1972. The answer as 
to whether Statute 4 survives: cannot be | 
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given on the basis of the advice of the 
Law Secretary but has to be given on the 
well settled principles of the interpreta« 
tion of statutes and as discussed above 
according to well settled principles of 
interpretation of statutes there is no room 
to argue that Statute 4 still retained its 
efficacy even when Section 16 was sub- 
stituted by the University Amendment 
Act of 1972 and later on by the Univer- 
Sity Second Amendment Act of 1975. 


26. From the foregoing discus- 
sions I am definitely of the opinion that 
the petitioner has no right to be nomi- 
nated under Statute 4 of the Syndicate 
as a Dean Faculty of Law. 

27. I now take up the question as 
fo whether the appointment of Dr. Diva- 
karan as professor and Dean of Structural 
Engineering is valid or not. The peti- 
tioner has led two-fold attack against the 
validity of the appointment of Dr. Diva- 
karan as Frofessor of Structural Engi- 
neering. First, that he was not eligibla 
for the post of structural Engineering, 
Secondly, that Dr, Divakaran was not se- 
lected by a duly constituted committee as 
contemplated under Statute 19, The 
reason giver. in this behalf by the peti- 
tioner is that the selection committee 
which selected Dr. Divakaran did not 
contain two expert members in the sub- 
fect of structural Engineering as required 
by Statute 19, 


28. First question that arises for 
consideration is whether Dr. Divakaran 
was eligible for the post of Professor in 
Structural Engineering. I may state that 
the petitioner has not challenged the 
eligibility of Dr. Divakaran In the main 
writ petition but has confined his attack 
against his selection as professor of Struc- 
tural Engineering merely on the ground 
that his selection was not made by a pro- 
perly constituted selection committee in 
terms of Statute 19. This Court would 
not have allowed new plea which was 
not finding place in the writ petition. But 
as Dr. Divakaran has justified his eligibi- 
lity for the post of Professor in his reply 
affidavit and the petitioner has contro« 
verted the facts regarding -his eligibility 
by way of rejoinder and looking to the 
fact that this new plea would not take 
Dr Divakaran by surprise I have allow- 
ed this plea to be raised even without 
insisting for amendment of the writ peti- 
tion in this regard. As regards the merits 
. of the plea I may state that Dr, Diva- 
karan in his reply. affidavit has categori- 
. Cally stated on oath that he secured the 
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degree of Master of Engineering from Mc- 
Masters University, Canada, in 1964 in 
Civil Engineering in the following sub= 
jects :— 
(i) Engineering Mechanies I (PCC). 
ii) Engineering’ Mechanies II (PCC). 
a Structural Mechanics and Design 
PC 


He has further stated in his affidavit that 
all the above subjects are of structural 
.Engineering though the degree is styled 
as ME (Civil Engineering), He has fur- 
ther stated in para. No. 9 of his affidavit 
that he carried ressarch work in the Uni- 
versity of Toronte in Canada, and sex 
cured the degree of Ph.D. from the said 
University in 1966. He has submitted 
the copy of the Diploma which js said to 
be in Latin and is Ex. R/3/3. In para. 10 
of his affidavit Dr, Divakaran has stated 
that his subject of research work was 
local instability o? thin-walled columns 
with formed longitudinal stiffners which 
is a subject of Structural Engineering. 
Further in para. No. 12 of his affidavit he 
has deposed that at the relevant time he 
was working as Réader in Structural En- 
gineering in the Faculty of poe ecnng 
in the Jodhpur University. He has also 
stated in his affidavit that after coming 
from Canada in 1£66 he again joined the 
said post as Reader in Structural Engi- 
neering in the Faculty of Engineering of 
the University of Jodhpur. It has been 
further stated on oath by him that when 
in April 1967 Professor S. C. Goyal who 
was the professor in Structural Engineer- 
ing in the Faculty of Engineering of the 
University of Jodhpur went on deputation 
to Govind Ballabh Pant Agricultural Uni- 
versity, Pantnagar (U.P.), he was ap- 
pointed as professor of Structural Engi- 
neering on the recommendation of the 
selection committea on the post tempo- 
rarily vacated by professor S. C. Goyal 
and worked as Professor in Structural 
Engineering from 1967-69 till Professor 
Goyal’ returned from his deputation in 
April 1969. The petitioner has filed a re« 
joinder to this reply but has no courage to 
deny these facts but has simply tried to 
brush them aside sy saying that they are 
not relevant and are not sufficient to 
qualify Dr. Divaksran to the post of pro« 
fessor in Structural Engineering, f 
29. | The University on the other 
hand has taken the stand that the entire 
disciplirie of Civil Engineering is called 
the Engineering and the degree that is 
awarded in many of the Universities is _ 
ME (Civil) although the person has quali- - 
fied the subject in Structural Engineer- 
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fing. It has been alleged by the Univer- 
sity that the Engineering discipline con- 
sists of two Departments Civil Engineer- 
ing and Structural Engineering. A pro- 


fessor of even Structural Engineering and- 


a professor specialised in any of the sub- 
fects taught in Structural Engineering is 
also styled as a professor in Civil Engi- 
neering in number of Universities. It 
has been further asserted by the Univer- 
sity in its reply that the professorship 
goes against the name of the discipline in 
Civil Engineering itself and further mere- 
ly because the degree is granted in Civil 
Engineering it does not imply that the 
degree is not in structural Engineering. 
The University has further asserted that 
the subjects which Dr. Divakaran has 
cleared are the part of Structural Engi-« 
neering. Professor S. C. Goyal who is 
admittedly expert in Structural Engineer- 
ing and is duly qualified person has 
submitted his reply wherein he has 
concurred with the stand taken by 
the University in this behalf. There 
is thus assertion by both the Unix 
versity and Dr, Divakaran that Dr, Diva- 
karan possesses degree in Structural Engi- 
neering and the subjects cleared by him 
, Cover the field of Structural Engineering, 
This fact finds corroboration from the 
reply filed by professor S. C. Goyal the 
Vice Chancellor of the University who 
has concurred with the reply filed by the 
University, Professor Goyal is admitted 
ly an expert in Structural Engineering. 
The petitioner has however denied this 
fact but his is a bare denial as he has no 
special knowledge in the subject. He has 
not produced any cogent evidence to 
refute the claim of the University and 
Dr. Divakaran which is corroborated by 
Professor S. C. Goyal the Vice Chancel- 
lor of the University. It cannot be dis- 
puted that Dr. Divakaran had worked as 
Reader in Structural Engineering prior to 
11966 before his departure for Canada. It 
` cannot further be disputed that Dr, Diva- 
karan worked as professor in Structural 
Engineering from 1967-89 when professor 
S. C. Goyal who was then professor in 
Structural Engineering had gone to 
Govind Ballabh Pant Agricultural Univer- 
sity on deputation. ‘These facts have not 
‘been denied by the petitioner. Merely 
` because the degree does not ex facie show 
‘ft to be in structural Engineering by it- 
self does not necessarily lead to an infer- 
ence that Dr. Divakaran does not fulfil 
the necessary qualification of a professor 
in structural Engineering, The Univer- 
_ sity’s stand that In many. Engineering 
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Colleges even a professor securing post- 
graduate degree in Structural Engineering . 


is awarded degree in Civil Engineering `- 


has not been rebutted by the petitioner 
by any convincing reply based on any : 
cogent reliable evidence, The dispute in | 
this behalf relates to a complicated ques= . 
tion of fact relating to a matter which is © 
of a highly technical nature requiring 
expert knowledge in the subject in ques-, 
tion, and the High Court is not expected 
to adjudicate upon such complicated dis- 
puted questions of fact which necessarily: 
require technical knowledge of a parti- 
cular speciality moresoever. when there 
are very meagre materials on the record 
to arrive at a definite conclusion, The 
learned counsel for the petitioner has| 
only referred to me the University Hand! 
Book of India and Commonwealth Univer-! 
sity Hand Book which contain the profiles! 
of the various persons holding the post- 
graduate degrees in Engineering but the 
evidence contained in the aforesaid Books 
and the other evidence brought on the 
record is too meagre and not at all suffi- 
cient to arrive at a definite finding that 
Dr, Divakaran does not hold a post-gra- 
duate degree in Structural Engineering, 
On the other hand there are positive facts 
on the record which tend to dislodge the 
claim of the petitioner. Admittedly Dr. 
Divakaran had been Reader in Structural 
Engineering. Further  undisputedly he 
was selected temporarily as Professor in 
Structural Engineering and worked in 
that capacity in the year 1967-69 when 
Professor S. C. Goyal had gone on depu- 
tation to Govind Ballabh Pant Agricul- 
tural University. It cannot be. gainsaid 
that under Article 226 of the Constitution 
the High Court does not enter upon a de- 
termination of question which involves 
investigation into a disputed question re- 
lating to complicated facts more special- 
Ty in regard to topic of technical 
nature, It is also settled law that the 
High Court in exercise of its extraordinary 
jurisdiction would not embark upon the 
enquiry into the disputed question of fact 
involving elaborate investigation. As 
stated earlier the question involved in 
this case is serious disputed question of 
fact requiring special technical knowledge 
in technical subject. The petitioner i; 
not an expert in the subject, He has 
neither personal knowledge nor special 


-knowledge regarding the qualification of 


Dr. Divakaran. Having regard to the 


. totality of all the facts and circumstances 


I am ‘not prepared to hold that Dr. Diva- 
karan does not possess requisite qualifica~ 
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tions of a professor in Structural Engi~ 
neering. 

30. The next attack against the 
validity of the appointment of Dr. Diva~ 
karan is that he was not selected by a 
selection committee duly constituted 
under Statute 19 as experts Mr. A. K, 
Niyogi, Mr. B. C. Rajanna and Mr. 5. P. 
Brahme were not experts in the subjects 
of structural Engineering, The Univers 
sity has danied the allegation in its reply 
and has reiterated that the entire disci 
pline of Civil Engineering is quoted as 
Civil Engineering and the degree that is 
awarded in many of the Universities is 
ME (Civil) and that the discipline ME 
(Civil) consists of two departments Civil 
Engineerirg and Structural Engineering. 
As stated earlier the University has taken 
the stand that a professor of even Struc- 
tural Engineering and professor specia- 
lised in any of the subjects taught in 
Structural Engineering is also styled as 
professor in Civil Engineering in number 
of Universities, The University has fur~ 
ther replied that professor A. K. Niyogi 
was professor in Civil Engineering of 
Jadavpur University and his field of 
specialisation was railway, highway and 
transportation. Likewise professor B. G. 
Rajanna is a professor in Civil Engineer- 
ing of Banglore University and his field 
of specialisation is Structural Engineering, 
As regards Mr. S. P, Brahme it has been 
stated by the University in its reply that 
he was a professor in Civil Engineering 
at Birla Institute of Technology and his 
field of specialisation was highway and 
social mechanics. According to the Uni- 
versity the fields of specialisation of all 
the three experts were within the orbit 
of Structural Engineering. The Vice- 
Chancellor Mr. S. C, Goyal who is ad- 
mittedly an expert and specialist in Struc- 
tural Engineering and had remained as 
professor in Structural Engineering has 
endorsed: the reply of the University by 
showing his concurrence with the Univer- 
sity in his reply to the writ petition 
which is accompanied by an affidavit, On 
the other hand the petitioner has unduly 
assumed that the University has admitted 


. that the experts on the selection commit- 
' tee were not experts in the concerned 


- subject and so were not eligible for ap- 
. pointment as experts. 


I have considered 
this aspect of the matter very carefully, 


: From para. 15-A of the writ petition if 
_ will appear that the petitioner is not cer- 
- tain about the qualification of the afore- 
. said three experts and has, therefore, 


_ qualified his statement in that para by. 
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stating that the experts of the above 
selection committee were professors of 
Civil Engineering “and none of them ‘so 
far as known to the petitioner is a profes- 
sor of Structural Engineering.” While 
swearing his affidavit the petitioner has 
sworn this part of his affidavit to be true 
to his personal knowledge which is obvi~ 
ously not correct as the petitioner could 
not have personal knowledge regarding 
the qualification of the above expert 
members, Further all that Statute 19 
requires is that the persons sitting in the 
selection Board should be experts în the 
subject concerned. From the materials 
brought on the record it cannot be said 
that the aforesaid three experts are not 
experts in the concerned subjects. At 
any rate there is a serious controversy on 
this fact which relates to a specialised 
field of Structural Engineering the deter- 
mination of which requires expert, specia- 
lised and skilled knowledge on the sub- 
fect of Structural Engineering, It is very 
difficult for this Court to determine such 
point in its extraordinary jurisdiction on 
very scanty and meagre materials brought 
on the record. In these circumstances it 
is very difficult to accept the contention 
of the petitioner that Dr. Divakaran’s ap- 
pointment as Professor in Structural En~ ` 
gineering and his nomination to the Syndis 
cate is invalid, 


8h The contention that Dr. Diva- 
karan could not have been appointed as 
Dean Faculty of Engineering as Professor 
Bhadada was senicr to him, The peti- 
tioner has absolutely failed to show by 
Cogent evidence that Professor Bhadada 
was senior to Dr, Divakaran, On the 
contrary it is evident on the record that 
the substantive appointment of Dr. Diva- 
karan is earlier to the one that of Profes- 
Sor Bhadada. Moreover, Professor Bha« 
dada has not raised any grievance in this 
behalf and the petitioner has no right to 
put in such a grievance to challenge the 
validity of appointment of Dr. Divakaran, 

32. The matter does not stop at 
that, It is well to remember that the 
writ of quo warranto is not a writ which 
issues as a matter of course and as a 
matter of right, Indeed it is in the dis- 
cretion of the Court fo refuse or grant it 
eccording to the facts and circumstances 
of the case, This Court would inquire 
into the conduct and motive of the peti- 
tioner and the Court might in its discre~ 
tion decline to grant quo warranto infor- 
mation where the petitioner Is moved byl. 
extraneous consideration and not in public 
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interest. In the present case circum- 
stances exist which warrant the refusal of 
issue of quo warranto at the instance of 
the petitioner, In the first place the 
petitioner is guilty of laches. He is chal- 
lenging the appointment of Dr. Divakaran 
over a period of more than three years 
and that too being moved by extraneous 
motive. He has otherwise no grievance 
against the appointment of Dr. Divakaran 
but for his being nominated on the Syndi- 
cate. Indeed he is aggrieved against the 
validity of the appointment of Dr. Diva- 
karan simply on account of the fact that 
Dr. Divakaran has been nominated on the 
Syndicate. This is evident from his 
letter R/2 dated 23-8-1975 in which he 
has asked Dr, Divakaran to decline the 
membership of the Syndicate or in the 
alternative to face the Court. It will ba 
appropriate to reproduce the letter which 
reflects upon his oblique motive. It is as 
follows :— . 


“Personal & strictly confidential 
Dear Prof. Divakaran, 23-8-1975. 


I rang you up twice on the 20th and 
then wished to visit you on 21st morning 
but as there were some visitors at your 
residence, I did not think it proper to 
call on you. My visit would have been 
for a strange purpose. I wished not only 
to congratulate you for your’ nomination 
to the Syndicate but to say something 
more and make an extraordinary request, 
The background story of your nomination 
is a long one. By excluding me the V. C. 
will try to show that he is very strong; 
but the facts are known to him and -~vhaf 
methods and tactics he has adopted and 
ordeals he hus gone through for achiev- 


ing my exclusion from the Syndicate will 


one day come to light, 


The V. C. is now determined ta sea 
that I am not made the Professor. My 
membership of the Syndicate would have 
been a check on him, but that was nof 
to be. I am now seriously thinking of 
approaching the Court. I have got tha 
. matter legally examined by eminent .aw= 
yers. The recent nominations are in vio-« 
lation of the statutory provisions on wàich 
the V. C. is bound. I have high regards 
for you and I am in a fix for my writ will 
` ultimately be against you and if I am 
forced to do so, lawyer in me will like 
to raise the issue of the validity of your 
Deanship since your seniority vis a vis 
Prof. R. Bhadada is obviously in doubt, 
May be I may be able to find some l=2gal 
lacuna in your professional appointment 
_ as well, I very much wish to avoid this 
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unpleasant situation. There are _threa 
ways open; one Tests with you — to de~ 
cline the membership of the Syndicate, © 
the other alternative is that I quit the 





the third alternative go to the Court but 
it will be doing whai the V, C, has deli- 
berately planned — a conflic? between 
two friendly Deans, The final decision 
rests with you. 

With regards, 


Your sincerely, 


Sd/. D. C, Jain 
Prof, S. Divakaran.” 


The above letter clearly reflects against 
the conduct of the petitioner and exposes 
his oblique and ulterior motive. From 
this letter it appears that the petitioner 
is otherwise reconciled to the appoint- 
ment of Dr. Divakaran if he would agree 
to decline the membership of the Syndi- 


- cate to make room for him to be nomi- 


nated as the member of the Syndicate, 
The petitioner has, therefore, obviously 
not initiated these proceedings in public 
interest, Tha petitioner’s conduct there- 
fore certainly disentitles him to any re- 
lief by way of quo warranto against Dr, 
Divakaran, Looking to the facts and cir 
cumstanzes of the case I do not see any 
justification to issue a writ of quo war- 
ranto against Dr, Divakaran in the exer- 
cise of my extraordinary jurisdiction, 


33. In the result I do not see any 
force in the writ petition, It is dismissed 
with costs, 

Petition dismissed, 
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Kirorilal, Appellant v, The State of 
Madhya Pradesh and another, Respon= 
dents, l 
_ Civil First Appeal No, 24 of 1966, D/« 
4-11-1976,* 

(A) Constitution of India, Articfe 299 
(1) — Contract with Government — Min- 
ing lease — Lease executed by the Mining 
Engineer Department of Mines and Ceo- 
logy Rajasthan Government — Lease be- 
yond the powess of the Mining Engineer 
-— Lease is void and not binding — Plea 


“(Against order of M. L. Mardia, Sr. 
Civil J., Gangapur in C, O. S. No, 24 of 
1960, D/~ 15-9-1965). 
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of estoppel against Government cannot be 
invoked, 


Jt is now well settled that where a 
contract between the Government and a 
private individual is not in the form re- 
quired by Article 299 (1) of the Constitu- 
tion, it was void and cannot be enforced 
and, therefore, the Government cannot be 
' sued by a private individual for breach of 
such a contract. Article 299 (1) lays 
down three conditions for the making of 
a contract by a Governor of a State. They 
are: it must be expressed to be made by 
the Governor; it must be executed. and 
the execution should be by such person 
and in such a manner es the Governor 
may direct or authorise. The principle is 
that provisions of- Article 299 (1) are 
mandatory in character and the contra- 
vention thereof nullifies the contracts and 
makes them void. There is no question 
of estoppel or ratification in such a case. 
Though the words ‘expressed’ and ‘ex-~ 
ecuted’ in Article 299 (1) of the Constitu- 
tion suggest that it should be by a deed 
or a formal written contract, a binding 
contract by tender and acceptance can 
also come into existence, if the accept- 
ance is by a person duly authorised in 
this behalf by the President of India. Case 
law Ref, (Paras 11, 18, 16) 


(B) Contract Act (1872), S. 70 — Ap- 
plicability — Lease by plaintiff with Rajas- 
than Government to extract sand invalid 
— Plaintiff refrained by Rajasthan Gov- 
ernment from interfering with Madhya 
Pradesh Government from carrying sand 
— Non-interference by plaintiff does not 
amount to act done for the Government 
gratuitously — Claim for compensation 
under Section 70 by plaintifi — Not sus- 
tainable, - 5 


In order to attract Section 70 of the 
Contract Act, three conditions are re- 
quired to establish a right of action at the 
suit of a person who does anything for 
another: (1) the thing must be done law- 
fully: (2) it must be done by a person not 
intending to act gratuitously; and (3) the 
. person for whom the act js done must 
enjoy the benefit of it. The word law- 
fully’ in the section Is not a mere sur- 
plusage, It is the essence of the section. 

(Para 17) 


The plaintiff obtained a lease from 
Rajasthan Government to extract sand. 
The lease was void not being entered into 
by a person authorised by the Govern- 
ment to execute contracts on its behalf. 
Plaintiff was refrained by Mining Engi- 
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neer from interfering with the M, P. 
Government from taking sand. Plaintiff 
sued Rajasthan ard M, P, Governments 
for compensation. 

Held, nothing: was done by the 
plaintiff for either the State Government 
of Rajasthan or the State Government of 
Madhya Pradesh, The only thing done 
by the plaintiff was that he was refrained 
from interfering with the agents of the 
Stale Government of Madhya. Pradesh 
from carrying sand from the area. That 
was not tantamount to the doing of a 
positive act giving rise to a claim for 
compensation. It could not therefore, be 
regarded as something which was law- 
fully done within the meaning of Sec- 
tion 70 of the Contract Act, for which 
the State Government of Madhya Pra- 
desh was liable to reimburse the plain- 
tiff. AIR 1962 SC 779, Foll; (1889) ILR 11 
All 234, Dist. (Paras 17, 18) 

On facts held that there was no valid 
contract with the plaintiff and no title to 
the sand passed to him. He was never 
placed in possession of the leased area 
and the plaintiff could not be granted re- 
lief on quantum meruit, (Para 21) 


Cases Referred: Chronological Paras 
AIR 1974 Raj 4 = 1973 Raj LW 387 15 


AIR 1972 SC 915 = (1973) 1 SCJ 107 14 
AIR 1968 SC 1218 = (1968) 3 SCR 214 


AIR 1967 SC 203 = (1966) 3 SCR 019 $ 
1967 MPLJ 104 = 1966 Jab LJ 1102 Bo 
AIR 1964 SC 152 = (1964) 2 SCR 350 
AIR 1963 SC 1685 = (1964) 3 SCR 164 
AIR 1962 SC 110 = (1962) 1 SCR oy 
AIR 1962 SC 113 = (1962) 2 SCR 983 
AIR 1962 SC 779 = 1962 Supp a) Scr 

876 11,12, 17, 19 
(1889) ILR 11 All 284 = 1889 All WN 67 


SEN, J.:— This appeal filed by the 
plaintiff is directed against the judgment 
and decree of the Senior Civil Judge, 
Gangapur dated 15th September, 1965, 
disallowing his claim against State Gov- 
ernments of Rajasthan and Madhya Pra- 
desh for recovery of Rs. 1,73,165/~ as 
price of 20,80,00U c. ft. sand alleged to 
have been supplied to the State Govern- 
ment of Madhya Pradesh, 

2. Three questions arise for con- 
sideration in the appeal. The first is, 
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whether the mining lease dated 20-3-1957, 
Ex, 6, executed by the Mining Engineer, 
Mines and Geology Department, Govern= 
ment of Rajasthan, Jaipur, for the extrac- 
tion of sand (Bajri). from Rameshwar 
Ghat, was a contract in conformity with 
Article 299 (1) of the Constitution and, 
therefore, a valid and binding contract 
came into existence; secondly, if the 
mining lease was not valid or enforceable 
on the ground of non-compliance of Arti- 
cle 299 (1) the Mining Engineer was not 
a person duly authorised to enter irto a 
contract in the name of the Governor, 
the plaintiff was still entitled to recover 
the price of 20,80,000 ¢. it. sand extrected 
from the leased area, on the basis of 
quantum meruit under Section 70 of the 
Contract Act; and thirdly, whether, in 
any event, the plaintiff was entitled to a 
decree for Rs. 14,000/- as per the terms 
of the offer made by the Chief Engireer, 
Chambal Hydel and Irrigation Scheme, 
Madhya Pradesh by his letter dated 28-2 
1959, Ex. 29, 


3. The facts are not in contro- 
versy and may be shortly stated. The 
Chambal Hydel Project was a joint wen- 
ture of the State Government of Rajas- 
than and Madhya Pradesh. For the con- 
struction of the project, the State Govern~ 
ment of Madhya Pradesh required kuge 
amount of sand. The only source of 
supply was Rameshwar Ghat of Chambal 
river in Tehsil Khandar, District Sawai 
Madhopur. The place was inaccessible 
from the Rajasthan side because of sand 
dunes and ravines and it was situate on 
the opposite bank of the Chambal river 
and the river could only be crossed by 
boats. The State Government of Madnya 
Pradesh, therefore, constructed a tempo- 
rary bridge at a cost of Rs. 15,000/- from 
the Madhya Pradesh side up to the sand 
area, for the transport of the sand From 
Rameshwar Ghat to the Main Canal. Yor 
this purpose, it also laid a fair-weather 
macadam road of 7} miles in length to 
Main Canal chainage 2360 in mile 48 end 
the Executive Engineer, Canal Constric- 
tion, Dn, 2, Sheopur Kalan invited ten- 
ders for the transport of sand. 


4. The Superintending Enginer, 
Chambal Canal Circle, Sheopur Kalan, 
Madhya Pradesh by letter dated 13-4-1£57 
addressed to the Director of Mines and 
Geology, Rajasthan, Ex. 74, mentioning 
that the Chief Engineer, Chambal Hycel 
and Irrigation Scheme, Madhya Pracesh 
_ Was requested by his letter dated 2-2-1957 
fo approach the State Government of 
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Rajasthan for exemption from payment 
of royalty on sand as it was required for 
Government work. The Executive Engi- 
neer, Canal Construction Division, Sheo- 
pur Kalan similarly addressed a letter 
dated 11-4-1957, Ex. 75, to the Collector, 
Sawai Madhopur, with covy to the Direc- 
tor of Mines and Geology, Rajasthan, 
stating that the matter regarding exemp- 
tion of royalty on sands for works on 
Chambal Hydel Project has been refer~ 
red to the higher authority, On the same 
day, he addressed a letter to the Execu- 
tive Engineer, Chambal Hydel Irrigation 
Scheme, Madhya Pradesh stating that the 
Government had been moved for exemp- 
tion of royalty. 

5. - The plaintiff had, along with 
others, submitted a tender for the same 
but his tender was not accepted. The 
State Government of Madhya Pradesh 
started removing the sand in March 1957. 
The plaintiff suppressed the fact and ad- 
dressed a letter dated 2-3-1957 to the 
Mining Engineer, Jaipur making an offer 
of Rs. 500/~ per year for the direct 
working of the quarry Chambal sand at 
Rameshwar Ghat. In the application 
dated 20-3-1957, neither the area nor its 
location was mentioned. The mining 
lease, Ex. 6, does not contain any descrip- 
tion of the area demised to the plaintiff, 

Clause 4 of the: Mining lease pro- 
vides— 

“Whereas the lessee has applied to 

the Government in accordance with the 
Rajasthan Minor Mineral Rules, 1955 
(hereinafter referred to as the said rules) 
for a Mining lease for Chambal Sand 
(Bajri) in respect of the lands hereinafter 
described in Clause 1 (b) and hag deposit- 
ed with the Government the sum of 
Rs. 125/- as security end the sum of 
Rs. Nil for meeting the preliminary ex- 
penses for a Mining lease.” 
Clause 1 (b) of the deed gives no descrip- 
tion of the leased area. Nor is there any 
plan with the boundary marked append- 
ed to the lease. It would thus be appa- 
rent that there was no actual demise of 
any area. { 

6. The site plan, Ex. P/2, is said to © 
have been later submitted by the plain- 
tiff. The -Mining Engineer issued the 
sanction order dated 20-3-1957, Ex. 3, 
mentioning therein that the contract was 
sanctioned to the plaintiff for an area 1} 
miles in length and 4 mile in width as 
per plan for the period from 1-4-1957 to 
31-3-1958 on the terms mentioned therein. 
The copy of the order was sent to the 
Mining Guard, Sawai Madhopur, with an | 
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endorsement on the back of Bhagwati 
Prasad, the plaintiff's agent that demarca-~ 
‘ion had been done on 9-4-1957. No copy 
of the site plan was sent to the Mining 
Guard, Sawai Madhopur and evidently it 
was not possible for him to have demar- 
‘cated the area. The endorsement “Copy 
to the Mining Guard” was in copying 
pencil, appears to be forged, because be- 
low it were the signatures of the Mining 
Engineer with the date 19-3-1957, 
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7. Having secured the mining 


lease by practice of fraud, the plaintiff 


started interfering with the extraction of 
sand, The Executive Engineer, Canal 
Construction Dn. 2, Sheopur Kalan, ac- 
cordingly addressed a letter dated 17-4- 
1957, Ex. 7, to the Mining Engineer, Mines 
and Geology Department, Jaipur, asking 
him to issue instructions to the plaintiff 
not to interfere in Government work of 
collection of sand from the river-bed. In 
compliance thereof, the Mining Engineer 
addressed the letter of even date, Ex. 9, 
to the plaintiff not to obstruct in the ra=- 
moval of the sand. The Director of Mines 
and Geology, Rajasthan, by his letter 
dated 31-5-1957, Ex. A/22, directed the 
Mining Engineer to cancel the lease forth- 
with. It, however, appears from the 
letter of the State Government of Rajas- 
than dated 8-7-1957 to the Mining Engi-~ 
neer, Ex. 73, and the Mining Engineer’s 
letter dated 5-8-1957, Ex 72, that the 
Director of Mines and Geology, Rajas~ 
than, had later withdrawn the cancella- 
tion order and the matter was under 
consideration of the State Government of 
Rajasthan. Eventually, the State Govern- 
ment of Rajasthan by letter dated 3-1- 
1958, Ex. A/23, addressed to the Director 
of Mines and Geology, Rajasthan, termi- 
nated the mining lease of the plaintiff 
forthwith. 

8. The plaintiff, however, com- 
plains that during the period from 1-4- 
1957 tc 30-5-1957. he was prevented by 
the State Government of Rajasthan from 
excavating sand from the leased area and 
that during the said period the State Gov- 
ernment of Madhya Pradesh had wrong-~ 
fully removed 20,80,000 c. ft. sand there- 
from. The plaintiff accordingly claimed 
Rs. 1,73,163/~ from the State Governments 
of Rajasthan and Madhya Pradesh hold- 
ing them to be jointly and severally liable 
to pay the same. 

9. By making an investment of 
Rs, 500/~ as rent and Rs. 125/- by way of 
security deposit, i.e -Rs. 625/~ in all, the 
plaintiff now seeks to recover Rs, 1,73,165 
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as price of 20,80,000 c. ft. sand utilised by 
the Government in the construction of 
the Chambal Hydel Project. 


10. The learned Senior Civil Judge, 
in the course of a carefully written judg- 
ment, has on the evidence come to the 
following conclusions, namely, (i) the 
mining lease dated 20-3-1957, Ex. 6, ex- 
ecuted by the Mining Engineer, Depart- 
ment of Mines and Geology, Government 
of Rajasthan, was not valid and binding, 
being not in conformity with the require- 
menis of Article 299 (1) of the Constitu- 
tion as well as against the provisions of 
the Rajasthan Minor Mineral Concession 
Rules, 1955;. (ii) the provisions of Arti- 
cle 299 (1) being mandatory, its non- 
compliance renders the contract void and, 
therefore, there could be no ratification 
of the mining lease granted by the Mining 
Engineer by the State Government of 
Rajasthan; (iii) the State Government of 
Madhya Pradesh had already started ex~. 
cavating sand from Rameshwar Ghat be- 
fore the grant of the mining lease to the 
plaintiff and, therefore, the plaintiff did 
not get an uninterrupted possession of the 
area leased to him; (iv) the Mining Engi-« 
neer, Mines and Geology Department, 
Rajasthan, did not give any assurance to 
the plaintiff regarding the payment of 
cost of the sand removed by the State 
Government of Madhya Pradesh, Fur- 
thermore, he had no authority to give 
any such assurance, and the assurance, if 
any, given was illegal and void. The 
State Government of Rajasthan was, 
therefore, not liable to pay the cost of 
the sand; (v) the area known “Rameshwar 
Ghat” comprised in the mining lease 
granted to the plaintiff was alleged to 
have been demarcated on 9-4-1957; (vi) 
the State Government of Madhya Pradesh 
removed 15,95,460 c. ft. sand from Rame- 
shwar Ghat; (vii) the State Government 
of Madhya Pradesh was,. however, not 
liable to pay the cost of the sand to the 
plaintiff, its only liability was to pay 
royalty to the Government of Rajasthan 
at the rate of Re. 1/- per ton as per Rule 4, 
Part B read with Rule 31 (1) and Sche- 
dule J, Item 4 of the Rajasthan Minor 
Mineral Concession Rules; (viii) the plain- 
tiff was not entitled to any relief on the 
basis of quantum meruit under Section 70 
of the Contract Act, and (ix) the plain- 
tiff’s suit was governed by Article 120 of 
the Limitation Act and, therefore, not 
barred by limitation. 

1l. It is now well settled that 
where a contract between the Govern-]. 
ment and a private individual is not in 


é 
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the form required by Article 299 (1) of 
the Constitution. it was void and cannot 
be enforced and, therefore, the Gcvern~ 
ment cannot be sued by a private indivi- 
dual for breach of such a contract. Arti-~ 
cle 299 (1) lays down three conditions for 
the making of a contract by a Governor 
of a State. They are: it. must be expres- 
sed to be made by the Governor; it must 
be executed, and the execution should be 
by such person and in such a manrer as 
the Governor may direct or authorise. 
The principle is that provisions of Arti~ 
cle 299 (1) are mandatory in character 
and the contravention thereof nullifies 
the contracts and makes them void. There 
is no question of estoppel or ratification 
‘lin such a ease. The reason is that the 
provisions of Article 299 (1) of the Con- 
stitution have not been enacted fo- the 
sake of mere form but they have been 
enacted for safeguarding the Government 
against unauthorised contracts. The pro- 
visions are embodied in the Constitution 
on the ground of public policy — on the 
ground of protection of general public 
and these formalities cannot be waived or 
dispensed with. That is the reason why 
the plea of estoppel or ratification cennot 
be permitted in such a case. (See, Bhik- 
raj Jaipuria v. Union of India, AIR 1962 
SC 113; State of West Bengal v, E. K. 
Mondal & Sons, AIR 1962 SC 779; State 
of Bihar v. Karam Chand Thapar & Bros. 
Ltd., ATR 1962 SC 110, Union of India v. 
A. L. Rallia Ram, AIR 1963 SC 1685; New 
Marine Coal Co. v. Union of India, AIR 
1964 SC 152; State of Madhya Pradesh v. 
Ratanlal, 1967 MPLJ 104 (SC); E, P. 
Chowdhry v. State of Madhya Pradesh, 
AIR 1967 SC 203 and Mulamchand v: 
State of Madhya Pradesh, AIR 196€ SC 
1218.) 

12. In Karamchand Thappar’s zase, 
(AIR 1962 SC 110) (supra), their Lord- 
ships of the Supreme Court laid Gown 
that the authority need not be by a g=ne- 
tal but could be by an ad hoc order. The 
dictum laid down in that case was ap- 
plied: in Bhikraj Jaipuria v. Union of 
India, (AIR 1962 SC 113) (supra), their 
Lordships ‘pointed out that the manner of 
conferment of authority upon persons of 
Government for the purpose of execution 
of contract may differ from case to case. 
Sometimes a rule, sometimes a notitica- 
tion and sometimes a special authcrity 
may validly issue. Nevertheless, in all 
the cases, their Lordships have laid down 
that all the three tests indicated mus: be 
satisfied and that Article 299 (1) of the 

Constitution is mandatory, In State of 
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Madhya Pradesh v, Ratanial, (1967 MPLJ 
104) (SC) (supra), their Lordships have 
reiterated these principles. In State of 
‘West Bengal v. B. K. Mondal & Sons, 
(AIR 1962 SC 779) (supra) and New 
Marine Coal Co. v. Union of India, (AIR 
1964 SC 152) (supra), their Lordships 
said that even if the contract fails, pay- 
ment may be ordered quantum meruit on 
the basis of Section 70 of the Contract 
Act. That view was reiterated in Mulam- 
chand v. State of Madhya Pradesh, (AIR 
1968 SC 1218) (supra). In K. P. Chow- 


‘dhry v. State of Madhya Pradesh, (AIR 


1967 SC 203 (supra), their Lordships 
have held that the provisions of Art. 299 
(1) of the Constitution do not contem- 
plate implied contract between the Gov- 
ernment and any other person, 


13. It is now settled by their 
Lordships that though the words ‘expres- 
sed’ and ‘executed’ in Article 299 (1) of 
the Constitution might suggest that it 
should be by a deed or a formal written 
contract, a binding contract by tender 
and acceptance can also come into exist- 
ence, if the acceptance.is by a person 
duly authorised on this behalf by the 
President of India. In holding that a 
contract by tender and acceptance could 
be valid, provided the other requirements 
of Article 299 (1) are fulfilled, their Lord- 
ships in Union of India v. A. L. Rallia 
Ram, (AIR 1963 SC 1685) (supra) miade 
the following pronouncement :— 

“It is true that Section 175 (3) uses 
the expression ‘executed’ but that does 
not by itself contemplate execution of a 
formal contract by the executing parties. 
A tender for purchase of goods in pursu- 
ance of an invitation issued by or on be- 
half of the Governor-General of India 
and acceptance in writing which is ex- 
pressed to be made in the name of the 
Governor-General and is executed on his 
behalf by a person authorised in that be- 
half would conform to the requirements 
of Section 175 (3).” . 


14. In Union of India v. N. K. 
(Pvt.) Ltd., AIR 1972 SC 915 their Lord- 
ships, in somewhat similar circumstances, 
where the Secretary to the Railway 
Board, on whose behalf offer of a com- 
pany for purchase of rails was accepted, 
was not the person authorised to enter 
into a contract on behalf of the President 
of India, held that even if the letter of 
acceptance written by such authority was 
assumed to be a concluded contract, there 
was no valid and binding contract brought 
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into existence. It is pertinent to notice 
their observations in that connection :— 


“Tt is now settled by this Court that 
though the word ‘expressed’ in Article 299 
(1) might suggest that it should be by a 
deed or dy a formal written contract, a 
binding contract by tender and accept- 
ance can also come into existence if the 
acceptance is by a person duly autho- 
rised on this behalf by the President of 
India. A contract whether by a formal 
deed or otherwise by persons not autho- 
rised by the President cannot be binding 
and is absolutely void.” 


In that ease, the only person authorised 
to enter into the contract on behalf of the 
President was the Director, Railway 
Stores, It was, however, urged that the 
Members of the Railway Board were Se- 
¢eretaries to the Central Government and 
hence the Board on whose behalf the Se- 
cretary communicated the acceptance 
could enter into a binding contract. In 
repelling the contention, their Lordships 
observed :— 


“This submission also is without force 
because there is no material before us 
to conclude that the Board was so au- 
thorised. In these circumstances, even if 
the correspondence shows that the forma- 
lities necessary for a concluded contract 
have been satisfied and the parties were 
ad idem by the time the letter of accept~ 
ance of the 15th July, 1968 was written, 
about which we do not wish to express 
any opinion, there is no valid or binding 
contract because the letter of acceptance, 
on the evidence before us, is not by a 
person authorised to execute the con- 
tracts for and on behalf of the President 
of India.” 

That precisely is the case here, 


15. There can be no doubt that the 
Mining Engineer, Department of Mines 
and Geology, Government of Rajasthan, 
Jaipur, was not a person authorised to 
enter into such a contract. The relevant 
notification reads as follows:— 

“General Administration Department 


NOTIFICATION 
Jaipur, November 1, 1956. 


No. F. I (6) GA/A/56.— In pursuance 
of Clause (1) of Article 299 of the Con- 
stitution of India, the Governor of Rajas- 
than is hereby pleased to direct that all 
contracts and assurances of property 
made in the exercise of the executive 
power of the State of Rajasthan shall be 
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executed on behalf of the Governor by 
any of the officers mentioned in the Sche- 
dule hereto annexed.” 


By order of the Governor, 
KISHEN PURI 
Chief Secretary to the Government 


THE SCHEDULE, 


1. A Secretary, Special Secretary, 
Additional Secretary, Deputy Secretary, 
or Additional Deputy Secretary to the 
Government. 

2. The Head of a Department. 

3. The Collector of a District. 

4. Deputy Commissioners of Civil 
Supplies. 

5. The Munsarim, Purejat. 

Published in Raj. Raj-patra dated Decem- 
ber 6, 1956 Part I (b) at page 705.” 

The Director of Mines and Geology was 
“Head of a Department” and he alone 
could have granted a mining lease. In 
State of Rajasthan v. Raghunath Singh, 
1973 Raj LW 387 = (AIR 1974 Raj 4) a 
Division Bench of this Court has come to 
the same conclusion. ‘There, the lease- 
deed was complete in all respects but was 
not signed by the Director of Mines and 
Geology, who alone was competent to 
grant the lease. It was accordingly held 
that there was no valid contract which 
could be enforced or for the breach of 
which damages could be awarded. As a 
result, no binding contract came into 
existence and neither the State Govern- 
ment of Rajasthan nor the State of 
Madhya Pradesh could be held liable for 
payment of any price. 

16. The Mining Engineer, Mines 
and Geology Department, Rajasthan, was 
also not competent to grant the mining 
lease in question. Under Notification 
No. F. (6) (Cim) 55 dated 8-3-1956 publish- 
ed in Rajasthan Gazette dated 7-4-1956, 
the Mining Engineer had powers under 
Rule 25 to grant or refuse a mining lease 
where the annual rent did not exceed 
Rs. 1,000/-; but, in the present case, the 
dead rent exceeded and came to Rupees 
16,820/- as the area leased was 1} milesX 
į mile X # mile i.e. an area of 480 acres. 
The dead rent prescribed in Schedule II of 
the Rajasthan Minor Mineral Concession 
Rules, 1955 was ta be not less than Rs. 2/- 
and not more then Rs. 20/~ per acre of 
the land granted under the lease, which 
had to be determined by the Director, 
Mines and Geology. In the present case, 
the dead rent was never fixed by the 
Director of Mines and Geology. No 
doubt, proviso to Rule 25 empowered the 
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State Government to relax its provisions 


in a particular case or for a particular. 


mineral, There is nothing to show that 
in the case of the plaintiff, the provisions 
of Rule 25 were relaxed, On the con 
trary, the State Government of Rajas- 
than by letter dated 3-1-1958, Ex. A/23, 
addressed to the Director of Mines and 
Geology, Rajasthan, cancelled the mining 
lease on the ground that the Mining Engi- 
neer was wholly incompetent to grart it. 

17. Secion 70 of the Contract Act 
provides— 


“70, Where a person lawfully Joes 

anything for another person, or delivers 
anything to him, not intending to dc so 
gratuitously, and such other person en=« 
joys the benefit thereof, the latter is 
bound to make compensation to the for- 
mer În respect of, or to restore, the taing 
so done or delivered." 
There is no foundation laid in the plead- 
ings for the alternative relief. Ther2 is 
also no basis for the plaintiff to sue cn a 
quantum, meruit, In order to attract 
Section 70 of the Contract Act, three ceon- 
ditions are required to establish a right 
of action at the suit of a person whe does 
anything for another: (1) the thing must 
be done lawfully; (2) it must be done by 
la person not intending to act gratuitously} 
and (3) the person for whom the ac: is 
done must enjoy the benefit of it In 
Chedilal v. Bhagwan Das, (1889) ILR IL 
All 234, Straight, J., observed: 

“I presume that the Legislature in- 

tended something when it used the word 
‘lawfully’ and that it had in contempla- 
tion cases In which a person held such a 
relation to another as either directly to 
create of by implication reasonably to 
justify an inference that by some act 
done for another person the party dcing 
the act was entitled to look for compen- 
sation for it to the person for whom if 
was done.” . 
But this view has been criticised as read< 
ing so much into the word as to render 
the rest of the section tautologous. Taus 
in the State of West Bengal v. B. K. Mon- 
dal & Sons, (AIR 1962 SC 779) (supra) 
Gajendragadkar, J. stated 3 

“It is urged that in the light of this 
fest it cannot be said that the respondanf 
held such a relation to the appellant as 
fto be able to claim compensation from the 
appellant. With respect, we are not sais- 
fied that the test luid down by Straight. J., 
tan be said to be justified by the terms 
of Section 70. It is of course true that be- 
tween the person claiming compensat on 
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and person against whom it is claimed 
some lawful relationship must subsist, for 
that is the implication of the use of the 
word ‘lawfully’ in Section 70; but the 
said lawful relationship arises not be- 
cause the party claiming compensation 
has done something for the party against 
whom the compensation is claimed but 
because what has been done by the for- 
mer has been accepted and enjoyed by 
the latter, It is only when the latter ac- 
cepts and enjoys what is dene by the 
former that a lawful relationship arises 
between the two and it is the existence 
of the said lawful relationship which 
gives rise to the claim for compensation,” 
Nonetheless, we are of the view that, the 
word ‘lawfully’ in this section is not a 
mere surplusage. On the contrary, it is 
of the essence of the section, 


18. Here, nothing was done by the 
plaintiff for either the State Government 
of Rajasthan or the State Government of 
Madhya Pradesh, The only thing done 
by the plaintiff was that he was refrained 
from interfering with the agents of the 
State Government of Madhya Pradesh 
from carrying sand from the area, That, 
was not tantamount to the doing of a 
positive act giving rise to a claim for 
compensation. The mere fact that the 
Executive Engineer, Canal Construction, 
Dn, 2, Sheopur Kalan by his letter, Ex. 7, 
had requested the Mining Engineer, Mines 
and Geology Department, Jaipur, to 
direct the plaintiff not to interfere with 
the extraction of sand, does not imply 
that the plaintiff made the sand avail- 
able to the State Government of Madhya 
Pradesh, That direction was issued by 
the Mining Engineer, Mines and Geology 
Department, Jaipur, in exercise of his 
statutory powers because there was in 
fact no valid demise to the plaintiff, If 
cannot, therefore, be regarded as some- 
thing which was lawfully done within the 
meaning of Section 70 of the Contract 
Act, for which the State Government of 
Madhya Pradesh was liable to reimburse 
the plaintiff, i 


19. Where a person, as here, mere- 
Iy derives a benefit without the person — 


` seeking compensation having dene any- 


thing for him, the section will not come 
into play. We fail to appreciate how the 
observations of their Lordships in the 
State of West Bengal v. B. K. Mondol and 
Sons, (AIR 1962 SC 779) quoted above, 
Can be of any avail to the plaintiff, 


20. The decision in that case is 
clearly distinguishable on facts, That was 
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a case where the plaintiff had rendered 
services in pursuance of a transaction, 
supposed by him to be a contract, but 
which, in truth, was without legal vali- 
dity. The rationale of the decision of 
their Lordships was that the plaintiff was 
entitled to recover reasonable remunera~ 
tion for work done in pursuance of the 
contract though found to be void. In 
those circumstances, it was held that the 
plaintiff could sue on a quantum meruit, 


21. In the present case, the prin« 
ciple of quantum meruit cannot be in- 
voked. The contract being void, the title 
to goods never passed to the plaintiff, the 
jural relation of buyer and seller never 
came into existence. The plaintiff was 
never placed in possession of the leased 
area, Indeed, mining lease, Ex, 6, as 
already stated, contains no- description of 
the area demised. Nor is there any plan 
annexed to it. The plaintiff cannot, there- 
fore, be regarded as having made the sand 
available for extraction under an implied 
promise to pay. Thus there is no ques- 
tion of the plaintiff being granted relief 
on quantum meruit. 

22. Much stress was, however, 
laid on the letter dated 28-2-1959 of the 
Chief Engineer, Chambal Hydel and Ir- 
rigation Scheme, Madhya Pradesh, ad- 
dressed to the. plaintiff, the material por- 
tion of which reads:— ` 


“I am prepared fo recommend to 
Government: for payment to you for 
quarrying of sand and Bajri at the rate 
of Re. 1/- per c.ft. as cost of materials 
plus Re. i/~ per 100 c. ft, which you have 
stated to have been paid to the State 
Mining Department as royalty. You are 
further requested to produce letter from 
the Rajasthan Government certifying the 
amount of royalty to have been paid by 
you to the Rajasthan Government,” 


23. It must be said to the credit 
of Shri Singhvi. learned counsel for the 
appellant, that he confined the plaintifi’s 
claim, during his submissions, to an 
amount of Rs. 14,000/~ as per the terms 
contained in the aforesaid letter of the 
Chief Engineer, Chambal Hydel and Ir- 
rigation Scheme, Madhya Pradesh, It 
was urged that this amounted to an ad- 
mission of the plaintiff's claim, and he 
was entitled to a decree for Rs. 14,000/~ 
upon that basis. We are afraid, the con< 
tention cannot be accepted, The letter 
merely signifies willingness on the part of 
the State Government of Madhya Pradesh 
to settle the plaintiffs claim by making 
payment of Rs. 14,000/-, The attempt to 
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arrive at a settlement, however, fell 
through, That was because the plaintiff 
did not show his willingness to accept 
the offer. This is borne out by the aver- 
ment made by the State Government of 
Madhya Pradesh. in para. 22 of its written 
statement. When the offer was not ac- 
cepted by the plaintiff, there is no ques- 
tion of granting a decree for Rs. 14,000/-; 
more so, when the plaintiff had no right 
or title to extract any sand from Rame- 
shwar Ghat, 

24. The result, therefore, is that 
the appeal fails and is dismissed with 
costs, 

Appeal dismissed, 
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Govind Singh, Petitioner v. ‘The 
State Transport Appellate Tribunal, 
Rajasthan Jaipur and others, Respondents, 


Civil Writ Petn, No. 1167 of 1975, D/+ 
21-7-1976, 


; (A) Motor Vehicles Act (1939), Sec- 
tions 68-F (2) and 68-G — Displaced ope- 
rator — Person plying vehicle for full 
term of permit — Nationalisation of route 
during pendency of renewal application — 
Rejection of renewal application — Ap- 


‘plicant is not a displaced operator, though 


he may be a dislodged operator. (Para 6) 

(B) Motor Vehicles Act (1939), Sec- 
tions 68-F (2), 68-G and 43 — Displaced 
operator — Criterion — Directions issued 
by State Government of Rajasthan in 
notification dated 4-7-1970. 


In order to come within the definition 
of a displaced operator within the mean- 
ing of the explanation appended to the 
directions issued by the Rajasthan State 
Government under Section 43 of the Act 
and in order to get the benefit of the pre- 
ference, which has to be given to a dis- 
placed operator in accordance with the 
aforesaid directions issued by the State 
Government, .the person concerned should 
have a claim for compensation in respect 
of the unexpired period of this route per-- 
mit and he should also expressly relin- 
quish such claim and choose to have an 
alternative route permit in lieu of such 
compensation. The claim for such com- 
pensation under Section 68-G of the Act 
arises on account of the premature can- 
cellation of the permit of such an opera- 
tor, in order to give effect to the scheme 
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of nationalisation in respect of a nofified 
route and on his relinquishing his claim 
for compensation for the unexpired period 
of his permit. However, on account of 
the deeming provisions of the aforesaid 
explanation, such claim may also arise 
in case an operator voluntarily surrenders 
his existing non-temporary permit on the 
publication of a draft scheme of nationa- 
lisation and expressly indicates his option 
for availing of an alternative route per- 
mit at that stage, relinquishing his claim 
for any compensation for the unexpired 
period of his permit. Civil Writ Petition 
No. 2354 of 1974. D/- 7-10-1974 (Raj), Rel. 
on, (Pera 8) 


(C) Motor Vehicles Act (1939), 
tion 68-G — Non-temporary stage 
riage permits, grant of — Displaced 
rator; preference to — Person whose per- 
mit for unexpired portion has been <an- 
celled due to approved scheme of nationa- 
lisation having been enforced is entitled 
to a preference over a person whose ap- 
plication for renewal of permit is reject- 
ed due to such approved scheme of 
nationalisation having come into force. 


Sec- 
zar- 
2pe- 


(Para. 11) 

Cases Referred: Chronological Paras 
(1975) C. W. P. No. 617 of 1975, D/- 13-11- 
1975 (Raj) 11 


(1974) C. W. P. No. 2354 of 1974, D/- 7-10- 
1974 (Raj) 


R. R. Vyas and N. L. Pareek, for 
Petitioner; A. K. Mathur, Addl Goyt. Ad- 
vocate, for the State; B. L, Maheshwari, 
for Respondent No. 3. 


ORDER :— This writ petition ‘has 
been filed by Govind Singh, who was 
formerly an operator of Bikaner-Salesar 
route in the following circumstances :— 


2. Govind Singh had two non- 
temporary stage carriage permits on Bika- 
ner — Salasar route, one of which was 
valid upto August 31, 1974, while the 
other was valid upto June 1, 1975 acter 
their renewal. I am concerned in the 
present case with the last mentioned per- 
mit of the-petitioner, which was renew- 
ed by the order of the Regional Trans- 
port Authority, Bikaner (hereinafter Te- 
ferred to as ‘the R. T. A.’) dated Septem- 
ber 5, 1972 upto June 1, 1975 with the 
condition that the route of the said rer- 
mit shall be rendered ineffective from 
Bikaner to Nokha upon the publication of 
the nationalisation scheme. It is admit- 
ted by the petitioner that Bikaner — 
Nokha portion of the route of the peti- 
tioner’s aforesaid permit formed. part of 
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the bus route from Jodhpur to Bikaner, 
fn respect of which a nationalisation 
scheme was approved by the State Gov- 
ernment and was published either towards 
the end of 1973 or towards the beginning 
of 1974. The said permit of the petitioner 
was thus curtailed in respect of Bikaner 
— Nokha portion and the route of the 
said permit thereafter remained only 
from Nokha to Salasar. Subsequently, 
the State Transport Undertaking publish- 
ed another nationalisation scheme relat- 
ing to Jaipur-Bikaner via Sikar, Sala- 
sar and Nokha route, of which Nokha- 
Salasar route formed a portion. Some- 
time later, the nationalisation scheme 
relating to -Jaipur-Bikaner route was 
also approved by the State Government 
and the same took effect from October 16, 
1974. As a consequence of the imple- 
mentation of the aforesaid nationalisation 
scheme, the R. T. A. by its order dated 
October 19, 1974 cancelled the aforesaid 
permit of the petitioner relating to Nokha- 
Salasar route and directed him to sur- 
render his permit. Thus the case of the 
petitioner is that his stage carriage per- 
mit relating to Nokha-Salesar route, 
which was otherwise valid upto June 1, 
1975, was prematurely canceled on ac- 
count of the coming into force of the 
nationalisation scheme relating to Jaipur- 
Bikaner route, including Nokha-Salasar 


9 -portion thereof, 


3. The petitioner submitted an 
application for the grant of an alterna- 
tive route permit on Bikaner — Sinthal 
route (hereinafter referred to as ‘the 
route’), in lieu of his permit relating to 
Nokha — Salasar route. The respondent 
No. 3 also submitted an application for 
the grant of a non-temporary stage car- 
riage permit on the route. The applica- 
tions of the petitioner and the respondent 
No. 3 for grant of permits on the route, 
along with other applications, were consi- 
dered by the R. T. A. in its meeting held 
on November 5, 1974. After. considering 
the merits and demerits of all the appli- 
cants, including the respondent No. 3, the 
R. T. A. granted a permit to the peti- 
tioner and assigned three reasons for 
giving preference to the petitioner over 
all other applicants for grant of permits 
on the route, namely,— 

(i) the petitioner was a displaced 
operator of Nokha — Salasar route} 

(ii) he had a ready vehicle; and 

(iti) he did not possess any other 
permit on any other route. 

4. The respondent No. 5, feeling 
aggrieved against the aforesaid derision 
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of the R. T. A, filed an appeal before 
the State Transport Appellate Tribunal 
(hereinafter referred to as ‘the Tribunal’) 
and prayed that the permit on the route 
should be granted to him instead of the 
petitioner. The respondent No. 3 repre- 
sented before the Tribunal that he was 
also a displaced operator in the same 
manner as the petitioner and that he was 
also possessed of a ready vehicle which 
was of a later model than that of the 
petitioner. It was also stated on his be- 
half before the Tribunal that he was an 
unemployed: Engineer and that he was 
himself a licensed driver. The Tribunal 
accepted the contention of the respondent 
No. 3 and on the aforesaid four grounds 
held that the respondent No. 3 should 
have been preferred to the petitioner for 
the grant of a permit on the route. Conse- 
quently, the Tribunal accepted the appeal 
preferred by the respondent No. 3 before 
it, set aside the order passed by the 
R. T. A. and granted a permit on the 
route to the respondent No. 3 for his 
ready vehicle No. RJF 3279 of 1971 model. 

5. The petitioner has filed the 
present writ petition against the afore- 
said order of the Tribunal and the learn- 
ed counsel for the petitioner contended 
that the respondent No. 3 is not at all a 
displaced operator and as such he should 
not have been preferred by the Tribunal 
as against the petitioner. Learned coun- 
se] further argued that the selection made 
by the R. T. A. in the present case was 
proper and that the Tribunal was not et 
all right in holding that the respondent 
No. 3 had a preferential claim in the 
matter of grant of a permit on the route 
and that being an unemployed Engineer 
is not a relevant consideration for the 
grant of a stage carriage permit. 

6. The main bone of contention 
between the parties in this case is as to 
whether the respondent No. 3 is a dis- 
placed operator or not. While on the one 
hand the learned counsel for the peti- 
tioner contended that the respondent 
No. 3 could not be considered to be a 
displaced operator, the learned counsel 
for the respondent No. 3 emphatically 
maintained that he was a displaced ope- 
rator in the same manner as the petitioner 

“himself. A copy of the permit of the 
respondent No. 3 has been placed on re- 
, cord as Annexure 6. A perusal of the 
’ aforesaid document reveals that the res< 
_pondent No. 3 was granted a permit by 
_the R. T. A. on December 11, 1970 in res- 
. pect of Bikaner — Churu route and the 
same was valid upto December 10, 1973. 
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It is not in dispute that the respondent 
No. 3 plied his vehicle on Bikaner — 
Churu route upto Decembér 10, 1973 and 
his application for renewal of the afore- 
said permit was pending before the 
R. T. A. at the time when a nationalisa- 
tion scheme in respect of the said route 
came into force. An application of the 
respondent No. 3 for the grant of a tem- 
porary permit on the aforesaid Bikaner 
— Churu route was rejected by the 
R. T. A. under Section 68-F (1-D) read 
with Section 68-F (1-A) of the Motor 
Vehicles Act (hereinafter referred to as 
‘the Act’). When the application of the 
respondent No. 3 for the renewal of his 
permit on Bikaner — Churu route came 
up for consideration before the R. T. A. 
on March 6, 1974, the said Authority re- 
jected the same on the ground that the 
nationalisation scheme in respect of the 
said route had already come into force. 
Thus the respondent No. 3 having plied 
his vehicle for the full term of his permit 
on Bikaner — Churu route, he was not 
entitled to claim any cash compensation 
on account of any premature cancella- 
tion of his permit by a scheme of nationa- 
lisation nor he was thus entitled to an 
alternative route permit in lieu of cash 
compensation. Sub-section (2) of Sec- 
tion 68-F of the Act authorises the Re- 
gional Transport Authority concerned, in 
order to give effect to an approved scheme 
of nationalisation in respect of a notified 
route, to refuse to entertain any applica~ 
tion for the grant or renewal of a per- 
mit or to reject any such application as 
May be pending. The aforesaid provi- 
sion also authorises the Regional Trans 
port Authority concerned to cancel any 
existing permit or modify the terms 
thereof so as to give effect to the approv- 
ed scheme of nationalisation. Section 68-G 
of the Act provides that if a permit is 
either cancelled or the terms thereof are 
modified in exercise of the powers con- 
ferred upon a Regional Transport Autho- 
rity under Clause (b) or Clause (c) of 
sub-section (2) of Section 68-F, then in 
that event the holder of such permit 
shall be entitled to receive cash compen- 
sation from the State Transport Under- 
taking in accordance with the provisions 
made in that behalf. It has further been 
provided in Section 68-G that the holder 
of such a permit, whose permit has either 
been prematurely cancelled or the terms 
thereof are modified, may be granted a 
permit for alternative route or area in 
lieu of cash compensation. It is thus ap- 


parent that Section 68-G, which provides 
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for the payment of compensation tc dis- 
placed operators, do not make the holders 
of such permits entitled to payment of 
compensation or grant of alterrative 
route permits in lieu thereof who have 
run their vehicles for the full term of 
their permits on their respective routes 
and whose renewal applications are either 
pending before the Regional Transport 
Authority at the time of coming into 
force of the approved scheme of nat_ona- 
lisation or such applications for renewal 
of permits are submitted thereafter. 
Although S, 68-F (2) provides for the re~ 
jection of a pending application for 1ene< 
wal in order to give effect to a nationa- 
lisation scheme in respect of a notified 
route, yet the holder of a permit in res 
pect of which the renewal applicatim is 
rejected under the aforesaid provisions is 
not entitled to any compensation. Thus 
after a perusal of the aforesaid provisions 
it is absolutely clear that the respondent 
No. 3 was not a displaced operator within 
the terms of the provisions of Sec. 68-F 
(2) read with Section 68-G of the Act and 
as such the was not entitled to claim any 
cash compensation or an alternative route 
permit in lieu thereof. It is no dcubt 
true that the respondent No. 3 was a dis 
lodged operator in the sense that his ap- 
plication for the renewal of his permit 
on Bikaner — Churu route was rejected 
on account of the implementation of the 
approved scheme of nationalisation, -yet 

- such a person has to be distinguished 
‘from the one known as ‘displaced opera- 
tor’, 


7 The Rajasthan State Govern- 
ment issued directions in exercise of its 
powers under Section 43 (1) of the Act, 
by its notification dated July 4, 1970 to 
the effect that permits on ‘A’ Class routes 
should be granted to operators other itan 
displaced operators, only when there are 
no such displaced operators requesting jor 
the grant of permits on such routes or 
when no displaced operator is prepared to 
accept a permit on such route on ‘he 
terms specified by the Regional Trams- 
port Authority, An explenation apperd< 
ed to the aforesaid directions issued by 
the State Government has defined the 


term “displaced operator” as used therein 
as ic . j 


“An operator shall be deemed to 3e 
a displaced operator only when he ex~ 
pressly chooses to have an alternative 
route and relinquishes his claim for any 
compensation for the unexpired period f 
Toute permit,” 
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8. Thus to come within the afore- 
said definition of a displaced operator and 
in order to get benefit of the preference, 
which has to be given to a disvlaced ope- 
rator in accordance with the aforesaid 
directions issued by the State Govern- 
ment, the person concerned, should have 
a claim for compensation in respect of 
the unexpired period of his route permit 
and he should also expressly relinquish 
such claim and choose to have an alterna- 
tive route permit in lieu of such compen- 
sation. The claim for such compensation 
under Section 68-G of the Act arises on 
account of the premature cancellation of 
the permit of such an operator, in order 
to give effect to the scheme of nationalisa- 
tion in respect of a notified route and on 
his relinquishing his claim for compensa- 
tion for the unexpired period of his per- 
mit. However, on account of the deem- 
ing provisions of the aforesaid explana- 
tion, such claim may also arise in case an 
operator voluntarily surrenders his exist- 
ing non-temporary permit on the publica- 
tion of a draft scheme of naticnalisation 
and expressly indicates. his option for 
availing of an alternative route permit at 
that stage, relinquishing his claim for 
the unexpired period of his permit. 

9. While interpreting the afore- 
said directions issued by the State Gov- 
ernment under Section 43 of the Act, this 
Court in Ratan Lal v, R. T. A, (S. B. 
Civil Writ Petition No. 2354 of 1974, de- 
cided on October 7, 1974) (Raj) held as 
under :— 

“From these directions it will appear 
that in order to rehabilitate the displaced 
operators the R. T. A, has been autho- 
rised to offer an alternative route to dis- 
placed operators, Displaced operator has 
been defined in the explanation as an 
operator who expressly chooses to have 
an alternative route and relinquishes his 
claim for any compensation for un- 
expired period of the permit, The ex- 
planation indicates that the directions are 
to apply to those operators whose per- 
mits were subsisting at the time of the 
approval of the scheme and the same 
have been cancelled. Obviously in the 
case before me the dislodged operators 
are not entitled to any compensation as 
their permits expired long before- tha ap- 
proval of the scheme.” 

In that case also holders of permits, in 
respect of which renewal applications 
were pending at the time when the 
tlationalisation scheme came into force 
and whose renewal applications were sub- 


‘sequently rejected due to the publication 


of the nationalisation scheme relating to 
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the notified route, cleimed alternative 
route permits as displaced operators, but 
it was held by this Court that such dis- 
lodged operators could not claim benefit 
of the offer of an alternative route per- 
mit until the State Government issued 
fresh directions under the amended provi~< 
sions ef Section 43 (1) (iii) of the Act, 
which authorises the State Government 
to issue directions for the grant of per- 
mits on alternative routes to persons in 
whose cases the existing permits are not 
renewed in pursuance of the provisions 
of Section 68-F (1-D) of the Act. As no 
such directions have been issued so far 
by the State Government under the 
amended provisions of the Act, the res- 
pondent No. 3 cannot be given any benefit 
under the existing directions, as he is 
merely a dislodged operator and cannot 
be termed as a displaced operator. It 
cannot be held that the respondent No. 3 
had a claim for any compensation for the 
unexpired period of his route permit, be- 
cause his permit in respect of Bikaner — 
Churu route had already expired on De- 
cember 10, 1973 and thereafter only his 
application for renewal of the aforesaid 
permit was pending for consideration be- 
fore the R. T. A„ which was ultimately 
rejected in accordance with the provi- 
Sions of Section 68-F (2) of the Act, The 
question of relinquishment of any claim 
for compensation or opting in favour of 
an alternative route permit did not arise 
in the case of respondent No. 3, as he 
had no claim for any compensation for 
unexpired period of his route permit, nor 
his permit was prematurely cancelled or 
the terms thereof were modified in ac- 
cordance with the provisions of any 
nationalisation scheme relating to the 
notified route, nor he surrendered his 
permit on the publication of the draft 
scheme of nationalisation and relinquish- 
ed any claim for compensation. On the 
aforesaid facts, it clearly emerges that the 
Tribunal was in error in holding that the 
respondent No. 3 was also a displaced 
operator and was entitled to a preference 
on that basis in the matter of grant of a 
permit on the route, 


10. Learned counsel for the res- 
pondent No. 3 however, submitted that 
the petitioner was also sailing in the 
same boat and he was also a dislodged 
operator in the same manner as the res< 
pondent No, 3. Learned counsel drew 
: my attention to the endorsement made on 
the permit of the petitioner Annexure R/6,” 
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with the condition that it would be ren- 
dered ineffective on Bikaner — Nokha 
portion on the implementation of Bikaner 
— Jodhpur nationalisation scheme. It is 
not the case of the petitioner that he be- 
came a displaced overator because of the 
implementation of the Jodhpur — Bika~ 
ner route nationalisation scheme, as a rex 
sult whereof Bikaner — Nokha portion 
of the route of the petitioner’s permit 
was curtailed. The petitioner was not 
entitled to claim any compensation for 
the aforesaid curtailment of the route of 
his permit from Bikaner to Nokha. Sec- 
tion 68-F (1-D) of the Act provides that 
no permit shall be granted or renewed 
during the period intervening between 
the date of publication of the draft scheme 
of nationalisation and the date of publi« 
cation of the approved or modified 
scheme of nationalisation in respect of 
any class of road transport service, in re- 
lation to an area or route or portion there- 
of covered by such scheme. However, the 
proviso appended to the aforesaid sub- 
section authorises the Regional Transport 
Authority to renew the permit of an 
existing operator in relation to any area, 
route or portion thereof, specified in the 
draft scheme of nationalisation, for a 
limited period with the condition that the 
permit so renewed shall cease to be effeca 
tive on the publication of the approved 
scheme of nationalisation wunder Sec~ 
tion 68-D (3) of the Act, Thus the 
renewal of the permit of the petitioner, 
effected by the order dated September 5, 
1972 having been made subject to the 
condition that the said permit would be~ 
come ineffective in respect of Bikaner — 
Nokha portion thereof on the coming into 
force of the nationalisation scheme, must 
be considered to have been made in ac- 
cordance with the provisions of Sec. 38-F 
(1-D) of the Act. The result thereof was 
that as soon as the Jodhpur — Bikaner 
route nationalisation scheme came into 
force, the route of the permit of the peti« 
tioner was curtailed in respect of Bika- 
ner — Nokha portion thereof, which also 
formed part of Jodhpur-Bikaner notified 
route. 

11. However, the petitioner claims 
himself to be a displaced operator not on 
account of the curtailment of the route 
of his permit from Bikaner to Nokha by 
the Jodhpur.— Bikaner route nationalisa« 
tion scheme, but on account of the subse- 
quent premature cancellation of the 
permit for Nokha — Salasar route pur« 


wherein it was mentioned that the said~;suant“te.the coming into force of the Jai- 


permit was renewed upto June 1 1975. phi 
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scheme. But, learned counsel for the 
respondent No. 3 contended that the effect 
of the provisions of Section 68-F ‘1-D) 
would be that the entire permit of the 
petitioner ceased to be effective on the 
publication of the approved scheme of 
nationalisation relating to Jodhpur-Btka- 


ner route. I am unable to agree with 
this submission, because only Bikarer- . 
Nokha portion of the route of the 


petitioner’s permit formed part of Jodh- 
pur-Bikaner nationalisation scheme rcute 
and the proviso to Section 68-F (1-D) 
of the Act could affect only that 
portion of the route of the petitioner’s 
permit which formed part of the route 
specified in the draft scheme of nationa- 
lisation. The R. T. A. had renewed che 
permit of the petitioner on the condi- 
tion that Bikaner-Nokha portion of zhe 
route thereof would be curtailed on che 
coming into force of the aforesaid nationa- 
lisation scheme and it was never contem- 
plated that the entire permit of the peti- 
tioner would become ineffective on he 
coming into force of the Jodhpur-Bika- 
ner route nationalisation scheme. As a 
matter of fact, the route of the peti- 
tioner’s permit, after the coming into 
force of Jodhpur-Bikaner route natior.a- 
lisation scheme, was reduced to Nokha— 
Salasar route and the petitioner was en- 
titled to and did actually continue to 
ply his vehicle on Nokha-Salasar route 
without any impediment upto October 19, 
1974. If another approved scheme of 
nationalisation relating to a different 
route altogether, namely Jaipur-Bikaner 
route was published by the State Govera- 
ment under Section 68-D (3) of the Act 
before the expiry of the permit of 
the petitioner relating to Nokha-Salesar 
Toute and in order to give effect to the 
later scheme of nationalisation, the per- 
mit of the petitioner was cancelled by 
the R. T. A. in accordance with the pr- 
visions of Clause (b) of sub-section (2) >f 
Section 68-F of the Act. then the peti- 
tioner was certainly entitled to compan- 
sation as provided under Section 68-G bf 
the Act for the premature cancellaticn 
of his permit relating to the remainirg 
route from Nokha to Salasar. Learned 
counsel drew my attention to the ded- 
sion of this Court in Harjeetsingh v. The 
State Transport Appellate Tribunel, 
Rajasthan, Jaipur, (Civil Writ Petiticn 
No. 617 of 1975, decided on November 13, 
_ 1975) (Raj), It appears that the same 
view was also taken in that case. It was 
held in the aforesaid case that the por- 
tions of the routes of the petitioners in 
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that case, which also formed portions of 
the routes covered by the nationalisation 
scheme, could only be considered to have 
been renewed under the proviso to Sec- 
tion 68-F (1-D) of the Act subject to the 
condition that the same would cease to 
be effective on the publication of final 
scheme of nationalisation under 
tion 68-B (3) of the Act, 


12. It may also be observed here 
that the fact that the respondent No. 3 
was a diploma holder in Civil Engineer- 
ing was an irrelevant corsideration and 
had no relation to the question of grant 
of a non-temporary stage carriage per- 
mit. The considerations which are rele- 
vant for the grant of a bus permit have 
been enumerated in sub-section (1) of 
Section 47 of the Act. As the Tribunal 
has committed an error in holding that 
the respondent No. 3 was a displaced 
operator and was entitled to preference 
on that basis, the order of the Tribunal 
suffers from an apparent error on its 
face and deserves to be set aside. How- 
ever, it will be for the Tribunal now to 
decide afresh the question about the 
grant of the permit on Bikaner-Sinthal 
route. : 


13. The result is that the writ 
petition is allowed. The order passed by 
the State Transport Appellate Tribunal 
dated June 16, 1975 granting a permit 
on Bikaner-Sinthal route to respondent 
No. 3 is quashed. The permit issued to 
the respondent No. 3 in pursuance of the 
aforesaid order jis also set aside. The 
matter is remanded back to the State 
Transport Appellate Tribunal with the 
direction to re-decide the appeal of the 
respondent No. 3 in the light of the ob- 
servations made above. The parties are 
left to bear their own casts. 


Petition allowed. 
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Mirchumal, Appellant v. Smt. Devi 
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Civil Mise. First Appeal No. 162 of 
1972, D/- 8-12-1976.* 

Hindu Marriage Act (1955), Section 9 
— Withdrawn from the society of hus- 





*(Against judgment and decree passed by 
S. S. Bhatnagar, Dist. J.. Ajmer, in 
Civil Misc. Case No. 21 of 1970, D/- 
8-8-1972). 


LT/AU/E860/76/GGM 





Sec- 


114 Raj. [Prs. 1-4] 


band without reasonable excuse — Wife 
_at the time of marriage serving at a diffe- 
rent place, coming and staying with bus- 
band at intervals — Subsequent resigna- 
tion of wife — Husband and wife staying 
together for some period — Wife seeking 
employment at different place — Allega- 
tion that husband had developed illicit 
intimacy with another woman — Wife 
prepared to go over to husband: and stay 
with him in holidays and prepared to 
allow husband to come over and stay with 
her at his option — Wife, held, could not 
be said to have withdrawn from the so- 
ciety without reasonable excuse — Hus- 
band not’ entitled to relief under Sec.. 9. 
AIR 1964 Punj 28 and 1971 All LI 67, 


_ Rel, on. (Paras 6, 7 & 8) 
Cases Referred: Chronological Paras_ 
1971 Ail LJ 67 8 


AIR 1964 Punj 28 = 65 Pun LR 315 5 
Rewachand and S. L. Soni, for, Ap- 

pellant; Mahaveer Raj Bhansali, for Res- 

pondent. i 

JUDGMENT :— This is a civil mis- 
cellaneous first appeal against the order 
of the District Judge, Ajmer, dated 
August 8, 1972, rejecting the petition of 
the appellant under Section 9 of the 
Hindu Marriage Act, 1955 (hereinafter 
referred to as “the Act”). . 

2. The facts of the case are that 
the appellant is‘a resident of Ajmer while 
respondent is a resident of Adipur, dis- 
trici Bhuj in Gujarat. They were mar- 
Tied at Ajmer according to the Hindu 
rites on November 5, 1964. At the time 
of the marriage, the appellant was in ser- 
vice at Didwara near Ajmer and the res- 
pondent was in service at Adipur. It ap- 
pears that during the vacations, the res- 
pondent used to come to Ajmer and re- 
side with her husband. This sort of life 
continued up to May 1968. Thereafter 

the respondent left service and com- 
-~ menced living permanently with her hus- 
band. A daughter was born to the res- 
pondent on August 14, 1967. On or about 
April 6, 1969, the respondent left Ajmer 


and went to Adipur in connection with- 


the marriage of her sister. Thereafter, 
she joined service at Anand in Gujarat 
State as a school teacher. When the 
respondent did not return to Ajmer to 
live with the appellant, the latter, on 
Jaruary 31, 1970, moved the petition (out 
of which this appeal has arisen), under 
Section 9 of the Act for grant of a de- 
cree for restitution of conjugal Tights. The 
respondent in her written statement ad- 
mitted the marriage between the parties. 
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She also admitted that after the marriage, 
she was living at Adipur in connection 
with her employment up to May 1968. 
She also admitted that she left service 
and came to live with her husband in the 
year 1968, but, according to her, her 
living with her husband was not liked by 
her husband as well as by her mother-in- 
law. It was also urged by the respon- 
dent that the appellant was having illegiti- 
mate connections with one Mst. Sundari. 
The respondent protested against the ‘il- 
licii intimacy with Mst. Sundari, but her 
husband did not pay any heed to it. The 
respondent, thereafter, on April 6, 1969, 
left Ajmer and joined service at Anand. 

3. The respondent in her written 
statement alleged that she was prepared 
to allow the appellant to have marital 
relations with her while her remaining 
in service. She further alleged that she 
was prepared to go and live with her 
husband during vacations. She also said 
that her husband was free to live with 
her as and when he liked to do so. From 
her reply, it appears that she was not pre- 
pared to leave her job, as, according to 
her, that would put her to difficulty. 

4, The learned District Judge, 
after framing issues and recording evi- 
dence of the parties, came to the conclu- 
sion that the allegations.madeé by the res- 
pondent that her husband and her 
mother-in-law were ill-treating her and 
further that-her husband was in illicit 
intimacy with Mst. Sundari, have not 
been proved., The learned District Judge 
then deelt with the important question 
whether the respondent withdrew from 
the society of the appellant without 
reasonable excuse? In this connection, 
the learned District Judge dealt with the 
question whether respondent’s going from 
Ajmer to join service at Anand was un- 
just and without reasonable cause, and 
can this be treated as leaving the society 
of her husband without reasonable excuse 
within the-meaning of Section 9 of the 
Act. The learned District Judge answer- . 
ed this question in the negative. He ob- 
served,— 

“The society has much advanced and 
now education is imparted equally to’ 
both males and females. The patiern of ` 
society has changed altogether. The wife 
cannot be prevented from taking up em- 
ployment and cannot be forced to reside 
at the same place where her husband is 
living of serving. If she is compelled to 
Bive up her employment, and without do- 
ing so, she cannot reside with her hus- 
band at the place where he is serving, 
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then it would mean ineguality before 
law and serious infringement of her 
fundamental rights as enshrined in our 
Constitution. In the instant case, the 
non-petitioner is prepared to come and 
reside with her husband during vacation 
or during holidays which she might pet. 
Similarly, she is prepared to welcome her 
husband whenever he finds time anc op- 
portunity to go and reside with her I 
am, therefore, of this view that in the 
circumstances mentioned above, it carnot 
be said that the non-petitioner has left 
the society of her husband without just 
cause.” 


5. Arguing the appeal. the learned 
Advocate for the appellant, has contend- 
ed that under the Hindu law a wife’s duty 
to her husband is to submit herself cbe- 
diently to his authority and to remain 
under his roof and protection. Acccrd- 
ing to the learned counsel, the wife is 
not entitled to live separate from her rus- 
band unless she proves misconduct or 
misbehaviour on the part of her husband. 
The learned counsel emphasised that in- 
less there are circumstances which forces 
the wife to live separate from her has- 
band, the wife ought to live with er 
husband and her employment elsewhere 
is no ground for her living separate from 
her husband. It has further been con- 
tended that her preparedness to welcome 
hèr husband at the place ‘where she is 
serving whenever he wished to live with 
her and to go to her husband’s house dur- 
ing vacation or other holidays and Ive 
with her husband cannot be deemed to 
be a reasonable excuse for living sera- 
rately. According to the learned coun- 
sel, this virtually means withdrawal of 
the wife from the society of the husband. 
In support of his contention, the learned 
advocate has placed reliance on Sri. 
Tirath Kaur v. Kirpal Singh, AIR 1954 
Punj 28 wherein Grover J., as he th2n 
was, observed,— 


“It is not possible to accede to the 
contention of Mr. Gandhi that the hus- 
band in’the present case should content 
himself by visiting his wife whenever he 
wishes to live with her or cohabit wih 
her or by her coming to live with him 
occasionally. There can be no bar `o 
such an arrangement being made ty 
mutual consent and concurrence of tte 
parties but I have not been shown avy 
rule or principle in law which would 
justify the Court holding that the wife 
can be allowed to virtually withdraw her- 
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self from the society of the husband in 
this manner.” 

The learned counsel for the respondent 
has supported the view taken by the 
learYned District Judge. 

6. The question which arises for 
consideration in this appeal is whether, 
in the circumstances of the case, the ap- 
pellant is entitled to relief under Sec- 
tion 9 of the Act. Section 9 runs as 
under,— 

“9. (1). Restitution of conjugal rights.— 
When either the husband or the wife has, 
without reasonable excuse, withdrawn 
from the society of the other, 
grieved party may apply, by petition to 
the district Court, for restitution of con- 
jugal rights and the Court, on being 
satisfied of the truth of the statements 
made in such petition and thet there is 
no legal ground why the application 
should not be granted, may decree restitu- 
tion of conjugal rights accordingly. 

(2) Nothing shall be pleaded in 
answer to a petition for restitution of 
conjugal rights which shall not be a 
ground for judicial separation or for 
nullity of marriage or for divorce.” 

It is necessary for the appellant to show 
under Section 9 (1) of the Act that the 
respondent had withdrawn from the so- 
ciety of the appellant without reasonable 
excuse and further that no legal ground 
had been made out as to why the relief 
of restitution of conjugal rights should 
not be granted. Whether, in the present 
case, the respondent had a reasonable ex- 
cuse in withdrawing herself from the 
society of the appellant or not, is to be 
determined in the light of the surround- 
inp circumstances. The first important 
circumstance which is no longer in dis- 
pute is that even at the date of the mar- 
riage, the wife was in employment far 
away from the place of the residence of 
her husband. The marital relations be- 
tween the parties continued for four 
years from 1964 to 1968 living far away 
from each other. It is admitted fact that 
during this period of four years both of 
them used to live together and cohabit 
during vacation or holidays. It is fur- 
ther not in dispute that in the vear 1968, 
the respondent left the job and com- 
menced living permanently with her hus- 
band. They so lived up to March 1969. 
Some unhappy developments must have 
occurred during this pericd which forced 
the respondent to again join the service 
at Anand in September 1969. In her 
statement, she has categorically deposed 
that the door of her house is open for her 
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husband where he can come at any time 
it suits him. She has further deposed that 
during vacation, she is also prepared to 
come and reside with her husband where 
he is serving. 

T. The question arises whether in 
this back-ground the husband is justified 
in asking the wife to live with him after 
giving up her job on the ground that 
conjugal duties cannot be performed if 
the wife lives at such a distance from 
her hussand? Again, if the wife refuses 
to give up her job, would her refusal en- 
title the husband to a decree for restitu- 
tion of zonjugal rights under Section 9 of 
the Act? It is true that according to 
the principles of Hindu Law a wife after 
marriage is bound to be dutiful towards 
her husband and remain tinder the pro- 
tection of her husband in his house. But 
the concepts of protection of the husband 
are not inelastic and rigid which cannot 
be moulded in the context of present day 
conditions and needs of the society. 
Women are now no longer confined to 
four-walls of their houses. In view of 
the altered social and economic condi- 
tions both husband and wife may think it 
necessary to work. There might be cases 
where a wife might have to live by her- 
self while the husband is working at a 
place where he cannot take his wife along 
with him. If under such compelling cir- 
cumstances a wife has to live away from 
her husband then there would be two 
homes; one where the husband lives and 
the other where the wife resides. Such a 
situation would not be said to run coun- 
ter to the principles of Hindu Law. In 
such a situation, it cannot be said that 
she has withdrawn herself from the so- 
ciety cf her husband without reasonable 
excuse. If the wife had said that she 
would not allow her husband to come to 
her house and live with her that would 
have emounted to withdrawal from the 
society of her husband. But where, as 
in the present case, the wife says «hat 
she would go to her husband and live 
with him during vacation and other 
holidays and allow her husband at his 
convenience to come and stay with her 
at her residence, I do not think that it 
could be said that the wife has withdrawn 
from the society of her husband. 

8. The next question which arises is 
can a husband insist upon his wife to resign 
from her job? As stated above, it some- 
times happens that a husband: has to live 
away from his wife on account of his ser- 
vice at a place far away from his house 
and he only comes to visit his wife for a 
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month or two in a year. Will it be reason- 
able for the wife, in the circumstances, to 
say to her husband to resign his job 
otherwise she would leave him? The 
answer, in my opinion, must be in the 
negative. The question arises whose 
voice should be decisive, whether that of 
the husband or that of the wife? In my 
opinion, where a wife feels that she 
should work, the decisive voice must be 
her own and if there is disagreement 
between her and her husband, the latter 
cannot compel her to leave the job. While 
she is working she can always go to her 
husband in varying frequences depending 
on circumstances and the husband can go 
to her as often as he likes. If there is 
no refusal on the part of the wife to 
aliow access tc her husband and no 
reluctance on her part in going to ther 
husband, then in such a case it cannot be 
said that the mere refusal on her part to 
resign her job is sufficient ground for the 
husband to seek relief for restitution of 
conjugal rights. So long as the respon- 
dent wants to maintain the relationship 
of husband and wife with the appellant 
and she does not cut herself off from her 
husband in the sense that she refuses him 
to perform his marital rights or. refuses 
to allow him to live with her at her own 
residence, the mere faci that. she is her- 
self working against the wishes of her 
husband, will not furnish a good: ground 
for a decree for restitution of conjugal 
rights, I am supported in my view by a 
decision of the -Allahabad High Court in 
Shanti Nigam v. Ramesh Chandra Nigam, 
1971 All LJ 67. 


9. In my opinion, the learned 
District Judge, in the circumstances of 
the case, rightly rejected the petition. 

10. The appeal fails and is dismis- 
sed. The parties will bear their own 
gosts in this Court. 





Appeal dismissed. 
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Motor Vehicles Act (1939), S. 110-B 
— Vicarious liability — Government jeep 
driver giving lift to third parties — Ac- 
cident due to rash and negligent act of 
driver — Held: Government not vicari- 
ously liable in damages for injuries caused 
to third parties — (Torts). 


Respondent H, driver of a Govt. jeep, 
took delivery of the jeep from the work- 
shop at 6 P.M. Instead of taking the 
jeep to the garage, he went on a 
spree. On the way he gave joy ried 
to third parties. It appeared that he was 
under the influence of liquor and drove 
the jeep very fast. At about 9 F. M.. the 
jeep met with an accident, injuring 
seriously ‘all the occupants. Of these two 
succumbed to their injuries. 


Held: In the circumstances, it could 
not be doubted that though the act of she 
respondent in bringing the jeep from the 
workshop at 5 P. M. that evening was 
undoubtedly in the course of his employ- 
ment, his act of going on a spree that 
night, and the act of giving lift to third 
parties, was sometiing beyond the scope 
of his employment, for which the State 
Gcevernment could not be saddled with 
liability. Case law discussed. (Para 5) 


A master is not responsible for a 
wrongful act done by his servant unless 
it is done in the course of his employ- 
ment. It is deemed to be so done if it is 
either (1) a wrongful act authorised by 
the master, (2) a wrongful and unauthe~- 
rised moče of doing such act authorised 
by the master. On the other hand, if the 
unauthorised and wrongful act of the ser- 
vant is not connected with his empley- 
ment but is an independent act of his 
own, the master is not responsible : for 
in such a case the servant is not acting in 
the course of his employment, but has 
gone outside of it. The act of giving lifts 
to third parties is clearly outside the 
scope of employment. Salmond’s Law of 
Torts, 16th Ed. pp. 474 & 475, Foll. 

(Para 8) 

The claim against the Government 
can be dismissed on either theory, i.e., 
that, vis-a-vis the employer, the passen- 
ger was a trespasser, and the servant in 
giving lifts to third parties acted beyond 
the scope of his employment. In case of 
employment of a driver, there exists an 
implied prohibition from g-ving lifts to 
third parties. (1976) ACJ 72 (Guj), Doubt- 
ed; Street on Law of Torts, 5th Edn., 
p. 429. Clerk & Lindsell on Torts, 10th 
Edn., p. 123; Fleming on Law of Torts, 3rd 
Edn., p. 337, Ref. (Para 11) 


Premwati Soni v. State (Sen J.) 


[Prs. 1-3] Raj. 117 
Cases Referred: Chronological Paras 
1976 ACJ 72 = 17 Guj LR 910 13, 14 


(1976) 1 All ER 97 12 
1975 ACJ 222 = 1975-1 Kant LJ 93 12 
1973 ACJ 424 = (1973) 1 Mys LJ 393 12 
AIR 1966 SC 1697 = (1966) 3 SCR 527 


6 
AIR 1960 Madh Pra 147 = 196) Jab LJ 
201 12 
(1951) 2 KB 266 = (1951) 1 All ER 363 
11,12 
(1946) 1 All ER 202 10 
(1946) 62 TLR 458 = 175 LT 131 10 
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N. M. Kasliwal and S. R. Joshi, for 
Appellants; H. C, Rastogi, for Respondent 
No. 3; D. S. Shishodia, Addl. Govt. Advo- 
cate, for the State. 

SEN, J.:— These two appeals under 
Section 110-D of the Motor Vehicles Act, 
1939, preferred by two sets of claimants, 
directed against the judgment of the 
Motor Accidents Claims Tribunal, Bharat- 
pur, dated 27-1-1973, raise a common 
question and therefore are disposed of by 
this common judgment. 

2. The Claims Tribunal has allow- 
ed the claim of compensation of Keshav 
Deo and others to the extent of Rupees 
3C,060/- for the death of Kedarnath Gupta, 
and that of Smt. Premwati Seni Jain and 
others to the extent of Rs. 15,000/-, for 
the death of Horilal Jain against the res- 
pondent No. 3 Harpal Singh wno is a. 
driver employed in the office of the Dis- 
trict Forest Officer, Bharatpur, on its 
finding that the accident resulting in their 
death, was caused due to his rash and 
neg‘igent driving of a Government jeep. 
It has, however, disallowed their claim 
for compensation against the employer, 
i e, the State of Rajasthan which owns 
the jeep, hoiding that the respondent 
No. 3 Harpal Singh, the driver having 
acted beyond the scope of his employ- 
meni in giving lift to Kedarnath Gupta 
and Horilal Jain, the State Government 
of Rajasthan could not, therefore, be held 
vicariously liable to pay damages for the 
death of these gratuitous passengers. 

3. The facts leading to these ap- 
peals, briefly, are these. On 12-8-1965 at 
about 6 P.M., the respondent No 3 Har- 
pal Singh, took delivery of Jeep No. RJL 
4245 registered in the name of Conserva- 
tor of Forest, Rajasthan, Jaipur, from 
M/s. Vijay Motors, Bharatpur, where it 
had been given for repairs. Sher Singh, 
the driver of the Panchayat Samiti, 
Sewar, P. W. 2 whose jeep was also at 
the workshop for repairs but was not 
ready, got into the jeep and he took the 
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wheel. Harpal Singh instead of taking 
the jeep to the garage, went on a spree 
` along with Sher Singh. That evening 
Kedarnath Gupta, Accounts Clerk; Pan- 
chayat Samiti, Sewar, along with Horilal 
Jain and Mewa Ram, were going to the 
city on foot. They stopped at the shop of 
Ramsirgh Thakur near Kotwali, to take 
betels. A- about 8 P. M., when the jeep 


happened to pass that way, the respon-- 


dent No. 3 Harpal Singh persuaded them 
to get into the jeep for a pleasure drive. 
They got into the jeep and Sher Singh 
took the jeep towards Bharatpur Railway 
Station, 


4, It appears from the testimony 
of Mewaram P. W, 3 and Sher Singh 
P. W, 2 that the three passengers got 
down on the way near Murli Chitralok 
Cin2ma, After half an hour, while they 
‘were preceeding on foot they again 
boarded the jeep on seeing it returning 
from the station and at that time, the res- 
pondent No, 3 Harpal Singh, was driving 
the jeep. It also appears that he was 
under influence of liquor and he was driv- 
ing the jeep very fast. The passengers 
cautioned him time and again to drive 
slowly and at one time asked him to stop 
the jeep, so that they could get down but 
he did not pay any heed, and drove on the 
jeep still faster. At about 9 P. M., the 
jeep suddenly swerved to the right near 
Kuttawali Bagichi outside Kumher Gate, 
went off the road, struck against a mile 
stone and fell into a ditch. All the five 
occupants of the jeep were seriously in- 
jured. Of these, Kedarnath Gupta and 
Horilal Jain succumbed to their injuries 
three days after the accident, 

5. In the circumstances, it cannot 
be doubted that though the act of the 
respondent No. 3 in bringing the jeep 
from the workshop at 6 P. M. that even- 
ing was undoubtedly in the course of his 
employment, but his act of going on a 
spree that night, and the act of giving 
lifts to third parties, was something be- 
yond the scope of his employment, for 
which the State Government cannot be 
saddled with liability. 

6. It is true that, when the driver 
of a owner is driving his motor vehicle, 
strong presumption arises that he is act- 
ing in the course of his employment 
Otherwise, both weuld combine in trot- 
ting out a false defence. But that pre- 
sumption like any other presumption, is‘a 
rebuttable one. Thus, in Sitaram Motilal 
Kalal y. Santanuprasad Jaishankar, AIR 
1966 SC 1697, their Lordships held that 
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the owner was not liable. There, the 
master had entrusted his car to one M 
for plying the same as a taxi. M was not 


` merely the driver but was in the entire 


charge of plying the vehicle. M trained 
C, the cleaner of the taxi, to drive the 
car and had taxen him to the Regional 
Transport Authority for obtaining a driv- 
ing licence. When an officer was taking 
a test of C, the latter without giving a 
signal suddenly took a turn and met -with 
an acident. In those circumstances, their 
Lordships exonerated the owner of the 
liability because M was acting outside the 
course of his” employment.. ; 

7. There can be no doubt that the 
respondent No. 3 Harpal Singh, along 
with Sher Singk F. W. 2, went on a spree. 
The accident occurred some three- hours 
after the jeep was taken out of the work- 
shop. It is neeéless to stress that Govern- 
ment vehicles cannot be put to private 
use: see Rules regarding the use. cf Motor ` 
Cars, and Jeeps, etc.. placed at the dis- 
posal’ of Government Departments and 
Officers, The respondent No. 3 Harpal 
Singh was certeinly not permitted by his 
employer, the State Government, to pick 
up persons on the way. 


8. The contention that nonetheless 
the State Government would be vicarious- 
ly liable can easily be met. The law is 
stated in Clerk and Lindsell on ‘Torts, 
10th Ed. p. 122, thus: 


"A master will usually be responsible 
for the servant’s negligence in doing 
something which he is merely permitted . 
toe do or does for his own purpcses, but 
is not employec to do. Ii a servant dees 
an act for his own pleasure, quoad that 
act he is a stranger to his master, 
although he may be in other respects 
engaged at the time upon the masters’ 
business, and the mere fact that the mas- 
ter does not prohibit the doing of the act 
ought not render him liable.” 

A master is not responsible for a wrong- 
ful act done by his servant unless it is 
done in the course of his employment. 
It is deemed tc be so done if it is either 
(1) a wrongful act authorised by the mas- 
ter, or (2) a wrongful and unauthorised 
mode of doing such act authorised by the 
master. On the other hand, if the un- 
authorised and wrongful act of-the ser- 
vant is not connected with his employ- 
ment but is an independent act of» his 
own, the master is not responsible: for in 
such a case the servant is not acting in 
the course of “his employment, but has) 
gone outside of it. The act of permitting 
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another to drive may be a mode, albeit 
an improper one, of doing the authorised 
act. But the act of giving lifts to third 
parties is clearly outside the scope of em- 
ployment: Salmond’s Law of Torts, 16th 
Ed. pp. 474, 475. 

9. A chauffeur who takes his em- 
ployer’s car without authority for a jor- 
ride is obviously bent ‘on a frolic of his 
own’, Fleming in his Law of Torts, 31d 
Ed., at p. 387, observes that, in such ciz- 
cumstances, the employer is not accoun- 
able for a tort committed by the servant, 
Stating: 

"In excusing the master, the argu- 
ment has been invoked that, vis-a-vis him, 
the plaintiff was a trespasser and there- 
fore not the beneficiary of an indeper:- 
dent duty of care. The conventional ap- 
proach would have been content with an 
inquiry whether the prohibition took tke 
servant’s conduct outside the course of 
his employment.” 

10. Cases concerning drivers who 
give lifts to third parties have uniove 
features, as the judgment of Lord Greere 
in Twine v. Bean’s Express Ltd., (1946) €2 
TLR 458, indicates. In that case, the er~ 
ployers had expressly instructed thetr 
driver not to allow unauthorised persors 
to travel on their vehicle and had affixed 
a notice in the driver’s cap. Despite this, 
the driver gave a lift to a person who 
was killed by reason of the driver's 
negligence. Uthwatt, J. in Twine vr, 
Bean’s Express Ltd., (1946) 1 All ER 203, 
held that the employer was not liable bpe- 
cause Twine, vis-a-vis Beans remairs 
simply a trespasser on the van. The ce 
cision was affirmed by the Court of Ap- 
peal on the conventional approach thet 
the driver had: acted outside the scope cf 
employment. 

11. Holding that Bean’s Expres 
were not liable for injuries to the plain- 
tiff caused by the negligent drivins of 
their driver, who had, without authority, 
given him a lift in the vehicle driven bz 
him, Lord Greene said: 

“He was in fact doing two things at 
once. He was driving his van from on? 
place to another by a route that he was 
properly taking ... ... + « and as he was 
driving the van he was acting within the 
scope of his employment. The other 
thing that he was doing simultaneouslir 
was something totally outside the scope 
of his employment, namely, giving a lif: 
to a person who had no right whatsoever 
to be there.” 

In Convey v. George Whimpay, (1951) 3 
KB 266 (CA), Asquith LJ, in delivering 


Premwati Soni v. State (Sen J.) 


[Prs. 8-12] Raj. 119 


the judgment of the Court of Appeal, dis- 
missed the claim on either theory, i.e., 
that, vis-a-vis the employer, the- passen- 
ger was a trespasser, and the servant in 
giving lifts to third parties acted beyond 
the scope of his employment. These are, 
of course, cases of express prohibition but 
that hardly makes any difference in 
principle. In case of employment of a 
driver, there exists, in our view, an im- 
plied prohibition from giving lifts to third 
parties. 


12.. In the Privy Council case of 
Canadian Pacific Rly. Co. v, Lockhart, 
LR (1942) AC 591 = (AIR 1943 PC 63), 
Lord Dunedin said, ‘there are prohibitions 
which limit the sphere of employment 
and prohibitions which only deal with 
conduct within the sphere of employ- 
ment’, The recent decision of the Court 
of Appeal in Rose v. Plenty, (1976) 1 All 
ER 97, has by a majority per Lord Den- 
ning, MR., and Scarman, LJ., appears to 
have rejected the theory of trespass and 
Tested the employer’s liability on the 
scope of employment. The test accord- 
ing to Denning, MR., is: 

“In considering whether a prohibited 
act was within the course of the employ- 
ment, it depends very much on the pur- 
pose for which it is done. If it is done 
for his employers’ business, it is usually 
done in the course of his employment, 
even though it is a prohibited act, 
But if it ig done for some purpose other 
than his master’s business, as, for in- 
stance, giving a lift to hitchhiker, such an 
act, if prohibited, may not be within the 
course of his employment. Both Twine 
v. Bean’s Express Ltd. and Conway v. 
George Wimpey & Co. Ltd.. (1951) 2 KB 
266 are to be explained on their own facts 
as cases where a driver had given a lift 
to someone else contrary to a prohibition 
and not for the purposes of the emplo- 
yers.” 

Scarman, LJ., observed: 


“In Twine’s case, at the very end of 
the judgment, Lord Greene MR said: 
“The other thing that he (i.e. the ser- 
vant) was doing simultaneously was 
something totally outside the scope of his 
employment, namely, giving a lift to a 
person who had no right whatsoever to 
be there. In that case the conclusion of 
fact was that the express prohibition on. 
giving lifts was not only a prohibition 
but was also .a limiting factor’ on the 
scope of the employment; and, of course, 
once a prohibition is properly to be 
treated as a defining or limiting factor on 
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the scope of employment certain results 
follow. In Twine’s case the driver 
engaged to drive his employers’ van, his 
employers having a contract with the 
Post Office. When so doing, he gave Mr. 
Twine a lift from A to B. True A and B 
happened to be, both of them, offices of 
the Post Office. Yet I can well under- 
stand why the Court reached the conclu- 
sion that in the circumstances of that case 
it was not possible to say that the driver 
in giving Mr. Twine a lift was acting 
within the scope of his employment or 
doing improperly that which he was em- 
ployed to do. Similarly when one looks 
at Conway’s case, one again sees that on 
the facts cf that case the Court consider- 
ed it right so to define the scope of em- 
ployment that what was done, namely 
giving somebody a lift, was outside it and 
was not a mode of doing that which the 
servant was employed to do. That also 
was a case of a lift: the person lifted 
was not in any way engaged, in the course 
of the lift or indeed otherwise, in doing 
the master’s business or in assisting the 
servant to do the master’s business; and 
no doubt it was somebody else’s emoplo- 
yee a lift from the airport home — was 
not a mode of performing an act which 
the driver was employed to do, but was 
the performance of an act which he was 
not employed to perform.” 

In a strong dissenting opinion, Lawton LJ., 
however, preferred. to rest his decision on 
the view of Asquith LJ. in Convey v. 
George Whimpay, (1951) 2 KB 266 (supra) 
and thold the employer as not liable on 
both the grounds, stating: 

If between 1946 and 1951 any emplo- 
yers had the kind of doubts about Twine’s 
case which in more recent years have 
been expressed by academic writers, their 
minds would have been put at rest by 
another decision of this Court in 1951, 
namely Conway v. George Wimpey & Co. 
Ltd, That was a case in which a lorry 
driver employed by a firm of contractors 
on a site where many other contractors 
were working, contrary to his express in- 
structions, gave an employee of another 
firm of contractors a lift in his lorry. 
This man was found injured whilst a 
passenger. The problem for the Court 
was whether the injured man could claim 
against the employers of the lorry driver 
who had given him a lift. This Court, in 
aunanimous decision, adjudged that the in- 
jured man could not claim. The leading 
judgment was given by Asquith LJ; he 
gave his reason for saying that what the 
lorry driver had done had not been done 


Premwati Soni v. State (Sen J.) 


ALR. 


in the course of his employment. He 
Said: 

* 4. eee seed Should hold that taking men 
other than the defendant’s employees on 
the vehicle was not merely a wrongful 
mode of performing an act of the class 
which the driver .......-.... was employed 
to perform but was the performance of 
an act of a class which he was not em- 
ployed to perform at all.” 

These two cases have not been overruled 
by the House of Lords.” 

“It would I think be most unfortunate if 
this court departed from clear decisions 
save on good and clear grounds.” . 


“Having regard to what has been decided 
in the past, in my judzment it would be 
wrong now, without the authority either 
of the House of Lords or of Parliament, 
not to follow the 1946 and 1951 cases.” 
In Bhaiyalal Gcdre v, Smt. Rajrani, AIR 
1960 Madh Pra 147, it is observed: 

“The principle is that the act of 

giving a lift to an unauthorised person is 
not merely a wrongful mode of perform- 
ing an act of the class which he was em- 
ployed to perfcrm but the performance 
of an act of a class which he was not au- 
thorised to perform at all. In the instant 
case, unlike the English case, the prohibi- 
tion existed in consequence of a statutory 
rule.” 
To the same effect is the decision in 
Mohiddinsab Gaffarsab Kundgol v. Rohi- 
das Hari Kindalkar, (1973) ACJ 424 (Mys). 
The Court had in these cases in view R. 88 
of the Motor Vehicles Rules, 1940, which 
provides that no person shall be carried 
in a goods vehicle other than a bona fide 
employee of the owner or the hirer of 
the vehicle, like Rule 133 of the Rajas- 
than Motor Vehicles Rules, 1951. In Smt. 
Padmavati v. Smt, Dugganaika, (1975) . 
ACJ 222 (Kant). the vehicle was a jeep as 
here. It is true that two of these cases 
were cases involving the use of trucks 
which brought the relevant R. 80 of the 
Motor Vehicles Rules prohibiting carriage 
of passengers into play, but that hardly 
makes any difference. For Government 
vehicles cannot be put to private use. In 
any event, the principle volenti non fit in- 
juria applies in such eases. 

13. In Amthiben Maganlal v. 
Superinténding Geophysicist O. N. G. C. 
(1976) ACJ 72 (Guj) the Gujarat High 
Court, however, has struck a discordant 
note, observing: ; 

“If the driver had while driving the 
vehicle on the master’s business killed a 
pedestrian the master would have been 
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liable in damages to the heirs and legal 
representative of the deceased. Merely 
because the deceased had been sitting on 
the truck and was not a pedestrian pass- 
ing on the road, it made no difference so 
far as the liability of the owner is con- 
cerned. If the driver drives a truck of 
the master on the master’s business. it 
does not make any difference if he kils a 
pedestrian or one sitting on the truck.” 
With respect, we are unable to subscribe 
to this view which cannot be supported 
on principle or on balance of authority. 
The decision of the Gujarat High Court 
also does not appeal to reason. It fails to 
draw the distinction between the negli- 
gent act of the driver in driving the vehi- 
cle which injures a pedestrian and. the 
act of wrongfully giving a lift to third 
parties. As stated by Sreet on Law of 
Tort, 5th Ed., p. 429. ‘the employer will 
be liable to the pedestrian but not te the 
passenger’, 


14, That apart, 
Amthiben Maganlal v. Superintending 
Geophysicist O, N. G. C., 1976 ACJ 72 
(Guj) (supra) is also distinguishable or 
facts. There, the truck in question was 
driven by the Deputy Engineer of the 
O. N. G. C., who gave a lift to a petson 
returning from the works. The distinc- 
tion is brought out by Street on Law of 
Torts, 5th Ed. p. 429 stating, ‘whereas 
giving a lift to hitch-hikers would be sut- 
side the scope, the giving of lifts to 2m- 
ployees returning home from work was 
within the course of employment of the 
driver’, 

15. In the result, both the appeals 
fail and are dismissed. There shall be no 
order as to costs, 


the decision in 


Appeals dismissed. 
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Claim petition before Motor Acci- 
dents Claim Tribunal — Appel-ant Trans- 
port Company specifically pleading that 
they had sold the bus and that on the 
date of accident they neither owned nor 
managed nor controlled the vehicle — No 
document in support of this contention 
filed. by the Appellant before Tribunal — 
Appeal against claim decreed ty Tribunal 
— Application by appellant tc file docu- 
ments to show that they were not owners 
— Application, held, was liable to be re- 
jected — Fact that Director who was in 
charge of appellant Company had been 
out of station at the relevant period could 
not provide a valid ground for admission 
of these documents. (Para 6) 

(B) Motor Vehicles Act (1939), Sec- 
tion 110-D — Appeal under — Cross- 
objection can be filed — (Civil P. C. (1908), 
O. 41, R. 22), 


Ir an appeal under Section 110-D of 
the Act, the respondents can file cross- 
objections by invoking the provisions of 
Order 41, Rule 22, Civil P. 2. because 
where a statute directs that an appeal 
shall lie to a Court already 2stablished, 
then that appeal must be regulated by 
the practice and procedure of that Court. 
AIR 1975 Ker 18 (FB) and AIR 1968 SC 
384, Rel. on. (Para 7) 

(C) Moter Vehicles Act (1939), Sec- 
tion 119-B — Road blocked on account of 
tree fallen on it — Accident while bus 
was passing by left side of roac — Driver, 
held, negligent on facts of the case, 

It is true that it is the duty of the 
driver to drive on the left side 3f the road. 
But this rule applies only when the road 
is clear. In a case where the road is block- 
ed for some reason or the othez, the vehbi- 
ele has to pass through the space that is 
available. 


The road was blocked: by ¢ tree fallen 
on the road. While other venicles were 
passing on the right side of the road, the 
driver of this vehicle instead chose to pass 
his vehicle by the left side wh.ch was not 
so spacious as on the right sice with the 
result that the vehicle first dashed against 
the side wall which gave wey and the 
vehicle then overturned and fəll down. 

Held, that the accident ozcurred on 
account of the negligent act on the part 
of the driver. It was also not a case of 
a mere error of judgment when there was 
evidence to show that all the occupants 
of the vehicle were urging upon the dri- 
ver not to carry the vehicle by the left 
side. AIR 1962 SC 1 and AIR 1974 Madh 
Pra 181, Rel. on. (Para 9) 


4 
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(D) Motor Vehicles Act (1939), Sec- 
tion 110-B — Compensation — Pecuniary 
loss to dependants .— Calculation. 


The actual extent cf the pecuniary - 


loss to the dependents may depend upon 
the data which cannot be ascertained ac- 
curately, but must necessarily be an esti- 
mate, or even partly a conjecture. Short- 
ly stated, the general principle is that the 
pecuniary loss can be ascertained only by 
balancing, on the one hand the loss to 


. the claimants of the future pecuniary 


benefit, and on the other, any pecuniary 
advantage which from whatever source 
comes to them by -reason of the death, 
that is, the balance of loss and gain to a 
dependert by the death must be ascer- 
tained. When the Court awards damages 
to the dependents for death due to neglig- 


ence, it awards one lump sum calculated © 


by taking the yearly pecuniary loss and 
multiplying it by the number of years’ 
purchase. 

The Court does not divide it into two 
parts, such as special damage upto ‘the 
date of tzial and future loss after the date 
of trial. The Court treats it as damage 
inflicted once and for all at the time of 
accident, 


The Court has to follow: the, rule: of 
basic figure, a certain number of years’ 
purchase, and allowance for lump sum 
down. 


If the period is a long one, the 
‘multiplier’ will be much smaller than the 
number of years, even where the contin- 
gencies which are allowed for are of small 
account, The reason is that while in’ so 
far as the lump sum of damages is still 
unspent, it will be earning interest’ and 
the dameges and interest together will be 
adequate to last out for the period. The 
reason is that a prudent person receiving 
a lump sum, to make gcod his loss over 
a period is expected to invest it and to 
use it up gradually. 

The sum to be awarded as damages 
should be equal to the cost of purchasing 
an annuity of the relevant amount for 
the relevant period. 

In a claim for. damages for death 
under Section 110-B of the Act, sums 
payable on death under any contract cf 
social assurance or insurance are to be 
disregarded, but the reascnable prospect(s) 
of receiving benefits such as compulsory 
employers’ insurance, whether contribu- 
tory or non-contributory gratuity and 
pension have to be taken into account. 
AIR 1974 Madh Pra 181; Rel. on. 


S (Para 10) 
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The mere fact that the dependants 
have been admitted to the benefits of the 
family business will not go to show that 
the children and the widow and the 
parents have suffered no loss on account 
of the death. (Para 11) 


While fixing the monthly income per 
month of the deceased it is necessary to 
estimate and deduct the amount which 
the deceased was most likely to spend on 
himself. While determining the present 
value sf the prospective loss, contingen- 
cies such as future risk of business, illness 
or death otherwise, have also to be borne 
in mind. (Para 11) 

(Œ) Motor Vehicles Act (1939), Sec- 
tion 110-B ~- Compensation — Liability 
regarding — Duty of Court to find out 
real owner. 

The provisions of the Act regarding 
registration and issue of permit have 
nothing to do with the cwnership of the 
vehicle. They only provide for regula- 
tion of the use of the motor vehicles in 
public places and if the requirements of 
the Act were not fulfilled, penalties were 
attracted. The transfer in the records of 
the Registering Authority is not a condi- 
tion precedent to the transfer nor does it 
deal with the legality or validity of the . 
determined by 
other provisions of the law. A person 
though registered as owner may or may 
not be a real owner and for the purposes 
of awarding compensation it is the real 
owner who should be found out by the 
Court on the facis of each case. Casé 
law discussed. (Para 13) 

(F) Torts — Master and Servant — 
Vicarious: liability — Presumption. (Motor 
Vehicles Act (1939), S. 110-B). 

~- An agent: will make the principal 
responsible so long as the agent does the 
act within the sccpe ‘of his authority or 
does so under the actual control of the 
principal. There is however, a presump- 
tion that a vehicle is driven on the mas- 
ter’s business and by his authorised agent 
or servant but the presumption ‘can be 

met. AIR 1966 SC 1697, Rel. on. , 
‘(Para 14) 

Such presumption has to be raised 
against the masters whera they have not 
led any evidence to show that the vehi- 
cle at the time of the azcident was not 
driven for their purpose and under their 
delegated task or duty. Until that pre- 
sumption is negatived, the masters cannot 
escape the liability. (Paras 17, 18) 

(G) Motor Vehicles Act (1939), Sec- 
tion 110-B — Bus accident — Chairman 
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-of Bus Company — Not liable as owner 
of bus, 

There is no- provision in the Act that 
the Director incharge of the conduct of 
the business of the Company which swn- 
ed the bus involved in the accident saall 
be responsible as if he were the owner 
of the vehicle. (Para 19 

(H) Motor Vehicles Act (19239), Sec- 
tions 94 and 96 — Disclosure of real 
owner of vehicle to insurer — Not a mate- 
rial fact for effecting insurance policy. 

Under Section 94 of the Act, it is not 
only the real owner of the vehicle who 
can effect insurance in compliance with 
the provisions of Chapter VIII of the Act, 
any other person using a motor vehicle 
or allowing it to be used at a public place 
can also effect insurance. The disclosure, 
therefore, of the real owner of the wehi- 
cle to the insurer would not be a material 
fact for effecting the policy. Sub-sec- 
tion (5) of Section 96 lays down thet the 
expression ‘material fact’ means a fact of 
such a nature as can influence the judg- 
ment of a prudent insurer in determining 


whether he will take the risk and if 30, . 


at what premium and on what conditons. 
The insurer cannot be said to have been 
influenced in his judgment as to the pre- 
mium and other conditions merely be- 
cause it is not disclosed that the osten- 
sible and registered owners of the vehi- 
cle are not reel owrers of the vehicle. 
AIR 1973 All 357, Rel. on, (Pare 23) 

(1) Motor Vehicles Act (1939), Sec- 
tion 95 (2) — Liability of Insarer — Ex- 
tent of. 

The liability of the insurer cannot 
exceed the one that is provided in the 
statute, unless there is a contract to the 


contrary, (Pare 24) 
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S. K. Jindal, for Appellant in Appeal 
No. 14 of 1970; M. B. L. Bhargava, S. N. 
Bhargava and B. C. Mehta, for Respon- 
dents in Appeal No. 14 of 1970; B. L. 
Panwar, for Appellant in Appeal No. 105 
of 1969; M. B. L. Bhargava, S. N. Bhar- 
gava and S. K. Jindal, for Respondents in 
Appeal No. 105 of 1969. 

JAIN, J.:— This judgment will dis- 
pose of two appeals namely, D. B. Civil 
Misc. Appeal No. 14/1970 and D. B. Civil 
Misc, Appeal No. 105/1969. These appeals 
arise out of an order made by the Motor 
Accidents Claims Tribunal, Ajmer on 
September 12, 1969. 

2. A bus RJZ 202 was travelling 
rom Bandarwara to Ajmer on May 31, 
1966. When it was about six miles and 
two furlongs from Ajmer, it found the 
road blocked near Makhupura by a tree 
fallen on road. While other vehicles 
were passing on the right side of the 
road, the driver of this vehicle instead 
chose. to pass his vehicle by the left side 
of the tree where it is alleged, there was 
not much space for the vehicle to pass 
with the result that the vehicle | first 
dashed against the side wall which gave 
way and the vehicle then over-turned 
and fell down. 

3. One of the conseguences of the 
accident was that one Dharamchand a 
passenger sustained fatal injuries and 
died instantaneously on the spot. His 
widow, .three minor children and his 
parents filed a claim petition in the afore- 
said Tribunal on July 30, 1966, claiming 
Rs. 50,000/- as pecuniary loss and Rupees 
5,000/- on account of mental agony, suf- 
fering and loss of expectation of life, and 
loss caused to the estate of the deceased. 
There were several respondents, namely, 
Motor Owners Insurance Company, Auto- 
mobile Transport (Rajasthan) Private 
Limited, its Chairman Narayandas Lohiya, 
driver Raghunath, National Insurance 
Company and some more, which will 
better be described, as respondents Nos. 2 
(a) to 2 (f). The learned Tribunal held 
that the accident took place on account 
of the rash and negligent act of the dri+ 
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ver Raghunath, respondent No 3. As re- 
gards the quantum of damages, the find- 
ing cf the learned Tribunal was that the 
deceased was at the time of his death 30 
years of age and his expected span of life 
was another 15 years of age at the least. 
It was found that he was a share-holder 
in his parental firm M/s. Dewalal Rang- 
lal. The average income from that firm 
of the deceased was Rs. 180/- per month. 
It was also alleged that the deceased was 
looking after his agricultural farm and in 
his absence, a servant was required to 
be engaged, whose wages were claimed. at 
Rs. 250/~ per month, but the Tribunal al- 
lowed such wages only at the rate of 
Rs. 70/- per month. The result was that 
the pecuniary loss estimated after making 
a reasonable deduction on account of 
lump-sum grant of compensation the 
learned Tribunal awarded a sum of Rupees 
30,000/- as compensation to all claimants 
but only against the Automobile Trans- 
port (Rajasthan) Private Limited Co. res- 
pondent No. 2 (g), Narayandass Lohiya, 
respondent No. 2(h) and their insurers 
respondent No, 1, the Motor Owners In- 
surance Company. It dismissed the peti- 
tion against the remaining respondents. 
The learned Tribunal further decreed that 
Rs. 26,000/- shall be paid by the insurer, 
namely, the Motor Owners Insurance 
Company and the remaining amount of 
Rs. 1€,000/- shall be paid by the respon- 
dents Nos. 2 (g) and (h), It may be men- 
tioned. here that the Automobile Trans- 
port (Rajasthan) Private Limited Com- 
pany is under liquidation. 


` 4. D. B. Civil Misc. Appeal No. 
105/1989 was. filed by the insurer, while 
the other appeal is by the Automobile 
Transports (Rajasthan) Private Ltd. Com- 
pany and Narayandass Lohiya. An ap- 
plication was also made on behalf of the 
appellant Automobile Transport (Rajas- 
than) Private Ltd. Company under O. 41, 
R. 27, Civil P. C. requesting this Court 
to permit them to file some documents 
which they have listed in Annexure ‘A’ 
to the application. This application was 
made on 1-12-1971, 

5. The claimants also filed a cross- 
objection in which they challenged that 
the Tribunal was in error in reducing the 
compensetion from Rs. 50,000/- to Rupees 
30,000/-, They prayed that the remain- 
ing amount to Rs. 20,000/- should also be 
directed to be paid by the appellants —~ 
the Automobile Transport (Rajasthan) 
Private Limited Company and Narayan- 
dass Lohiya. 


re 
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6. Before proceeding to deal with 
the merits of the appeals, it will be pro- 
per to dispose of the application made by 
the appellants under Order 41, Rule 27, 
Civil P. C. In their written statements, 
they had specifically pleaded that they 
had sold the aforesaid Brs to one Chouth- 
mal son’ of Kalyanmal Mahajan for a 
consideration of Rs. 14,000/- by an agree- 
ment dated January 1, 1964, and that on 
the date of the alleged accident, they 
neither owned, ner managed, nor control- 
led the vehicle in question. - But in sup- 
port of this contention, they did not file 
these documents in the learned Tribunal 
which had to close their evidence on- 
12-10-1969. 
ment was not proved before the lower 
Court. Now the appellants want to pro- 
duce certain assessment orders of one 
firm M/s. Mangalchand Gograj of the In- 
come-tax Department and- also of the 
Passenger and Goods Tax Authorities and 
Commercial Taxes Officers. They also 
want to file the balance-sneet of the Auto- 
motile Transport (Rajasthan) Private 
Limited Company and some ledger and 
cash accounts. According to Order 41, 
Rule 27, Civil P. C., the parties to the 
appeal are not entitled to produce any 
additicnal evidence unless the appellate 
Court allows them te do so where the 
lower Court Had refused to admit evi- 
dence which ought to have been admitted, 
or the appellate Court requires any docu- 
ments to be produced, or any witness to 
be examined to enable it to pronounce 
judgment, or for any other substanttial 
cause. We do not think that we require 
these documents at all. fcr enabling us to 
pronounce a judgment in this case, nor 
is it a ease in which the documents were 
produced before the learned lower Court 
and it refused to admit them. No other 
substantial cause for production of this 
additional evidence has been shown ex- 
cept saying that Bhagwansingh, one of 
the. Directors of the Automobile Trans- 
port (Rajasthan) Private Limited Com- 
pany who was incharge of the business 


_ of the Company, has been out of Ajmer 


during' the relevant period. Certainly, 
this can provide no valid ground for ad- 
mission of these documents, nor do they 
appear to be relevant, because the main 
agreement by which the vehicle is said to 
have been transferred was not even put 
into evidence by the appellants. The 
application of the appellants deserves to 
be and is, therefore, rejected. 

7. In respect of the cross-objec« 
tion it was urged that it was not maina 


Besides, even the sale agree- _. 


1977 


tainable as there is no provision for filing 
cross objections in the Motor Vehic=s 
Act, 1939 (hereinafter referred to as ‘ne 
Act’). Section 110-D thereof only gm- 
vides for an appeal by any person =- 
grieved by an award of a Claims Tribunal. 
This provision, it is said, entitled the 
respondents to file an appeal if they felt 
aggrieved by the award of the Tribural 
in question. Some decisions were aso 
cited in support of this contention kut 
they do not appear to us to be good lew. 
We agree respectfully with the opinbn 
expressed in K. Chandra Shekar v. Nasa- 
yana, AIR 1975 Kant 18 (FB) that in an 
appeal under Section 110-D of the Act, 
the respondents can file cross-objecticns 
by invoking the provisions of Order 11, 
Rule 22, Civil P. C, because where a 5 a- 
tute directs that an appeal shall lie tc a 
Court already established, then that =p- 
peal must be regulated by the practce 
and procedure of that Court, vide Coll-c- 
tor Varanasi v. Gaurishankar, AIR 1568 
SC 384. We accordingly overrule “he 
contentions that it is not permissible to 
the claimants to invoke the provisions of 
Order 41, Rule 22, Civil P. C. in order to 
file their cross-objection. But as will p-e- 
sently follow, since the award has been 
reduced by us, we reject this cross-obj2c- 
tion. 

8. We will, now proceed first to 
take up the appeal filed by the Autormo- 
bile Transport (Rajasthan) Private Lixit- 
ed Company. They challenged the avw.rd 
of the Tribunal on the following grourds, 
namely, firstly, that the finding of che 
learned Tribunal that the accident occur- 
red on account of the rash and negligent 
driving of the driver Raghunath was ar- 
roneous. Secondly, in view of the several 
such cases decided in this country, zhe 
quantum of damages fixed at Rs. 30,0C0/- 
was highly excessive. Thirdly, there was 
no vicarious liability of the appellants se- 
cause they were not the owners of the 
vehicle at the time of the accident «nd 
the driver was neither their servant nor 
agent, Fourthly, appellant Narayancass 
was the Chairman of the Automonile 
Transport (Rajasthan) Private Lim-ted 
Company and he could not be sadcled 
with any personal liability of the debs of 
the company. 

9. As regards the first ground, the 
appellants in their written statem :nt, 
simply pleaded that the claimants be out 
to proof of the liability but a sugges“ion 
was thrown to the witnesses of the 
claimants that the deceased) Dharamchand 
apprehending disaster at the time of the 
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collision, jumped out of the bus and it 
was on account of his own miscalculation 
that he met his death. Such suggestion 
was stoutly denied by the witnesses and 
the learned Tribunal rightly rejected the 
suggestion as no evidence was led in sup- 
port of this entirely a reckless conjec- 
ture. The learned Tribunal has observed 
that when all the vehicles were passing 
by the right side of the tree which alone 
provided sufficient space for the vehicles 
to pass, it was certainly not only an act 
of rashness but also of negligenze on the 
part of the driver to have attempted to 
pass the vehicle by the left sid2 in spite 
of the protests of its occupants. There is 
no doubt that want of reasonable care 
and speed in driving has primarily to be 
established by the claimants, but as held 
by the learned Tribunal the ciaimants 
have discharged this burden satiszactorily 
and we are in agreement with the find- 
ings of the Tribunal below in that respect. 
In Gobald Motor Service v. Veluswami, 
AIR 1962 SC 1, the Supreme Court held 
that apart from positive evidence, the 
Circumstances in which the accident took 
place could give rise to a wprasumption 
that the accident was caused by the negli- 
gence of the driver. These are the cases 
in which res ipsa loquitur applied. In 
Sushila Devi v. Ibrahim, 1974 ACJ 150 = 
(AIR 1974 Madh Pra 181), whick was a 
case arising from Madhya Pradesh to 
which my learned brother was a party, a 
motor bus entered a bridge end having 
crossed some twenty one sparis of the 
bridge, suddenly applied brakes, veered 
across the bridge to the off-side, dashed 
against and crashed through the. railings 
and fell down into- the rocky bed of the 
river. It was held that this was a case 
where the doctrine of res ipsa loquitur 
must apply. The same principle can suc- 
cessfully be applied to the instant case. 
There was not only the positive evidence 
led by the claimants that the cause of 
the accident was the negligence of the 
driver, but the circumstances which we 
have stated above clearly tell their own 
tale. The respondents have not only 
failed to rebut the inference raised against 
the driver, but they canvassed a plea 
which was found totally false ty the Tri- 
bunal. It was urged before us zhat it was 
the duty of the driver to drive or the left 
side of the road and that is what he did. 
We are not impressed by this argument, 
because this rule applies only when the 
road is clear. In a case wher2 the road 
is blocked for some reason or the other, 
the vehicle has to pass through the space 
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Wher other vehicles 


side of the road, there was hardly any 
ground for the driver to have left the 
righi side and iried to pass the vehicle by 
the left side of the tree, which even ac- 
cording to the site plan was not so spaci- 
ous as on the right side. It is also not a 
case of a mere error of judgment when 
there is evidence to show that all the oc- 
cupants of the vehicle were urging upon 
the driver not to carry the vehicle by 
the left side of the tree. We, therefore, 
Jnd no substance in any of ‘the arguments 
and affirm the finding of the learned Tri- 
jbunal that the accident occurred on ac- 
count of the negligent act on the part of 
the driver. 

10. As regards the second point, 
several rulings were cited before us 
showing how in case of death of the peo- 
ple in situations in life as the deceased 
Dharamchand was, the Tribunals and the 
High Courts have awarded far less amount 
of compensation. Without doing more, 
we wish to observe that all these cases 
are simply illustrative and there is noth- 
ing like a doctrine of precedent in fixing 
the quantum of damages.. In the: United 
India Fire end General Insurance Co. Lid. 
v. Sayer Kanwar, 1976 WLN 187 = (AIR 
1976 Raj 173) this Court has recently laid 
_ down that this Court should not interfere 
in the calculation of damages awarded by 
the Tribunal, unless it feels that they are 
too high or too low or they are not in 
proportion to the loss or injury caused 
or unless there is some error in principle 
- Or in approach adopted by the Tribunal 
below. -The best way of showing how 
the quantum of just and proper compen- 
sation in cases of motor accidents should 
be determined would be to refer to the 
observations of their Lordships of the 
Supreme Court in Gobald Motor Service 
v. Veluswami and M/s. Sheikhupura 
Transport Co. v. Northern India Trans- 
port, 1971 ACJ 206 = (AIR 1971 SC 1624) 
wherein it was laid down that in calcu- 
lating pecuniary loss to the dependents, 
many imponderables enter into the cal- 
culation. Therefore, the actual extent of 
the pacuniary loss to the dependents may 
depend upon the data which cannot be 
ascertained accurately, but must neces- 
sarily be an estimate, or even partly a 
conjecture, Shortly stated, the general 
principle is that the pecuniary loss can be 
ascertained only by ‘balancing, on the one 
hand the loss to the claimants of the 
future pecuniary benefit, and on the other, 
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whatever source comes to them by reason 
of the death, that is, the balance of loss 
and gain to a dependent by the death 
must be ascertained. In Sushila Devi v. 
Ibrahim, (AIR 1974 Madh Pra 181) some 
important guidelines were briefly stated, 
as follows: 

. (1).When the Court awards damages 
to the dependants for death due to negli- 
gence, it awards one lump sum calcu- ` 
lated by taking the yearly pecuniary loss 
and multiplying it by the number of 
years’ purchase. 

(2) It does not divide it-into two 
parts, such as special damage upto the 
date of trial and future loss after the 
date of trial. . The -Court treats it as 


. damage inflicted once and for all at the 


time of accident. 

- (3) It has to follow the rule of fade 
figure, a certain number of years’ pur- 
chase, and. allowance for lump sum down. 

(4) If the period is a long one, the 
‘multiplier’ will be much smaller than 
the number of vears, even where the 
contingencies which are allowed for are 
of small account. The reason is that 
while in so far as the lump sum of 
damages is still unspent, it will be earn- 
ing interest and the damages and interest 
together will be adequate to last out for 
the period. The reason is that a prudent 
person ‘receiving a lump sum, to make 
good his loss over a period, is expected to 
invest it and to use it up gradually. 

5: -The sum to be awarded as damages 
should be equal to the cost of purchasing 
an annuity of the relevant amount for the 
relevant period. 

6. In a claim for damages for death 
under Section 110-B of the Act, as it now 
stands, sums payable on death under any 
contract of social assurance. or insurance 
are to be disregarded, but the reasonable 
prospect(s) of receiving benefits such as 
compulsory employers’ insurance, whe- 
ther contributory or non-contributory 
gratuity and pension have to be taken 
into account. 

11. The Tribunal has preety ap- 
plied the principle of multiplier. No case 
was put forward in respect of any ` pecu- 
niary advantage that the claimants were 
going to receive. The only point urged 
was- that the deceased was a sharer in a 
family business to which his successors 
have now been admitted and -thus no 
pecuniary loss can be said to have been 
suffered by them. As regards the loss of- 
labour on agriculture, it was urged that 
it is also a mere matter’ of conjecture. 
We have considered the quantum from 
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all aspects. The mere fact that the de- 
pendants have been admitted: to the bene- 
fits of the family business will not gc to 
show that the children and the widow and 
the parents have suffered no loss on ac- 
count of-the death of Dharamchand. We 
are also unable to say how the findings 
of the learned Tribunal can be disturbed 
in respect of the loss of supervising ser- 
vices which the agricultural land was 
going to suffer on account of the death 
of the deceased Dharamchand. No evi- 
dence to the contrary has been led in this 
respect. It appears to us that the quanti- 
fication of the loss of services in this res- 
pect at Rs. 70/- per month is not exces- 
sive but we do however notice that the 
learned Tribunal while fixing the month- 
ly income at Rs. 180/- per month of the 
deceased, failed to estimate and deduct the 
amount which the deceased was most 
likely to spend on himself. While deter- 
mining the present value of the prospec- 
tive loss, contingencies such ag future 
risk of business, illness or death otherwise, 
have also to be borne in mind. The Court 
has also to make a deduction for lump 
sum payment. We are of the view that 
a further reduction of Rs. 100/- a month 
on account of these factors should have 
been made and taking ail the circum- 
stances into consideration, an award of 
Rs. 30,000/- is on the high side and an 
award of Rs. 20,000/- will be a just and 
proper compensation in the case. The 
second contention therefore, succeeds to 
this limited extent. ; 

12. The third contention of Mr. 
Jindal on behalf of the appellants is that 
the appellants M/s. Automobile Transport 
(Rajasthan) Private Limited Company 
were not the owners of the vehicle at the 
time of the accident and, therefore, no 
liability arises against them. On the 
other hand, learned counsel for the res- 
pondents Mr. Bhargava strenuously urged 
that according to the views of this Court 
reported in M/s. United Motors of Rajas- 
than v. Mathuralal, 1970 Raj LW 589; 
Padmadevi v. Gurbaksh Singh, 1973 Raj 
LW 529 = (AIR 1973 Raj 317); Champa- 
lal v. Ramchandra, 1975 Raj LW 366 = 
(AIR 1976 Raj 75) and Maina v. Niranjan 
Singh, AIR 1976 Raj 71 it is the register- 
ed owner who shall be deemed to be the 
owner of the vehicle under the Act. A 
mere transfer of ownership accompanied 
by a delivery of possession of a transport 
vehicle registered under the Act does not 
confer any title on the transferee unless 
the registration is changed in the name 
of the transferee in accordance with Sec- 
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tion 31 of the Act. If the vehicle stands 
in the name of the original owner, he will 
be taken to be the owner in spite of the 
transfer and will be liable for damages 
for the death caused by the accident. 
Mr. Bhargava then pointed out that the 
appellants have not proved by any evi- 
dence documentary or otherwise that the 
vehicle had been transferred by them to 
some Chouthmal who is not even a party 
to these proceedings. 

13. We have bestowed our earnest 
consideration to this question. It appears 
to us that the views of this Court in Maina 
v. Niranjansingh, (AIR 1976 Raj 71) and 
so also in Champalal v. Ramchandra, 
(AIR 1976 Raj 75) were based upon the 
earlier decision of this Court in Padma- 
devi v. Gurbaksh Singh (AIR 1973 Raj 
317) which again heavily relied: upon a 
still earlier decision in M/s United 
Motors of Rajasthan v. Mathuralal, 1970 
Raj LW 589 of this Court and Vimal Roy 
v. Gurucharansingh, 1967 ACJ 115 (Delhi). 
It will be noticed that a learned Single 
Judge of the High Court of Orissa in 
Orissa Co-operative Insurance Society Ltd, 
v. Sahu, 1971 ACJ 49 (Orissa) arrived at a 
Similar conclusion. But the decision in 
Vimal Roy v. Gurucharansingh, 1967 ACJ 
115 (Delhi) was considered by the High 
Court of Madras in Muthuswamy Gounder 
v. Thulasiammal, 1970 ACJ 18 (Mad) and 


it found itself unable to agree with the 


same. Similarly the High Court of Pun- 
jab in Phul Bus Service v. Financial Com- 
missioner, Taxation, Punjab, 1968 ACJ 57 
(Punj) also expressed disagreement with 
that view. In Vishwanath v. Shan- 
mugham, AIR 1969 SC .493 it vas point- 
ed out that the Act does not expressly or 
by implication bar “benami” transactions 
or persons owning buses “benami” and 
applying for permit on that basis. It can- 
not be said to’ be a requirement of the 
Act that in each case the person in whose 
favour a permit has been issued should 
necessarily be the owner of the vehicle 
governed by it. This Supreme Court de- 
cision was brought to the notice of 
Lodha J. in United Motors of Rajasthan 
v. Mathuralal, 1970 Raj LJ 589 kut he held 
however as follows :— 

“For the purposes of this case, it is 
not necessary to decide whether the 
ownership of a motor vehicle can be re- 
cognised only when the fact of transfer 
of ownership is reported to the register- 
ing authority. But there is no doubt, in 
my mind, that by the provisions of Sec- 
tion 31 of the Act, responsibility has been 
placed both on the transferee and the 
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ansferor to report the fact of transfer 
weet -Afe registering authority within a cer- 
“tain time and thus law requires some- 
thing more for the sale of motor vehicles 
than what is necessary for sale of other 
immovable (sic) property”. 
These views were not so categorical and 
yet they were adopted in Padmadevi v. 
Gurbaksh Singh, (AIR 1973 Raj 317). 
Unfortunately, the decision of the Delhi 
High Court in the Oriental Fire and 
General Insurance Co. Lid. v. Vimal Roy, 
1972 ACJ 314 = (AIR 1973 Delhi 115) was 
not brought to the notice of the learned 
Judges who constituted the Division 
Bench of this Court in Padmadevi v. Gur- 
baksh Singh. This later decision of Delhi 
High Court has expressly reversed the 
view adopted in Vimal Roy’s case. We 
need not reproduce the entire discussion 
which wag undertaken by the learned 
Judges and it will be sufficient to state 
that the sale of a motor vehicle is not 
governed by Section 54 of the Transfer 
of Property Act but it being a moveable 
property was to- be governed by the pro- 
visions of the Sale of Goods Act. The 
fallacy that the provisions of the Act re- 
quire that the owner of a vehicle cannot 
use the vehicle unless it is registered 
under the Act or cannot carry passengers 


or goods in the vehicle unless a permit: 


in that respect is obtained by the owner. 
and which Jed to the conclusion that it is 
only the ostensible owner who’ is to be 
considered to be the owner of the motor 
vehicle irrespective of the fact that the 
teal ownership may be with somebody 
else. was pointed: out in the Oriental Fire 
and General Insurance Co.’s case. The 
provisions of the Act regarding registra- 
tion and issue of permit have nothing to 

o with the ownership of the vehicle. 
They only provide for regulation of the 
use of the motor vehicles in public places 
and if the requirements of the Act were 
not fulfilled, penalties were attracted. 
We are in respectful agreement with the 
views of the later decision of the Delhi 
High Court that the endorsement of the 
transfer in the records of the Registering 
Authority is not a condition precedent to 
the transfer nor does it deal with the 
legality or validity of the transfer which 
jmust be determined by other provisions 
of the law. Moreover, even in Padma- 
devi’s case the learned Judges held 
both the transferor: and the trans- 
feree ‘liable for the claim of damages 
caused by the accident. That view is in 
accordance with the Single Bench deci- 
sion in Northern ndia General Insurance 
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Co. Ltd. v. Kanwarjit Singh, 1973 ACJ 119 
= (AIR 1973 <All 357) wherein it was 
observed that tke real owner would be 
liable for the tort committed by his driver 
because the vehicle was used for his pur- 
poses, whereas the registered owner would 
be liable because he geve himself out to 
be the owner of the vehicle by getting it 
registered in his name. Thus, a person 
though registered as ovmer may or may 
no; be a real owner and for the purposes 
of awarcing compensation it is the real 
Owner who should be found out by the 
Court on the facts of each case. 

14, In the instant case. the contro- 
versy whether the registered owner is 
the owner liable for demages arising out 
of the accident is not of much conse- 
quence because the appsllants have fail- 
ed to prove by evidence of any kind that 
they had transferred the vehicle before 
the accident. However, it appears from 
the evidence of the claimants, namely, 
from that of Chhotu P. W. 2 who was the 
conductor on the ill-fated Bus that he was 
an empleyee of one Prakashji. Perhaps 
this Prakashji is respondent No. 2 (a). He 
has further deposed that at the time of 
the accident. the driver was Raghunath. 
That shows that the driver Raghunath 


‘was certainly not an employee of the ap- 


pellants. Whether in -hat situation the 
driver can be considered to be an agent 
of the owners of the vehicle, which for 
our purposes, is g pertinent question to 
be consicered. In Ormrod v. Crossville 
Motor Service Ltd., (1953) 2 All ER 753. 
Denning L. J. observed: < 
“The law puts an e:pecia] responsibi- 
lity on the owner of a vehicle who allows 
it to go on the road in charge of someone 
else, no matter whether it is servant, his 
friend, or anyone else. If it is being used 
wholly or partly on the owner’s business 
or for the owner’s purposes the owner is 
liable for any negligence on the part of 
the driver. The owner only escapes 
liability when he lends it or hires it to a 
third person to be used’ for purposes in 
which the owner has no interest or con- 
cern.” l 
This dicta was not accepted in Sitaram 
Motilal Kalal v. Santanuprasad Jaishan- 
ker Bhatt, AIR 1966 SC 1697. The majo- 
rity judgment delivered by Hidaya- 
tullah J. stated that an agent will make 
the principal responsible so long as the 
agent does the act within the scope of 
his authority or Joes so under the actual 
control of the principal. There is how- 
ever; a presumption that a vehicle is 
driven on the master’s business and by his 
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authorised agent or servant but the pre- 
sumption can be met. It will be inte- 
resting to note that a similar view was 
later on expressed by the House of Lords 
in Morgans v. Launchbury, 1973 AC 127 
which reversed the decision in Ormrod’s 
case and expressed disagreement with the 
attempt of Denning L. J. to extend the 
principle of vicarious liability. With un- 
animity the House of Lords held thet to 
fix vicarious liability on the owner of a 
motor car in a case such as the present, 
it must be shown that the driver was us- 
ing it for the owner’s, purposes under 
the delegation of a task ‘or duty; that the 
owner's interest in or concern for the 
safety of the car or its occupants was not 
sufficient. To extend the doctrine of 
vicarious liability, if that is a desirable 
course, is a matter for the legislature to 
consider as a matter of policy and no: for 
the Courts. Lord. Wilberforce catezori- 
cally stated that it has never been held 
that mere permission is enough to estab- 
lish vicarious liability. He observed: 

“I accept entirely that “agency” in 
contexts such as these is merely a con- 
cept, the meaning and purpose of which 
is to say “is vicariously liable” and that 
either expression reflects a judgmert of 
value— respondeat superior is the law 
saying that the owner ought to pay. It is 
this imperative which the common law 
has endeavoured to work out through 
the cases. The owner ought to pay, it 
says, because he has authorised the act, 
or requested it, or because the actcr is 
. carrying out a task or duty delegated, or 
because he is in control of the actor’s 
conduct. He ought not to pay (on ac- 
cepted rules) if he has no control over 
the actor, has not authorised or requested 
the act, or if the actor is acting wholly 
for his own purposes. These rules have 
Stood the test of time remarkably well.” 


15. Viscount Dilhorne referred to 
Hewitt v. Bonvin, (1940) 1 KB 188 wh2rein 
Du Pareq L.J. put the case on the basis 
of agency as follows: 

“The driver of a car may not be the 
owner’s servant, and the owner wil be 
nevertheless liable for his negl gent 
driving if it be proved that at the mate- 
. rial time he had authority, expres3 or 
implied, to drive on the owner’s behalf. 
Such liability depends not on ownership, 
but on the delegation of a task or duty.” 
i 16. Viscount Dilhorne further zom- 

mented that whether it be alleged that 
the driver was the servant or the agent, 
to establish liability on the part of the 
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employer or the principal, it must be 
shown that the driver was acting for the 
owner’s purposes and that if does not 
suffice to say that the driver was permitt- 
ed. Just as the inference may be drawn, 
from proof, that the vehicle wes owned by 
another, that the driver was driving as 
servant or agent of the owner, so may a 
presumption arise, where it is proved that 
the driver at the time of the negligence 
was doing something which was in the 
interest of the owner or for his benefit, 
that the driver was then actirg as a ser- 
vant or agent of the owner. But when 
the full facts are known, such an infer- 
ence and presumption may be unwarrant- 
ed. A person permitted to drive another’s 
car does not become the latter’s agent if, 
on his own volition, he uses it for the 
owner’s benefit. 


17. Keeping in view the legal pre- 
sumption that a vehicle is driven on the 
master’s business or by his authorisedi- 
agent or servant, can it then be said that 
the driver Raghunath was driving the 
vehicle for the purposes of the appellants 
under delegation of a task or duty? 
Mere permission or consent will of course 
not be sufficient. 


18. In the instant case, such pre- 
sumption has to be raised: against the ap- 
pellants because they have not led any 
evidence to show that the vehicle at the 
time of the accident was not driven for 
their purpose and under their delegated 
task or. duty. Until that presumption is 
negatived, the appellants cannot escape 
the liability, We, therefore, reject the 
third contention advanced by Mr, Jindal. 


19. The last objection of Mr. 
Jindal. should however fully prevail. 
Narayandass is the Chairman of the 
owner company and, therefore, he cannot 
be held personally liable because the 
vehicle does not belong to him, nor can 
it be said that it was being operated under 
his control. There is no provision in they 
Act that the Director incharge of the con- 
duct of the business of the company shall 
be responsible as if he were the owner of 
the vehicle. The claimants had stated 
that the respondents Nos. 2 fa) to 2 (b) 
were the owners of the vehicle, vide 
para. 9 of the claims. petition. Narayan- 
dass Lohiya submitted a written state- 
ment both on behalf of himself as well 
as on behalf of the company. In reply to 
para. 9 of the claims petition, it was ex- 
pressly stated that the oppcsite parties 
Nos. (g) and (h) were no ‘onger the 
owners of the vehicle. The vehicle for- 
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merly belonged to M/s. Automobile Trans- 
port (Rajasthan) Private Limited Com- 
pany. It has been sold to Shri Chouth- 
mal vide sale-deed dated 1-6-1964 and 
the possession of the vehicle was also 
handed cover to him and the answering 
-opposite parties were no longer the 
owners thereof and were not liable for 
the claim. They had also given an ap- 
plication in writing to Shri Chouthmal 
addressed to the Registering Authority to 
record the transfer. In face of this denial, 
burden was cast upon the claimants to 
show how the Chairman of the Company 
could personally be held liable for the 
compensation. 


20. The result of D. B. Civil Misc. 
Appeal No. 14 of 1970 of the Automobile 
Transport (Rajasthan) Private Limited 
Co. and its Chairman Narayandass Lohiya 
is that while it has been proved that 
Narayandass is not at all responsible for 

‘ payment of compensation, the liability of 
the “Automobile Transport (Rajasthan) 
Private Limited Company extends only to 
Rs, 20,000/-. 

21. In the other appeal filed on be- 
half of the Motor Owners Insurance Com- 
pany Limited, it was urged that the 
insurance company was not liable because 
insurance was obtained by non-disclosure 
by the insured of a material fact that the 
vehicle had been transferred. As:soon as 
a vehicle is transferred, the liability of an 
insurer comes to an end. There was yet 
another insurer who should be held liable 
for the accident and the Tribunal should 
have apportioned the liability, if any, be- 
tween the two companies, It was finally 
urged that at any rate the statutory liabi- 
lity of the company cannot exceed Rupees 
2,000/- under Section 95 (2) of the Act. 


22. As regards the objection that 
the vehicle was insured with M/s. National 
Insurance Co. Ltd., there is no evidence 
‘to show that such an insurance exists 
and. therefore, that objection cannot be 
valid. 

23. The insurer has drawn our 
attention to clause (c) of sub-section (2) 
of Section 96 of the Act under which the 
validity of the insurance policy can be 
questioned on the ground that it was ob- 
tained by non-disclosure of a material 
fact or by a representation of fact which 
was false. It was urged that the policy 
was void because the policy was issued 
on 18-6-1965, while according to the in- 
sured. the vehicle had been transferred 
on 1-6-1964. On the date of the insurance, 
therefore, the insured had no insurable 
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interest in the vehicle and the policy was 
obtained by non-disclosure of this mate- 
rial fact. Here again, the contention has to 
be rejected, because neither the insurer 
nor the insured has proved that the vehi- 
cle had been transferred, Under Sec- 
tion 94 of the Act, it is not only the real 
owner of the vehicle who can effect in- 
surance in compliance with the provisions 
of Chapter VIII of the Act; any other per- 
son using a motor vehicle or allowing it 
to be used at a public place can also effect 
insurance. The disclosure, therefore, of 
the real owner of the vehicle to the in- 
surer would not be a material fact for 
effecting the policy. Sub-section (5) of 
Section 96 lays down thai the expression 
‘material fact? means a fact of such a 
nature as can influence the judgment of 
a prudent insurer in determining whe- 
ther he will take the risk and if so, at 
what premium and on what conditions. 
We are not satisfied as to how the insurer 
would have been influenced in his judg- 
ment as to the premium end other condi- 
tions whether or not it was disclosed that 
the ostensible and registered owners of 
the vehicle were not the real owners of 
the vehicle. If any authcrity requires to 
be cited for this proposition, then we may 
refer to Northern India Insurance Co. v, 
Kanwarjit Singh, (AIR 1973 All 357). 


24. Several authorities were then 
cited before us in this resvect and a con- 
sensus appears to be that upon the trans- 
fer of a vehicle, the policy comes to an 
end. It has been teld that in the absence 
of stipulation to the contrary, an in- 
surance policy, which is a personal .con- 
tract of indemnity lapses upon the trans- 
fer of the motor vehicle and the benefit 
of the policy is not available to the 
transferee without any express agreement 
with the insurance company. In view of 
the facts and circumstanc2s of this case, 
the insurance company cannot escape its 
liability. Since transfer has not been 
proved, it will not be necessary for us to 
enter into a discussion whether. upon the 
transfer of vehicle, the policy of insurance 
had come to an end. But the last conten- 
tion of the appellant insurer must pre- 
vail that the liability of-the ‘ncurance 
company is limited only to Rs. 2000/-. 
The liability of the insurer cannot exceed 
the one that is provided in the statute, 
unless there is a ccntract <o the contrary. 
No such cortract has been brought to our 
notice. The insurer had specifically taken 
this plea and the Tribunal. therefore, 


appears to have fallen into error by fix- 
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ing the Hability of the insurer to an 
amount of Rs. 20,000/-. 


25. The result of the aforesaid dis- 
cussion, therefore, is (1) the D, B. Civil 
Misc. Appeal No. 14/1970 succeeds in full 
as far as Narayandass Lohiya is concern- 
ed, but it succeeds partly in respect of 
the Automobile Transport (Rajasthan) 
Private Limited Company inasmuch as 
the compensation is reduced from Rupees 
80,000/- to Rs. 20,000/-. (2) the appeal 
No. 105/1969 of the Motor Owners In- 
surance Company also succeeds partly 
that their liability shall be reduced from 
Rs. 20,000/- to Rs. 2,000/- only; (3) the 
cross-objection of the claimants is dismis- 
sed; and (4) in the circumstances of this 
case, there shall be no order as to costs. 

Orders accordingly. 
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Radha Krishna and another, Appel- 
lants v. The State of Rajasthan and 
others, Respondents. 
Civil Special Appeal No. 135 of 1973, 
D/- 16-9-1976,* : 


(A) Constitution of India, Arts, 226 and 
225 —- Writ proceedings — Procedure — 
Civil P. C. in terms has no application — 
Rules framed by High Court under Art. 
225 govern the procedure. 


The Code of Civil Procedure does not 
in terms apply to the proceedings under 
Art, 226 of the Constitution. The practice 
and procedure under Art. 226 of the Con- 
stitution is ordinarily governed by the 
rules framed by the Court under Art, 225. 
The principles embodied by the Code of 
Civil Procedure can be made applicable 
only in so far as they are in consonance 
.with the rules or where the rules are 
silent, (Para 10) 


Petitioners withdrew the earlier writ 
petition at their own risk, by making “a 
false representation seeking leave to 
withdraw the petition on the pretext 
that some new facts had come to their 


notice and a subsequent petition was fil-- 


ed, based on identically the same facts. 
It was stated that it was based on a new 
ground, namely. the decision of the Sup- 
reme Court, but the decision was 


*(From judgment of J. P. Jain J. in C. W. 
P. No. 1374 of 1973, D/- 28-9-1973.) 
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than the date of withdrawal, The subse- 
quent petition having been dismissed. 
Held that the decision of the Supreme 
Court came much later, and that could 
not constitute new facts which had come 
to the knowledge of the appellants on 
the date of withdrawal of their earlier 
petition. The subsequent petition was 
barred in view of R. 382 of the Rajasthan 
High Court Rules, AIR 1969 Raj 41 and 
Special Appeal No. 1 of 1971, D/- 9-3- 
1971 (Raj), Rel. on, (Paras 11, 12) 
(B) Civil P. C. (1908), O. 23, R. 1—Per- 
mission need not be given in express 
terms — It is sufficient if it can be. impli- 
ed from the order read with the applica- 
tion on which order is made. (Para 6) 
(C) Civil P, C. (1908), O. 23, R. 1 (2) — 
“Other sufficient grounds” — Words must 
be read ejusdem generis with the words 
“formal defect”. AIR 1944 Nag 183, Rel. 
on. (Para 6) 
(D) Civil P. C. (1908), O. 23, R. 1—Per- ` 
mission to withdraw suit with liberty te 
file fresh Order — Principles. 


The Court has no power, apart from 
O. 23, R. 1, Civil P, C., to allow a suit to 
be withdrawn with liberty to file a fresh 
one, and the power has to be exercised 
subject to the conditions prescribed 
therein. When leave is granted to the 
plaintiff to withdraw from the suit with 
liberty to bring a fresh suit, the ' order 
must not be one dismissing the suit with 
liberty to bring a fresh suit, but one 
granting permission to the plaintiff to 
withdraw from the suit with liberty to 
bring a fresh suit. Where leave is refus- 
ed, the Court should simply dismiss the 
application, It should not make an order 
disposing of the suit on the assumption 
that the plaintiff would withdraw the 
suit under sub-r, (1) if the application 
was refused. The Court cannot split up 
application under sub-r, (2) of O. 23, R. 1 
C.P.C. into two parts, one for withdrawal 
of the suit, and the other for permission 
to file a fresh suit and allow the former, 
and refuse the latter. (1908) ILR 32 Bom 
345; AIR 1926 Cal 233; ATR 1928 Cal 273 
(1); ATR 1959 Raj 53 and AIR 1971 Mad 
477, Rel. on. (Para 8) 

(EŒ) Civil P. C. (1908), S. 11— Construc- 
tive res judicata —.Writ petition with- 
drawn without any decision on merits — 
Subsequent writ petition on same ` facts, 
for same challenge and on precisely same 
grounds — Subsequent writ petition can- 
not be said to be barred by constructive 
res judicata. AIR 1974 SC 532, Foll. 

i ; . (Para 5) 
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Cases Referred: Chronologica] Paras 
AIR 1974 SC 532 = 1974 Lab IC 393 5 
AIR 1974 SC 2085 = (1975) 2 SCR 68 13 
AIR 1973 SC 1150 = (1973) 1-SCR 973 
4, 11, 18 
AIR 1971 Mad 477 = (1971) 2 Mad ‘Ly 126 
(1971) Spl. Appeal No, 1 of 1971, D/- o-s 
1971 (Raj) 
AIR 1969 Raj 41 
AIR 1968 SC 111 
AIR 1959 Raj 53 = 
AIR 1944 Nag 183 = 


: 1969 Raj LW 130 a 
- (1967) 3 SCR 886 9 
1959 Raj LW 294 ` 8 
' ILR (1944) Nag 458 
6 


AIR 1932 Mad 155 (1) = 
1148 
AIR 1928 Cal 273 (1) 


1931 Mad WN 
8 
= 107 Ind Cas 469 


8 
AIR 1926 Cal 233 = 42 Cal LJ 219 8 
(1908) ILR 32 Bom 345 = 10 Bom LR 293 
a 


P. N. Datt, for Appellants; S, K. Tiwari. 
Addl. Advocate General, for the State. 

SEN, J.:— The short question which 
arises for determination in this special 
appeal against the order of J. P. Jain, J., 
dated 28-9-1973 is, whether the learned 
single Judge was right. in holding that 
(1) the writ petition filed by the appel- 
lants barred by the rule of constructive 
res judicata and (2) it could not be enter- 


tained due to inordinate delay and laches- 


on their part. 

2. It is common ground that the ap- 
pellants had previously filed writ peti- 
tion No, 1384 of 1971 on identically the 
same facts, claiming the same reliefs viz. 
for quasking the. notifications issued by 
the State Government of Rajasthan un- 
der Ss. 4 and 6 of the Rajasthan Land 
Acquisition Act, 1953 dated 17-10-1963 
and 7-1-1971 for the acquisition of vil- 
lage Rampura Roopa for the Jainpir Im- 
provement Trust for public purpose i.e. 
for the planned development of Jaipur 

City under the Lal Kotni Scheme. 

8. That petition of theirs was heard 
on merits along with Writ Petitions Nos. 
538 and 546 of 1971 by Tyagi, J. on 23-2- 


1972. Tyagi, J. had, in the meanwhile, re- 


jected 28 Writ Petitions challenging the 
aforesaid notifications on precisely simi- 
lar grounds by the judgment in Writ Pe- 
tition No. 112 of 1970 dated 31-3-1971. 
The order-sheet of 23-2-1972 reads:— 
“23-2-1972 Hon'ble Tyagi J. 
Mr, P. N. Dutt for the petitioners. 
Mr. S. K. Tiwari, Dy. Govt. Advocate. 
Heard learned counsel for the parties. 


Learned counsel for the petitioners 
wants to obtain further instructions from 
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his clients to withdraw this petition in 
view of various judgments given by this 
Court. Let this case be listed for dicta- 
tion of judgment on 14-3-72, 

Sd/- V. P. Tyagi.” 
On 14-3-1972, the prayer for further time 
was renewed. Tyagi, J. accordingly fixed 
the case for 16-3-1972 “for dictation of 
judgment”. On that day, learned counsel 
for the petitioners, however, prayed for 
withdrawal of the writ petition with lib- 
erty to‘file a fresh one on the ground 
that certain facts had come to his notice. 
That prayer of his was opposed by the 
learned Deputy Government Advocate. 
Tyagi J. accordingly passed the following 
order:— i 

“This question whether the petitioner 
has a right to file a fresh petition shall 
be examined when the fresh petition is 
filed in this Court. Subject to the. objec- 
tion raised by the learned Deputy Gov- 
ernment Advocate, the writ petition is 
allowed to be withdrawn, The writ peti- 
tion is therefore dismissed as withdrawn.” 
It would thus appear that the appellants 
prevented the Court from dismissing the 
earlier writ petition by withdrawing the 
same on the date of judgment. 

4. On 13-9-1973, ie. after a lapse of 
nearly 14 years, the appellants filed the 
present writ petition on identically the 
same facts, challenging the said notifica~ 
tions on precisely the same grounds ex~ 
cept for the ground based on the decision 
of their Lordships of the Supreme Court 
in Munshi Singh v. Union of India, AIR 
1973 SC 1150, The learned single Judge 


has dismissed the writ petition.as not 
maintainable for : the groen stated 
above. 


5. The earlier writ petition ‘having 
been withdrawn, there was no decision 
on merits and, therefore, the learned 
single Judge was not right in holding 
that the writ petition was barred by thej- 
rule of constructive res judicata: Arati 
Ray Choudhury v. Union of India (AIR 
1974 SC 532). The question still is whe~ 
ther the second writ petition lies. 

6. It is urged that the order of Tyagi 
J. should be construed as one granting 
leave to withdraw the earlier writ peti« 
tion with liberty to bring a fresh . peti- 
tion, It is true that the permission men- 
tioned in ©. 23, R. 1, C.P.C. need not be 
given in express terms. It is sufficient if 
it can be implied from the order read] 
with the applicaticn on which, the order 
was made. It is ccnceded that there was 
no ‘formal defect? within the meaning of 
el. (a) of sub-r. (2), but it is said that there 
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were ‘other sufficient grounds’ within 
cl. (b). There is no merit in the conten- 
tion. The words ‘other sufficient grounds’ 
in cl, (b) of sub-r, (2) must be read ejus- 
dem generis with the words ‘formal de- 
ifects’; Sukhain v. Liquidator, Co-opera- 
itive Society, Pondisimaria, ILR (1944) 
(Nag 458 = (ATR 1944 Nag 183) i.e. on 
grounds analogous to a ‘formal defect’. 
The writ petition before Tyagi J. did not 
jsuffer from any such defects and, there- 
fore, he rightly did not grant leave - to 
ithe appellants to withdraw the petition: 
with liberty to bring a fresh petition. 


7. Learned counsel for the appellants 
urges that the proceedings under Art. 226 
of the Constitution are ‘civil proceedings’ 
under S, 141, and are, therefore, gov- 
erned by the Code of Civil Procedure. 
The Court has no power, it is said, apart 
from O, 23, R. 1, C.P.C. to allow a suit 
to be withdrawn with liberty to file a 
fresh one, and the power should be exer- 
cised subject to the conditions prescribed 
therein, There can be no dispute with 
this proposition’ but the difficulty is as 
regards ‘its application. 


8. There can be no doubt as to the 
principles applicable to a suit, The court 
has undoubtedly no power apart from 
JO. 23, R. 1, C.P.C. to allow a suit to be 
withdrawn with liberty to file a fresh 
one, and the power has to be exercised 
subject to the conditions prescribed 
therein. When leave is granted to the 
plaintiff to withdraw from the suit with 
liberty to bring a fresh suit, the order 
must not be one dismissing the suit with 
liberty to bring a fresh suit, but one 
|granting permission to the plaintiff to 
withdraw from the suit with liberty to 
bring a fresh suit. Where leave is refused, 
the Court should simply dismiss the ap- 
plication. It should not make, an order 
\disposing of the suit on the assumption 
that the plaintiff would withdraw the 
suit under sub-r, (1) if the application 
was refused. The Court cannot split up 
application under sub-r. (2) of O. 23, 
R. 1, C.P.C. into two parts, one for with- 
drawal of the suit, and the other for per- 
mission to file a fresh suit and allow the 
former, and refuse the latter (see Mulla’s 
Code of Civil Procedure 13th Edn. Vol. 2 


p. 1285; Mahant Biharidasji v, Parshotam- ` 


das Ramdas (ILR (1908) 32 Bom 345); 
Kamini Kumar Roy v. Rajendra Nath 
Roy (AIR 1926 Cal 283); Jotirmoy Go- 
swamy v, Guru Gobinda Goswami (AIR 
1928 Cal 273 (1); Marudachala v. Chinna 
Muthu, AIR 1932 Mad 155 (1); Naru v. 
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Mst. Noji (AIR 1959 Raj 53), and T, W. 
Ranganathan v. T, K. Subramanian (AIR 
1971 Mad. 477)). 

9. Where the plaintiff withdraws from 
a suit without the permission’ of the 
Court hé is precluded from instituting a 
fresh suit in respect of the same subject- 
matter under sub-r, (3) and against the 
same defendant: Hulas Rai v. K. B, Bass 
& Co., AIR 1968 SC 111. 


10. The Code of Civil Procedure does 
not in terms apply to the proceedings 
under Article 226 of the Constitution. 
The practice and procedure under Art. 
226 of the Constitution is ordinarily gov- 
erned by the rules framed by the Court 
‘under Art. 225. The principles embodied 
by the Code of Civil Procedure can be 
made applicable only in so far as they 
are in consonance with the rules or 
where the rules are silent. 


11. It is amply clear that the ap-| 
pellants withdraw the earlier writ peti- 
tion at their own risk. They made a false 
representation seeking leave to withdraw 
the petition on the pretext that some 
new facts had come to their notice, The 
present petition is, as it is now accepted. 
based on identically the same facts. But 
it is said that it is based on a new 
ground, namely, on the decision of their 
Lordships of the Supreme Court in 
Munshi Singh v. Union of India (AIR 
1973 SC 1150) which. according to the 
learned counsel, constitutes new facts, 
and therefore, a second petition was 
maintainable, The submission is wholly 
unwarranted, There were a series of pe- 
titions based on more or less similar 
grounds. They were also dismissed by 
Tyagi J. by his order in Writ Petition No. 
112 of 1970 dated 31-3-1971. The deci- 
sion of the Supreme Court in Munshi 
Singh v. Union of India came much later, 
and that could not constitute new facts 
which had come to the knowledge of the 
appellants on the date of withdrawal of 
their earlier petition. 

12. In our judgment, the present writ! 
petition was clearly barred by R. 382 of 
the Rajasthan High Court Rules, 1952, 
which runs as follows:— 

"382, Where an application has been 
rejected. it shall not be competent for 
the applicant to make a second applica- 
tion on the same facts.” 

In Ram Singh v. State of Rajasthan, 1969 
Raj LW 130 = (AIR 1969 Raj 41), the 
earlier writ petition had been dismissed 
in default, The question before the Divi- 
sion Bench of Dave and Lodha, JJ. was 
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whether a second petition on the same 
facts lies. The Division Bench held that 
the second petition was barred, Lodha, 
J. in delivering the judgment, observed: 

s If the contention raised on be- 
half of the petitioner to the effect that 
the petitioner has a right to invoke extra- 
ordinary jurisdiction of this court under 
Art. 226 of the Constitution successively, 
unless the matter has been dispósed of 
on merits, is driven to its logical conelu- 
sion, it would result in reducio ad absur- 
dum. The result of acceptance of such a 
proposition would mean that even though 
a writ application may have remained 
pending for a few years and then it has 
been dismissed in default or may have 
been disposed of for any other reason 
except on merits, the petitioner would 
have a right to move such an application 
on the same facts again and again till it 
is disposed of on merits, 


Looked at from another point of view, 
such a procedure would result in dis- 
regarding and’ circumventing the earlier 
orders of this Court. In these circum- 
stances, we are of the opinion that the 
principle contained in O. 9, R, 9, C.P.C. 
can be suitably applied to writ proceed- 
ings. As has already been stated above, 
the earlier writ application in this case 
based on the same facts was dismissed in 
default in the presence of the opposite 
party and the application for the restora- 
tion was dismissed: on merits. Thus, ap- 
plying the principle contained in O. 9, 
R. 9, C.P.C. the present writ application 
is not maintainable.” 


In Special Appeal No. 1 of 1971 D.N. 
Bandopadhyay v. Union of India dated 
9-3-1971 (Raj) Beri, C. J. and Joshi, J. 
observed that successive petitions do not 
lie on the principle that a party cannot 
be vexed twice. This is a salutary princi- 
ple and there is no reason for us to de- 
part from that principle in the present 
case. We must, accordingly, hold that the 
petition was barred under R. 382 of the 
Rajasthan High Court Rules. 


13. Even otherwise, the learned single 
Judge was, in our view, right in the 
circumstances of the present case in re- 
jecting the writ petition. It has ‘been 
made clear more than once that -the 
power to give relief under Art. 226 is a 
discretionary power. He was right in not 
exercising the inherent and extraordi- 
nary jurisdiction in favour of the appel- 
lants, They must fail en account of in- 
ordinate delay and laches on their part. 
Their earlier petition was dismissed as 


seeeee 
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withdrawn on 16-3-1972. They sat quiet 
for a period of nearly 1 years. There 
was unreasonable delay on their part in 


moving the Court, The delay remains 
unexplained, Merely because the Sup- 
reme Court held in Munshi Singh v. 


Union of India (AIR 1873 SC 1150) that 
the public purpose stat2d in notifications, 
viz, for planned development of Jaipur 
City was vague, that would not furnish 
a ground to them to file a fresh petition. 
The petition must, therefore, fail on the 
ground of laches: I. C, N. Sahakari Sa- 
miti v. State of Rajasthan, AIR 1974 SC 
2085, 
14. The result, therefore, is-that the 
appeal fails and dismissed with costs. 
_Appeal dismissed. 


x 
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Smt. Veena Lodha, Petitioner v. Na- 
rendra Mal Lodha, Non-Petitioner. 

Civil Revn, No. 300 af 1976, D/- 26-8- 
1976.* 

Rajasthan Civil Courts Ordinance (VH 
of 1950), S. 10 (3) — Fowers of District 
Judge to transfer a case to Additional 
District Judge—Competency of Addition- 
al District Judge regarding exercise of 
powers of District Judge in such trans- 
ferred case — Petition rightly institut- 
ed in the Court of District Judge under. 
S. 19 of Hindu Marriage Act — Petition 
transferred to Additional District Judge 
by District Judge — Additional District 
Judge can exercise all the powers of Dis- 
trict Judge in such petition under Hindu 
Marriage Act, (Hindu Marriage Act (1955), 
S. 19). AIR 1972 Raj 26), Foll; AIR 1956. 
SC 391, Dist. AIR 1959 Punj 50, Dis- ` 
sented from. (Para 9) 
Cases Referred: Chronological Paras ` 
AIR 1972 Raj 260 = 1672 Raj LW 561 

,5 
AIR 1960 Cal 565 = 64 Cal WN 246 4 
AIR 1959 Punj 50 = 60 Pun LR 42 3,9 
AIR 1956 SC 391 = 1955 Cri LJ 781 3,7 

N. M. Singhvi, for Petitioner; S, K. 

Mai Lodha, for .Non-Peitioner. 
ORDER:— This application wherein 

a show cause notice was given to the 

non-petitioner comes up for admission. 


*(Against order of Jas Karan Dasani, 
Addl. Dist. J. No. 1 Jodhpur in C, M, 
C. No. 11-A of 1976, D/. 14-5-1976.} 


TT/JT/D248/76/GGM 
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2. Heard learned counsel for the pe- 
titioner. 


3. It is contended that the Additional 
District Judge No. 1, Jodhpur, has no ju- 
risdiction to try the petition under S. 13 
(1A) (ii) of the Hindu Marriage Act as 
such petition could only be tried by the 
principal court of original jurisdiction, 
namely, the District Court, Jodhpur. The 
argument of the learned counsel for the 
petitioner is that unless there is a notifi- 
cation of the State Government publish- 
ed in the official gazette authorising any 
other Civil Court to try the matters un- 
der the Hindu Marriage Act, the Dis- 
trict Court is the only competent Court 
to try such matters. In support of his 
contention, the learned counsel for the 
petitioner has relied upon Kuldipsingh 
v. State of Punjab, AIR 1956 SC 391 and 
Janak Dulari v. Narain Das, AIR 1959 
Punj 50. 

4. On the other hand, it is contended 
by the learned counsel for the non-peti~- 
tioner that the Additional District Judge 
has jurisdiction in the instant case as the 
petition in this case, in the first instance, 
was presented to the District Judge, who 
transferred the same to the Additional 
District Judge, It is submitted that the 
District Judge has power under S. 10 (3) 
of the Rajasthan Civil Courts Ordinance 
(VII) of 1950 to transfer a petition under 
the Hindu Marriage Act to the Addition- 
al District Judge. Once the petition is 
transferred by the District Judge to the 
Additional District Judge, the latter ex- 
ercises the powers of the District Judge. 
According to the learned counsel for the 
non-petitioner the Additional District 
Judge is competent to exercise all the 
powers which are conferred upon a Dis- 
trict Judge and try the petition, In sup- 
port of this contention, reliance has been 
placed on Pushpa Devi v. Radhey Shyam, 
AIR 1972 Raj 260 and Ajit Kumar v. 
Kanan Bala, AIR 1960 Cal 565. 


5. I have given my careful conside- 
ration to the rival contentions put forth 
by the learned counsel for the either 
side. I may make mention of the deci- 
sion of this court in Pushpa Devi v, Ra- 
dhey Shyam (AIR 1972 Raj 260). In this 
ease exactly a similar point was raised 
before Ken Singh J., who has after tak- 
ing note of S. 1C (3) of the Rajasthan 
Civil Courts Ordinance (VII) of 1959. 
held that once the petition under the 
Hindu Marriage Act is presented to the 
District Judge who transfers the same 
to the Additional District Judge, the lat- 
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ter is competent to exercise all the func- 
tions which are exercisable by the Dis- 
trict Judge and competent to try the 
petition under the Hindu Marriage Act. 


6. I am entirely in agreement with 
the view taken by Kan Singh J. Under 
S. 19 of the Hindu Marriage Act all that 
is required is that the proceedings under 
the Act is to be started in the court of 
the District Judge and that the District 
Judge alone would have the power to 
entertain it. To put it differently, the 
proceedings under the Hindu Marriage 
Act are to be initiated before the District 
Judge, but once it is entertained by him 
it is certainly open to the District Judge 
to assign or transfer the proceedings un- 
der S. 10 (3) of the Rajasthan Civil 
Courts Ordinance (VII) of 1950. The 
powers to assign or transfer the proceed- 
ings are in no way curtailed by the 


. Hindu Marriage Act. As a necessary co- 


rollary the proceedings under the Hindu 
Marriage Act can be tried by the Addi- 
tional District Judge on proper assign- 
ment of the same under S. 10 (3) of the 
artn Civil Courts Ordinance (VII) 
of 1950. 


7. It has, however, been contended 
that the view taken by Kan Singh J. is 
no longer good in view of the decision 
rendered by the Supreme Court in Kul- 
dipsingh v. State of Punjab (AIR 1956 
SC 391). I have carefully perused the 
Supreme Court case and having perused 
it I am of the opinion that the case is 
distinguishable, In the Supreme Court 
case the appeal was directly filéd before 
the Additional District Judge and it was 
not a case of the nature which was 
transferred by the District Judge to the 
Additional District Judge. In fact it was 
a case of direct presentation of the ap- 
peal to the Additional District Judge 
which cculd not have been justified un- 
less the Additional Distric; Judge had a 
co-ordinate authority with the District 
Judge. 


8. It is true that the Supreme Court 
while dealing with the provisions of the 
Punjab Civil Courts Act has held that 
under the Act the court of Additional 
Judge and so also the court of Additional 
District Judge would be a separate and 
distinct class of court from the court of 
District Judge, But these observations 
should be taken to be limited to the facts 
before the Hon'ble Supreme Court. As 
stated earlier the case bezcre the Sup- 
reme Court was not one of transfer by the 
District Judge but was a case of direct 
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‘presentation. But that is not the case 
here. In the present case the proceedings 
were initiated before the District Judge, 


Jodhpur as required by S. 19 of the Hindu. 


Marriage Act, Once that requirement is 
complied with, then it is open to the Dis- 
trict Judge to assign the same under 
S. 10 {8) of the Rajasthan Civil Courts 
Ordinance (VII) of 1950. The Supreme 
Court authority, therefore, does not 
overrule the view taken by Kan Singh J. 


9. The learned counsel for the peti- 
tioner then cited Janak Dulari v, Narain 
Das (AIR 1959 Punj 50). I am unable to 
agree with the view taken by the Judges 
of the Punjab High Court as in my view 
the construction put by them on Sup- 
reme Court authority is open to question. 

. It may be stated that the Supreme Court 
itself has expressly adverted to the 
power of transfer of the proceedings by 
the District Judge when he is validly 
seized with it to the Additional District 
Judge and the Additional District Judge 
will be competent to deal with such pro- 
ceedings when there was a valid assign- 
ment of the proceedings to him, In this 
view of the matter, I respectfully dis- 
sent from the view taken by the Punjab 
High Court. The Calcutta High Court in 
Ajit Kumar v. Kannan Bala (supra) ex- 
plained the ratio decidendi laid down 
by zhe Supreme Court. I am in agreement 
with the view taken. by the Calcutta 
High Court. Once the proceedings under 
the Hindu Marriage Act are initiated be- 
fore the District Judge, he (District 
Judge! has power to assign or transfer 
the same to the Additional District Judge 
as there is nothing in the Hindu Marri- 
age Act or under any other law to cur- 
tail the power of the District Judge to 
ltransfer the proceedings. Indéed S. 10 (3) 
lof the Rajasthan Civil Courts Ordinance 
specifically authorises the District Judge 
‘to assign or transfer ‘any proceedings 
pending before him to the Additional 
Judge who is in fact Additional District 
‘Judge in the instant case, Consequently 
iI hold thet the learned Additional Dis- 
‘trict Judge has jurisdiction to try. the 
‘petition under the Hindu Marriage Act 
transferred to him by the learned Dis- 
trict, Judge. 


10. In the result, the revision has no 
force and is dismissed summarily, There 
‘Shall, however, be no order as to costs. 

Revision dismissed. 
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RAJINDER SACHAR, J. 
© Rajasthan State Rcad Transport Cor- 
poration, Jaipur, Petitioner v. The Re- 
gional Transport Authority, Jaipur and 
others, Respondents, 


Civil’ Writ Petn. No. 848 of 1976, D/- 
3-8- 1976. 
(A) Motor Vehicles Act (1939), Ss. 63 


(3), 63 (3A) and 63-A (2) (c) — Valida- 
tion: of permits for use outside permit- 
ted region — Pre-conditions to be satis- 
fied. 

The authorities concerned may vali- 
dete the permits for use outside the re- 
gion in which it is granted under S, 63 
(3) only on the conditions stated in the 
provisions being satisfied. The provisions’ 
under. S. 63 (3A) require that the agree- 
ment enabling such permission by coun- 


_ ter-signature should have been publish- 


ed by each of the State Governments 
concerned in the Official Gazette and 
after receipt and consideration of repre- 
sentations, Further, S. 63 (3) postulates 
the counter-signatures validating use of 
the permits outside the region in pursu- 
ance of directions issued by the Commis- 


sion urider S. 63-A (2) (c), An order with- 


out satisfaction of such requirements 
held not valid. (Para 11) 

(B) Motor Vehicles Act (1939), Ss. 68-D 
and 63 — Inter-State agreement cannot 
override nationalisation scheme. 

After approval of the scheme of nation- 
Vehicles 
Act one cannot take refuge under Inter- 
State agreements to claim continued ope~ 
ration on the route since the latter not 
being law cannot override Chap, IV-A. 
AIR 1973 SC 534, Relied on. (Para 11) 

(C) Constitution of India, Art. 226 — 
Lack of alternative remedy — Effect. 
(Motor Vehicles Act (1939), Ss. 64-A and 
§8-F (2) (as amended by Motor Vehicles 
(Rajasthan) Amendment Act 10 of 1974).) 

Since after the amendment of S, 64-A 
Motor Vehicles Act by Rajasthan Am- 
endment Act 10 of 1974 an order of 
R.T.A. under S. 68-F (2) Motor Vehicles 
Act is neither appealable or revisable, a 

writ petition challenging it is maintain- 
able, ; l (Para 13) 

(D) Constitution of India. Art. 226 — 
Natural justice—Order under S. 68-F (2) 
of Motor Vehicles Aci— Non-observance 


` of principles of natural justice—Effect of 


— (Motor Vehicles Act (1939), S. 68-F 
@)). 


Tr/st/c986/76/TVN 
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Non-observance of principles of natu- 


ral justice affect not only quasi-judicial _ 


but also administrative orders. The cnly 
question that has to be examined is whe- 
ther the authority taking a decision af- 
fects a party by it or not. If the decision 
is one that affects, the authority is bound 
to hear the party before taking the ceci- 
sion. Therefore, an order of R.T.A, under 
S. 68-F (2) of Motor Vehicles Act, re- 
viewing its earlier decision disallowing 
permission to ply buses on a portion of 
the route, gave such permission, but 
without hearing the S.T.A, at whose in- 
stance it was earlier refused, held, that 
even if the order be an administrative 
one, it was invalid for non-observance of 
rules of natural justice. AIR 1973 SC 389, 
Foll. (Paras 16 & 18) 

(E) Constitution of India, Art. 226 — 
Relief — Principles of natural justice — 
Gross non-observance of — Permit tc ply 


buses on route quashed — Matter re- 
manded for fresh hearing after notice to 
party affected — Interim permissior to 
ply buses refused. 1976 Raj LW 201, Dist. 
(Para 20) 

Cases Referred: Chronological Paras 
1976 Raj LW 201 = 1976 WLN 174 ae 
2 


{1976) Civil Writs Nos. 1135 and 1136 of 
= 1974, D/- 27-2-1976 (Raj) 14 
AIR 1975 Madh Pra 212 = 1976. MPLJ 

412 15 
AIR 1975 Raj 229 = 1975 WLN 259 1l 
AIR 1974 SC 669 = (1974) 2 SCR 562 11 
AIR 1973 SC 389 = (1973) 3 SCR 22 16 
AIR 1973 SC 534 = (1973) 2 SCR 925 11 
1973 WLN 917 = ILR (1974) 24 Ra: 


AIR 1970 SC 1542 = (1971) 1 SCR 474 16 
AIR 1965 SC 1848 = (1966) 1 SCR 8” 11 
AIR 1961 SC 1556 = (1962) 1 SCR £09 
15, 16 
AIR 1961 All 214 15 
R. N. Munshi, for Petitioner; 
Vyas, for Respondent No. 2. 


ORDER:— This is a petition under 
Art. 226 of the Constitution challerging 
the impugned order dated 27th of £pril, 
1976, by the respondent, Regional Trans- 
port Authority which has permitted res- 
pondent No. 2 to ply its buses on Deeg- 
Kama portion of the Mathura-Kosi route 
along with the buses of the petition=r. 

2. There is an inter-State route -call- 
ed the Mathura-Deeg-Kama-Kosi (kere- 
inafter referred to as ‘the Mathura 
route’) under a permit issued by R.T.A., 
Agra (U. P.) respondent No. 2, was ply- 
ing its buses on this route, 


R. R. 
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3. A scheme to nationalise Mathura 
route was approved and notified by State 
of U. P. on 23-3-6863, and it became a 
notified route under S. 68-D (3) of Motor 
Vehicles Act (to be called ‘the Act’). 

4. Some of the operators who were 
plying on this route challenged the same 
before the U. P. High Court and the ob- 
jection was allowed by the learned sin- 
gle Judge. His judgment was however 
reversed by the Division Bench and ulti- 
mately the Supreme Court upheld the 
Division Bench judgment. 

5. The case, however, wes remanded 
back to the High Court of Allahabad and 
the matter is still pending. It may be 
mentioned that during the pendency of 
the writ petition a stay order was passed 
by the Allahabad High Court which 
though not directing a stay of the noti- 
fied scheme permitted the respondent No. 
2 to ply their buses on the Mathura route 
along with the U. P. Roadways. A por- 
tion of this route between Deeg and 
Kama falls within the State of Rajas- 
than. 


6. On ist of August, 1972 the peti- 
tioner published a scheme under S. 68-C 
of the Act to nationalise Bharatpur- 
Deeg-Kama-Pahari route (hereinafter re- 
ferred to as ‘the Bharatpur route’), It 
may be noticed that the portion Deeg- 
Kama is common both to the Mathura as 
well as Bharatpur routes, 


7. Respondent No. 2 apparently feel- 
ing that because of the proposed nation- 
alisation of Bharatpur route it may not 
be able to ply on portion Deeg-Kama ap- 
plied to the Allahabad High Court for 
impleading the State of Rajasthan and 
the petitioner and others, The High Court 
allowed this application, On 21st of March 
1974 High Court (Allahabad) passed an 
ex parte order directing that till further 
orders the Rajasthan State Transport 
Authority will not interfere with the 
respondent No. 2’s right to ply on this 
route as per terms and conditions con- 
tained in the stay order already granted 
by that court. 


8 Bharatpur scheme wes approved 
and notified in the Gazette of Ist of Nov- 
ember, 1974. 

9. After the Bharatpur’s approved 
scheme had been notified the matter was 
taken up by the respondent No. 1 on 28th 
of March, 1975. By its resolution-it noted 
that the Corporation-petitioner wants to 
start operation on the said route with 
effect from 2nd of April, 1975. The reso- 
lution shows that according to the ap~ 
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proved scheme no person will ply his 
passenger vehicle on the whole of the 
Bharatpur route or on portion of the 
routes or overlapping whole or any ‘por- 
tion of the routes. The Bharatpur route 
was exclusively to be run by the peti- 
tioner, ad it is a scheme of total exclu- 
sion. It therefore, resolved that the ex- 
isting bus operators which included the 
respondent No. 2, be given notice that 
their permits have been cancelled with 
effect from 2nd of April, 1975, and that 
their area of operation has been curtail- 
ed as shown against them each. The cur- 
tailed route indicated against the 
Mathura permit of respondent No. 2 
shows that Deeg-Kama portion has been 
curtailed and after curtailment it is 
shown for Kama-Kosi, The application of 
the petitioner was, therefore, accepted 
and the permits were granted to the pe- 
titioner for a period of five years with 
effect fram 2nd April, 1975 for the Bha- 
ratpur route. The result of this action 
by the R.T.A. was that the respondent 
No . 2, which was operating on Mathura 
route, had his permit curtailed between 
Deeg-Kama and he could, therefore, 
operate from Mathura to Deeg and then 
from Kama to Kosi. 


10. Apparently the respondent No. 2 
_ felt that this curtailment was a disobedi~ 
ence of the order of the High Court of 
Allahabad and moved the said court for 
contempt against the R.T.A. for having 
disobeyed its order. This matter was dis- 
posed of by the High Court by its order 
dated 14th April, 1976. It took the view 
-that the action of the R.T.A, could only 
amount to an. act of impropriety but as 
the same is not a contempt even though 
it may not be wholly approved and 
therefore the rule was discharged. There- 
after on April 21, 1976 respondent No. 2 
moved the R.T.A., Jaipur referring to 
the order in contempt application in the 
High Court of Allahabad and also point- 
ing out that the stay order given earlier 
by the Allahabad High Court has not 
been vacated yet though the petitioners 
have epplied for vacating the stay order 
and praying that the R.T.A. may counter- 
sign for the entire route subject to the 
orders of the High Court at Allahabad 
On this the matter was considered by 
R.T.A. and by its impugned order dated 
27-4-76 . (Annexure 5) it granted the ne- 
cessary endorsement on the permit of 
respondent No. 2 so long as stay order by 
Allahabad High Court “subsists to pro- 


vide itə transport service on the whole 
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of Mathura route including the „Deeg- 
Kama, which is a portion of notified 
Bharatpur route. The result was that the 
earlier resolution of the R.T.A. dated 
28th March, 1975 which had curtailed 


the respondent No, 2’s permit for the 
portion Deeg-Kama was varied to this 
extent, Feeling aggrieved against the 
said order the petitioner has come up 


before this court, by way of writ petition. 


11. Tne first concention of the 
learned counsel for the petitioner Mr. 
Munshi is that as portion Deeg-Kama is 
a part of Bharatpur route which is a 
notified route, no one can be allowed to 
ply on it even if Deeg-—Kama forms part 
of inter-State Mathura route. He also 
maintained that the mere fact that Bha- 
ratpur notified route happens to overlap 
Deeg-Kama a portion of Mathura inter- 
State route does not mean that the Bha- 
ratpur route would cease to be intra- 
State route, An inter-State route, ac- 
cording to him, means a route in which 


“one of the termini is in one State and 


the other in another State. When both 
the termini are in one State as in the 
case of Bharatpur route it is on intra- 
State route and refers me to Aswatha- 
narayana v. State of Mysore (AIR 1965 
SC 1848). In an effort to anticipate the 
possible argument of Mr, Vyas that pro~ 
viso to suk-s, (3) of S. 63-D of the Act 
which says that no scheme which relates 
to any inter-State route shall be deemed 
to be an approved scheme unless it has 
been published in the Official Gazette 
with the previous approval of the Cen- 
tral Government, is applicable, Mr. 
Munshi counters it by contending that 
as both the termini of the Bharatpur 
route are within the State of Rajesthan 
it is not an inter-State route and there- 
fore does not require the approval of the 
Central Government, nd relies on 
Khazan Singh v. State of U, P. (AIR 
1974 SC 669), Reference is also made to 
Melik Ram v. State (AIR 1975 Raj 229), 
where a Division Bench of this Court 
held that where both the termini of a 
route area are in one Stete, it cannot be 
said to be inter-State route at all so as 
to require the approval of Central Gov- 
ernment, It also rejected the argument 
that.S. 68-J of the Act requires the 
approval of the Central Government 
merely because notified route overlaps a 
portion of inter-State route, 


Mr. Vyas learned counsel for the res- 


pondent No. 2, however, does not . 
wish to join. issue on this point 
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with Mr Munshi, because accoord- 
ing to him he. has not challenged 
the notified scheme and therefore it is 
not necessary for him to urge a griev- 
ance against the notified scheme in the 
present proceeding. He seeks to mrain- 
tain that the impugned order is only a 
consequential order to action under pro- 
viso to sub-s, (3) of S. 43. But that sub- 
section provides that it shall not be ne- 
cessary to follow the procedure laid 
down in S. 57 where the permits are re- 
quired to be counter-signed by another 
State or by the Regional Transport Au- 
thority as a result of agreement arrived 
at between the States, after complying 
with the requirements of sub-s. (3A) for 
the grant of counter-signatures of per- 
mits in pursuance of any direction ssu- 
ed by the commission under cl, (c) of 
sub-s, (2) of S. 63-A. But sub-s. (3A), re- 
quires the said agreement to be publish- 
ed by each of the State Government 
concerned in the Official Gazette and -also 
requires the representations to be re- 
ceived and a consideration thereof. There 
is nothing on the record to show that 
any such requirement of sub-s. (3-A) has 
been followed in this case. More sver 
S. 63 (3) of the Act postulates taose 
counter-signatures in pursuance of any 
directions issued by Commission under 
S. 63-A. There is nothing on record to 
show’ that any such directions have been 
issued by the Commission. Mr. Vvas’s 
reliance on S. 63 (3) of the Act is of no 
avail to him, `Apparently it appears that 
Mr. Vyas is relying on the inter-ftate 
agreement under which presumably the 
Mathura route has been operating oth 
in.Rajasthan and U. P, prior to the na- 
tionalisation of the route in 1963. Now if 
that be the only bulwark in favour of 
-{the respondent No. 2 the same will not 
be of any assistance because as held in 
S, A. Khader v. Mysore Revenue Appel- 
late Tribunal (AIR 1973 SC 534) a szhe- 
me of nationalisation approved under 
S. 68-D would prevail over aen irter- 
State agreement in respect of an irter- 
State route as the inter-State agreement 
is not law and cannot override Chapter 
IV-A. 

12. Mr. Vyas then sought to draw as- 
sistance from the letter dated 9th Feb- 
ruary, 1976 of Regional Transport Au- 
thority, Agra to the Regional Transport 
Authority, Jaipur, requesting that as 
the permit in favour of the respondent 
on Mathura-Kama-Kosi route has been 
renewed, the ‘said permit may be ceun- 
ter-signed upto the validity of the >er- 
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mit for the portion of the route lying in 
the Jaipur jurisdiction as per terms of 
reciprocity and to avoid any legal com- 
plications. Mr, Vyas scught to urge that 
this shows that there was a reciprocal 
agreement under S. 63 (3) of the Act and 
in pursuance of which the counter-signa- 
ture was sought from the R.T.A., Jaipur, 
I am afraid, this letter has no reference 
to any agreement under S, 53 (3) (3-A) 
and is apparently referring to the terms 
of reciprocity way back much earlier to 
the coming into existence of notified 
routes of Mathura and Bharatpur, and 
such agreement cannot prevail over the 
notified route. It is relevant to note that 
even after receiving this letter the 
counter-signature which the R.T.A. Jai- 
pur made on 2nd of March, 1976 was 
only for Mathura to Deeg and Kama to 
Kosi route, thus excluding Deeg-Kama 
portion. I take it that it was so done be- 
cause the R.T.A., Jaipur did not accept 
that it was under an obligation by any 
inter-State agreement to countersign on 
the Deeg-Kama portion of the permit of 
respondent No, 2, 


13. Mr. Vyas has raised one of the 
objections against the maintainability of 
the writ petition by urging that as alter- 
native remedy by way of revision under 
S. 64-A was available to the petitioner, 
and this petition should not be entertain- 
ed by this Court, Now S. 68-F (3) as am- 
ended by the Motor Vehicles Amend- 
ment Act (Act No. 10 of 1974) in Rajas- 
than no appeal or revision lies against 
an order passed under sub-s. (1) or sub- 
s. (2) of S. 68-F of the Act. It is apparent 
that earlier order of 28th March, 1975 
and the counter-signature on 2-3-76 by 
which Deeg-Kama portion had been cur- 
tailed was undoubtedly passed under 
S. 68-F (2), subsequently, therefore when 
by the impugned order of 27th April, 
1976 the R.T.A. has permitted Deeg- 
Kama portion also to be operated upon 
by respondent No. 2, the same would in 
fact be purported to be an corder under 
S. 68-F (2) of the Act, Mr, Vyas says 
that if this order on the contention of 
Mr. Munshi is illegal, should be held to 
be revisable under S, 64-A on the ground 
that it is an illegal order. But the diffi- 
culty in the way of accepting this argu- 
ment is that as this order purports to be 
issued under S. 68-F (2), the ‘bar of ap- 
peal or. revision will apply, I am, there- 
fore, not satisfied that the petitioner 
would have a alternative remedy in re- 
vision and, therefore, cannot refuse to 
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entertain this writ petition on this 
ground, < 
14. Thə next contention of Mr. 


Munshi is that the impugned order. suf- 
fers from an infirmity inasmuch as it is 
assumed that the stay order of the Alla- 
- habad High Court requires the R.T.A. to 
permit the respondent No, 2 to ply on 
Deeg-Kama route so long as the stay 
order would operate: Mr. Munshi con- 
tends that the stay order can only be 
relatable to the stay with-regard to the 
scheme which is the subject-matter in 
the proceedings in the High Court of 
Allahabad. According to him, the coming 
into farce of the notified route has 
changed the situation -with the result 
that Deeg-Kama portion cannot be ope- 
rated by respondent: No. 2, because the 
notified scheme is of total exclusion, and 


the stay order cannot operate to override - 


the notified scheme. Mr. Vyas, however, 
urges that’so long the stay order ope- 
rates it must be held to have the result 
of keeping in suspense the notified route 
in so far as it excludes the respondent 
No’ 2 from operating on Deeg-Kama por- 
‘tion even though it may prohibit other 
operators who have not the benefit of 
the stay order of the Allahabad High 
Court. According to Mr. Vyas the only 
way in which the respcndent.No. 2 could 


be prohibited from Deeg-Kama route is, 


by getting the stay order vacated and as 
according to him the same has not been 
done the R.T.A. had only complied with 
and carried out the order of the Allaha- 
bad High Court, Mr. Munshi however 
refers me to the judgment of Gupta, J- 
in Civil Writs Nos. 1135 and 1136 of 1974 
decided cn 27th February, 1976 (Raj) in 
which the learned Judge has taken the 
view that the non-renewal of a permit 
to operate on Deeg-Kama route, even 
during the pendency of stay order by 
Allahabad High Court, did not mean that 
the authorities, even when a route of 
total exclusion had been notified were 
prohibited from stopping the operation 
on that route, According to the learned 
Judge the stay order only means that if 
the permit-holder has subsisting right 
and is not prohibited by any other law, 
he may operate and not that he will be 


allowed io operate notwithstanding the : 


bar of the notified route, In view of the 
course that I am going to adopt I -do 
not think it necessary to express any 
opinien on these respective contentions 
as to whether the stay order will operate 
even though there is a notified route of 
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total exclusion or that tke stay order 
will override the bar of a notified route 
so long as it has rot been vacated. That 
‘matter will be lett open to be decided 
by the R.T.A. to which I intend remitting 
the matter, eas 


15. That brings me to the final and 
more formidable argument of Mr. Mun- 
shi that the R.T.A, when it varied its. 
earlier order of 23th March, 1975 and 


the order of counter-signature dated 2-3- 


1976 (which had curtailed the permit of 
respondent No. 2 on portion Deeg-Kama 
route) by the impugned order of 27th 
April, 1976, which now permits the res- 
pondent No. 2 to ply on the Deeg-Kama 
route so long as the stay order of the 
Allahabad High Court remains in opera~ 
tion, was bound on the principles of na- 
tural justice to give a hearing to the 
petitioner before passing the said order 
when its interest was vitelly affected. He 
refers me to AIR 1957 Pat 917; AIR 1961 
All 214; 1973 WLN 917; AIR 1975 Madh 
Pra 212 to urge that the sroceedings un- 
der S. 68-F (2) are quasi-judicial and 
therefore the respondent No, 1 was. 
bound ‘to give a hearing to the petitioner 
before passing the impugned order of 
27th April, 1976. Mr. Vyas, however, 
urges that. the duty under S. 68-F (2) of 
the Act is merely mechanical and it: 
will be incorrect to say that in these 
matters there is any lis between the 
State Transport Undertakings, and the 
operator which is to be decided by the 
R.T.A. and that there is no justification 
for sayirig- that when taking action under 
S, 68-F (2) the R.T.A. is exercising quasi- 
judicial function, He relies on Abdul 
Gafoor v. State of Mysora (AIR 1961 SC 
1556) for this proposition. 


16. It does appear that the observa- 
tions in Abdul Gafoor’s case (AIR 1961 
SC 1556) do not support the observations 
made in the cases cited by Mr. Munshi 
that the proceedings under S. 68-F (2), 
are quasi-judicial, But in my view that! 
is of no consequence because the distinc- 
tion between the. administrative and the 
quasi-judicial orders in the matter of ob- 
servance of the principles of natural jus- 
tice has now more or less vanished, and 
it is a settled law that the principles ofi 
natural justice do apply to administra~ 
tive orders of proceedings and that the 
concept of natural justice cannot be put 
into a strait-jacket, vide Kesava Mills 
Co, v. Union of India (AIR 1973 SC 389). 
The question that has to be seen in each 
case is whether any autaority, even an 
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administrative one, is going to take a de- 
cision which is going to affect a particu- 
lar party, and if does so, a duty is cast 
on the administrative authority to give 
a hearing to the party concerned. In the 
present case it will be seen that on 28th 
of March, 1975 when the R.T.A, consider- 
ed the matter, it had taken the view that 
as the Bharatpur route had been na- 
tionalised, the respondent No. 2 could 
not be allowed to operate cn Deeg-Kama 
portion. Not only that even on receipt of 
the letter dated 9th February, 1976 from 
the R.T.A., Agra requesting the R.T.A., 
Jaipur to countersign the permit of res- 
pondent No. 2 for the full Mathura route, 
it had refused to do so and it had only 
counter-signed from Mathura to Deeg 
and Kama to Kosi portions (thus omit- 
ting Deeg to Kama portion). The 
tioner was plying on the Bharatpur 
route including the Deeg-Kama portion 
since April 1975. It is not in dispute that 
the respondent No. 2 never operated on 
Deeg-Kama portion since April 1975 
when his permit was curtailed for that 
area, Therefore when the R.T.A. was 
going to review its earlier orders of 28th 
March, 1975 and 2nd of March, 1976 by 
permitting respondent No. 2 to ply also 
on Deeg-Kama portion, even if, it was 


an administrative act, it was incumbent’ 


on it to first hear the petitioner because 
such an action by respondent No. 1 would 
vitally affect the petitioners interest 
which: was plying on this portion of the 
route for over a year. The principles of 
natural justice and a fair hearing de- 
manded it, This was sfill more necessary 
because the only apparent justification 
‘by respondent No. 2 for asking to be 
allowed to ply on the entire route was 


said to be the continued existence of the- 


stay order of the Allahabad High Court 
and a reference was also made to thé 
contempt matter disposed of by the 
Allahabad High Court to which the 
R.T.A. and the petitioner was a party. 
Evidently as the R.T.A. was going to 
consider the effect of the stay order and 
also the observations of the learned 
Judge while disposing of the contempt 
application, with regard to the contention 
of respondent No. 2 that it had a right 
to operate on the Deeg-Kama_ portion 
fairness and justice demanded that it 
should also hear the view point of the 
petitioner which was a party to the pro- 
ceedings before the High Court (Allahe- 
bad), as to the effect of the stay order. 
So irrespective of the fact whether the 
respondent No, 2 was discharging the 


- before passing the impugned order 


peti- 


quasi-judicial or administrative func- 
tion, it was incumbent upon him to give 
opportunity to the -petitioner before 
passing the impugned order because the 
petitioner was not only vitally affected 
but would be prejudiced by the passing 
of that order. Mr. Vyas has referred me 
to Mohammed Ibrahim v. S.T.A. Tribu- 
nal, Madras (AIR 1970 SC 1542) where 
it was held that no hearing was neces- 
sary while passing an order under S, 47 
(3) of the Act. I do not see how that is 
relevant to the present case. Admittedly 
no 
opportunity of hearing was given to the 
petitioner by the respondent No, 1, and 
as that has not been done, the impugned 
order suffers from a grave infirmity and 
cannot be allowed to_stand and must b 
quashed and I do so. i 


17. Mr. Vyas has also referred me to 
Gani Mohammed v. State Transport 
Appellate Tribunal (1976 Raj LW 201). 
In that case one Gani Mohammed had 
been given a nen-temporary permit by 
R.T.A. without first fixing the limit of 
number of permits under S. 47 (3) of the. 
Act, Some parties, who were aggrieved, 
filed an appeal and the same was allow- 
ed by the State Transport Appellate 
Tribunal, The said Gani Mohammed came 
up to this Court in the writ petition with 
the allegations that the appeal filed by 
the objectors was barred by time and 
should not have been entertained, ‘his 
plea found favour with Gupta, J. and 
the question arose whether after allowing 
the writ petition, the order of R.T.A. 
granting permit in favour of the petition- 
er Gani Mohammed should be allowed 
to stand. even though it was clear that 
the grant of non-temporary permit to 
Gani Mohammed without first deciding 
the limit of number of permits under 
S. 47 (3) was without jurisdiction, The 
learned Judge thought and with respect, 
in my opinion rightly, that after having 
quashed the order of the appellate äu- 
thority, he should not allow the order 
of the R.T.A. to stand as such, and there- 
fore remitted: the case back to ‘the R.T.A. 
for deciding the matter afresh according 
to law. I do not see how this case helps 
Mr. Vyas. As a matter of fact because I ` 
feel that R.T.A. has acted against natu= 
ral justice, it would be perpetuating in~ 
justice to let the impugned order stand 
and that is why I am remitting the case 
back to R.T.A. to decide afresh. 


18. As a-result of my above finding 
that no hearing was given to the peti- 
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tioner, before respomdent. No, 2 passed 
the impugned order dated 27th April, 
1976 I would quash the same and direct 
the respondent to No. 1 to consider the 
‘application of the respondent No. 2 dated 
21st of April, 1976: afresh, and in accord- 
lance with law and in the light of the ob- 
servations made in this judgment and 
after giving an opportunity of hearing to 
the petitioner.. 

19. Both Mr. Vyas and Mr. Munshi 
say that some proceedings are still pend- 
ing in the High Court of Allahabad, It 
will be open to both of them to bring to 
` the notice of the R.T.A. if they have any 
relevancy in the matter. 


20. At this stage Mr. Vyas says that 
as the matter is going to be reconsidered 
by -the R.T.A. I should permit the res- 
pondent No. 2 to ply its buses on Deeg- 
Kama portion as was dane in the im- 
pugned order. He refers to certain 
cases in which even though the grant of 
permit was cancelled and the matter was 
remanded but the plying of buses was 
not stopped. There can be no universal 
rule applicable to every case. The cir- 
cumstances of each case alone will deter- 
mine what interim order to pass, keeping 
in view various factors. In the case of 
Gani Mcharmmed (1976 Raj LW 201), he 
had been plying his vehicles in 1969 and 
that is why Gupta, J. considered that 
pending the decision by R.T.A., he should 
be allowed to continue plying his vehi- 
cles so as not to inconvenience the pub- 
lic. But facts are different in the pre- 
sent case. The reason is that from April 
1975 to April 1976 admittedly the respon- 
dent No. 2 did not ply on Deeg-Kama 
portion, It was only when the order of 
27th April, 1976 was passed that he was 
permitted to ply on this’ portion but the 
same was immediately challenged there- 


after by the petitioner. This Court. by its . 


interim order of 20-5-76 stayed the ope- 
ration of the impugned order dated 27-4- 
1976, and that order is continuing, so 
that the respondent No, 2 is not at pre- 
sent plying on the portion Deeg-Kama. 
As I have held that the impugned order 
was passed in flagrant violation of the 
principles of natural justice and the mat- 
ter is to be reheard and re-decided, I 
feel there is no justification for now per- 
mitting the respondent No..2 to start 
operating on this curtailed portion as it 
would be a nullification of my order 
quashing the impugned order dated 27th 
April, 1276, The R.T.A. is directed to de- 
cide the case within 2 months, 


Imnmamudin v. Khatoon 


- reign authority as to attract the 
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: 21. The result is that the writ peti~ 
tion is allowed as stated above. There 
will be no order as to costs. 


Petition allowed. 
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‘Immamudin and others, Petitioners ve 
Mst. Khatoon and others, Respondents. 
Civil First Appeals Nos, 180 and 197 
of 1974, D/- 23-7-1976.* 


Fatal Accidents Act (1855), Ss, 1-A, 2 
— Liability of employer for acts of com- - 
tractor — Measure of damages, 


An employer wha employs an indepen- 


‘dent contractor is not ordinarily vicari- 


ously liable for the negligence of that | 
contractor, There are however certain 
well determined classes of “cases ‘in 
which there is a direct end primary duty 
upon the employer to see that care is 
taken which rests upon the employer 
throughout the operations. The first class 
concerns where the employer exercises a 
right of ‘supervision or control’ over the 
operations. The second class concerns 
what have sometimes been described ag 
‘extra-hazardous acts’, Where the activity 
carried on by the independent contractor 
is extra-hazardous, the employer of the 
independent contractor is liable for the 
negligence of that contractor, 


The Staté Government of Rajasthan, 
defendant No. 1, had by a contract given 
the contract for construction of the 
Higher Secondary School, Jalore to the 
defendant No. 2, One of the: girders slip- 
ped from its encasement and after da- 
maging the wall fell down. Thereafter 
the whole of the hall and its walls col- 
lapsed. The girder unfortunately fell on 
the plaintiff's husband who was working 
as unskilled labourer under. defendant 2 
and he died almost instantaneously due 
to the injuries sustained by him, The ‘de- 
ceased at the time of his death was 21 
years of age: f 


Held that the tortuous act complained 
of was not an act done in exercise of 
governmental functions: which could not 
be lawfully exercised save by the sove~ 
State ` 


*(Against judgment and decree of Addl 
Dist. J.. Jalore, D/- 17-9-1974.) 


LU/LT/E399/76/DEZ 





1977 


immunity from liability. Here, the act 
was non-governmental or non-sovere.gn, 
and was one such as could be committed 
by a private individual, The collapse of 
the wall was not due to any particular 
factor but was the cumulative effect of 
many factors. The substitution ef the 
roof of iron girders and stone slabs in a 
hall of such dimensions, without taking 
the usual precautions, was an ‘extra- 
hazardeus act” and the defendants mast, 
therefore, bear the consequences of their 
act. The damages were to be based on 
the reasonable, expectation of pecuniary 
benefit or benefits reducible to momey 
value, In assessing the damages to all 
circumstances which may be legitimete- 
ly pleaded in diminution of the damages 
must be considered, The actual pecuniary 
loss of each individual entitled to sue 
can only be ascertained by balancing on 
the one hand, the loss to him of the 
future pecuniary benefit, and, on zhe 
other, any pecuniary advantage whch 
from whatever source comes to him, by 
reason of the death, The deceased was 
about 21 years of age at the time of nis 
death and was said to be in good health. 
It could, therefore, be reasonably assum- 
ed that but for the accident, he would 
have lived for another 39 years upto fhe 
age of 60 years, He was an unskilled 
labourer. He was not the bread-winrer 
of the family and had no settled emplcy- 
ment, While the deceased might have, in 
course of time, become a skilled artisan 


with all his experience, the Court could - 


not award the damages on a mere spe- 
culated possibility of pecuniary advan- 
tage, It was reasonable to estimate that 
in all reasonable probability, the decees- 
ed could have given at least Rs. 3/- per 
day for 20 days in a month to his wife. 
Taking the basic figure as Rs. 60/- per 
menth which the deceased might have 
given to his family for their maintea- 
ance, the extent of loss to the plaintiff 
had to be ascertained by multiplying tae 
basic figure by a number of years. Tue 
‘multiplier’ of ‘18’ could be wholly justi- 
fied on the settled principles. The claim- 
ant gets a lump sum and because of the 
uncertainties of life, such as the deceas- 
ed or claimant might die before the ez- 
piry of their normal span of life, a de- 
duction of 10 to 20% from pecuniary be- 
nefit is usually made, The plaintiff, ro 
doubt, was entitled to damages for loss 
of consortium but this had to be set off 
against the prospect of her re-marriag=>. 
Case law rel. on, (Paras 16, 17, 23, 25, 

28, 29, 31, 32) 
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SEN, J.:— These two appeals by the 
defendants are directed against the 
judgment and decree of the Additional 
District Judge, Jalore dated 17th Septem- 
ber, 1974 holding them jointly and’ seve- 
rally liable to pay Rs. 70,200/- as com- 
pensation to the plaintiff for the death 
of her husband under the Fatal Acci- 
dents Act, 1855. 


2. The claim for compensation arises 
in this way: The State Government of 
Rajasthan, defendant No.1, had by a 
contract dated 1-8-1966 (Exhibit A/I), 
given the contract for eonstruction of 
the Higher Secondary School, Jalore to 
the defendant No. 2 M/s. Dalley Khan & 
Sons, Jodhpur at 144% above the sche- 
dule of rates i.e. at an estimated cost of 
Rs. 1,05,788/-, The defendant No. 2 had 
undertaken to construct the building in 
accordance with the specifications, de- 
signs, drawings and instructions in writ- 
ing etc. The building was originally esti- 
mated to cost Rs. 2,31,000/-, but the plans 
were mcdified to reduce the cost to 
Rs. 2,03,500/- by replacing _ stone-slab 
roofing by Asbestos Sheets. The. Chief 
Engineer, P.W.D. (B & R), however, ac- 
corded administrative sanction for the 
expenditure of Rs, 1,60,000/-. The Tech- 
reads as 
under:— 

“The stone slab roofing supported over 
the heavy R. S. Joints over the assembly 
hall is found un-economical and the 
same has been replaced by A. C, Sheet 
roofing. Necessary provision for the steel 
trusses, covering sheets and also for the 
false ceiling has been made, The design 
of the steel trusses should be worked out 
properly, well before the execution of 
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the item and get approved by the Exe- 
cutive Engineer, 


i Owing to the subsequent change in 
-the item of roofing of the assembly hall 
the thickness of the wall had also been 
reduced frem 2’ to 13’ only and correc- 
tions in the item of masonry both in 
ground flocr and first floor have been 
made.” 
The main hall of the school building had 
a dimension of 86’X40'X20’, Exhibit B/2 
is the proposed roof truss. 

3. The contract provided, inter alia, 
by cL 11: 

“The contractor shall execute the 
whole and every part of the work in the 
most substantial and satisfactory man- 
ner, and both as regards materials and 
otherwise in every respect in strict ac- 
cordance with the specifications. The 
contractor shall also conform exactly, 
fully and faithfully to the designs, draw- 
ings and instructions in writing relating 
to the work signed by the Engineer-in- 
Charge.” l Va 

4. Clause 12 reads as under: 

“The Engineer-in-Charge shall have 
power to make any alterations in or 
additions, to the original specifications, 
drawings, designs and instructions, that 
may appear to him to be necessary or 
advisable during the progress of the 
work. and the contractor shall be bound 
to carry out the working in accordance 
with any instruction which may be given 
to him.’ : 
Initially, in the original plan the hall 
was intended and planned to be con- 
structed with steel trusses and A.’ C. 
Sheets roofing and the walls of this hall 
were planned to be 14’ thick. The defen- 
dant No. 2 accordingly began his work 
and constructed the walls of the hail. 

. They were 14 thick, At the finishing 
stage ie. after the masonry work of the 
hall was completed, it was found . that 
the steel for making trusses and Asbes- 
tos Sheets was not available and accord- 
ingly the Assistant Engineer, P.W.D., 
Jalore directed the defendant No, 2 to... 
use girders and stone patties and chang- 
‘ed the original plan for using trusses on 
the spet, but no change in the structure 
of the plan was made. On the instruc- 
tions of the Assistant Engineer, the de- 
-fendant No. 2 pulled down some portion 
of the upper wall, which was made ~ for 
the use of steel trusses and utilised “the 
girders and stone patties issued by the 
Public Works Department. There were 
as many as five girders placed on the 
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walls and made heavier 
them. It appears that -no pillar or todas 
were used for putting the girders, On 
these girders, stone patties were put, 

5. On May 25, 1962 at about 5-15 P.M. 
one of the girders slipp2d from its en- 
casement and after damaging the wall, 
fell down. Thereafter the whole of the 
hall and its walls collapsed, The plain- 
tiffs husband Mohammed Khan, who 
was-an unskilled labourer earning Rs, 2 
to 3 per day at Jcdhpur, was employed 
three to four days before the accident as 
a helper to the Mistry Rahim Bux P.W. 3 
and taken to the work-site at Jalore on 
a wage of Rs. 5/- per day to remove the 
defects in the western wall pointed out 
by the Assistant Engineer on May 23, 
1962 vide Ex. A/¢, It further appears that 
his wages were not fixed, The girder un- 
fortunately fell on him and he died al- 
most instantaneously due te the injuries 
sustained by him. The deceased at the 
time of this death was 21 years of age, 
Hence, claim for compensation. ` 


6 According to the plaintiff, the 
cause of the accident was attributable to 
the change in the design and due to the 
placement of girders on the. walls under 
the instructions of the Assistant Engi- 
neer, P.W.D. who was incharge of the 
work and never ascertsined whether the 
walls would be able to sustain the 
weight of the girders and due to his not 
taking the other precautions ie.-not put- 
ting up of todas and pillars etc, She 
holds both the State Government as well 
as the contractor jointly and severally 
liable to pay damages sustained by her. 
She claims that -if her husband Moham- 
med Khan had lived his full span of life, 


he would have earned Rs, 5/- to 7/- per- 
day as a skilled labourer. Taking | his. 


active working life to be 62 years, she 
claims damages amounting jo Rs. 73,800/- 
@ Rs, 5/- per day for 41 years and fur- 
ther claims Rs, 1200/- for mental agony 
and shock due to his bereavement i.e. in 
all Rs. 75,000/-. -> 


7. The defendants contested the 


- plaintiff's claim on a number of grounds, 


The defendant No. 1 State Government 
repudiated its liability on the ground 
that the defendant No. 2 was an indepen- 
dent contractor and the collapse of the 
walls was due to his negligence and it 
could not be made vicariously liable fon 
the same. It disputed that the walls of a 


‘width of 14° were not sufficient to` bear 


the weight of the girders placed thereon. 
Jt alleged that the walls collapsed due to 


by encasing ` 


a 
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three reasons namely, (1) poor work- 
manship, (2) use of defective. lime, end 
(3) damage to the. walls while the ` œr- 
ders were being placed and, therefcre, 
the western wall went out of plumb, The 
defendant No. 1, therefore, asserted that 
it was not liable to pay any damages at 
all and in the alternative disputed zhe 
quantum of damages claimed, 

8. On the contrary, the defendant No. 
2 pleaded that the accident occurred due 
to the negligence of the Engineer-in 
Charge who directed him to cover she 
hall by stone patties to be-placed | on 
girders without ascertaining whether the 
walls would be able to bear the weight 
of the girders. This, he alleged, was done 
without taking due precautions. Accord- 
ing to the defendant No. 2, he was bound 
by cl, 12 of the contract to carry ut 
the instructions given by the Engineer- 
in-Charge and, therefore, he was not 
liabie to pay any compensation, The de- 
fendant No, 2 also denied the amount of 
damages claimed. 

9. The learned Additional District 
Judge has come to the following condu- 
sions namely, (1) that,. though the def2n- 
dant No. 2 was an independent contrac- 
tor, the defendant No, 2 (sic No. 1?) was 
not absolved of liability for its negli- 
gence as it had reserved to itself the 
right of control and- the construction of 
the school building was actually super- 
vised by its Officer; (2) that,- originally 
it was proposed in the plan for wallis to 
be of 2’ width, if the girders were to be 
placed and the roof was to be of stene- 
patties, and in the alternative if the tall 
was to be covered by AC Sheets along 
with Steel trusses, the walls were to be 
of a width of 14; (3) that, the sanctioned 
plan, however, approved of walls of 1} 
width and it showed: thatthe hall was to 
be covered by. AC’ Sheets; (4) that, con- 
trary to this, there was a change in the 
design by the Assistant Engineer, who 
was the Engineer-in-Charge and the de- 
fendant No, 2 was ordered to put gir- 


ders; (5) that, girders and  stone-patcies. 


were, in fact, issued from ‘the Central 
Stores, P.W.D. and were brought in the 
truck of the P.W.D. from Jodhpur and 
placed on the walls under the supervi- 
sion of Shri Omprakash DW/3 and 
Ramlal DW/7, both Overseers, who found 
that the girders were placed in order 
and no damage had been caused to the 
wall; (6) that the actual cause of the 
accident was, therefore, due to change in 
the. design ‘of the roof; (7) that, the plea 
taken’ by the defendant No. 1 that the 
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cause of the accident was defective work- 
manship or the use of defective lime is 
negatived and (8) that the walls of the 
width of 14 as constructed were not suf- ' 
ficient to sustain the weight of the gir- 
ders. . Sa ; 

10. The learned Additional District 
Judge accordingly decreed the plaintiff's 
claim, As regards the quantum of da- 
mages claimed, he has taken the expect- 
ancy of life of the deceased to be 60 
years -and on, that basis, he has awarded 


Rs, 70,200/- as damages at the rate of 
Rs, 5/- per day for 39 years. 
-11. The questions in these appeals 


are: Firstly, a question of law, as to whe- 
ther the State Government as an em- 
ployer was vicariously liable for the neg- 
ligence, if any, on the part of an inde- > 
pendent contractor; and secondly, a 
question of fact, as to whether the assess- 
ment of damages in this case at Rupees ` 
70,200/- was contrary to law or was so 
inordinately excessive that it must be 
held as erroneous. 

12. It is not suggested that the tor- 
tuous act complained of, was an act done 
in exercise of Governmental 
exercised 
save by the sovereign authority as to 
attract the State immunity from liability. 
Here, the act was non-governmental ‘or 
non-severeign, and was one such as 


. could be committed by a private indivi- 


dual, It was fairly conceded that the 
case was not covered by the decision in 
Kasturi Lal v. State of U. P.. AIR 1965 
SC 1039. Their Lordships emphasized the 
signifigance and importance of making 
such a distinction and stated that this 
has to be borne in mind particularly- at 
the present time when in the pursuit of 
their welfare ideal, the Govt, of the 
States as well as the Government of 
India naturally and legitimately enter 
into many commercial and other Under- 
takings and activities which have no re- 
lation, with the traditional concept of 
Governmental activities in which the 





exercise of sovereign power is involved, 


13. The submission of Shri Hastimal 
Parekh, learned counsel for the appel- 
lant-defendant No. 2 was that- there is 
error in principle in ascertainment of 
Rs. 70,200/- as the quantum of damages. 
Reliance is ‘placed on Gobald Motor Ser- 
vice v, R. M. K. Veluswami, AIR 1962 
SC 1, Smt. Kamla Devi v. Kishanchand, 
AIR 1970 Madh Pra 168. In view of the 
settled principles, the Court had, under 
the Fatal Accidents Act, to ascertain the 


functions. ` ` 
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actual pecuniary loss, which is but an 
estimate. The measure of damages . is 


_ arrived at ‘after settling the figure of 


‘the design i.e., 


annual dependency multiplied by >the 
number of years’ purchase ie; by the 
‘multiplier’, The multiplier, according to 
the decided cases, tends to be in the ‘re- 
gion of 13 to 18. The deceased was an 
unskilled labourer with no settled em- 
ployment. He earned only Rs. 3.50 p. per 
day for 20 days in a month; but contri- 
buted nothing to the family and was 
himself a dependant. Even taking a gene- 
rous view, the basie figure at Rs. 360/- 
per year at the multiplier as 18, pa 
amount of compensation could not, 

ariy event, exceed Rs. 6000/-, -In the e 
ternative, he contends that the liability 
is of the defendant No. 1 and not of the 
defendant No. 2, who was an agent or 
servant and, therefore, an invitee, The 
cause of the accident was the change in 
by the  Engineer-in- 
Charge directing the defendant No. 2 to 
place iron girders and stone-slabs in 
place of AC Sheets and he was, by Cl. 12, 


bound to carry out such directions. It is” 


said that the walls collapsed because the 
walls of 1} width could not-sustain the 
weight of the girders and stone slabs 
and ‘this wes not due to any bad work- 
manship on the part of the defendant 
No. 2 or because of the use of. bad lime 
by him in the construction of the build- 
ing, 

14. The submission of Shri Shisodiya, 
learned Additional Government Advo- 


` cate is that the State Govt. as an em- 


© due to the placing of the girders and 
_ Stone patties but on account of bad 
workmanship by the defendant No, 2. 


ployer cf an independent contractor is 
not responsible for the negligence of the 
independent contractor. The responsibi- 
lity ceased with the employment of a 
competent independent contractor who 


| was expected to take due care and exer- 


cise his skill. There was no ‘extra-hazard- 
ous activity’ involved in the 
case. The collapse of the wall. was not 


and the use of bad lime, In the alterna- 
tive, he contends that the damages: could 
not exceed Rs. 6000/-. This was also the 


sum awardable under the Workmen’s 
Compensation, Act, 1923. 
15. In reply, Shri Solanki, learned 


counsel for the plaintiff supported the 
award, Ee cited a large number of autho- 
rities, His submission is that the deceas- 
ed was cut off in the prime of life. It 
would be wrong to award damages on 
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the basis of. his being an unskilled lab- 
ourer earning Rs. 3.50 p. per day, He 
would, in course of time, have gained the 
experience and started earning Rs, 18/-. 


per day as a skilled artisan. It is said 
that the Court must in evaluating the- 
damages, keep the reasonable future 


prospects in view. 

16. It is trite law that an employer 
who employs an independent contractor 
is not vicariously liable for the negli- 
gence of that contractor. He is not able 
to control the way in which the indepen- 
dent contractor does the work, and the 
vicarious obligation of a master for thej 
negligence of a servant does not arise 
under .the relationship of employer and 
an independent contractor. This is. clear 
from authorities and for convenience we 
take from Salmond on Torts 16th Edition 
Page 497, this statement of principle:— 

“One thing can, however, be said with 
confidence: The mere fast that the work 
entrusted to the contractor is of a cha- 
racter which may cause Jamage to others 
unless precautions are taken is not suffi- 
cient to impose liability on the employer. 
There are few operations entrusted to an 


` agent which are not capable, if due pre- 


cautions are not observed, of being 
sources of danger and mischief to others; 
and if the principal was responsible for 
this reason alone, the distinction between 
servants and independent contractors 
would be practically eliminated from the 
law.” 

17. In truth; there are, according to 
the authorities, certain well-determined 
classes of cases in which ‘there is a direct 
and primary duty upon the employer to 
see that care is, taken rests upon ‘the em- 
ployer throughout the operations. Two 
such classes are directly relevant in the 
present case. The first class concerns 
where the employer exercises a right of 
‘supervision or control’ cover the opera- 
tions. This is stated in Halsbury’s Laws 
of England, Third Edition Volume 28 af 
page No, 23, thus:— 

“If. the employer retains in his own 


hands, the control over or interferes 
with the. performance of the contract, 
he also will be responsible as a joint 


tortfeasor (p).” 


’ The second class, which is relevant for 


consideration, concerns’ what has some- 
times been described as ‘extra-hazardous 
act, Where the activity carried on by thej- 
independent contractor is extra-hazard- 
ous, the employer of the independent 
contractor is liable for the negligence 
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of that contractor (See Honeywill & 
Stain Ltd. v. Larkin Brothers), (1934) 1 
KB 191. These are the cases in which the 
-lemployer may be liable for torts by the 
independent contractor or by the ser- 
vants of the latter. The whole quést.on, 
here, is whether the defendant No. i is 
-to be judged by the general rule, which 
would result in no liability, or it comes 
within one of the somewhat special ex- 
ceptions. : 


18. Many difficult questions of causa- 
tions and forseeability were raised. The 
case against the defendants, in nut-sell, 
was this: First, it was said that it was 
found by the learned Additional District 
Judge that the deferidants were negli- 
gent in placing heavy iron girders and 
stone slabs on the walls when the ap- 
proved plan made a provision fer plac- 
ing steel trusses and AC Sheets, and the 
walls of 17 width were not able to sus- 
tain the weight of this. Secondly, it was 
said that the defendants were negligent 
in not taking any precautions for pro- 
viding support to the roof i.e. by not put- 
ting up wooden pillars, todas and pates. 
We are afraid, this is all borne out by 
the evidence on record, On the contrary, 
the defendants tried to cast the blame 
on each other. The defendant No. 1 led 
expert evidence to show that the collepse 
of the walls was not due to the we.ght 
of the iron girders and stone patties 
placed upon it, but was due to poor 
workmanship and the use of defective 
lime. The defendant No. 2, on the ozher 
hand, threw the blame on the Enginser- 
in-Charge who directed him to place -ron 
girders and stone patties due to the un* 
availability of steel trusses and AC 
Sheets and attributed this to be the cause 
of the accident. 


19. Mst. Khatoon PW/1 and her 
father Habibkhan PW/2 had no personal 
knowledge as to the cause of the acci- 
dent. Mistry Rahim Bux PW/3 who had 
taken Mohammed Khan from Jodhpur 
to Jalore as a helper, has stated that due 
to unavailability of steel trusses and AC 
Sheets, the Assistant Engineer, who was 
the Engineer-in-Charge, ordered the de- 
fendant No. 2 to place iron girders and 
stone patties. He further states that no 
precautions were taken. That the iron 
girders and stone patties were placec on 
the walls without taking any precau- 
tions can hardly be disputed. This was 

-` done contrary-to the approved plan. It 
can also hardly be disputed that the ‘ron 
girders and stone patties were issued 
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from the Central Stores of the P.W.D. at 
Jodhpur. p 

20. It is somewhat strange that the` 
defendant No. 1 should take shelter on 
the order of the Superintending Engineer 
dated 28-6-1961 (Ex. A/7) and contend 
that there was no written sanction for 
construction beyond plinth level and, 
therefore, the entire construction was 
unauthorised. It also does not redound 
te the credit of Shri Chandrabhushan, 
‘Executive Engineer, 1-DW/1, Ashok Ku- 
mar, Assistant Engineer, 1-DW/6, Bali- 
ram, Junior Engineer, 1-DW/4, Ompra- 
kash, Overseer 1-DW/3, Ramlal, Over- 
seer, 1-DW/7 and Sumermal, 1-DW/2, 
disavowing all knowledge about the 
placing of the iron girders and stone 
patties. After the accident, there was a ~ 
departmental enquiry held by the Chief 
Engineer, with a view to fix the respon- 
sibility for the accident. These cfficers- 
appear to have combined to save them- 
selves from the consequences of their 
act and cast the blame on the defendant 
No. 2. True, there is no written order by 
the Engineer-in-Charge under cl. 12 di- 
recting the defendant No, 2 to substitute 
the roof of iron girders and stone slabs 
in place of steel trusses and AC Sheets, 
but that, however, hardly matters, The 
construction of the.hall was under the 
supervision and centro] of the P.W.D. 
staff and not only measurement of the 
work done were taken but payments: 
against the running bills were made. It 
must, therefore, be presumed that this 
was all done with the consent of the offi- 
cers of the P.W.D. and, therefore, the 
defendant No. 1 is equally liable, oe 

21. It is difficult to accept the view 
of the learned Additional District Judge 
that-the collapse of the walls. was en- 
tirely due to the placing of the iren gir- 
‘ders and stone patties, which could not 


bear their weight and, therefore, gave 
way. In our view, this was ane of the 
many factors, which resulted in the 


collapse of the hall. There was not only 
poor workmanship on the part of the de- 


fendant No. 2, but also the use of defec- |. 


tive lime mortar. Actually, the wall had 
gone out of plumb. This is clearly borne 
out by the testimony of Vidhyaratan, 
former Additional Chief Engineer, 1-DW/ 
8, Chandrabhushan, Executive Engineer, 
1-DW/1 and Baliram, Junior Engineer, 
1-DW/4, Two days before the accident 
i.e. 23-5-1962 the Assistant Engineer had 
inspected the works and found thatthe 
walls above the bedplates were out of 
plumb and that cracks had ‘appeared 


> out of plumb and that cracks had 
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in the western wall, vide inspection note 
Ex. A/4, The plaintiffs sole witness 
‘Mistry Rahim. Bux PW/3 admits that at 
the time of the accident, he was engaged 
in removing the defects pointed out. The 
authenticity of the document Ex, A/4 is 
beyond question. Immamudin, a partner 
of the firm defendant No. 2 2-DW/1 ad- 
mits that the Assistant Engineer had on 
23-5-62, pointed out to him the defects 
on the spot. There can, therefore, be no 
doubt that the part of the wall had gone 
also 
appeared. This clearly shows poor work- 
manship on the part of the defendant 


:. No. 2, After the accident, the P.W.D. 


authorities sent the samples of lime used 
. by the defendant No. 2 to the Govern- 
“ment Test House, Calcutta. The Test 
` Certificates are on record and the report 
. of the Superintending Engineer to the 
- Chief Engineer dated 6-8-1964 Ex. A/8 
on the basis of these certificates was that 
the failure of the walls was due to 
eccentricity of loading occurred as a re- 
sult of the wall not being plumbed and 
. the specification of the mortar being 
poor. There can, therefore, be no doubt 
whatever that both the defendants were 


jointly and severally liable to pay da-, 


mages, f 
22. There. can be no doubt that the 
collapse of the wall was not due to any 
_ particular factor but was the cumulative 
effect of many factors. 
23. We are, however, spared the ne- 
eessity of going into it in any detail. We 
|prefer instead to approach the matter 
broadly and on a common-sense basis. 
-|The substitution of the roof of iron gir- 
. {ders and stone slabs in a hall of such 
. |dimensions, without taking the usual pre- 
cautions, was to our mind, an ‘extra- 
hazardous act’ and the defendants must, 
therefore, bear the consequences of their 
act, Each defendant left to the other to 
take the necessary safety precautions 
-jand that appears to extend to the whole 
field of their relationship, In the result, 
nobody gave the matter any thought and 
certainly neither of them took any. ac- 
tion. The primary responsibility for tak- 
ing necessary precautions appears- to lie, 
in the first place, on the Engineer-in- 
Charge who made no arrangements for 
|safety in relation to this dangerous work 
which was undertaken at his request. He 
was directly concerned with the work in 
hand and did nothing to ensure safety 
and had no reason to think that the de- 
fendant No. 2 would take any safety pre- 
cautions. In a practical sense, the defen- 
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dant No, 2 was conducting the opera- 
tions and was expected to use his exper- 
tise. He had not parted with overall res- 
ponsibility towards his workmen for his . 
négligence, Under the ccnditions, which 
changed, as the work progressed, shere 
arose a continuing duty for both the de- 
fendants to take reasonable care and see 
that those in the near vicinity particslar- 
ly the workmen engaged-in the work, 
were not confronted with unnecessary 


-~ risk. 


24. This takes us to the questior: of 
assessment of damages, which flow from 
the accident. - 

25. There are three decisions in which 
the Supreme Court.had occasion to deal 
with a claim under the Fatal Accidents 
Act and to interpret Ss. 1-A and 2, The 
principles governing the assessment of 
damages under Ss. 1-A and 2 are, there- 


` fore, well settled. See, Gcbald ‘Motor Ser- 


vice Ltd, v. R. N. K. Veluswami, AIR 
1962 SC 1, Municipal Corpn. of Delhi v. 
Subhegwanti, AIR 1956 SC 1750 and 
C. K. Subramenia Iyer v. T, Kunhikcttan 
Nair, AIR 1970 SC 376. The damages are 
to be based on the reasonable expecta- 
tien of pecuniary benefit or benefits re- 
ducible to money value. In assessing the]. 
damages all circumstances which may be 
legit'mately pleaded in diminution of 
the damages must be ccnsidered, The 
actual pecuniary loss of each individual 
entitled to sue can only be ascertained 
by balancing on the one hand, the loss 
to him of the future pecuniary benefit, 
and, on the other, any pecuniary advan- 
tage which from whatever source comes 
to him, by reason of the death, 

26. - Their Lordships of the Supreme 


_ Court in M/s. Shaikhupura Transport Co. 


Ltd. v, Northern India Transporters In- 
surance Co, Ltd., AIR 1971 SC 1624 nave 
stated the same principles, that the pe- 
cuniary loss to the aggrieved party 
would depend upon data which cannot 
be ascertained accurately but must ne- 
cessarily be an estimate or even partly 
a conjecture. The general principle is 
that the pecuniary loss can be ascerzain- 
ed’ only by: balancing on the one hand: 
the loss to the claimants of the ftture 
pecuniary benefit and on the other any 
pecuniary advantage which from what- 
ever sources comes to them by reasan of 
the death, that is, the balance of loss and 
gain to a dependent by the death must 


.be ascertained. 


27. In Smt. Sushila Devi v. Ibrahim, 


-AIR 1974 Madh Pra 181 I had occasion 


to deal with this question and stated: 


. 
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“The principles governing award of 
damages for death are well settled and 
may be briefly stated here: 


(i) When the Court awards damages: to 
the dependants for death. due to negli- 
gence, it awards one lump sum calculat- 
ed by taking the yearly pecuniary loss 
and multiplying it by the number of 
years’ purchase. 

(ii) It_does not divide it into two parts, 
such as special damages upto the dat2 
of trial and future loss after the date af 
trial. The Court treats it as damage im- 
flicted once and for all at the time cf 
accident. 

(iii) It has to follow the rule of basje 
figure a certain number of years’ 
chase and allowance for lump sum down. 


(iv) If the period is a long one, the 
‘multiplier’ will be much smaller, than 
the number of years, even where the 


contingencies which are aliowed for, are 
of small account. The. reason is thet 
- while in so far as the lump sum of de- 
mages is still unspent, it will be earning 
interest and the damages and interest tc- 
gether will be adequate to last out icr 
the period, The reason is that a prudert 
person receiving a lump sum, to make 
good his loss over a period, is expected 
to invest it and to use it up gradually. 

(v) The sum to be awarded as damages 
should be equal to the cost of purchasirg 
an annuity of the relevan; amount 
the relevant period.” 


28. In the light of the principles, we 
shall proceed to ascertain the damages 
claimed by the plaintiff. The deceased 

‘\was. about 21 years of age at the time of 

his death and was said to be in gocd 
‘thealth. It can, therefore, be reasonad _y 
assumed that but for the: accident, he 
would have lived for another 39 years 
upto the age of 60 years, He was an ua- 
skilled labourer, The evidence of 
plaintiff Mst. Khatoon PW/1 and her 
father Habib Khan PW/2 shows that he 
was not the bread-winner of the famiy 
and had no settled employment. They 
no doubt assert that he was earning 
Rs, 3.50 per day but the other evidenze 
shows that he was getting Rs 2 to <¢- 
per day. Indeed, they unequivocally ad- 
mit-that he was not contributing any- 
thing for. the support of the family. 

29. The plaintiff herself has said that 
if her husband had lived, he would have 
earned Rs. 5 to 7 per day. However, coa- 
trary to this, it was urged before us that 
the deceased would have earned Rs, 18 
to 20 per day as a skilled artisan. We are 


the 
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afraid, there is no basis for that claim . 
in the pleadings. While this.is true that, ~ 
the deceased might have; in course of 
time, become a skilled ‘artisan with all 
his experience, but we cannot award the 
damages on a mere speculated possibility 
of pecuniary advantage. The plaintiff 
herself has indicated the extent of her 
loss, and there is no reason for us not 
to act on that basis. 


30. At the time of his death, when- 
ever the deceased was engaged as lab- 
ourer, he was. getting Rs, 2.50 te 3.50 per 
day, and that, too, for 15 to 20 days in 
a month. Earlier, he was geiting Rs, 1.50 
to 2 per day. Evidently, he was spending 
whatever he earned on himself, The 
future loss is necessarily conjecture, If 
all had gone well, the deceased may 
have become a skilled artisan and earn- 
ed more, so that he could have maintain- 
ed his wife and children, if born, at 
least at their standard of living. But all 
may not have gone well, and either he 
or- any of them might have died prematu- 
rely, he may not have been able to earn 
more, or other misfortune might have 
occurred, So allowance must be made for 


all this. (Per Lord Reid in Taylor v. 
O'Connor, (1970) 1 All ER 365), 

31. In view of the evidence on re 
cord, we are inclined to think that it is 


reasonable to estimate that in all reason- 
able probability, the deceased could have 
given at least Rs. 3 per day for 20 days 
in a month to his wife. 


32. Taking the basic figure as Rs. 60 
per, month which the deceased Moham- 
med Khan might have. given to his family 
for their maintenance, the extent of loss 
to the plaintiff has to be ascertained by 
multiplying the basic figure by a number 
of. years. The ‘multiplier’ of ‘18’ can be 
wholly justified on the settled principles. 
The application of ‘18-year multiplier’ 
to the dependency of Rs. 720/- per year 
is the resultant figure of financial loss to 
the plaintiff at Rs. 12,960/-. The decided 
cases under the Fatal Accidents Act show 
that the claimant gets a lump sum and 
because of the uncertainties of life, such 


as the deceased or claimant might die 
before the expiry of their normal span 
of life, a deduction of 10 to 20% from 
pecuniary benefit is usually made. The 


reasons for such deduction are based on 
justice and fairplay within the parties. 
The plaintiff, no doubt, is entitled to da- 
mages for loss of consortium and she’ 
has assessed this at Rs. 1200/-; but this 
has to be set off againt the prospect of 
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- her re-marriege. She was only 19 years 
of age at the time of accident. For all 
these reasons, we award Rs. 10,000/- 
(Rupeas Ten thousand only) as compen- 
- sation to the plaintiff together with inte- 
res; at 6% per year from 17th Septem- 
ber, 1974, the date of the award in ques- 
tion. 

33. Even adopting the other method, 
the resultant figure is more or less the 
same. The cost of purchasing an annuity 
yielding income of Rs. 80/- per - month 
at the normal bank rate of 10% . per 
annum would be Rs. 10,000/-. 

34., The result, therefore, is that both 
the appeals succeed and are partly al- 
lowed and the award: passed by. the 
lerrned Additional District Judge, Jalore 
dated 17-9-74 stands modified by: reduc- 
ing the amount of compensation from 
70,200/- ‘to. Rs. 10,000/- with interest at 
6% per. annum from Ith September, 
1974 till realisation, The costs shall . be 
borne by che parties as incurred through- 
out. 


Appeals partly allowed. 
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Jasrej, Petitioner v. State of Rajasthan 
and others, Respondents. 

Civil Writ Petn. No. 1824 of 1975, D/- 
24-9-1976. 

(A) Constitution of India, Art. 226 — 
Joint petifion — Common order under 
S. 48 of Bajasthan Land Acquisition Act 
releasing lands of petitioners — Govern- 
ment issuing notification purporting to 
rescind order of release — Held, there 
was community of interest and the peti- 
tioners were aggrieved by the common 
order and hence joint petition was main- 
tainable. a (Para 5) 

(B) Constitution of India, Art. 226 — 
Suppression of material facts — Effect. 

If an applicant deliberately suppresses 
material facts from the court in order to 
obtain an interim order he will not. be 
allowed a hearing on merits. However, 
in the instant case there was no suppres- 
sion of material facts and therefore the 
petition could- not be thrown out. 

ee (Para 7) 

(C) Rajasthan Land Acquisition Act 
(24 of 19533, S. 48 — Order of withdrawal 
from acquisition Publication is’ not 
necessary — Order will take effect from 


KT/ LT/D901/ 76/MVI 





~` Jasraj V. State 


A.I. R. 


date of communication — Order cannot be 
rescinded subsequently — Fresh notifica- 
tion is necessary for subsequent acquisi- 
tion — (Rajasthan General Clauses Act 
(8 of 1955), S. 23). 


- The effect of an order under §. 48 of 
the Act is to completely take away S. 4 
notification. Once that order i.e. under 
S. 48 of the Act has been passed, result is 
that the Government has withdrawn from 
the acquisition land which form2d the 
subject-matter of S. 4 notification. There- 
after if it wants for any reason ‘to start 
acquisition proceedings, the only manner 
permissible in law is by issuing a fresh 
notification under S. 4 ofthe Act. It cannot 
by resort to the power under S. 23 of the 
General Clauses Act revive and bring 
back S. 4 notification which was wiped 
away and ceased to exist when order 
under S. 48 (1) of the Act was passed. 
The position under the law is that an 
order under S. 48 of the Act has the re- 
sult of withdrawing the notification issued . 
under Section 4. This means that there 
is a clean slate and if subsequently the 
Government wants to acquire the land . 
it must start from the stage of -issuing 
a fresh notification under Sectior 4 of 
the Act. It is not open to it, just to with- 
draw the order under S. 48 and assert 
that by the withdrawal of order under 


- 5. 48 all the earlier proceedings -nclud- 


ing Ss. 4 and 6 notifications have ravived. 
It has therefore to be held that as the 
order under S. 48 (1) of the Act was-pass- 
ed on 12-11-1975, and the same did not 
require for its validity to be published in 
the official gazette, it would becom= ope- 
rative from the date the order was passed 
or was communicated to the petitioner 
and there could be no subsequent with- 
drawal or rescission as was purported to 
be done by the impugned notificat.on of 
21-11-1975. (Pera 15) 

The argument based on S. 23 of Rajas- 
than General Clauses Act is also devoid 
of merit, This argument js naturelly on 
the assumption that a notification is re- 
quired to be issued when passing an order 
under S. 48 (1) of the Act. Since it is 
held that in law there is no requirement 
to issue a notification under S. 48 (1), ‘then 
obviously help cannot be sought by, in- 
voking S. 23 of the General Clauses Act. 
There is also no inherent power in Gov- 
ernment to withdraw an order issued 


under Section 48 of the Act. (Pera 15) 
-Cases Referred: Chronological Paras 
AIR 1976 Delhi 166 12 


AIR 1972 Mys-9: (1971) 2 Mys LJ 312 9 
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Č. L. Agarwal and B. R. Arora, for Pet- 
ioner; H. N. Kalla, Dy. Govt. Advocate, 
for the State; R. N. Munshi, for the Cor- 
poration. 


ORDER:— This isapatition under Art~ 
cle 226 of the Constitution seeking to 
quash the notification issued by the res- 
pondent No. 1 State of Rajasthan dated 
21-11-1975 by which it has cancelled izs 
earlier notification. dated 12-11-1975 by 
which the State had in exercise of its 
power under S. 48 (1) of the Rajasthzn 
Land Acquisition Act (herzinafter to ~e 
called the ‘Act’) had withdrawn the lard 
of the petitioner from acquisition as $- 
clared in S., 6 notification dated 24-11- 
1973. 

2. The petitioners are the owners anå c- 
cupiers of land on Kila Nos. 1 to 5 of squeze 
No. 36, situate in Chak 3-E, District Sri 
Ganganagar. The State of Rajasthan pu- 
lished a notification D/- 18-1-1971 undar 
S. 4 (1) of the Act, proposing to acquire the 
land for public purpose for extension of 
Abadi Ganganagar. The notification was 
published in the Government Gazette of 
16-12-1971. Amongst others it included 
the petitioner’s land in Kila No. 36. A 
further notification dated 24-11-1973 uncer 
S. 6 of the Act was published in the- Gev- 
ernment Gazette of 27-12-1973. In the 
said notification by inadvertent error the 
dumber of the petitioners’ land was mea- 
tioned as 39 and this was corrected by 
the correction slip dated 19-2-1974. 


3. The petitioner No. 1, -it appesrs 
after obtaining permission from the Indrs- 
tries Department had installed a Sw 
Mill in Kila 1 cf square 36 in April, 1974. 
It appears that adjacent to the land of the 
petitioners there are working some ‘n- 
dustries and they seem to have taker ap 
with the Government the question of re- 
leasing the said land from acguisition. 
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This request seems to have been accepted 
by the Government and a notification 
dated 6-5-1975 was published by which 
the Government directed under S. 48 (1) 
of the Act that the land mentioned in the 
said order is released. The representa- 
tions which were accepted was of M/s. 
Krishna Cottage Industries, Nav Bharat 
Industries and Ganesh Oil and General 
Mills, and M/s. Sri Ganganagar Cotton 
Ginning and Pressing Factory. Some 
further representations about release of 
the land from acquisition were accepted 
by the Government by its notification of 
12-9-1975 and some more land was re- 
leased from acquisition under S. 48 of the 
Act. This apparently emboldened the 
petitioners to make representation asking 
that their land be also released from ac- 
quisition. Apparently the representation 
met with. success and the Government 
issued a notification dated 12-11-1975 that 
the land (belonging to the petitioners) con- 
tained in Kila Nos. 1 to 5 in square No. 36 
was released from acquisition under S. 48 
of the Act. It was also directed in the 
said order that no compensation shall be 
paid to the petitioners who are owners of 
the land in accordance with the provi- 
sions of S. 48 of the Act. The notification 
was endorsed amongst others to the Col- 
lector, Ganganagar, to the Chairman, 
Municipal Council, Ganganagar and the 
petitioners. 


4. Originally the petitioners filed writ 
petition on 25-11-1975 in this Court with 
the allegation that in spite of the order 
of 12-11-1975 the-Tehsildar, Ganganagar 
respondent 4 came with members of the 
Police staff to the disputed land to take 
forcible possession of the factory on 
15-11-1975. It was also alleged that the 
Tehsildar had pasted notices on the outer 
gate of the factory tnat possession will be 
taken by the Government even though 
the factory was working and the mate- 
rial of the pet‘tioners was lyirg on the 
land. It was also alleged that on 17-11- 
1975 some employees of the Rajasthan 
State Transport Corporat‘on respondent 5 
numbering about 50 demolished a portion 
of the wall of the southern side and 3 or 4 
buses standing inside the area belonging 
to the petitioners. This it was said was 
done because respondent 2 the Collector, 
Ganganagar was also the Chairman of the 
Urban Improvement Trust and had agreed 


-to transfer this plot of land co respon- 


dent+5. The petitioner therefore sought 
to restrain the respondents from dispos- 
sessing the petitioner. Later on the peti- 


tioners filed an amendment to the effect 


' of 12-11-1975. - 


_v. State, 


. _to do it separately. 
“however the petitioners are not coming 


ther community of 
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that they. had come to know that subse- 


“ quently .the Government had passed the 


impugned”--érder dated 21-11-1975 by 
which it had withdrawn the notification 
An amended petition was 
filed therefore seeking. to have the said 
order of 21-11-1975 quashed also. © 

5. Mr.’ Munshi, learnéd counsel for 
respondent 5 and Mr. Calla’ appearing for 
the State of Rajasthan raised a prelimi- 
nary objection to the maintainability of 
the writ ‘petition. The first ground on 
which this objection is raised is that a 
joint petition by all the petitioners is not 
maintainable as the causes of action are 


separate and even if they are similar they- 


afe not one and each ‘of the petitioners 
should have filed a separate writ ‘petition. 

Reliance for this is placed on a Division 
Bench judgment of this Court in Chandmal 
(AIR 1968 Raj 20). In the 
said authority it has been laid down that 
unless the cause of action is same,.a joint 
petition is not maintainable. ln that case 
an objection had been raised by the office 
as to the maintainability of the joint peti- 
tion and the same was conceded by the 
counsel for the petitioner because of the 
R. 375 of the Rajasthan High Court Rules. 
Now here’ the petitioners are owners of 
the land Kila Nos: 1 to 5 of square No. 36 
which is the subject-matter of the dispute 
is admitted. In the repl-- it has been as- 
serted that the petitioners are not the 
joint owners and as there is no rejoinder 
to this it may be taken that they are not 
asserting to be joint owners of all the land 
in question, There is. however the fact 
that in the notification under Ss. 4 and 6 


`= all the petitioners’ lands have been in- 


cluded. It is possibly true as stated in 
the reply that separate notices were issued 
to the petitioners. under S..9 and the 


, argument is that this shows that interest 


of the petitioners were separate so that if 
they were to challenge the compensation 
awarded to each of them they would have 
In the present case 


forth to challenge the notices given by the 
Land Acquisition Officers for the indivi- 
dual compensation assessed. Their com- 
munity of interest and cause of action 
arises when the Government by an order 
under S. 48 (1) of the Act directed to re- 
lease all the land of the petitioners by. a 
common order of 12-11-1975. Their fur- 
interest 
when the Government issued the- im- 





12-11-1975. 


pugned notification of 21-11-1975 purport- 
ing to rescind the earlier notification of 
The claim of the petitioners 
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in short is that once the Govt. had pass- 
ed an order under S. 48 (1). of the Act 
it has no jurisdiction to issue a subsequent 
notification. on 21-11-1975 rescinding the 
12-11-1975 notification. The petctioners| 
are not raising any separate claim sr ask-, 
ing for any separate determination of, 
points with which one may be interested 
and the other may not be. They are 
aggrieved by the same common ‘order of 
21-11-1975 and the cause of action is the 
same. 

The counsel for the respondent would 
have it that their causes of action may be 
similar but not same. I cannot agree. It 
should also be seen that unlike Zhand- 


-mal’s case no objection was raised by the 


High Court Office to the maintainability 
of -the joint petition. Had that been 
raised it would have. been open co the 
petitioners to file separate petitions. That 
havins aot been done it seems to me that 
it would work injustice if the petition 
was to be thrown out now on this hyper- 
technical ground, And it seems to me 
mote so, when even if this petition was 
dismissed on this ground it would be open . 
to-the. petitioners to file fresh petitions 

with the result that all this time which 
has been spent in filing replies ani hav- 
ing the case ready will have to be gone 
into again. I do not see what purpose 
this time consuming process will serve. 
It cannot advance the cause of ‘ustice, 
becatise the petition even if dismissed 
now on this ground and the petitioners 
file a fresh one will have to be admitted 
because it does raise arguable points and 
I could hardly see any justice in throw- 
ing out this petition on this grour:d: It 


- should also be noted that in Chanidmal’s 


case it was also observed that in. such a 
case the petitioners must be given op- 
portunity to choose as to on whose behalf 
he will continue the writ petition. Even 
if that course was adopted and the peti- 
tion was to continue on behalf of one peti- 


-tioner the result will be the same, apart 


from the formality of asking the peti- 
tioners’ to file saparate though identical 
petitions. The petition cannot be thrown 
cut as not maintainable on this ground. 

6. The next preliminary objection 
raised by Mr. Munshi to throw out the 
petitions is that they have made čelibe- 
rately false statements and therefore do 
not deserve that the matter be considered 
an merits. This argument is based by 
making a reference to the averment in 
the petition wherein it is alleged that the 
petitioners obtained the copy of the order 
of 12-11-1975 on 13-11-1975.and that they 
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: met the Collector respondent 2 on .l4-11- 


1975 and showed him the typed copy of 
the order of 12-11-1975 but in spite of that 
the Collector directed respondent 4 the 
Tehsildar to take possession of the peti- 
tioners’ land. This allegatién has been 
denied in the ‘reply and Mr. Munshi re- 
fers me to a letter of the respondent 2 
Collector dated 20-11-1975 written tc. the 
Secretary, Town Planning Department, 
Government of Rajasthan wherein it has 
been noted by the Collector that on 17-11- 
1975 the counsel for the petitioner had 
presented an order of 12-11-1975 deacquir- 
ing the land of the petitioners but that 
he has not yet received a copy of this 
order. Mr. Munshi also referred me to 
the application dated 17-11-1975 filed by 
the petitioners before the Collector re- 
questing him that as the Government had 
passed an order under S. 48 of the Act’ 
the Collector may direct the Tensil- 
dar, Ganganagar that he should not con- 
tinue his proceedings, for taking posses- 
Sion of the land as it would be contrary 
to the order passed by the Government 


` òn 12-11-1975, 


Mr. Munshi’s suggestion is that as in 


‘the application of the petitioners of 17-11- 


1975 there is no mention that the peti- 
tioners had shown this order of 12-11- 
1975 to the Collector, it conclusively 
proves that the version of the petitioners 
that they had met the Collector on 14-11- 
1975 must be untrue and this is further 
supported according to him by the letter 
written by the Collector on 20-11-1975. 
This argument necessarily assumes chat 
the petitioners could not possibly have 
come to know of the said order of 12-11- 
1975 by 14th Nov. 1975 and therefore 
their version that they could have told 
this to the Collector does not stand scru- 
tiny. Now the petitioners have alleged 
that the copy of the Government’s order 
dated 12-11-1975 was received by them 
through the agency of Shri Suraj Wadhwa 
who was their Tax Consultant at Jaipur 
and who hati got it from the Town Plan- 
ning Department on 13-11-1975 and had 
brought it to Ganganagar and handed it 
over to the petitioner on 14-11-1975. It 
has also been alleged that the copy of 
the said order dated 12-11-1975 was re- 
ceived by the Municipal Board, Ganga- 
nagar on 14-11-1975 and an entry has 
been made with respect to that in the 
relevant record. It is true that there is’ 
a sérious controversy as to whether the 
petitioners did or did not meet the Col- 
lector on 14-11-1975 (though it may be 
noted that no affidavit has been filed on 
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behalf of the Collector that the petitioners ` 
did not meet him on 14-11-1975). Though 

therefore there may be uncertainty about | 
the factum of petitioners having met the. 
Collector on 14th unless the matter was 
further thoroughly investigated, this kind 
of allegation does not amount to such 


- suppression of facts as to result in the 


dismissal of the petition without exami- 
nation on merits. Mr. Munsni referred 


‘me to Ramanarayan v. Municipal Board, 


Pali, (1971 WLN 452) (Raj), King v. Gene- 
ral Commr. for the Purposes of the In- . 
come-tax Acts for the District of Ken- 
sington, ((1917) 1 KB 486), Mohd. Athar 
Rizvi v. State, (AIR 1951 All 456), Anan- 
than Pillai v. State, (AIR 1968 Ker `234) ` 
(FB), Mohd. Ismail & Co. v. Deputy Com- 
mercial Tax Officer, (AIR 1970 Mad 422)’. 
(FB), G. A. Pillai v. Government of India, 
(AIR 1970 Ker 110) (FB) and Abdulgafoor 
v. State, (AIR 1968 Madh Pra 29). 


7. In Ramnarayan-v. Municipal Board, 
Pali, (1971 WLN 452) (Raj) the facts were 
that the notice to the respondent had been 
issued for 6-7-1970. The counsel for the 
petitioners however moved on June 3, 
1970 the Court stating that the respondent 
had already been served in May, 1970 and 
asking that the stay matter be listed im- 
mediately. The matter for confirming 
the ex parte stay was then fixed for 
9-6-1970. It was noted by the court that 
no one was appearing to oppose the stay 
and the order was confirmed. Later on` 
the respondent moved on 6-7-1970 point- 
ing out that the matter had been heard 


-earlier than the date fixed. Shinghal J. ` 
(as his Lordship then was) noted that `’ 


the counsel for the petitioner urged that 


there could be no question of non-appear- `; 


ance of respondent because the notice 
filled up by the petitioner had given the 
date 6-7-1970 as the date for eppearance 
of the respondent. It was in that context 
that the learned Judge took the view that 
as the petitioner had obtained an interim . 
order by deliberately concealing the true 
facts he was not entitled to be heard on 
merits. In this as well the other cases 
the principle laid down is that if an ap-| 
plicant deliberately suppresses material, 
facts from the court in order to obtain an} 

interim order he will not be allowed al i 
hearing on merits. I do- not see how the 
principles laid down in those cases are 
applicable -here. The allegation that the 
petitioner showed the order of 12-11-1975 
to the Collector was only to show the 
urgency with which the respondents were 


acting to dispossess the petitioner. The 


w 
NS 


7 tion to Jodhpur earlier than 21-11-1975 ` 
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I=" question of stay was based on the allega- 


tion -that 13-11-1975 order had. released 
the land of the petitioner from acquisi- 


“tion and their possession should not be 


disturbed. Zven if there is a serious un- 
certainty as to whether the petitioners 
did or did not meet the Collector, ‘the 


same does not come within the dictum: 


laid down by the abovesaid cases and 
the petizionsar cannot be non-suited on 
the 
material facts and then obtained an inte- 
rim order from this Court. 

It may be noted that the fact that the 
respondents were acting in all haste to 


take possession of the land is clear from 
their own reply where they have stated - 


that the Tehsildar, Ganganagar took pos- 


_sessieon of the land and after taking pos- 


session handed over the same to the 
U. I. T. on 16-11-1975 who in their turn are 
said to have passed on the land to respon- 
dent. 5 on the next date 17-11-1975. So 
the appreh2nsion of the petitioners that 
the responcents were acting in all speed 
to dispossess the petitioners cannot. be 


` said to de devoid of jusiification or a cal- 


culated falsehood. Another limb of this 
argument of Mr. Munshi is that in the un- 
amended petition the fact of the subse- 
quent notification by the Government of 
21-11-1975 having rescinded the earlier 
notification of 12-11-1975 was not men- 


tioned and this also amounts to a sup- - 
. pression of material fact. 
‘is an omission and the petitioners have 


This no doubt 


tried to explain it by saying that they 
came for the purpose of filing this peti- 


and soon after they came to know about 


"x the notification they amended the peti- 


tion and are now challenging the same. 
On the meterial on record it is not very 
clear whether the petitioners were aware 


© of the notijication of 21-11-1975 when this 


petition was filed. Of course it would be 
a serious matter if krowing’ about the 


- said notification mention of it was not 


Made when the original petition was filed 
because no doubt it was a very relevant 
factor. But I can see no real reason why 
the petitioners should have chosen to 
conceal this fact because if notification 
had been _ssued the same obviously could 


_ not be concealed from the court and the 


petitioners in any case would have to 
challenge it in order to get real relief. So 
in that state of doubtful facts I cannot 
hold the petitioners guilty of having sup- 
pressed material facts so as to disentitle 
them to a consideration of their case on 
merits, 


ground of having suppressed the- 
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8. The first contention of Mr. Agerwal 
the counsel for the petitioners is that the 
order dated 12-11-1975 under S. 48 (1) of 
the Act having been issued, the proceed- 
ings right from tke issue of S. 4 Notifica- 
tion were washed away and there was 
subsequently no jurisdiction in the res- 
pondents to seek to rescind the same by 
the issue of a subsequent notification of 
21-11-1975. In this argument the first 
question that has to be decided is whe- 
ther an. order under S. 48 (1) of the Act 
requires to be published in the: oficial 
gazette because it is apparent that if that 
were so, the same was published on 20-11- 
1975 and if as the respondents allege and 
subject to it. beirg so held that ‘the res- 
Pondents had taken possession of the land 
in. dispute by 15-11-1975 no order under 
S. 48 (1) of the Act could have been 
issued because the said section clearly 
says that the State Gowernment shel] be 
at liberty to withdraw from the acquisi- 
tion of any land of which possession has 
not been taken. Section 4 (1)' prevides 
that where the State Government consi- 
ders it necessary or expedient to acquire 
land in any locality needed or likely to 
ba needed for public purpose it shall by~ 
an order published in accordance with the 
provisions of sub-s. (4) of S. 45 require 
any officer specially authorised in th.s be- 
half to carry out survey and other things 
mentioned therein. Section 45 (4) states 
that a public notice required to.be given 
under the Act shall be in writing and shall 
be signed and sealed by the officer giving 
the same and shall be affixed at the notice 
board of the office of such officer ard the 
copies of such notice shall be affixed on 
tne notice board of the Tehsil concerned 
and on the notice board of the Village 
Panchayat concerned. Sub-section (5) of 
S. 4 requires that the Collector upon re- 
ceipt of report made under sub-s. (4' shall 
cn receipt of such report cause to be given 
to the Head of the Department and all 
other persons interested in the land pro- 
posed thereby tc require a notice in the 
prescribed form. Sub-section (2) cf S. 6 
requires a declaration issued under sub- 
9. (1) to be published in the official 
gazette. Similarly S. 9 (1) requires the 
Collector to give public notice ai con- 
venient places on or near the land to be 
taken. Section 48 (1) however only says 
that except as in the case provided for in 
3. 36 the State Government shall be at 
liberty to withdraw from acquisizion of. 
any land of which possession has not been 
taken.. There is no requirement of issuing 


a notification under S. 48 of the Act, 


1977 


Prima facie therefore it can be taken 
that as no public notice nor any other re- 
quirement of publication in the official 
gazette is contemplated by S. 48, a valid 
order can be passed under S. 48 (J) of the 
Act without complying with those re- 
quirements. Mr. Munshi however sought 
to urge that as the Government had used 
the word notification in its order of 
12-11-1975 and as the Gévernment 
intended to publish in the pazette' es is 
clear from the fact of publication on 
21-11-1975 it must be taken that the Gov- 
ernment had decided that the method of 
passing an order under S; 48 would re- 
quire that the said order be ‘notified in 
the gazette. He also draws my attention 
to the fact that the earlier orders of 8-5- 
1975 and 12-11-1975 passed under S. 48 of 
the Act by which the land of other ver- 
sons and the petitioners had been released 
from acquisition under S. 48 of the Act 
were published in the official gazette. 
may be that because of certain reasons, 
may be of convénience the Government 
chose to publish the said orders in the 
gazette. But that does not make the order 
under S. 48 (1) of the Act invalid, if not 
notified. It is apparent that under S. 48 
(1) of the Act there is no such require- 

.ment. It is not disputed that no statu- 
tory rules have been framed which re- 
quire the order under S. 48°(1) to be 
notified in the gazette. I am saying this 
because in some of the other States there 
is a statutory rule which requires the 
` order under S. 48 (1) to be published in 
the gazette. In Madras R. 5 of the Rules 
states that it is compulsory for the Gov- 
ernment to publish a notification of the 
decision of the Government under S. 48 
(1) withdrawing from an acquisition (vide 
Mammad Koyi v. Province of Madras, 
(AIR 1946 Mad 450) ). Section 48 (1) does 
not say that the Government has to follow 
any particular procedure in withdrawing 
from any land from acquisition (vide Jet- 
mull Bhojraj v. State, (AIR 1967 Pat 287)). 

9. In M. Siddalingaiah v. State, (AIR 
1972 Mys 9) rules have been framed 
under the Land Acquisition Act in the 
year 1965 and R. 8 lays down that when 
the Government decides that all or any 
land possession whereof has not bean 
taken should not be acquired .a notifica- 
tion cancelling the notification issued 
under S., 4 shall be published by the Gov- 
ernment. It may be noted that in that 
very case reference was made to an ear- 

lier case decided before the coming into 
* force of R. 8 wherein it had been laid 
down that S. 48 of the Act did not ex- 
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pressly enjoin issuance of a notification 
for cancellation of a notification issued 
under Section 4 of the Act. 

10. Mr. Munshi however contends that 
the word ‘acquisition’ in S. 48 (1) must 
relate back to S. 6 because it is only when 
a declaration is made under S. 6 that ac- 
quisition can be said to have been fina- 
lised and as therefore a notification 
issued under S. 6 of the Act has to be 
published in the official gazette, the same 
procedure of publication in the official 
gazette must be made when the State 
Government passes:an order to withdraw 
from acquisition of any land. In my view 
the argument of Mr. Munshi is much too 


tenuous and seeks to equate a declaration x 


under S. 6 of the Act with the start of 


acquisition proceedings which obviously ` 
start with the issue of notification under ` 


S. 4 of the Act wherein it is provided 
that where the State Government consi- 
ders it necessary to acquire any. land in 
any locality it shall issue an order in ac- 
cordance with the provisions of sub-s. (4) 
of S. 45. The condition precedent for 
valid acquisition of any land is the issue 
of a notification under S. 4 (1) of the Act; 
without such a notification all acquisition 
proceedings would be illegal. Therefore 
when under S. 48 (1) of the Act the Gov- 
ernment passes an order withdrawing 
from acquisition, it is obviously referring 
to withdrawal of acquisition proceedings 
which had been started with issue of 
notification under S. 4 of the Act. No 
procedure for passing an order under 
S. 48 (1) of the Act has been laid down 
in the Act or the rules. The insistence 


by Mr. Munshi that an order to be valid -- ` 
must be by publication in the gazette has — ’ 
no basis in law. and must be repelled. ~; 


What has to be seen is whether the Gov- 
ernment has in fact passed an order under 
S. 48 (1) of the Act. I cannot therefore 
accept the argument of Mr. Munshj that 


as an order under 8. 48 (1) of the Act was ` 


gazetted on 21-11-1975 it.could not be 
effective from an earlier date of the order 
i.e. 12-11-1975. 

11. In State of M. P. v. Vishnu Pra- 
sad, (AIR 1966 SC 1593) it has been laid 
down that the effect of S. 48 is to with- 
draw the acquisition proceedings includ- 
ing the notification under S. 4 with which 


it started and similarly that once a de- - 


claration has been made under S. 6 of 
the Act that exhausts the notification 
under S. 4 and that notification will no 
longer remain in force to justify succes- 
sive declaration under S. 6 in respect of 
different area included in it. It was also 


` 


” Government 
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withdrawn and-that an authority which 


-< has the power to issue a notification in- 


cludes the power to rescind it. It is open 
to the Government to rescind a notifica- 
tion uncer S. 4 or under S. 6 and with- 
drawal under S. 48 (1) is not the only way 
in which a notification under S. 4 or S. 6 
can be brought to an end. Section 48 (1) 
confers a special power on Government of 
withdrawal from acquisition without can- 
celling the notification under Ss. 4 and 6. 
This authority therefore makes it clear 
that once an order issued under S. 48 (1) 
of the Act has been passed it has the effect 


~ of putting the notification under S., 4 


completely out of way. 

12. In Jai Narain v. L. A. Collector, 
New Delhi. (AIR 1976 Delhi 166) it has 
also been held that where Government 
withdraws under S. 48 (1) the S. 4.notifi- 
cation on the-basis of which the land was 


_ being ecqtired has exhausted itself, and 


if the Government considers fit again to 
acquire the land it shall have to act in 
accordance with the provisions of Ss. 4 


- to 8 of the. Act. 


13. in Brij Nath v. U. P. Government, 
(AIR 1953 All 182) it was held that if a 
has ordered withdrawal 
under 5. 48 (1) of the Act it is not pre- 
cluded to restart an acquisition proceed- 
ing by issue of a fresh notification under 
S. 4 of the Act. 


14. In Lt. Governor, H. P. v. Avinash 


‘ Sharma, (AIR 1970 SC 1576) it has been 


held that the power of withdrawing a 


„notification under. S. 48 of the Act by 


issuing nctification under S. 21 of the 


’.« General Clauses Act to cancel or rescind 
“the notification issued under S. 4 or 6 of 


the Act cennot be exercised after the pos- 
session of land has been taken and it vests 
in the State. 

15. Mr Munshi had also argued in- the 
alternative that as S. 23 of the Rajasthan 
General Clauses Act empowers the State 
Government to rescind the notification 
issued by it, it was open to the Govern- 
ment to withdraw a notification issued by 
it under S. 48 of the Act itself. This 
argument is naturally on the assumption 


that a nozification is required to be issued 


when passing an order under S. 48-(1)-of 
the Act. If as I hold, that in law there 
is no requirement to issue a notification 
under S. 48 (1), then obviously help can- 
not be sought by invoking S. 23 of the 
General Clauses Act. There can also not 
be any inherent power in Government to 


Jasraj v. State (R. Sachar J.) 


_ field that 5. 48 (1) is not the only way in 
“which a notification under S. 4 (1) can be 


-ALR 


withdraw an order issued under S. 48 of 
the Act. The effect of an order under 
S. 48 of the Act is to completely take 
away S. 4 notification. Once that order 
i.e. under S. 48 of the Act has been pass- 
ed, result is that the Government has 
withdrawn from the acquisition land 
which formed the subject-matter of S. 4 
notification. Thereafter if it wants for]. 
any reason to ‘start acquisition `preceed- 
ings, the ohly manner permissible in law 
is by issuing a fresh notification under S. 4 
of the Act. It cennot by resort to the 
power under S. 23 of the General Ciauses 
Act revive and bring hack S. 4 notifica- 
tion which was wiped away and ceased 
to exist when order under S. 48 (1) >f the 
Act was passed. The position under the 
law is that an arder under S: 48 of the 
Act thas the result of withdrawing the 
notification issue¢ under S. 4. This means 
that there is a clean slate and if subse- 
auently the Government wants to ac- 
quire the land it must start from the 
stage of issuing a fresh notification under 
S. 4 of the Act. It is not open to it, as 
Mr.. Munshi seeks to urge, just to witt- 
draw the order under S. 48 and maintain 
that by the wichdrawal of order under 
S. 48 all the earlier proceedings including 
Ss. 4 and 6 notifications have revived. If 
this argument was to be accepted it would 
have startling results. Government’ may 
in that case today issue an order under 
S. 48 of the Act which would in law be 
a notice to every one that notification 
under S. 4 has been withdrawn and many ` 
versons may deal with the said land legi- 
timately and many rights: may accrue, 
And yet it would be open to the Govern- 
ment many yeers later by merely pur- 


-porting to withdraw the order issued 


under S. 48 seek to take possession. of the 
land about which S. 4 notification had 
been issued earlier. 

It appears to me that the ob‘ections 
which prevailed with the Supreme Court 
in State of M.: P. v. Vishnu Prasad, (AIR 
1866 SC 1593) in not permitting the Gov- 
ernment to issue a declaration uncer S. 6 
successively must apply with equal force 
resulting in a cecision that it jis not open 
to the Government to withdraw an order 
passed under S. 48 of the Act. The Su- 
preme Court noticed that if power under 
S. 6 to ‘issue a declaration successively by 
drawing from the reserve of earlier 
notification issued under S. 4 wes to be 
allowed, the Government may issue S. 6 
notification after a great deal cf delay 
with the result that a person will lose - 
considerably in compensation because of ` 
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the great delay between the notification 
under S. 4 (1) and the notification under 
S. 6 It has been held in Lt. Governor 
H. P. v. Avinash Sharma, (AIR 1970 SC 
1576) : 


“After possession has been taken pur- 
suant to a notification under S. 17 (1) the 
land is vested in the Government, anc 
the notification cannot be cancelled under 
S. 21 of the General Clauses Act, nor car 
the notification be withdrawn in exercise 
of the powers of the Land Acquisition 
Act under S, 48.” 


On a parity of reasoning in the present 
case power is permitted to the Govern- 
ment to withdraw the order issued under 
S. 48 of the Act which had even the 
effect of putting S. 4 notification .com~ 
pletely out of the way, similar unhealthy 
and unwarranted results will follow as 
were deprecated by the Supreme Court 
wherein it was observed that no prejudice 
to the Government will happen if this 
argument is rejected for it can always 
issue a fresh notification under S. 4 (1) 
‘after the previous one is exhausted. It 
-has therefore to be held that as the order 
under S. 48 (1) of the Act was passed on 
'12-11-1975, and the same did not require 
for its validity to be published in the offi- 
cial gazette, it would become operative 
from the date the order was passed or 
was communicated to the petitioner and 
there could be no subsequent withdrawal 
or rescission as was purported to be done 
by the PORRES notification cf 21-11- 
1975, 


16. The next limb of argument of Mr. 
Munshi is that even if it be assumed that 
the order dated 12-11-1975 under S. 48 (1) 
of the Act also did not require to be pub- 
lished in the gazette, yet it could become 
effective only when it was communicated 
to_ the petitioner and others and as the 
possession was taken by the Government 
on 15-11-1975 before the petitioners came 
to know of the order dated 12-11-1973, 
-Order under S. 48 (1) never assumed vali- 
dity. This argument was also surprising- 
ly supported by respondent No. 1 the 
State. I say, surprising, that one wing of 
Government should cast doubt on the 
validity of the order dated 12-11-1975 


passed by another wing of the same- 


Government. But this claim by Mr. Munshi 
is seriously contested by the petitioners. 
In the writ petition it has been averred 
that the order of 12-11-1975 was des- 
patched by the Town Planning Depart- 
ment to various endodrsees including the 
petitioner and it was received by the 
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latter on- 14-11-1975. It has also been 
stated in the rejoinder that the said order 
was initialled by the concerned officer. of 
the Municipal Board, Ganganagar on 
14-11-1975 and.it was enterec in the Re- 
ceipt Register on 15-11-1975 at No. 1759 
and that this copy was put on the Notice 
Board of the Municipal Board, Ganga- . 
nagar. I directed the record to be called 
and this notice was produced from the 
record of the State. I must however 
mention that Mr. Munshi casts serious 
doubt on the authenticity of the signa- 
tures in token of the notice having been ` 
received on 15-11-1975 but no such effec-_ 
tive proof is on record to doubt the . re- 
ceipt of that by the Municipal Board. 
The ‘petitioner had ‘also mentioned that 
the order of 12-11-1975 was collected by 
their counsel from the Office of the Urban 
Improvement Trust and brought to them 
the next day at Ganganagar. Mr. Munshi 
had criticised the claim of the petitioner: 
to have known of the order of- 12-11-1975 ` 
by 14-11-1975 by referring to the letter 
of the Collector dated 20-11-1975 wherein 
there is no mention that the petitioners 
had met him and showed him any such 
order of 12-11-1975 earlier to 17-11-1975. 


I have already indicated that though 
there is a controversy on this aspect but 
it is not a matter on which it can be said 
without any manner of doubt that the 
petitioner’s version that they came to 
know about order of 12-11-1975 by 14th 
is totally unbelievable. The anxiety of 
the petitioners to be aware. of any-orders 
is understandable as they were taking 
keen steps. I had also called the record 
of the despatch from the State wherein it 
was found that the order of 12-11-1975 
which had been endorsed to the peti- 
tioners had not been sent out by postage 
which indicated that possibly. the said 
order had been personally collected. This 


would seem to be in accordance with the 


version of the petitioner that the copy of 
the order meant for them had been col- 
lected by their counsel Mr. Suraj Wadhwa 
at Jaipur from the Town Planning De- 
partment on 13-11-1975 and was brought 
to Ganganagar and handed over to the 
petitioner on 14-11-1975. This date tal- 
lies with the receipt of the letter by the 
Municipal Board, Ganganagar and the 
version of the petitioner cannot be light- 
ly brushed aside. The respondents’ action 
in purporting to take possession of the 
land was also marked with a speed and 
a manner which to say the least does 
seem somewhat unacceptable considering 
the manner of dealing with such matters - 


sail 
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Gollector on 13-11-1975. It appears that 


as far back as 16-4-1975 a letter had been 
addresse€ to the Collector by the General 


‘Manager respondent No. 5 praying that 


they mav be allotted part of the land in- 
cluding that of the petitioners which was 
being acquired by the State. The matter 
remained pending and when the award 
was given on 13-11-1975 the Collector au- 
thorised the Tehsildar to take the posses- 
sion of the land who is said to have gone 


on the spot and claims possession of it 


was zaken over on 16-11-1975 and the 


- same day, it is said to have been handed 


over to the Corporation and thereafter 


-tke Collector on 20-11-1975 wrote to the - 
+ Secretary, 
<. that as the possession had been taken 
: earlier io the receipt of the notification 


Town Planning Department 


dated 12-11-1975, the latter should be 


os ‘withdrawn. 


C Mr. ‘Agarwal naturally makes a griev- 
“ance of. this alleged claim to possession 


and maintains that this is all paper claim. 
It thas been alleged in the petition that 
the factory is running and the possession 
is even still with the- petitioners. As 
there was some dispute about the exact 
nature cf the possession Lodha J. on 30-4- 
1976 diracted the District Judge to depute 
one of the Munsifs under him to go to 
the spot and after making on the spot in- 
quiry submit a report. The same has 
been submitted and has been accepted as 
correct by both the parties. According 
to this report Kila No. 1 in which the Saw 
Mill is situate is being operated by the 
petitioner. As regards the shops in dis- 
pute it is stated that the rent is being paid 
to the 2etitioners. There are two rooms 
in the portion marked with brown in Kila 
No. 1 which are being used by the Office 
of the Corporation end in Kila No. 2 the 
yellow portion which is extended a little 
has a Saw Machine in possession of the 
petitioner. In Kila No. 3 there are two 
rooms marked with blue of which pos- 
session is claimed by both the petitioner 
and the Corporation. 
platform which extends to Kila Nos. 1 to 5 
on southern side on which buses are stand- 
ing. This platform was admittedly mede 
by the petitioner and was let out to Food 
Corporation of India for storage of grain. 
The wall separating Kila Nos. 1 to 5 from 
Kila Ncs. 7, 8 and 9 which are admittedly 
with the Corporation have some ‘portion 
broken and bricks are. spilt over. As re- 
gards the blue portion marked in Kila 
No. 3 the npetitioner’s case is that they 


~ used to tie their cows and cow dung was 


Jasraj v. State (R. Sachar J.) 


‘usualiy. The award was made by the 


Then there is a` 


A.I R. 


stored there though the Assistant Engi- 
neer of the Corporation stated that the 
Watch and Werd. Staff were living there, 
The District ‘Judge however found that 
the cow dung was spread on the floor 
though none of the rooms was locked and 
the District Judge could not say in whose 
possession the rooms were though he did 
not find any guard or cows on the spot. _ 

It is thus apparent that the case of the 
responcents that possession had been 
taken from the petitioners is not borne out 
by the report of the District Judge which 
clearly shows that the petitioner is in 
physical possession of quite a portion of 
the property in dispute. The case of the 
respondents was thai the Tehsildar had 
taken possession of the land in dispute 
from one Vikram Jeet. The petitioners 
have however stated in their reply that 
Vikram Jeet was only an employee and 
was not a partner nor an owner and his 
mere signatures on paper possession were 
not enough to show that the possession 
has been surrendered by the petitioners. 
In fact the petitioners had even stated 
that they were running their saw mill 
and had even paid electricity bills in 
token of the consumption of electricity. 
In this state of affairs it is not possible 
to accept the argument of Mr. Munshi 
that the possession had been taken by the 
respondents much earlier to the order of 
12-11-1975 being known to the petitioners. 


I may note that in the state of affairs 
as mentioned above, I am not disinclined 
to accept that the petitioners may have 
come to know of the order of 12-11-1975 
by 14-11-1975 and on that basis, the pos- 
session even if taken on 15th or 16th 
November, 1975 would be without autho- 
rity of law because by then the order of 
12-11-1975 releasing the land from acqui- 
sition had already become effective. More- 
over iz must be-realised that the posses- 
sion by the Government which makes 
S. 48 inapplicable is .possession taken 
under the Ac: and full Possession totally 
excluding the person whose land is being 
sought to be acquired. Possession cannot 
be accepted to have been taken in the 
manner as in the present case where the 
person Vikramjit from whom possession 
is said to have been taken has apparent- 


‘ly no authority, to part with possession, 


Moreover it is clear from the record that 
the petitioners are continuing to run their 
factory, are receiving rents from shops, 
and their material is lying on the land, 
No doubt the Corporation | has also its 
buses and boundary’ wall is broken. But 
this can hardly be said to amount to total 
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exclusion of the petitioners from the land. - 


In that situation even if (as) Mr. Munshi 
claims that the petitioners came to know 
of the ordér of 12-11-1975 only by 17-11- 
1975, is accepted it would not avail him. 
The reason is that as possession. had nat 
been taken as held by me above, it would 
mean that the order of 12-11-1975 would 
become operative by 17-11-1975 and the 
purported cancellation of the order of 
12-11-1975 by notification of 21-11-1975 
could not result in reacquiring the land 
which had already been released from ac- 
quisition. Thereafter if the Government 
wanted to acquire the land it must resort 
.to a fresh notification under S. 4 of the 
Act, 

17. Another argument urged by Mr. 
Agarwal for impugning the acquisition 
was that as S. 4 notification had specifical- 
ly mentioned that.the land was being ac- 
quired for the extension of Abadi and that 
as now the land was admittedly being 
given to respondent No. 5 which was a 
company the acquisition was bad because 
admittedly the procedure required by 
S. 40 of the Act had not been followed. 
-It is no doubt true that originally the 
notification mentioned that the land was 
required for public purpose for the exten- 
sion of Abadi of Ganganagar. It is also 
not disputed that the land of the peti- 
tioners now is being sought to be hand- 
ed over to respondent 5. That State Road 


Transport Corporation under the Road 


Transport Corporations Act is a company 
under the Land Acquisition Act has been 
decided in Valjibhai v. State of Bombay, 
(AIR 1963 SC 1890) where it has also been 
held that where the land is being acquired 
for the benefit of a Company and the en- 
tire compensation is to come out of a com- 
pany the acquisition will be bad when the 
provisions of Part VII of the Land Acquisi- 
tion Act have not been complied with. The 
difficulty in the way of Mr. Agarwal 
however is that the notification under S. 4 
says that the State Government is of the 
opinion that it was necessary to acquire 
land for a public purpose. From the 
notification it is clearly mentioned that 
the land is being acquired for a public 
purpose. It is not known whether the 
State is going to pay a part of the com- 
pensation amount itself or whether the 
whole of it is going to be paid by respon- 
dent 5. It is true that in Ex. R/2-A wher. 
possession is said to have been taken by 
respondent 5 it is written that whatever 
price is determined by the Government 
will be paid by respondent 5. But it is 
not possible to give a definite finding 
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from the record that the State Govern- 
ment will not contribute even a small 
amount of the compensation amount. It 
is true that the petitioners have made a 
grievance of the hurry with which the 
land is said to have been given to the res- 
pondent 5 without even agreeing to the 
price or even holding a meeting of the 
Urban Improvement Trust or settling 
It does look a little un- 
usual, the way the land is said to have 
been handed over to respondent 5 by the 
State Government without deciding the 
price or the amount or other essential de- 


tails and it may lend some credence to - 


criticism of the petitioners’ counsel that 
all this hurry shows that the respondents: _ 
were aware that an order under S. 48 
had been passed on 12-11-1975 and it was 


with a view to nullify it that all this un- . < 


usual hurry was resorted to to create an 
impression as if possession had been ac- ` 
tually taken much earlier, 


Be that‘as it may, as it is not possible 
to hold that State was not to even con- 
tribute a part of the funds it is not pos- 
sible to find fault on this ground because 
it is well settled that: 

“an acquisition for a Company may also 

be ‘made for a public purpose, within the 
meaning of the Act, if a part or the whole 
of the cost of acquisition is met by public 
funds. In such a case, it is not necessary 
to go through the procedure prescribed 
by Part VII.” (vide Jhandulal v. State of 
Punjab, AIR 1961 SC 343). 
That the use to which the land is being 
sought to be put by giving to respondent 5 
for the construction of a bus depot is ad- 
mittedly for a public purpose cannot be 
denied. So in the absence of any finding 
that the total amount is te be paid by 
respondent 5, the argument of Mr. Agar- 
wal that the acquisition is bad on the 
ground of non-compliance with Part VII 
of the Act must-be repelled, 

18. However in view of my finding 
that the order of 12-11-1975 withdrawing 
the petitioners’ land from acquisition 
could not have been validly withdrawn or 
cancelled by the impugned notification of 
21-11-1975, the petition has to be allowed. 
I would therefore quash the impugned 
notification of 21-11-1975 with the result 
that the notification of 12-11-1975 under 
S. 48 of the Act would hold the field. I 
would also issue a mandamus restraining 
respondents from in any manner interfer- 
ing with the possession of tne petitioners 
over the land in dispute except in accord- 
ance with law; 
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19. The: writ petition, is therefore al- . 


‘lowed as above with one set of costs. 


20. I had.heard this petition and re- . 


served the judgment on 10-8-1976. On a 
' day or co later I was told by the counsel 
“for the parties that efforts were being 
made .to come to a mutual arrangement 

and that I should withhold my judgment. 

At one stage the petitioners had offered 

to be satisfied if only Kila No. 1 was re- 

leased to them while the rest of their 

land may be kept with responcéent 5 the 

Corporation. The Corporation however 

found itself unable to agree to this 

arrangernent as in its view the require- 

“ment of the workshop and the arrange- 
‘mient for the bus did not permit- iť to 
give more than half of Kila No. 1. Be 

that ag it may the matter remained pend- 

ing for quite some time and it was only 

on 9-9-1976 that I was told that possibili- 

”. ties of compromise have failed and that I 
should ^ ańnounce the judgment. It is for 
‘this reason that the judgment is being an- 
nounced somewhat late. 

' Petition allowed. 


AIR 1977 RAJASTHAN 160 
P. D. KUDAL, J. 
Indar Mal, Petitioner v. Babu Lal, Res- 
pondant, 
Civil Revn. No. 410 of 1974, D/- 6-4- 
1976.* - 
Hindu Adoptions and Maintenance Act 


(1956), S. 20 — Maintenance — Claim of © 


interim maintenance allowance, by minor 
on strength of registered adoption deed — 
Adoption disputed by father — Grant of 
claim still not illegal. (Civil P. C. (1908), 
S. 151). 

Grant of -maintenance allowance is for 
Preserving the existence of an individual 
who is not able to support himself. 
Though there ig no-express provision in 
the Act for grant of interim maintenarice 
allowance there is no prohibition against 
grancing such relief. The power to grant 
~ such interim allowance is implicit, ancil- 
` lary and necessary corollary to the power 
-~ to entertain a suit and pass final orders. 
Thus the court has inherent power to 
granz such interim allowance in suitable 
cases. The grant of interim relief does 
not in eny.-way prejudice the substantial 
rights of the parties. (1882) TLR 5 All 163 


*(Against order of Mandal Pd: “Bohra, 
- Munsiff, Jalore in Civil Suit No. 107 of 
1973, D/- 1-6-1974). 


_ET/HT/B484/76/JRM 





_Indar Mal ve Babu Lal (Kudal J.) 


ALR 


(FB), AIR 1973 Mad 369, AIR 1968 Cal 
567, Relied on, Case law reviewed. 
(Paras 19, 20, 21) 
Where a minor son claims maintenance 
on the strength cf a registered adoption 
deed, interim maintenance allowance can 
be granted to the minor, even though the 
father disputes. the adoption. 
(Paras 3 and 21) 


Cases Referred: Chronological Paras 


AIR 1974 All 110: ILR (1973)2All508 6&6 
AIR 1973 Mad 369: (1973) 1 Mad LJ 383 6, 
. 13, 19, 20 

AIR 1972 Anda Pra 62: (1972) 1 Andh WR 
195 5, 10, 13 
AIR 1968 Cal 405:73 Cal WN 78 6,11 
AIR 1968 Cal 567 > . 6, 11, 20 
AIR 1962 Guj 227: (1962)3GujLR571 6 


AIR 1960 Orissa 157 : 26 Cut LT 159 5 

‘ ATR 1959 Mys 152 5 
AIR 1955 Mad 371: 67 Mad LW 1186 6 
AIR 1953 Mad 42): (1952) 2 Mad LJ 846 
» 5, 8, 13 
(1930) C. R. P. 1312 of 1930 (Mad) 9 


AIR 1924 Pat 69:5 Pat LT 560 5 
(1882) ILR 5 All 163 (FB) 18 | 


Rajesh Balia, for Petitioner; S. K. Mal 
Lodha and Rajendra Lodha, for Respon- 
dent. 


ORDER :— This is a revision -petition 
under S. 115, C. P. C. against the order 
of the learned Munsiff, Jalore dated June 
1, -1974. 

2. The facts, which are relevant for 
the disposal of this revision petition, are 
that on December 11, 1973 the plaintiff 
Babu Lal minor filed a suit through his 
next friend and guardian Paras Mal 
against his adoptive father Indar Mal for 
grant of maintenance allowance. Defen- 
dant Indar Mal filed his written’ statement 
on February €, 1974 alleging therein that 
the plaintiff was-never adopted by him. 
On February 28, 1974 the plaintiff filed a 
rejoinder to the written staternent. The 
learned, Munsiff struck the issues on 
March 5, 1974. The plaintiff moved an ap- 
plication on February 28, 1974 for grant 
of interim maintenance. This application 
was resisted by the defendant. The 
learned trial Cour: on June 1, 1974 while 
deciding the aforesaid application held 
that the plaintiff is entitled to an interim’ 
maintenance af Rs. 100/- p.m. from the 
date of. the institution of the suit, i.e, 
December 11, 1978 to July 15, 1974 when 
the plaintiff became major. It is against 
this order of grant of interim maintenance 
that the defer.dan:-applicant has filed the 
present revision petition. ~ 
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3. It was contended on behalf of 
defendant-applicant. that- the grant of 
interim maintenance, in the facts and cr- 
cumstances of the case, has virtually ze- 
sulted in giving the entire.relief to «he 


plaintiff which he would have been found - 


to be entitled at the time of the final de- 
cision of the suit, and as such the learred 
trial Court acted illegally and with maze- 
rial irregularity in granting such a relief. 
It was further contended that where the 
status of the plaintiff-respondent as an 
adopted son was contested by the appli- 
cant, the grant of interim maintenarce 
- Was an act without jurisdiction. It was 
also contended that the grant of inter:m 
maintenance was not ‘an act in aid of tne 
suit’, and as such, the learned trial court 
lacked inherent jurisdiction to grant this 
relief as a measure of interim relief, 

4. On behalf of the plaintiff-respon- 
dent, it was contended that the learned 
trial Court did not act illegally or with 


material irregularity in invoking its pow2r. 


for grant of interim maintenance by way 
of relief when the circumstances of the 
case so warranted. It was also contended 
that the defendant-applicant has executed 
a registered adoption deed in favour f 


the plaintiff-respondent and that the ex-. 


ecution of that deed has not been denied, 
but it has only been contended that the 
deed was got executed by way of fraud, 
coercion or pressure. It was also con- 
tended that a court has always inherent 
powers to grant such reliefs which 
enhance the ends of justice unless tke 
grant of such interim reliefs is specifica_- 
ly prohibited by an express provision cf 
aw. f 

5. The learned counsel for the defer- 
dant-applicant places reliance on Gopel 
Saran v. Sita Devi, AIR 1924 Pat 69, Ab- 
.dul Rahman v. Tajunnissa Begum, AIR 
1953 Mad 420; M. S: Basavarajappa v. 
Basavannappa, AIR 1959 Mys 152; Ven- 
kataratnam v. Kamala, AIR 1960 Orissa 
157 and_G. Appanna v. G. Seethamma, 
AIR 1972 Andh Pra 62. 

6.. The learned counsel for the plain- 
tiff-respondent places reliance on Jain v. 
Jain, AIR 1968 Cal 405; Tarini Gupta v. 
Gauri Gupta, AIR 1968 Cal 567; Ruxmani- 
ben v. Narmada, AIR 1962 Guj 227; Muni- 
ammal v. Ranganatha Nayagar, AIR 195& 
Mad 571; D. Udayar v. Rajarani Ammal 
AIR 1973 Mad 369 and Surendra Kumar 
v. Kamlesh, AIR 1974 All 110. 

7. The respective contentions of the 
learned counsel for the parties have been 
considered and the record of the case 
carefully perused. 
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8. The learned counsel for the defen- 
dant-applicant basically places reliance on ` 
Abdul Rahman v. Tajunnissa Begum, 
(AIR 1953 Mad 420) wherein it has been 
held as under :— > 


“The Civil Procedure Code confers cer- 
tain powers on the Court to grant relief 
in interim proceedings such as for ex- 
ample, power to issue injunctions, attach- 
ments before judgments or appointment / 
of receivers. Where such a relief is claim- 
ed the Code prescribes the conditions on 
which such relief could be granted. But 
apart from such powers, there is no in- 
herent jurisdiction in Courts to grant 
interim relief which properly ought to be 
granted only by the decree after determi- 
nation of the points in controversy.. 
Therefore in a suit for maintenance by 
the wife where the claim is hotly con- 
tested an order for payment of interim 
maintenance is without jurisdiction.” 


9. Their Lordships of the Madras High 
Court basically relied on the observations 
of Jackon J. in C. R. P. No. 1312 of 1930, 
wherein it was observed :— 


“A Court cannot interfere with a pri- 
vate person’s property merely because he 
happens to be a defendant, on behalf of 
another person merely because he hap- 
pens to be a plaintiff. There is no in- 
herent power in a Court to act without 
findings. so that if a matter is asserted by 
the plaintiff and denied by the defendant, 
the Court cannot presume that the plain- 
tiffs allegations are true and give some 


. interim relief pending disposal of the 


suit,” 
10. Reliance was also placed on G. 
Appanna v. ‘G. Seethamma, (AIR 1972 


- Andh Pra 62) wherein it has been ob- 


served -that the inherent powers recog- 
nised by S. 151 cannot extend to matters 
other than procedural. The court cannot 
resort to the provisions of S. 151 to en- 
Croach upon substantive rights of parties 
or, in an interlocutory application, upon 
matters which await adjudication in the 
suit. No order under S. 151, C. P. C. can 
be made except ‘in aid of the suit’. The 
other rulings cited on behalf of the de- 
fendant-applicant support this view of 
the matter. : 

11. The learned counsel for the plain- 
tiff-respondent relied on Jain v. Jain, 
(AIR “1968 Cal 405) and Tarini Gupta v. 
Gauri Gupta, (AIR 1968 Cal 567). In 
these: two rulings their Lordships of the 
Calcutta High Court held that if there is 
a prima facie case and if the court is of 
opinion that the plaintiff is entitled to 
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interim relief the plaintiff may be given 
such relief. That is not deciding the 
whole case. The relief asked for in the 
suit has yet to be determined and decid- 
ed. Interlocutory opinions do not bind 
the trial Court. 


12. It was further held that, “If a 
claim for maintenance is denied that 
would not take away the jurisdiction of 
the Court to make interim orders in 2 
suit for maintenance. The jurisdiction 
of the Court does not depend on the de- 
nial of a case by the defendant. It is 
one thing to say that the court declines 
to make an order in a case where facts 
are disputed and quite another thing to 
say that the court has no jurisdiction to 
make an order because the claim is con- 
tested.” 

.13. In D. Udayar v. Rajarani Ammal, 
(AIR 1973 Mad 369) it was held that in a 
suit by a wife against her husband for 
separate residence and maintenance under 
S. 18 of the Act. where the relationshid 
between the parties is admitted but the 
claim is contested by the husband, tha 
Court has jurisdiction to grant interim 
maintenance notwithstanding the absence 
of a specific provision in the Act. What- 
ever may be the ground urged by the 
plaintiff in support of her claim for mair- 
tenance. the status of the parties being 
admitted, the grant of maintenance ult:- 
mately is a matter of course. Bearing the 
general principles in view, namely tke 
acts of Court including its delays ought 
not to prejudice and cause hardship zo 
any party, the power to make an interim 
order is implicit, ancillary and a nece3- 
sary corollary of the power to entertain 
a suit and pass final orders therein. ‘<n 
this case, his Lordship of the Madras High 
Court has taken into consideration the 
cases of G. Appanna v. G. Seethamma, 
(AIR 1972 Andh Pra 62); Jain v. Jain, 
(AIR 1968 Cal 405) and Abdul Rahman v. 
Tajunnissa Begum, (AIR 1953 Mad 420°. 


14. Section 20 of the Hindu Adoptions 
and Maintenance Act, 1956 reads as 
under :— 


"20. (1) Subject ta the provisions of this 
section a Hindu is bound, during his or 
her lifetime, to maintain his or ker legiti- 
mate or illegitimate children. and his or 
her aged or infirm parent. 

(2) A legitimate or illegitimate child 
may claim maintenance from his or her 
father or mother so long as the child is a 
minor. 

(3) The obligation of a person to ma-n- 
tain his or her aged or infirm parent or a 
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daughter who is unmarried extends in so 
far as the parent or the unmarried -daugsh- 
ter, as the case may be, is unable tọ main- 
tain himself or herself put of his or ‘her 
own earnings or property.” ` 


15. A perusal of this Section would un- 
doubtedly lead to the conclusion that a 
Hirdu father is under statutory obligation 
to maintain his minor children, In the 
instant case, the plaintiff has come to the 
Court of law alleging that he had been 
adopted by the defendant. In support of 
his claim for adoption, he has produced a 
registered-deed sf adoption. ‘Section 16 
of the Hindu Adoptions and Maintenance 
Act reads as under :-— 


“Whenever any document registered 
under any law for the time being in force 
is produced befcre any court purporting 
to record an adoption made and is signed 
by the person giving and the person 
taking the child in aéoption, the court 
shall presume that the adoption has been 
made in compliance with the provisions of 
this Act unless and until it is disproved.” 

16. It would thus follow that unless 
the registered deed of adoption has been 
disproved, a prima facie presumption 


_arises in favour of the plaintiff. 


17. The basic question for considera- 
tion in this revision petition is, whether a 
Court can grant interim maintenance to a 
minor son when his very’ status as such 
hes been challenged, especially when such 
an order for interim relief is not ‘an act 
in aid of the suit’. It has been strenuous- 
ly argued by the learned counsel for the 
defendant-applicant that there is no pro- 
vision for grant of interim maintenance to 
a minor in the Hindu Adoptions and 
Maintenance Acz, 1956. 

18. If there is no vrovision of law per- 
mitting the Court to grant interim main- 
tenance, then whether the power to grant 
interim maintemance can be invoked under 
its inherent powers. The law was laid 
down in unambiguous terms in (1882) ILR 
5 All 163 (FB) that every procedure is 
permitted unless it is forbidden by law. 
The procedure is always designed to sub- 
serve the purpose of justice and is always 
aimed at enhancement of rendering sub- 
stantial justice. 

19. Grant of maintenance allowance is 
always aimed at preserving the existence 
of an individual who is supposed to be 
rot in a position to support himself, 
Though, there is no express provision off 
law in the Hindu Adoptions and Mainten- 
ance Act, 1956 for grant of interim main- 
tenance allowance, yet there is no prohi- 
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bition against such am interim relief be- 
ing granted. As held in D. Udayar v. 
Rajarani Ammal, (AIR 1973 Mad 369), 
the powers to. make an interim order is 
implicit, ancillary and a necessary corol- 
lary of the power to entertain a suit and 
pass final orders thereon. 


Having given my most anxious 
consideration, I have no hesitation in 
holding that .the Court has inherent 
powers to grant interim maintenance in 
suitable cases. The grant of such interim 
relief does not in any way prejudice the 
substantial rights of the parties. To hold 
otherwise would mean that the very pur- 
Pose of the suit might be frustrated as 
the plaintiff-petitioner might not be able 
to sustain the proceedings due to want of 
means. Jn this view of the matter, I find 
myself in respectful agreement with the 
cases: in Tarini Gupta v. Gauri Gupta, 
(AIR 1968 Cal 567) and D. Udayar v. 
Rajarani Ammal, (AIR 1973 Mad 369). 







21. The plaintiff being a minor and 
jholding a registered deed of adoption in 
his favour has a prima facie case in his 
favour. The learned trial Court exer- 
[cised a discretion in his favour by grant- 
ing am interim relief. It cannot be said 
that the learned lower Court acted illegal- 
ly and! with material irregularity in exer- 
cise of its jurisdiction in granting interim 
maintenance to the plaintiff who was a 
minor, 


_ 22. For the reasons stated above, there 
is: no force im this revision petition, which 
is hereby dismissed. Looking to the facts 
and circumstances of the case, there will 
be no order as to costs. 
i Petition dismissed. 
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Dhanna and others, Petitioners v. Board 
„of Revenue for Rajasthan. Ajmer and 
others, Respondents. 

Civil Writ Petn. Nò. 590 of 1970, D/- 
7-4-1977. 

Civil P. C. (1908), O. 22, R. 4 and O. 41, 
R. 4 — Joint decree — Appeal — Death 
of co-defendant who was joined as respon- 
dent — L. R. not brought on record — 


Effect — Appeal held, not abated in en- 
tirety. 
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Where in the suit seeking declaration 
that the plaintiff was a Khatedar tenant 
and seeking possession of the suit lard the 
interests of the defendants-petitioners- 
and that of defendant R were common 
and inseparable and the decree proceeded 
On a ground common: to them, it was com- 
petent for the petitioners to file an appeal 
before the Board of Revenue without the 
necessity of joining R as either one of 
the appellants or respondents. (Para 6) 

If R had thus not been joined as one of 
the parties to the appeal, objection could 
not have been taken to the maintainabi- 
lity of the appeal on the ground that R 
was not a party to the appeal, It would 
not, therefore make any difference to the 
maintainability of the appeal if R having 
been joined as a respondent, subsequent- 
ly died and his legal representatives had 
not been brought on record. (Para. 6) 

A decree had been passed jointly 
against the petitioners and R declaring 
respondent-plaintiff to be khatedar tenant. 
If the petitioner’y appeal before the 
Board of Revenue failed, obviously there 
was no question of conflict. Even if the 
appeal before the Board by the petitioners 
succeeded, the’ decree would be a decree 
which would enure also for the benefit of 
R and as the interests of R and the peti- 
tioners are common and inseparable, there 
would be no question of any inconsistency 
or conflict or prejudice being caused to 
the interests of R in the appeal before the 
Board. AIR 1971 SC 742 and AIR 1970 
SC 108, Rel. on.; ; AIR 1972 SC 1181, Dis- 


tinguished. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1181 8 
AIR 1971 SC 742: 1971 0) SCC 265 6 
AIR 1970 SC 108 7 
AIR 1963 SC 1901 6 

I. L. Sharma,. for Petitioners; ©. L 
Agrawal, for Respondents, 

SACHAR, J.:— This is a petition under 


Art. 226 of the Constitution against the 
judgment of the Board of Revenue for 
Rajasthan, Ajmer, dated January 31, 1970, 
by which it held that the appeal of the 
petitioners had abated, and has dismissed 
the appeal without giving a decision on 
merits. 

2. One Hanuman Prasad, predecessor- 
in-interests of respondents Nos. 2 to 9 
filed a suit claiming that he was a Khate- 
dar tenant and seeking a declaration of 
the same and seeking possession of the 
suit land. .The suit was resisted by Ram 
Bux, the father of the petitioner No. 1 and 
respondents Nos, 14 to 16, and petitioners 
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Nos. 2 and 3 and by one Ratna. Suit of 
the respondents Nos. 2 to 9 was dismis- 
sed by the Assistant Collector, but on 
. appeal, it succeeded before the Revenue 
Appellate Authority, who by order dated 
July 29, 1964, decreed the suit of the 
plaintiffs against the defendants for a de- 
claration that the vlaintiffs be - declared 
Khatedar tenant of Khasra Nos. 1019/1 
and 1020/1. ‘Thereafter the defendant 
tiled an appeal before the Board of Re- 
venue. Before the Board of Revenue, 
Ram Bux had died and he. was substituted 
by the Board by petitioner No. I and. res- 
pondents Nos. 14 to 16 and so also before 
this Court. Petitioners Nos. 2 and 3 were 
the other defendants, who were arrayec 
as appellants before the Board. Ratna. 
_ the other defendant, against whom also a 
joint decree along with other defendants 
had been passed was joined as one of the 
respondents to the appeal. 


3. Ratna died during the pendency of 
the appeal before the’ Board of Revenue. 
_ No legal representative of his was im- 
pleaded; rather the petitioners applied to 
the Board to delete the name of Ratne. 
The legal representatives of Ratna also 
filed an application for being impleaded 
in his place but the same was rejected by 
the Board as being. time barred. When 
the matter came up for hearing before the 
Board, objection was taken that as neither 
Ratna nor his legal representatives were 
parties to the suit, the appeal had abated 
in toto, This has found favour with the 
Board and the petitioners being aggrieved 
have come up to this Court in writ peti- 
tion, > 

4. It is not disputed and indeed the 
Board of Revenue itself has found that 
the interests of the petitioners and Ratna 
were. inseparable since the lower court 


had awarded a decree in favour of the’ 


plaintiff-respondent against all the defen- 
dants, including the petitioners and the 
deceased Ratna. 

5. Section 208 of the Rajasthan 
Tenancy Act, 1955 provides that the pro- 
visions of the C. P. C., 1908, except provi- 
sions inconsistent with anything in this 
Act or provisions contained in List I of 
Sch. III shall apply to all suits and pro- 
ceedings under the Act. It is not dis- 
puted that Fourth Schedule, Lists I and 
II do not exclude the applicability of 
O. 41, R. 4, C. PC. Now O. 41, R. 4, 
€C. P. C. says thet where there are. more 
plaintiffs or more defendants than one În 
a suit, and the decree appealed from p-o- 
ceeds on any ground common to all zhe 
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plaintiffs or to all the defendants, any one 
of the plaintiffs or of the defendants may 
appeal from the whole decree, and there- 
upon ‘the Appellate Court may reverse oF _ 
vary the decree in favour of all the plain- 
tiffs or defendants, as the case may. be. 


6. It is apparent that in view of the 
Board's finding itself that the interests of 
the defendants~petitioners and that of 
defendant Ratna deceased were common 
and inseparable and that the decree pro- 
ceeds on a ground common to them it was 
competent for the present petitioners to 
file an appeal before the Board without 
the necessity of joining Ratna as either 
one of the appellants or respondents. If 
Ratna had thus not been joined ag one 
of -the parties to the appeal, objection 
could not have been taken to the main- 
tainability of the appeal on the ground 
that Ratna was not a party to the appeal. 
Does it make any difference to the main-| © 
tainability of the appeal if Ratna having 
been joined as a respondent, subsequent- 
ly dies and his legal representatives have 
not been brought on record? The Su- 
preme Court has answered this question 
in the negative. In 1971 (1) SCC 265: 
(AIR 1971 SC 742), Mahabir Prasad v. 
Jage Ram, plaintiff Mahabir Prasad and 
his mother Gunwanti Devi and his wife 
Saroj Devi had commenced proceedings 
against the defendants Jage Ram and 
others. Having obtained a decree, they 
tried to get it executed; but their ex~ 
ecution application was dismissed by the 
Subordinate Judge. Mahabir Prasad alone 
appealed against. the order and implead- 
ed Gunwanti and Saroj Devi as party 
respondents. Saroj Devi died: during the 
pendency of the appeal and Mahabir Pra- 
sad got her name struck off from the 
array of respondents. The High Court 
dismissed the appeal on the ground that 
the legal representatives of Saroj Devi 
having not been brought on the record, 
the appeal abated in its entirety. The Su- 
preme Court set aside the High Court’s 
judgment in view of O. 41, R. 4, Œ. P. C. 
which permitted one defendant to file an 
appeal when a decree proceeds on ground 
common to all the defendants. It may 
be noted that the Supreme Court distin- | 
guished its earlier decision in AIR 1963 
SC 1901, Rameshwar Prasad v. Shambe- 
hari Lal, on which Mr. Agrawal, learned 
counsel for the respondents, has placed 
strong reliance. The Supreme Court 
noted the distinction that in Rameshwar 
Prasad’s case, all the plaintiffs, whose suit 
had been dismissed, had filed an appeal 
and thereafter one of them had died and 


` 
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his heir was not brought on the record. 
The Supreme Court made a distinction in 
a case like the present where all the ĉe- 
eree-holders did not appeal and only one 
of them filed and the others were joined 
as party-respondents. In the present cese 
before us, the situation is identical. Not 
.all the defendants filed an appeal befcre 
the Board of Revenue, only petitioners 
‘did. Ratna was joined as a respondent 
and even if his legal representatives have 
not been brought on record, the benefit 
of O. 41, R. 4, C. P. C. cannot be denied 
to the petitioners. As observed by the 
Supreme Court in Mahabir Prasad’s case 
the argument of a conflict of decrees b2- 
tween the two courts was sot accepted 
and the Supreme Court observed,— 


see aes «Competence of the Appe- 
late Court to pass a decree appropriate <o 
the nature of the dispute in an appeal 
filed by one of several persons against 
whom a decree is made on a grourd 
which is common to him and others is 
-not lost merely because of the person wko 
was jointly interested in the claim hes 
been made a party-respondent and on hs 
death his heirs have not been brought on 
the record.” 


7. In AIR 1970 SC 108, Ratan Lal Shaa 
v. Firm Lalman Das Chhadamma Lal: a 
decree had been passed against the part- 
nership consisting of Mohanlal and Ratan- 
lal. Against that decree. Ratan Lal alona 
appealed to the High Court. Mohanlal 
was joined as a respondent in the appeaL 
He not having been served, the High 
Court dismissed the appeal as incompetent 
in absence of Mohanlal. This decision, 
however, was set aside by the Supreme 
Court by relying on O. 41, R. 4, C. P. © 
The argument that if appeal is heard there 
would be conflicting decisions betweer 
the parties, was rejected with the obser- 
vation,— 

a .But in the appeal filed by 
Ratan’ Lal: there is no possibility of a de- 


cree being passed which may impose a` 


more onerous liability upon Mohan Singh. 
The trial court has passed a decree against 
Ratan Lal and Mohan Singh jointly and 
severally. Mohan Singh is liable for the 
full amount of the claim of she plaintiffs. 
If the appeal filed by Ratan Lal succeeds, 
the court may reduce the liability of 
Mohan Singh, but there may conceivably 
be no order by the Court operating to the 
prejudice of Mohan Singh in the appeal.” 

8. In the present case also, argument 
of the conflict of decrees ‘against Ratanlal 
and the petitioners in ‘case of the 
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appeal being allowed by the Board of 
Revenue does not arise. A decree. has 
been passed jointly against the petitioners 
and Ratna declaring respondent-plaintifis 
to be Khatedar tenant. If the petitioner’s 
appeal before the Board of Revenue fail- 
ed, obviously, there is-no question of con- 
flict. Even if the appeal before the Board 
by the petitioners succeeds, the decree 
will be a decree which will enure also for 
the benefit. of Ratna and as the interests 
of Ratna and the petitioners are common 
and inseparable, there is no question of 
any inconsistency or conflict or prejudice 
being caused to the interests of Ratna 
in the appeal before the Board. Mr. 
Agrawal has also sought to rely on AIR 
1972 SC 1181, Ramagya Prasad v. Murli 
Prasad. This case however has no ap- 
plicability. All that was held in the case 
was that in a suit for accounts and parti- 
tion of partnership property, all the part- 
ners are necessary parties and if some of 
the respondents die and their legal re- 
presentatives are not brought on record, 
the right to sue does not survive and the 
appeal fails in toto. The said case has 
no application to the present case. The 
argument, therefore, that because of the 
absence of Ratna or his legal representa- 
tives, the petitioners’ appeal before the 
Board should be held to be abated in 
entirety, cannot be sustained. The Board 
of Revenue thus took a manifestly errone- 
ous, view of the law and thus failed to 
exercise jurisdiction when it refused to 
hear appeal on merits. We would there- 
fore issue a writ of certiorari and quash 
the decision of the Board of Revenue and 
direct it to rehear the appeal of the peti- 
tioners on merits and dispose it of in ac- 

cordance with the law, and merits. 
9. The petition is allowed as above, but 

there will be no order as to costs. 
Petition allowed. 
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The words ‘work done’ in Art. 56° in- 
clude a works contract. Article 56 covers 
a suit by a contractor for recovery of 
price for the work done and materials 
supolied. In the event. of a breach by the 
Government i.e, due to non-payment of 
the amount due, the contractor has the 
remedy of filing a suit for compensation 
for breach and such a suit would be gov- 
erned by Art. 115. Where a suit is based 
on a building contract containing Cls. (6) 
and (7), in standard form it is governed 
by Art. 56 and the starting point of limi- 
tation would be the date when the Engi- 
neer-in-charge issues the certificate of 
completior. and when the final measure- 
ments are made, Where such a suit is for 
breach of contract, the suit falls under 
Art. 115 and the period is to be reckoned 
from the date of breach cf contract, i. e.. 
the date of drawing up of the final bill. 
It is not possible to lay down any rule oi 
universal application. Each case must 
depend on its own facts. Case law dis- 


cussed, (Paras 13, 28, 29, 30) 
Cases Referred: Chronological Paras 
(1971) 73 Pun LR 166 1) 
(1971) 2 WLN 28 2, 23 
AIR 1970 SC 1433 26, 27, 23 
AIR 1970 Raj 268 2, 24, 25 
AIR 1965 All 590 (FB) 10 
AIR 1365 Andh Pra 186 10 
AIR 1963 Cal 277 23, 24 
ATR 1935 Lak 775 ` 22 
AIR 1934 All 436 ` 10 
AIR 1934 Lah 475 21, 24 
AIR 1928 Oudh 297 10 
AIR 2922 Lah 198:ILR (1921) 2 Lah 
376 (F3) 19, 21, & 
AIR 1914 Lah 250: 22 Ind Cas 576 18, 20 
(1909) 4 Ind Cas 902 (Lah) 20 
(1900) ILR 24 Bom 260 (FB) 19 
(1886) ILR 9 Mad 334 . f 17 
(1873) 8 Zh A 597: 29 LT 9 l 14 
. D. S.. .Shisodia, Addl. Govt. Advocate, 
for Appellant; B. P. Agarwal, for Res- 


pondent. 


SEN, Actg. C. J.:— This reference to 
the Full Bench raises a question of some 
importance, namely, whether a clam 
for damages by a contractor for non- 
payment of the price of work done aris- 
ing out of a works contract in standerd 
form containing Cis. (6) and (7), falls 
within the purview of Art. 56 of the First 
Schedule of the Indian Limitation Act, 
- 1908 or comes within the ambit of Arti- 
cle 115. 

2. The Division Bench before which 
the app2al came up for hearing felt that 
the point of limitation was one of fre- 
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quent occurrence and, therefore. there 
was need for an authoritative decision. It, 
noticed a diversity of opinion between 
the different High Courts on the ques- 
tion. It referred to two decisions of this 
Court in Bhawani Shanker v, State of 
Rajasthan (AIR 1970 Raj 268) and Tej 
Singh v. State of Rajasthan ((1971) 2 W- 
LN 28), which, the Division Bench felt, 
expressed views which were irreconcil- 
able and, therefore, it was desired that 
the point should be settled by a larger 
Bench. f Í 

3. The reference being on a point of 
law, there is no necessity of going into 
the facts in detail. The material facts 
briefly are these. By a contract in writ- 
ing dated 9-12-1957 the State Govern- 
ment of Rajasthan in the _ Irrigation 
Department, granted to the plaintiff a 
work in connection with Baori Irrigation 
Preject in Bundi district i.e, lowering 
the waste-weir below. F.T.L. by- 5’ to 
discharge surplus water of Guda Tank, 
at Pench-ki-Bacri in district Bundi. The 
plaintiff gave a tender at 16% above the 
scheduled rates, but later reduced it to 
11%. The work was to be completed with- 
in 4 months of the date of’ contract i.e. 
§-12-1957. It involved cutting of rocks, 
deepening of waste-weir, , earth work. 
vonstruction of face wall ete, Under the 
terms of the contract, the plaintiff was 
not only bound to supply labour, but 
also bear the costs of materials. During 
the execution of the work; the deepen- . 
ing of the waste-weir involved extra ` 
work, The work was completed on 7-1- 
1958. The plaintiff submitted his final bill 
on 22-9-1960. 

4, The plaintiff alleges that the ‘G’ 
Schedule was prepared without any trial 
bores and on the assumption that the 
soil was soft and only required three 
leads and three lifts and, therefore, no 
site plan of berrow pit was supplied. At 
the time of the execution of work.. the 
plaintiff, however, came across hard 
scil mixed with moranda at an early 
stage and he brought this fact to the 
notice of the Engineer-in-Charge by his 
letter dated 1-5-1955. The Engineer-in- 
charge realising the difficulty agreed 
that the plaintiff should be paid for this 
as an extra item, For the extra work 
done, the plaintiff claimed that he was 
entitled to receive payment of Rupees 
35,218. but restricted his claim to Rupees 
85,000. i . 

5. The suit was brought on 24-10-1961. 
The plaintiff alleges that the cause of ac- 
tion in the suit arose in Bundi in the 
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month of February 1960, the date on 
which he signed the final bill under pro- 
test, when the Chief Engineer disallow- 
ed his claim for payment of extra work 
done. 


6. The State Government contes:ed 
the plaintiffs claim on various grounds. 
It pleaded, inter alia, that the suit was 
barred by limitation. 

7. The learned trial Judge, while ne- 
gativing the plea of the defendant that 
the suit was barred by limitation decreed 
the plaintiff's claim to the extent of 
Rs. 56,309.15 and the defendant’s counier 
claim for Rs. 17,228.64. The resultant de- 
cree in favour of the ‘plaintiff was, there- 
fore, for Rs. 39,080.51 with interest at 
the rate of 4% per annum, 


8 Shri Shisodia, learned Additional 
Government Advocate, contends that -he 
suit in a claim founded on a contract of 
this nature is, in a sense a suit to <e- 
cover the price of the work done by -he 
plaintiff for the defendant at his request, 
where no time is fixed for payment. His 
submission, therefore, is that the suit 
would be barred by limitation under 
Art. 56, unless such suit is brought wizh- 
in 3 years from the date when the work 
is done. He points out the averment in 
para 5 of the plaint, wherein the pla.n- 
tiff has stated that the work was com- 
pleted on 1-7-1958. This allegation of ais 
has been admitted by the defendant in 
para 5 of the written statement.. ‘It is 
stated that the parties accept the date of 
completion to be 7-1-1958. The Court 
cannot substitute another date as the 
starting point. In view of the pleadings, 
the learned Additional Government £d- 
vocate contends that the work was com- 
pleted on 7-1-1958 and, therefore, -he 
plaintiff's suit brought on 24-10-1961 was 
barred by limitation under Art. 56. We 
are afraid, the contention cannot be ac- 
cepted. 

9. In reply, Shri Agrawal. learred 
counsel for the respondent, on the other 
hand, contends that Art. 56 was inapplic- 
able inasmuch as in such a case, the 
work, though done at the request of -he 
defendant, was not done for the defen- 
dant, He further contends that a suit to 
recover money for work done and mate- 
rials supplied for that work, being a 
claim which is indivisible cannot fall 
under Art. 56 and being a suit for com- 


pensation for breach of contract comses 
within the ambit of Art. 115. 
10. The contention of Shri Agrawal, 


learned counsel for the respondent, 


State v. Ram Kishan FB) (Sen Acig. C. J.) 


[Prs. 5-12] Raj. 167 


though at the 
defendant, was not 
done for the defendant, can hard- 
ly be accepted. Merely because the 
parties have entered into an agreement 
or contract, it can hardly be disputed 
that no work in such cases would be 
deemed to have been carried out by the 
plaintiff at the request of the defendant. 
The words ‘at his request’ were added to 
exclude a case of work done by the 
plaintiff gratuitously for the defendant. 
They, therefore, include a work done in 
a contract: Mathura Prasad v. Chairrnan, 
District Board, Sitapur (AIR 1928 Oudh 
297), Cantonment Board, Allahabad v. 
(Firm) Hazari Lal Ganga Prasad (AIR 
1934 All 436), Abdul Ali v. Mr. F. Von 
Goldstein, ((1909) 4 Ind Cas 902) (Lah), 
Zilla Parishad (District Board) v. Smt. 
Shanti Devi (AIR 1965 All 590) (FB), 
Subbaraju v. Village Panchayat (AIR 
1965 Andh Pra 186) and the State cf 
Punjab v. Shyamlal Gupta ((1971) 73 
Pun LR 166). 


11. The decision on the point of limi- 
tation must turn on the right construc- 
tion of Art. 56 of the Limitation Act, in 
the context of Cls. (6) and (7) of the 
agreement. 


that the 
request of the 


work 


12. The contract between the parties 
was a contract in the standard printed 
form of Building Contracts. It contains 
Cls. (6) and (7) reading as follows:— 

“Clause 6.—Final certificate—On com- 
pletion of the work the contractor shall 
be furnished with a certificate by Chief 
Engineer or other duly authorised Engi- 
neer (hereinafter called the Engineer-in- 
charge) of such completion, but no such 
certificate be given, nor shall the work 
be considered to be completed until the 
contractor shall have removed from the 
premises on which the work shall be 
executed all scaffolding, surplus mate- 
rials and rubbish, and cleaned off the 
dirt from all wood-work, doors, windows. 
walls, floors or other parts of any build- 
ing in, upon or about which the work is 
to be executed, or of which he may have. 
had possession or the purpose of the 
execution thereof, nor until the works 
shall have been measured by the Engi- 
neer-in-charge or his subordinate which 
measurements after approval by the 
Engineer-in-charge if the measurements 
were taken by a subordinate shall be 
binding and conclusive against the con- 
tractor. If the contractor shall fail to 
comply with the requirements of this 
clause as to removal of ‘scaffolding, sur- 
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plus materials and rubbish and cleaning 
off dirt on or before the date. fixed for 
the completion of the work the Engineer- 
in-charge may at the expense of the con- 
tractor remove such scaffolding, surplus 
materials and rubbish, and dispose of 
the same as he thinks fit and clean off 
such dirt es aforesaid, and the contractor 
shall forthwith pay the amount of all 


expenses so) incurred and shall have no 


claim in respect of any such scaffolding 


or surplus materials as aforesaid except . 


for any sum actually realised by the sale 
thereof.” ; 

“Clause 7.— Payment on interrnediate 
certificate to be regarded as advances— 
‘Ne payment shall be made for works 
estimated co cost less than rupees one 
thousand till after the whole of the 
works shall have been completed and a 
certificate of completion given. But in 
the case o? works estimated to cost more 
than rupees one thousand the contractor 
shail on sxbmitting the bill therefor be 
entitled to receive a monthly payment 
provortionate to the part thereof then 
approved end passed by the Engineer-in- 
Charge whose certificate of such approval/ 
passing of the sum: so payable shall be 
final and conclusive against the contrac- 
tor. But all such irtermediate payments 
shail be regarded as payments by way of 
advance against the final paymen:s only 
and not as payments for work actually 
done and zompleted, and shall not pre- 
clude the requiring of a bad, unsound 
and imperfect or unskilful work to be 
removed and taken away and recon- 
structed, or re-erected, or be considered 
as an admission of the due performance 
of the contract, or any part thereof in 
any respec:, or the accruing of any claim, 
nor shall iz conclude, determine or affect 
in any way the powers of the Engineer- 
in-charge under these conditions or any 
of them as to the final settlement and 
adjustrrent of the accounts or otherwise, 
or in any other way vary or affect the 
coniraci. The final bill shall be submit- 
ted by the contractor within one month 
of the date fixed for completion of the 
work, ctherwise the Engineer-in-charge’s 
certificate of the measurement and of the 
total amount payable for the work ac- 
cordingly shall be final and binding on 
all parvies.” 

13. On a plain construction of Cls. (6) 
and (7). it is clear that the parties by 


contract bound themselves of these 
terms: 

G) On completion of the work, the 
contractor is te be furnished a comple- 
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tion certificate by the Engineer-in-charge; 
(ii) The work shall not be deemed to 
be completed until 


(a) the contractor removes all scaffold- 
ing, surplus materials and rubbish from 
the work-site and cleans all dirt on or 
before the date fixed for the completion 
of the work. On his failure to do so, the 
Engineer-in-charge may at the expense 
of the contractor remove such scaffold- 
ing, surplus materials and rubbish; 


(b) the work shall have been measur- 
ed by the Engineer-in-charge and it 
shall be binding and conclusive against 
the contractor. 


(iii) The monthly payments of the con- 
tract shall be regarded as payments by 
way of advance against the final pay- 
ment and not as payment for work actu- 
ally done and completed and shall not 
preclude requiring of a bad, unsound, 
imperfect or unskilful work to be re- 
moved or taken away, and reconstructed 
or re-erected. 

(iv) The final bill shall be submitted 
by the contractor within one month of 
the date fixed for the completion of the 
work. otherwise the Engineer-in-charge's 
certificate of the measurement and of 
the total amount ‘payable for the work 
accordingly shall be final and binding on 
all parties. 

Thus ‘completion’ means, in terms of the 
contract, certified completion and not 
completion in fact. Where a contract 
with a builder provides that payment is 
not to be made until the certificate ap- 
proving the work and the materials is 
issued as well as the amount payable, the 
issue of such certificate is a condition 
precedent to a claim for payment: Sharne 
v. San Paulo Railway Co., (1873) 8 Ch 


. App 597. 


14. Article 56 of the Limitation Act 
reads as follows:— 


“56. For the price of Three years. When the 
work done by the work is 
plaintiff for the done.” 
defendant at his 
request, where no 
time has been 
fixed for payment.. 


“Work and Labour” in legal nomen- 
clature is a term of precise legal import. 
In England, it is the name of one of the 
common counts in actions of assumpsit 
being for work and labour done and ma- 
terials furnished by the plaintiff for the 
defendant: Black’s Law Dictionary 4th 
Edn. p. 1780. The courts in India have, 
therefore, given a wider meaning to the 
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words ‘work done’ in Art. 56 and treated 


a works- contract as coming within its . 
purview. The starting point of limitation. 


in each case must, however, depend on 
its own facts and circumstances. : 


15. In Halsbury’s) Laws of England 
8rd ,Edn. Vol. 24 p. 218, the meaning of 
the ‘expression: ‘work done’ is given thus: 


“On a general contract for work to be 
done, the cause of action accrues when 
the work is done. A contract to do work 
may, hewever, contain a condition ` that 
the price should be paid out of............ 
when a certain contingency has happen- 
ed, and in such a case the cause of action 


. does not arise until the............ contin- 
gency has happened.” 
That is precisely the case here. Unless 


the conditions laid down in Cls. (6) and 
(7) have been fulfilled, the contractor has 
no right to receive any payment of price 
for work done. The cause of action for a 
suit also does not arise till there is a re- 
pudiation of a liability. 

16. Rustomji in his “The Law of Li- 
mitation and Adverse Possession”, 6th 
Edn. p. 436, explains the scope of Art, 56 
thus: 


“Art. 56 applies, it-seems, to work or 
labour, whether mental or manual.” 
This restricted meaning cannot, in 
view, be given to the words ‘work done’ 
in Art. 56. ` 

17. There is no uniformity 
views expressed by different High Courts. 
In Sundaram & Co. v. Sankara ((1886) 
ILR 9 Mad 334) the question was whe- 
ther the zamindar’s suit-against ryots for 
recovery of the proportionate cost of re- 
pair of a tank effected through a con- 
tractor was barred by limitation. In re- 


pelling the contention, it was observed:—. 


“The question of limitation comes next. 
Being of opinion that the obligation 
rested upon the zamindar to do the work 
for the joint benefit of himself and the 
mahajanams, and that there was no time 
absolutely fixed for the re-payment. to 
him of the sums so expended, the Arti- 
cle of the Limitation Act which will 
govern the suit will be Article 56° of 
Schedule II], and the law will imply 
under the circumstances that the work 
was done at the defendants’ request. The 
time will therefore, run from the date 
when the work was done. The work was 
carried out under Government super- 
vision, and the completion certificates 
are dated 1st March and ist September 
1881. The suit was brought on 25th Janu- 
ary 1884 and is in time.” 
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18. In Radha Kishan.v. Basantlal. 22 
Ind Cas 576: (AIR 1914 Lah 250) the suit 
was one for recovery of a certain sum 
alleged to be due for the work performed 


_ and materials supplied by the plaintiff to 


the defendant under a contract. The 


“learned Judges of.the Lahore High Court 


held that neither Art. 52 nor Art. 56 was 
applicable to the entire claim. They then 
made the following observations: 

“There is no other Article specifically 
applicable, hencé the only Article which 
can be applied is Art. 120.” 

‘18. In Mohomed Ghasita v. Siraj-ud- 
din, ILR (1921) 2 Lah 376: (AIR 1922 Lah 
198) (FB) the suit was for recovery of a 
certain sum of money alleged to be due 
to the plaintiff for materials supplied and 
work done. The plaintiff made no men- 
tion of the price of the materials as dis- 


` tinct from the price of the work and the 


plaint contained no reference whatsoever ' 


. to two claims and there was-only one indi- 


visible claim and that was for the balance 
of the money due to the plaintiff on the 
basis of a-contract. The Full Bench of the 
Lahore High Court referred to a well 
settled rule of law that the combination 
of several claims in one suit does not de- 
prive each claim of its specific character 
and description, as laid down in Shrini- 
was v.-Hanmant ((1900) ILR 24 Bom 260) 


. (FB). Shadi Lal C. J. who delivered the- 


judgment of the Full Bench, observed:— 


“The question, however, is whether the 
action as brought by the plaintiff can 
be treated as combination of two. distinct 
claims, Now.- the ‘plaint makes. no men- 
tion of the price of the materials as dis- 
tinct from the price of the work and con- 
tains no reference whatsoever to two 
claims. There is only ene indivisible 
claim, and that is for the balance of the 
money due to the plaintiff on the basis 
of a contract, by which he was to be 
paid for everything supplied and done by 
him in connection with the flooring of 
the building at a comprehensive rate. 
The claim as laid down in the plaint is 
an indivisible one; it cannot be split up 
into. two portions. We must, therefore, 
hold that it falls neither under Art. 52 
nor under Art. 56.” 


That construction tacitly adopts Rustom- 
jis view that -Art. 56 has a limited con- 
notation. 

20. Their Lordships overruled the 
decision in Radha Kishan v. Basant Lal, 
(AIR 1914 Lah 250) (supra) stating: 

“Now, With all deference to the learn- 
ed Judges, we are unable to hold that 
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there is no other article governing a 
claim of that character. Jt seems that 
their attention was not drawn to Arti- 
cle 115, which governs every suit for 
compensation for the 
tract not in writing registered and not 
specially provided for in the Limitation 
Act. It is beyond doubt that this article 
is a general provision applying to all 
actions ex-contract not specially provid- 
ed otherwise; and the present claim cer- 
tainly arises out of a contract entered 
into between the parties.” 

21. In Sitaram v. Mt. Mahmudi Begam 
(AIR 1834 Lah 475) where a contract for 
construction of a building was given but 
before the completion of the work the 
contract was entrusted to another person; 
on a suit by the original contractor, it 
was held following Mohomed Ghasita v. 
Sirajuddin, (AIR 1922 Lah 198) (FB) (su- 
pra), that the suit was governed by Arti- 
cle 115 and it had to be brought within 
3 years from the date of the breach of 
the contract. 


22. In the Secy. of State for India v. 
Gajjan Singh (AIR 1935 Lah 775) the 
Military Department gave a works con- 
tract for construction of certain building. 
The contract stipulated, as here, that 
during the progress of the work pay- 
ments were to be made to the contractor 
by way of advances to be adjusted at 
the time of the preparation of the final 
bill. The balance was to be paid after’ the 
final bills had been prepared by the 
Military Department. These bills had to 
be prepared after final measurements 
made in the presence of the contractor 
after the completion of the work. Soon 
after he had completed the work, the 
contractor requested the officers of the 
Engineering Department concerned to 
measure the work in his presence and 
prepare the final bill after takirg the 
fina] measurements, but the request of 
his was net complied with. The conten- 
tion that the suit was barred by limita- 
tion was negatived and it was observed:— 

“The main contention of the Govern- 
ment Advecate is, and this proposition is 
not denied by the plaintiff's counsel, that 
the normal time within which a suit of 
this description should be brought is 
three years from the date of the accrual 
of the cause of action. The Government 
Advocate claims that this period of three 
years should begin from the date on 
which the final bill should have been pre- 
pared. 

The plaintiff, on the other hand, claims 
that it should begin from the date on 
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which the- amount due to the plaintiff 
becomes payable and this date: would be 
the date on which the contractor sub- 
mits his final bill and failing his submis~ 


. Sion of a final bill, the date on which the 


Engineeér-in-charge certifies the measure- 
ments and the total amount payable to 
the contractor. It is therefore contended 
that as no final bill was submitted by the 
contractor because the military autho- 
vities did not measure the work in his 
presence, nor did they give him a certifi- 
cate of completion, as required by Cl. 6 
of the tender, and as the Engineer-in- 
charge did not sgn the final measure- 
ments and the final bill till after the suit 


had been instituted, no question of limi- ` 


tation arises in the case. 

The Government Advocate has practi- 
cally no reply to this argument, and this 
is the view adopted by the learned 
Senior Subordinate Judge.” 


23. The decision of the Calcutta High 
Court in M. L. Dalmiya and Co. v. Union 
of India (AIR 19€3 Cal 277) is directly in 
point. There, the Cour: was concerned 
with interpreting Cls.-(6) and (7) which 
were identically the same. That was a 
suit for compensation: for breach of con- 
tract by the Government. Clause (6) pro~ 
vided for submission of running bills and 
for deduction of unsatisfactory work. 
The final bill was to be submitted for 
certification of completion of work. There 
was non-payment of the final bill. Thus 
the suit was based on breach of contract 


‘and, therefore, the Court held that Arti- 


cle 115 applied. In. dealing with question 
of limitation, it was observed:— 

“Clause (7) of the contract provides 
that the final bill shall ‘be submitted by 
the contractor within one month of the 
date fixed for completion of works, 
otherwise the Engineer-in-charge’s certi- 
ficate of measurement and of the total 
amount payable Zor the works according- 
ly shall be final-and binding on all par- 
ties. Clause (6) provides that a final certi- 
ficate of completion of works shall be 
furnished to the contractor. Government 
will be entitled to withhold certificate 
till the contractor removes certain mate- 
Tials and scaffolding and does some clean- 
ing up operation. In default of the con- 
tractor’s removing the materials and do- 
ing the clearing up operation, the Gov- 
ernment will be entitled to do it ‘itself 
and the contractor is liable to pay the 
expenses incurred by the Government. 

Tt follows that in cases where the con- 
tractor fails to remove materials and 
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scaffolding ete, and to do clearing up 
operation, the penalty is that the  con- 
tractor will not be entitled to a certifi- 
eate of completion and without.such cer- 
tificate the contractor is not entitled to 
submit his bill for payment; In such 
cases, J apprehend, it is the duty of the 
Government, after doing the work de- 
parimentally, to give the contractor a 
certificate of completion. Till such ¢erti- 
ficate is given, the contractor cannot sub- 
mit his bill and get payment and che 
cause of action for payment. in terms of 
the contract, does not arise. Looked at 
from this point of view, in the matter of 
presentation and determination of he 
ecntractor’s claim, there are reciprocal 
obligatiens on either party. In such cases 
where there are reciprocal obligations for 
submitting or scrutinising of bills before 
payment can be received, the eause of 
action for payment does not arise on che 
eompletion of works and time eannot run 
till the cause of action accrues.” 
Xx Xx EX 

“Till the certificate - of completion. is 
given to the contractor, no claim for pay- 
ment can be made by the contractor, 
even after the completion of works.” 

_ We are in respectful agreement with 
these observations, : 

24. In Bhawani.Shankar v. State of 
Rajasthan (AIR 1970 Raj 268) Jagat 
Narayan. C. J., delivering the judgment 
of the Division Bench, observed that 
Art. 115 had no application to a gase 
where the contract was for completed 
work, He accordingly held that the dezi- 
sions in Mahomed Ghasita v. Sirajuddin, 
(AIR 1922 Lah 198) (FB) (supra), and 
Sita Ram v. Mt, Mahmudi Begam, (ATR 
1934 Lah 475) (supra), were distinguish- 
able on facts. He then referred to M. L. 
Dalmiya and Co. v. Union of India, (ATR 
1963 Cal 277) (supra) and observed that 
even assuming that Art. 115 is applicakle, 
the time must begin to run from the dete 
when the payment was made on the final 
bill to the plaintiff, - 

25. In Tej Singh' v. The State of 
Rajasthan, (1971) 2 WLN 28, Jagat Nara- 
yan C. J., speaking for the same Division 
Bench reiterated his earlier view in 
Bhawani Shankar v, State of Rajasthan 
(AIR 1970 Raj 268) (supra) and held trat 
since the suit was for the price of the 
work done by the plaintiff for the defen- 
dant and no time for payment was fixed 
Art, 56 was applicable, 

26. In Gannon Dunkerley & Co. L-d. 
v. Union of India (AIR 1970 SC 1423) 


State v, Ram Kishan (FB) (Sen Aetg. C. J.) 
‘their Lordships. 
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; while dealing with a 
claim by a- contractor for payment of 
additional rate above stipulated rate in 


view of change in circumstances, held 
that the claim in suit was not for the 
Price of the additional work done, but 


for enhanced rate in view of the altered 
circumstances and, therefore, Art. 56 was 
not applicable. Their Lerdships then stat- 
ed that the additional work directed by 
the Engineer-in-charge when carried out 
might be deemed. to be done under the 
terms of the contract; but the claim. for 
enhanced rates did net arise out of the 
contract; it was in any case not a claim 
for compensation for breach of contract 
and, therefore, Art. 115 was not attracted. 
On that view, their Lordships held that 
the claim for enhanced rate must . fall 
within the terms of Art, 120. 


27. With his usual fairness, Shri Shi- 
shodia, learned Additional Government 
Adveceate frankly conceded that the 
plaintiffs claim for extra work fell with- 
in Art. 120 of the Limitation Act and, 
therefore, was not barred by limitation, 
in view of the decision of their Lord- 
ships in M/s. Gannon Dunker'ey & Co. 
Ltd. v. Union of India (AIR 1970 SC 1433) 
(supra). 


28. To sum up: The decision of the 
Supreme Ceurt in M/s. Gannon Dunker- 
ley & Co. Ltd. v. Union of India (AIR 
1970 SC 1433) lays down, as a necessary 
corollary, that a suit of this nature may 
fall under Art. 56 or Art. 115, depending 
on the facts and circumstances cf each 
case, Their Lordships’ decision lends sup- 
port to the view that Art. 56 covers a 
suit by a contractor for recovery of 
price for the work done and materials 
supplied. They also recognised that in 
the event of a breach by the Gevern- 
ment i.e., due to non-payment of the 
amount due. the contractor has the re- 
medy of filing a suit for compensation 
for breach and such a suit would ‘be gov- 
erned by Art. 115. : 

29. Where a suit is based on a build-} 
ing contract containing Cis. (6) and (7),/ 
as here, is governed by Art. 56 cf the 
First Schedule of the Indian Limitation 
Act, 1908 the starting point of. limitation 
would be the date when the Engineer-in- 
charge issues the certificate of comple- 
tien and when the ‘final measurements 
are made. Where such a suit is for breach 
of contract, the suit falls under Art. 115 
and the period is to- be reckoned from 
the date of breach of contract, i.e., the! 
date of drawing up of the final bill, 
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30. We are bound by the decision of 
their Lordships. It is. therefore, not pos- 
sible to lay down any rule of universal 
application’ Each case must depend . on 
its own facts. The reference is answered 
accordingly, : 

j Answer ‘accordingly. 
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(A) Rajasthan Sales Tax Rules, R. 15— 
First regist2zred dealer exempt from pay- 


ment of tax — Whether sale by second ` 


dealer is deemed to be sale at first point. 
(2968) 21 STC 114 (Raj), Overruled. 


(Rajasthan Sales Tax Act (29 of 1954),. 


Ss. 4, 5). 

A registered dealer who sells goods to 
another registeréd dealer and the first 
registered dealer is exempt from pay- 
ment of sales tax this cannot make the 
sale effected by the second dealer sub- 
ject to the liability of payment of sales 
tax. A combined reading of sub-rules (1) 
and (3) of R. 15 leads to an irresistible 
conclusion that merely because the goods 
are exempt in the hands of the manu- 


facturer that will not shift the point of - 


tax in the series of sale. The manufac- 
turer-seller is indisputably a dealer in 
the series of sales by successive dealers. 
In view of sub-rule (1) of R. 15 read with 
S. 5 of the Act sale effected by the seller 
shall be at the first point in the series 
of sales ard the first point cannot be 
shifted to the other successive dealers 
simply on the ground that the sale at 
the first point was exempt from the pay- 
ment of tax. The first point in the series 
of sales will be the sale made by the 
manufacturer-seller even though he may 
be exempt from the payment of sales tax 
under S. 4 (2). (1968) 21 STC 114 (Raj), 
Overruled. Case law discussed. 
(Paras 7, 11) 
(B) Interpretation of Statutes — Tax- 
ing statutes — Interpretation. 
In fiscal legislation a transaction can- 


not be taxed on any doctrine of ‘the 
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substance of the matter’ as distinguished 


- from its legal signification, for a subject 


is not liable to tax on supposed spirit of . 
law ‘or by’ inference or by analogy. The 
subject ‘is not to be taxed unless the. 
words of the taxing statute unambigu- 
ously impose the tax on him. The Court 
must interpret taxing statute in the light 


of what is clearly expressed; it cannot 


imply anything which is not expréssed; 

it cannot import provisions in the statute 

80 as to supply eny assumed deficiency. 

. Held that the terms of R. 15 of the 

Rajasthan Sales Tax Rules were very 

wide so a to reckon a first point sale by 

the registered dealer who was exempt 

from tax. It did not conceive of shifting 

of a first point tax to a second point and 

unless the Rule so provided one could not 

by filling up the deficiency construe the 

second pcint sale as first point on the 

ground that the first point sale was ex- 

empt from tax. (Para 7) 
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LR 2427 : 

(1958) 21 STC.114 (Raj) 
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(1878) 3 AC 473 i 

(1855) 11 Ex Ch 452: 156 ER 908 


Sagar Mal Mehta, for Applicant; S. K. 
Tewari, Advocate-General, -for Respon- 
dents. 


. JOSHI, J.:— As directed by the- 
Bench of this Court by its order dated 
25th of January, 1974, passed under Sec- 
tion .15 (8) of the Rajas than Sales Tax 
Act, 1954, hereinafter called the Act, in 
F. B. Civil Sales Tax Reference, Applica- 
tion No. 31 of 1969, the Board of Reve- 
nue has referred the following question 
of law tc. this Court:— 

“Whether when a registered dealer 
sellis to another registered dealer and 
the first registered dealer is exempt from 
payment of sales tax, the sale by the se- 
cond registered dealer is deemed to be 
sale at the first point and the sale by the . 
first registered dealer exempted from 
payment of tax would not be taken into 
consideration for the purpose of sales 
tax?” 
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As the question referred to- us is a ques- 
tion of law, we need not give the facts 
leading to this reference in detail. [t-will 
suffice to mention material facts which 
are necessary for the decision ` of.thë 
question referred to us. 
2. The applicant a 
. was assessed on 
in respect of the spare cycle parts pur- 
chased from another registered deal- 
er exempted from payment of tax under 
a Government . Notification No. F. (134) 
Es 58-1} dated 1-1-60 in the r 
year, 1960-61 by the Sales-tax Officer 
Jaipur City Circle A. The Sales-tax Offi- 
cer was of the view that the manufac- 
turer-dealer alone’ could claim exemp- 
tion under the aforesaid Government No- 
tification dated 1-1-60 and the first point 
of tax devolved upon the applicant- 
assessee, The applicant being aggrieved, 
went in appeal before the learned -Deputy 
Commissioner Commercial Taxation (Ap- 
peals) who held that the first point in 
series of sales was in the hands of the 
manufacturer registered dealer and so 
no sales-tax could be charged on- the 
sales effected by him. It was now the 
turn of the Department which took the 
matter by way of revision’ before the 
Board of Revenue.. The Board of Reve- 
nue accepted the revision. and set aside 
the order of the Deputy Commissioner, 
Commercial Taxation (Appeals) and ré- 
stored that of the assessing authority: 
The Division Bench of the Board of Re- 
venue relied upon a Division Bench deci- 
sion of this Court, namely, Nagaur Sahar 
Kendriya Sahakari Kar Vikraya Sangh v. 
The State of Rajasthan, ((1968) 21 STC 
114) (Raj). The applicant. thereupon 
moved an application under S. 15 (1) of 
the Act before the Board of Revenue re- 
- quiring it to refer the question of law 
mentioned in his application to this 
Court. The Board of Revenue, however, 
did not accede to the request of the ap- 
plicant as in its view the question pro- 
posed to be referred to this Court was 
already settled in Nagaur Sahar Ken- 
driya Sahakari Kar Vikraya Sangh’s case. 
The assessee therefore. moved an appli- 
cation under S. 15 (2) of the Act in this 
Court whereupon Full Bench of © 
Court directed the Board of Revenue to 
state the case and refer the question of 
law as stated above. The Board: of Re- 
venue in compliance with the above di- 
rection has referred the above-mentioned 
question for our decision. 
3. Mr. S. M. Mehta 
for the assessee contends before us that 


registered dealer 
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assessment: 


this . 


learned counsel’ 
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the tax payable ‘by a dealer under S. 5 
of the Act is at a single point in the 
series of sales by successive dealer as 
may. be prescribed by the Rules. He sub- 
mits that under R. 15 of the Rajasthan 
Sales Tax Rules, hereinafter called the 
Rules, the tax payable under the Act is 
at the first point in'series of sales and 
the. first point in series-of sales having 
exhausted in the hands of the manu- 
facturer-seller no sales-tax could be 
chargéd from the assessee as his sale was 


a second point in the series of sale. 


4. In reply Dr. S. K. Tewari the 
learned Advocate-General contends that 
the sale effected by the manufacturer- 
dealer in this case being exempted from 
sales-tax could not be taken to be a sale 
at the first point in the series of sales and 
the first point in-the series of sale shall 
be one which is actually liable. to pay- 
ment of sales-tax. He relies upon Nagaur 
Sahar Kendriya Sahakari Kar Vikraya 
Sangh’s case ((1968) 21 STC 114) (Raj). 

5. In order to appreciate the rival 
contentions advanced before us, it is ne- 
cessary to refer to some of the. relevant 
provisions of the Act as well as the Rules 
as they existed during the assessment- 


- year 1960-61. 


6. Section 2 (s) defines taxable turn- 
over as under:— ; 

“Taxable turnover means that part of 
the turnover which remains after de- 
ducting therefrom the aggregate amount 
of the proceeds of sale of goods— 

(i) on which no tax is -leviable under 
this Act, 

(ii) which have ehady been subjected 
to tax under this “Act, 

(iii) which have been sald to persons 
outside the State for Consumption: outside 
the State, and 


(iv) which are taxable at the last point 
and have been sold to registered dealers 


for the purpose of re-sale within the 
State.” 
Section 4 of the Act provides that the _ 


Act will not apply to certain sales, <A 
relevant portion of this section may be 
reproduced as under:— : 

“4. Act not to apply to certain sales: 
‘No tax shall be payable under this Act 
on the sale or purchase of any of the ex- 
empted goods if the conditions specified 
T Column 3 of the Schedule are satis- 

ed. 

(2) Where the State Government is of 
the opinion that it is necessary or expe- 
dient in the public interest so to do, the 
State Government may, by notification 
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in the Officcal Gazette exempt from tax 
the sale or purchase of any goods or 
class of goods or any person or class of 
persons on such conditions and on pay- 
ment of such fee as may pe specified in 
the notification..............6 
Then comes S. 5:of the Act. It reads as 
under: 

“5. Rate of tax— The tax payable by 
a dealer under this Act shall be at such 
single point in the series of sales’ by 


successive dealers as may be prescribed. 


and shall be levied at the rate of 4 per 
cent on the taxable turnover............ 


Rule 15 of the Rules prescribes the mode ' 


of levying the sales-tax. Rule 15 as it 
existed during the relevant period reads 
as under:— 

“15. The point of tax.— (1) Subject to 
the provisions of sub-rule (2) the tax 
payable under this Act shall be at the 
first point in the series of sales and this 
Rule shall apply to all dealers including 
manufactur2rs and importers and applies 
to all goods. 

(2} The tax in respect of sate of such 
gocds as may be natified in this behalf 
by the Gowernment shall be payable at 
the last point in the series of sales. 


(3) Nothing in these Rules shall be con- 


strued as effecting any exemption grant- 
ed by or under S. 4. 

Explanation: For the purpose of this 
Rule the expression ‘the first point in the 
series of sales’ means the first sale in 
such series by a registered dealer and the 
expression ‘the last point in the series of 
sales’ mears the last sale in such series 
to an unregistered dealer or consumer 
or to a registered dealer for the purpose 
other than the sale within the State.” 

7. Having referred to the relevant 
provisions Df the Act and the Rules, let 
us now turn back-to the contentions ad- 
vanced before us. The contention of Dr. 
Tewari is that the first point in the 
series of seles shall be one which is liable 
to paymen: of sales-tax. His say is that 
a sale which is exempt from tax cannot 
be taken to be a first point in the series 
of sales ani the first point in the series of 
sales will only begin when the sale is a 
taxable one. We are unable to accept this 
contention. Section 5 of the Act specifi- 
cally lays down that the tax payable by 
a dealer under the Act shall be at a sin- 
gle point in the series of sales by succes- 
sive dealers as may be prescribed. Sub- 
rule (1) of R. 15 of the Rules specifically 
lays down that subject to the provisions 
of sub-rule (2) the tax payable under 
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this Act shall be at the first point in the 
series of sales including the sales effect- 
ed by manufacturers, importers etc. If 
We peruse sub-rule (1) carefully then 
in cur opinion the contention of Dr. 
Tewari has no legs to stand. Sub-rule (1). 
does not exclude the sales. made by a 
manufacturer for the purpose of reckon- 
ing the first point in the series of sales. 
Sub-rule (3) clearly lays down that no- 
thing contained in R. 15 shall be constru- 
ed as affecting any exemption `“ granted 
by or under S. 4. Section 4 empowers the 
Government to exempt certain gacds 
from the levy of sales-tax. A combined 
reading of sub-rules (1) and (3) of R. 15 
leads to an irresistible conclusion that 
merely because the goods are exempt in 
the hands of the manufacturer that will 
not shift the point of tax in the series 
of sale, Sub-rule (3) of R. 15 of the Rules 
is of great significance inasmuch as it 
clearly says that nothing in R. 15 shall 
be construed as affecting any exemption - 
granted by S: 4 of the Act. Further in 
the explanation clause in R. 15, the rule- 
making -` authority has specifically clarifi- 
ed that the expression ‘the first point in 
series of sales’ means the first sale in 
such series by a registered dealer. The 
explanation in this behalf does not make 
any limitation as to the category of sale. 
Merely because the. first sale is exempted 
is hardly of any significance while rec- 
koning the first point in the series of sale 
in view of the explanation incorporated 
in R. 15. Had the legislature intended 
otherwise then it would not have pro- 
vided the explanation in the manner it 
has done. The explanation incorported in 
this Rule makes no distinction for the 
purpose of reckoning the first point in 
the series of sales on the ground that 
the first salé is exempted from payment . 
of tax. 

In this connection reference may be 
made to Kanpur Banaspati Stores v. 
Commr. of Sales Tax, U. P., Lucknow, 32 
STC 655: (AIR 1973 SC 2373). The term 
successive dealers in the series of sales 
came to be interpreted in Kanpur Banas- 
pati Store’s case. In that case their 
Lordships of the Supreme Court have 
laid down that the registered dealer im- 
porting and distributing goods is the 
first dealer in the State and he shall be 
considered as one of the- successive deal- 
ers in the series of sales, According to 
their Lordships the chain of successive 
dealers begins from the’ first dealer and 
it goes up to the last dealer. Any one of 
the dealers in this chain can be consider- 
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ed as a successive dealer. The series des 
not begin in the middle but necessarily 
begins at the very beginning. From the 
above decision of the Supreme Court, 
it will be obvious that the manufacturer- 
seller is indisputably: a dealer in the 
series of sales by successive dealers. In 


view of sub-rule (1) of R. 15 read with | 


S. 5 of the Act, sale effected by the seller 
shall be at the first point in the series of 
sales and the first point cannot be shifted 
to the other successive dealers simoly 
on the ground that the sale at the first 
point was exempt from the payment of 
tax. In view of the plain language of 
R. 15 read with S. 5 of the Act, we. are 
left with no doubt in our minds that che 
first point in the series of sales will be 
the sale made by the manufactur2r- 
seller even though he may be exempt 
from the payment of sales-tax under S2c- 
tion 4 (2) of the Act. It will be appropri- 
ate here to refer to sub-rule (2) of R. 15 
of the Rules. Sub-rule (2) of R. 15 em- 
powers the Government to shift ~he 
point of tax at the last point in the series 
of sales by a notification issued in that 
behalf by the Government. But in he 
absence of such a notification it is very 
difficult for us to concede to the conten- 
tion of Dr. Tewari. 


Dr. Tewari, however, strongly relies 
upon the decision of Division Bench of 
this Court rendered in Nagaur Sahar 
Kendriya Sahakari Kar Vikraya Sargh 
v. The State of Rajasthan ((1968) 21 STC 
114) (Raj) and submits that it direcily 
supports his contention and this Court 
should not depart from the view taken 
by the Division Bench. We have caze- 
fully examined the Division Bench case 
relied upon by Dr. Tewari, but, we ve- 
gret, we cannot endorse the line of rea- 
‘ soning adopted in that case. In Nageur 
Sahar Kendriya Sahakari Kar Vikreya 
Sangh’s case the Nagaur Sahar Kendr‘ya 
Sahakari Kar Vikraya Sangh, hereinafzer 
to be referred as the Sangh, was a regis- 


tered dealer under the Act. The Sangh 
had purchased the cereals from certain 
registered dealers in Ganganagar who 


were exempt on the hasis of exemption 
certificates held by them. The Sangh 
claimed that it was not liable to sal2s- 
tax under the Act. The Sales-tax Officer, 
however, disallowed its claim and held 
that the sales pertaining to the cereals 

were also taxable. The assessment order 
` passed by the Sales-tax Officer was chal- 
lenged by way of a writ petition before 
the Division Bench of this Court. In the 
writ petition it was contended that as the 
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Sangh had purchased the cereals from 
Ganganagar and Bharatpur dealers who 
held exemption certificates and so they 
were not liable to pay the sales-tax. This 
contention was overruled. The Division 
Bench speaking through Kan Singh J. 
observed that— Boe: 

“The learned counsel contended that 

the mere fact that they were holders of 
exemption certificates should not mean 
that they were not the first sellers. In 
our view, the fact that they were exempt 
from payment of tax shows tha: the sale 
of goods at that stage was not at all tax- 
able and the taxability arose only after 
the stage the goods had come into the 
hands of the Sangh.” 
According to the Division Bench the first 
point in the series of sale will be sale 
which is actually subjected to payment 
of tax and the first sale effected by a- 
person who was exempt from sales-tax 
cannot be reckoned as a sale at the first 
point. Looking to the plain language of 
R. 15 read with S. 5 of the Act we are 
of the opinion that the first point in the 
series of sales shall mean the first sale in 
such series by a registered dealer. The 
fact that the first registered dealer is ex- 
empt from tax is hardly material. There 
is nothing in the R. 15 to convert the 
second point sale to a first point sale 
simply because the first point registered 
dealer was exempt from the payment of 
tax under S. 4 (2). It is well to remem- 
ber here that the taxing statute is to be 
strictly construed. It is settled law that 
the subject is not to be taxed without 
clear words for the purpose and that 
every Act of Parliament must be read 
according- to the natural construction of 
the words. In Cox v. Rabbits, (1878) 3 
AC 473 at p. 478 Lord Cairns stated in his 
classic passage the principle thus— 

“A taxing statute must be construed 

strictly; you must find the words to im- 
pose the tax and if the words are not 
found which impose the tax it is not to 
be imposed.” 
In St. Aubyn (L. M.) v. A. G., (1951) 2 
All ER 473 at p. 485 Lord Simond quoted 
the following passage of Lord Wensly- 
dale in Re Micklethwait, (1855) 11 Ex 
Ch 452 which was cited with approval 
by Lord Halsbury L. C. in Tenant v. 
Smith, (1892) AC 150:— 

“It is a well-established rule that the 
subject is not to be taxed without clear 
words for ‘that purpose; and also that ' 
every Act of Parliament must be read 
according to natural construction of the 
words.” .- . 
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In Bank of Chettinad v. Income-tax Com- 
missioner, SIR 1940 PC 183 the Privy 
Council stated that’ principle of fiscal 
legislation chat if the person sougat to 
be taxed ccmes within the letter of the 
law he must be taxed. 


On the other hand, if the Crown seek- 
ing the tax cannot bring the subject 
within, the letter of the law, the subject 
is free; however, apparently within the 
spirit of the law the case might otherwise 
appear zo be. In Banarsi Debi v. L.-T. 
Officer, AIE 1964 SC 1742 -Subbarao J. 
speaking fo? the Court ruled as follows:— 

“Before construing the section it will 
be useful to notice the relevant rules of 
constructior. of a fiscal statute. In Oriental 
Bans Corp. v. Wright (1880) 5 AC 842 at 
p. 856, the Judicial Committee held that 
if a statute professes to impose a charge, 
the intenticn to impose a charge, subject 
must be shown by clear and unambigu~ 
ous language. In Canadian Eagle Oil Co. 
v. R.. 1946 AC 119 at p. 146 Viscount 
Simon L. C. observed: 

“In the words of Rowlatt J. ......... in a 
taxing Act one has to look at what is 
clearly said, There is no room for any 
intendment There is no equity about a 
tax. There is no presumption as to tax. 
Nothing is to be read in, nothing is to be 
implied. One can only look fairly at the 
language used.” - 

“In other words, a taxing statute must 
be couched in express and unambiguous 
language. “he same rule of construction 
has been accepted by this Court in Qur- 
shai Saigal v. Commr. of Income-tax, 
Punjab, 1963-48 ITR (SC) 1: (AIR 1963 
SC 1062) wherein it was stated: 

‘It is well recognised that the rule of 
construction that if a case is not covered 
within the four corners of the provisions 
of a taxing statute no tax can be impos- 
ed by inference or by analogy or by 
trying to probe into the intention of the 
- legislature and by considering what was 
the substance of the matter...... CA 
From the discussion cf the above cases it 
will appear that in fiscal legislation a 
transaction cannot be taxed on any doc- 
trine of ‘the substance of the matter’ as 
distinguished from its legal signification, 
for a subject is not liable to tax on sup- 
posed spirit of law ‘or by’ inference or 
by analogy. The subject is not to be tax- 
ed unless the words of the taxing statute 
unambiguously impose the tax on him. 
The Court must interpret taxing statute 
in she light of what is clearly expressed; 
lit cannot imply anything which is not 
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expressed; it cannot import provisions in 
the statute so as to supply any assumed 
deficiency. Now in our opinion the terms 
of R. 15 are very wide so as to reckon a 
first point sale by the registered dealer 
who is exempt from tax. The words in 
the R. 15 are wide enough to cover the 
sales made by a registered dealer ex- 
empt from tax. It does not conceive of 
shifting of a first point tax to a second 
point and unless the Rule so provides 
one cannot by filling up the deficiency 
construe the second point sale as first 
point on the ground that the first -point 
sale is exempt from tax. This is exactly 
what has been done by the Division . 
Bench in M/s, Nagaur Sahar Kendriya 
Sahakari Kar Vikraya Sangh’s case (1968- 
21 STC 114) (Raj) although there are no 
words in R. 15 as it existed then to war- 
rant a conclusion which the Division 
Bench had arrived at. The language of 
R. 15 is unambiguous. There is nothing 
in the Rule to convert the second point 
Sale into a first point sale simply on the 
ground that the first point sale is exempt 
from payment of tax. The Division Bench 
in that case while interpreting R. 15 has 
by a wrong assumption converted the 
second point sale as first point sale on 
the ground that the first point sale is 
exempt from tax. This is against the well 
recognised principles of construction of 
the statute as the language of R. 15 does 
not warrant such shifting. To us it is 
clear chat R, 15 is comprehensive so aa 
to embrace in its fold all sales irrespec- 
tive of whether they have been actually 
subject to payment of tax or not. The 
first point in the series of sales therefore | 


‘has no relation to its actual taxability as 


has been ruled ty the Division Bench. 
With great respect to the learned Judges 
we regret to say that the decision in 
Nagaur Sahar Kendriya Sahakari Kar 
Vikraya Sangh’s case so far as it relates 
to converting the second point sale to a 
first point is concerned, is not a good law 
and we are constrained to overrule it. 
We are supported in our view by .deci- 
sions of the Madras High Court and 
Allahabad High Court reported in A. K. 
Munuswamy Mudaliar & Co. Tannery v. 
State of Madras, 7 STC 1: {AIR 1956 Mad 
101) and Barjatya Traders v. Sales Tax 
Officer, 1968-21 STC 197 (All) respec- 
tively. 

8 In A. K. Munuswamy Mudaliar & 
Co. Tannery’s case (AIR 1956 Mad 101) ` 
the assessees were licensed tanners and 
dealers in hides and skins. They purchas- 
ed raw hides and skins outside the State 
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and were exempt under the Madras Ge- 
neral Sales Tax (Turnover and Assess- 
ment) Rules, 1939. 
tities held that the hides sold by ases- 
sees were taxable in their hands. is- 
approving the decision of the Sales Tax 
Authority the High Court of Madras held 
that the essence of a single point of texa- 
tion consists in the fixation of a single 
point either by the Act itself or under 
the rule-making power if the Act so 
prescribes. It was observed that the 20r- 
mal and grammatical meaning of the ex- 
pression ‘paid the tax leviable under the 
Act’ is ‘paid such tax if any as has been 
levied under the Act’. Where no tax is 
payable under the Act on the purchase 
made by a tanner because the Madras 
General Saleg Tax Act exempts such 
transaction of sale or purchase from tax, 
the tanner on whose purchase no taz is 
leviable, cannot be said to have not raid 
the tax leviable under the Act so as to 
bring him within the class of people who 
are subjected to tax on the turnover: of 


the tanned hides and skins sold by them. - 


In Barjatya Traders’ case ((1968) 21 STC 
197) (All) the question was whether 
where the first purchase is exempt from 
tax and the commodity is sold again, the 
second purchase will attract the tax or 
not? In that case the assessee purchased 
‘arhar dal’ from ‘dal’ manufacturers who 
had imported from outside Uttar Pradesh 
and were exempt from tax. The Sales-tax 
Officer took the view that the liability of 
the assessee to tax is attracted as the 
‘dal’. dealers had not previously paid the 
tax. The High Court overruled the view 
- taken by the Sales-tax Officer and inter 
alia observed that— 

“In our opinion the Sales-tax Cfficer 
has misconceived the basis on waich 
liability to purchase tax is created by 
S. 3-D (1). That provision imposes pur- 
chase tax on first purchases. It is the 
first purchase of a commodity which at- 
tracts the tax. It is irrelevant that for 
one reason or another the first purchase 
in some cases has been exempt from tax. 
If the first purchase is free from tax 
and. the commodity is sold. again, the 
second purchase thus effected will not 
` attract tax. That is because the law im- 
poses purchase tax on the first purckase 
and not upon the second purchase.” 

The above decision clearly lends supoort 
to the view which we have taken. 

9. We may also refer to a circular of 
the Commissioner of Excise and Taxation 
Department No. F.32 (3/1) S.T. 58‘606 
dated 16th March, 1959. Some doubts 
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The Sales Tax Aucho- ~ 


Cycle Hatt of Jaipur v. Board ef Revenue (FB) (Joshi J.) (Prs. 8-101 Raj. 177 


were raised ‘as to whether the goods con- 


ditionally exempted on the basis of 


annual fee should suffer tax in the hands 
of the subsequent dealers and whether 
subsequent dealers should also hold ex- 
emption certificate to save themselves 
from payment of tax. The Commissioner 
after examining the question observed as 
follows :— . 


"That the scheme of our Sales-tax Law 
is first stage single point and the first 
stage or point has been defined as to first 
sale by a registered dealer. As such the 
sale of goods by a dealer in a series of 
sales subsequent to the first sale by a 
registered dealer would not be taxable. 
The liability to pay the tax ig exhausted 
at the stage of sale by the first registered 
dealer enjoys exemption, the subsequent 
dealer in the series of sale cannot be 
made liable to tax and since the subse- 
quent dealers are not liable to tax at all 
there is no obligation on them to obtain 
exemption certificate for the sale of such 
goods.” 


In view of the circular of the Commis- 
sioner, Excise and Taxation it has been 
contended by Mr. Mehta that there is no 
scope for interpreting the rule in other 
manner excepting one interpreted by 
the Commissioner. The learned coun- 
sel for the Department however contends 
that the Commissioner’s circular has no 
force of law. It is true that the circular 
has no statutory force. But it will be use- 
ful to extract the passage of Sen J. in 
Assistant Commercial. Taxes Officer v. 
M/s. Azad Bakery Ajmer, 1977 CTR (Raj) 
27 as follows :— 

“There is no dispute with the proposi- 
tion that the circular has no statutory 
force but it certainly provides extraneous 
aid to construction being ‘contemporanea 
expositio’. When the Commissioner of 
Commercial Taxes who is a principal 
executive authority charged with the 
duty of administering the Act and has 
the power under S. 12-A of the Act to 
decide a disputed question as to whether 
or not any tax is payable in respect of a 
particular sale or purchase, puts a cer- 
tain construction which is being acted 
upon for nearly a decade, there is no 
reason for us to depart from the construc- 
tion placed by him.” 

The same remarks hold good in the pre- 
sent case also. - 

10. Dr. Tewari faintly argued that 
sub-cls. (i) and (ii) of Cl. (s) of S. 2 of 
the Act relate only to sub-s. (1) of S. 4 
and have no relation to sub-s, (2) of S. 4 
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while determining the taxable turnover. 
We do noi find any substance in his con- 
tention. In’ our opinion sub-cl. (ii) of 
Cl. (s) of S. 2 will equally be covered by 
sub-s. (2) of S. 4 and we are not, prepared 
. to confine the operation of sub-cl. (ii) of 
Cl. (s) of S: 2 to sub-cl. (i) of S. 4 only 
as in our view there is no justification for 
putting a narrow interpretation on the 
aforesaid sub-cl. (ii) as suggested by 
Dr. Tewari looking to the plain language 
of sub-s. (2) of S. 4 of the Act. 

11. In view of foregoing discussion, 
we are of the opinion that a registered 
dealer who sells the goods to another 
registered dealer and the first registered 
dealer js exempt from payment-of sales- 
tax cannot make the sale effected by the 
second dealer subject to the liability of 
payment of sales-tax and in our view 
that is the answer to the question of law 
referred to us and we answer according- 
ly. There shall be no order as to costs. 

Answer accordingly, 
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(JAIPUR BENCH) 
A. P.' SEN, Actg. C. J. AND 
M. L. JAIN, J. 
- Suraj Mal, Petitioner v. The State of 
Rajasthan and others, Respondents. 
Civil Writ Petn. No. 1010 of 1976, D/- 
24-3-1977. ; 


Rajasthan Tenancy Act (3 of 1955), 


S. 30-E (2), First Proviso — Lands jn ex- 
cess of ceiling area — Declaration — 
Option to land-holder — Expression “in 
more than one Tehsil” in Proviso — Inter- 
prétation of — (Interpretation of' Statutes). 


A landholder is not entitled to an option 
under S. 30-E (2) if all this land is situated 
in one and the same Tehsil. . (Para 8) 

Where “she words of an Act are clear, 

. there is no room for applying any of the 
principles of the interpretation. The 
language of the first proviso is clear and 
unambiguous. The words used are “in 
more than one Tehsil’. On the terms of 
the first proviso to S. 30-E (2) of the Act 
option is allowable only if a person is 
holding lands in excess of ceiling area-in 
more than one Tehsil, i.e. in two or more 
Tehsils. The contention that the words 
“in more than one. Tehsil” should be inter- 
preted, tn the context, to mean “in one 
or more Tehsils’, cannot be accepted. 
That would be against the plain meaning 
of the words used. The Court must inter- 
pret the section as it stands. It has no 
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power to alter the words used in the sec- 
tion. AIR 1953 SC 148, Foll. (Para 8) 

The question then arises whether the 
Legislature can ke attributed with the 
intention to differentiate between. two 
classes of land-holders. If the legislative 
intent was not to benefit one class of land= 
holders alone, viz, persons holding land 
in more than one Tehsil, i. e., in different 
Tehsils, the Government may consider 
whether the first proviso to S. 30-E (2) of 
the Act should not be suitably amended, 
That would remove the obvious lacuna in 
the Act, so as to extend the benefit to an- 
other class of land-holders, viz, persons 
holding different parcels of land in the 
same Tehsil. There is no reason why one 
class of landholders should be differen- 
tially treated as against another class of 
land-holders. There is no rational basis 
for such differential treatment. That, 
however, is a matter for the State Legis- 


lature to consider, (Para 10) 
Cases’ Referred: Chromological Paras 
AIR 1953 SC 148 . 9 
AIR 1933 PC 63 9 
1891 AC 531:61 LJ QB 265 9 
(1846) 6 Moo PC 1 9 


S. M. Mehta, for Petitioner; H. N. Calla, 
Deputy Govt. Advocate, for the State. 

A. P. SEN, Actg. C. J.:— This writ petition 
by Surajmal is directed against the order 
of the Board of Revenue dated 5th July, 
1976, dismissing the revision preferred by 
him against the order of the Revenue Ap- 
pellate Authority, Kota, dated 13th June, 
1974, upholding that of the Assistant Col- 
lector, Bundi, dated 25th September, 1971, 
by which the Assistant Collector declared 
54 highas 15 biswas of land belonging to 
the petitioner, as being in excess of the 
ceiling area applicable to him under Sec- 
tion 30-E (1) of the Rajasthan Tenancy 
Act, 1955, hereinafter referred to as ‘the 
Act’. ZARR 

2. The material facts are these: The 
total holding of the petitioner comprises 
of 114 bighas 18 biswas of land in village 
Tirath. Before the Assistant Collector, 
the petitioner claimed the benefit of Sec- 
tion 30-DD of the Act alleging that there 
had already been a partition between him 
and his son effected by a decree of the 
Civil Court in the year 1969 and that he 
had already transferred 26 bighas 10 bis- 
was of land to one Kesra. ~ Incidentally, 
2 bighas 10 biswas of land belonging -to 
the petitioner had been taken over by 
the Irrigation Department for the cen- 
struction of a canal , 

3. The Assistant Collector, Bundi, by 
his order dated 25th September, 1971, 
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held that the petitioner was not ent-tled 
to the benefit of S. 30-DD of the Ac: on 
the ground that the socalled partition 
arid the alleged transfer were nothing but 
devices to defeat the ceiling law. ‘The 
petitioner went up in appeal to the Reve- 
nue Appellate Authority, Kota, whick by 
its order dated June 13, 1974, affirmed. the 
decision of the Assistant Collector. In 
revision, the Board of Revenue by its 
order dated 5th July, 1976, maintained the 
order of the Revenue Appellate Aucho- 
rity upholding the order of the Assis:ant 
Collector, Bundi. In consequence there- 
of, 54 bighas 15 biswas of land belonging 
to the petitioner, has been declared tc be 
in excess, i 


4. Before the Board of Revenue -as 
well aş the authority subordinate to it, 
the only point raised on behalf of the p2ti- 
tioner was that he was not in possession 
of any. excess land. In short, the pati- 
tioner pressed into service S. 30-DD of 
the Act. That point has, however, b2en 
abandoned before us. It must, therefore, 
- be taken that the petitioner is not ən- 
titled to the benefit of S. 30-DD of ‘he 
Act. 


5. Shri Sagarmal Mehta, learned coun- - 


sel for the petitioner, contends that erven 
if the petitioner was not entitled to she 
benefit of S. 30-DD of the Act, he was 
still entitled to be given an opportunity 
to exercise hig option under S. 30-E (). 
In reply, Shri H. N. Calla, learned Depcty 
Government Advocate, urges that the 
question of giving option to the petitiorer 
under S. 30-E (2) of the Act did not ar-se 
for three reasons, namely, {1} the peii- 
tioner has not fulfilled his obligation 
under S. 30-E (2) of surrendering the ex- 
cess land within six months of the nozi- 
fied date, (2) the petitioner had not com- 
plied with the requirements of R. 24 of 
the Rajasthan Tenancy (Fixation of Cel- 
ing of Land) Government Rules, 1963; amd 
(3) the option is allowed im case of a per- 
son, who is holding land in different Teh- 
sils ag enjoined by First proviso to S; 30-E 
(2) of the Act and not in cases of a per- 
son holding different parcels of land -n 
the same Tehsil. m8 a 
6. Having heard the learned counsel, 
we have formed an opinion that the peti- 
tion cannot succeed. While it is true 
that there was no question of the pet- 
tioner fulfilling his obligations under Sec- 
tion 30-E (2) of the Act of surrendering 
the excess land in his possession, within 
six months of the notified date, inasmuch 
as there was, according to him, no land 
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in excess of the ceiling area, with him. 
He was, in fact, claiming the benefit of 
S. 30-DD of the Act. If that be so, there 
was also no question of his complying 
with R. 24 of the Rajasthan Tenancy 
(Fixation of Ceiling of Land) Government 
Rules, 1963, or of filling in Form X, at the 
time -of the filing his return. But these 
questions only became germane when the 
Assistant Collector held that the claim of 
the petitioner based on S. 30-DD of the 
Act, could not be accepted. At that stage, 
the petitioner should have been, it is said, 
asked whether he would still like to exer- 
Cise his option under the proviso of Sec- 
tion 30-E (2) of the Act. The question is 
not free from difficulty. 

7. Section 30-E (2) of the Act, so far 
it is relevant, reads as follows :— 

“30-E. Maximum land that can be held 
and restriction on future acquisitions— 

XX xx XX 


(2) Every person, who, on such date, is 
in possession of land in excess of the ceil- 
ing area applicable to him or who there- 
after comes into possession of any land 
by acquisition under Cl. (b) of sub-s. (1), 
shall, within six months of such date or 
within three months of acquisition, as the 
case be, make a report of such possession 
or acquisition to, and shall surrender such 
excess land to the State Government and 
place it at the disposal of, the Tehsildar 
within the local limits of whose jurisdic- 
tion such land is situate: 


Provided that if any person holding or 
acquiring land in excess of the ceiling 
area applicable to him holds land in more 
than one Tehsil he shall have the option 
to choose which of the lands held by him 
in different Tehsils should be surrendered 
so as to leave with him the land up to 
ceiling area applicable to him.” 

8. The question whether or not the 
petitioner was entitled to be given an 
option must, in our view; turn on the 
language of the first proviso. Where the 
words of an Act ‘are clear, there is no! 
room for applying any of the principles! 
of the interpretation. The language of 
the first proviso is clear and unambiguous. 
The words used are “in more than one; 
Tehsil”. On the terms of the first proviso; 
to S. 30-E (2) of the Act, as it now stands,! 
option is allowable only if a person. is 





-holding lands in excess of ceiling area in! 


more than one Tehsil, i.e, in two or 
more Tehsils. The contention of Shri| 
Sagarmal Mehta, learned counsel for thei 
petitioner, that the words “in more than 
one Tehsil” should be interpreted, in the 
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context, to mean “In one or more Tehsils,” 
cannot be accepted. That would be 
against the plain meaning of the words 
used, The Court must interpret the sec- 
tion as it stands. It has no power to alter 
the words used in the section.- 


9. In Nalinakhya Bysack v. Shyam 
Sunder Haldar, AIR 1953 SC 148, their 
Lordships observed :— 

“Tt must always be borne in mind, as 
said by Lord Halsbury in Commr, for Spe- 
cial Purposes of Income-tax v. Pemsel, 
1891 AC 531, that it is not compe~ 
tent to any Court to proceed upon the 
assumption that the Legislature has made 
a mistake. The Court must proceed on 
the footing that the Legislature intend- 
ed what it has said. Even if there is some 
defect in the phraseology used by Legis- 
lature the Court cannoi, as pointed out in 
Crawford v. Spconer, (1846) 6 Moo PC I 
aid the Legislature’s defective phrasing of 
an Act or aid and amend or, by construc- 
tion, make up deficiencies which are left 
in the Act. Even where there is casus 
omissus, it is, as said by Lord Russel of 
Killowen in Hansraj Gupta v. Dehra-Dun- 
Mussorrie Electric Tramway Co. Lid., AIR 
1933 PC 63, for others than the Courts 
to remedy the defect.” 


10. On the terms of the first proviso 
to S. 30-E (2) of the Act, as it now stands, 
there can be no doubt that the petitioner 
was not entitled to any option, because 
he has all his land in one and the same 
Tehsil, The question then arises whether 
the Legislature can be attributed with the 
intention to differentiate between two 
classes of land-holders. If the legislative 
intent was not to benefit one class of land- 
holders alone, viz., persons holding land: 
in more than one Tehsil, i.e., in different 
Tehsils, the Government may consider 
whether the first proviso to S. 30-E (2) of 
the Act should not be suitably amended. 
That would remove the obvious lacuna in 
the Act, so as to extend the benefit to an- 
other class of lend-holders, viz., persons 
holding different parcels of land in the 
same Tehsil, There is no reason why one 
class of land-holders should be differen- 
tially treated as against another class of 
. fland-holders. There is no rational basis 
for such- differential treatment. That, 
however, is a matter for the State Legis- 
lature to consider. We rest ourselves con 
tent by pointing out the lacuna in ths 
frst proviso to S. 30-E (2) of the Act. 

11. There is, therefore, no alternative 
for us than to leave the petitioner to his 
remedy, if amy, under S. 15 (2) of the 
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Rajasthan Imposition of Ceiling or Agris 
cultural Holdings Act, 1973. : 


12. The result, therefore, Is that the 
writ petition fails and it is dismissed, 
There shall be no order as to costs. 

Petition dismissed, 
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RAJINDAR SACHAR AND 
R. L. GUPTA, JJ. 
M/s. General Auto Agencies, Jaipur, 
Appellant v. Hazari Singh, Respondent. 
Special Appeal No, 27 of 1975, D/- 7-3- 
1977. 
(A) Rajasthan Premises (Control of Rent 


_ anid Eviction) Act (17 of 1950), S. 13 (1) 


(a) and (4) — “First day of hearing” in 
sub-s. (4) — Interpretation — Mere ser- 
vice of summons is not enough — It is 


necessary that summons should be ac- 
companied by copy of plaint — (Civil 
P. C. (1908), 0. -5;, R. 2). 

The summons was issued to the appel~ 
lant-tenant for 21-4-1971. The summons 
was served and the defendant appeared in 
the court, but stated that a complete copy 
of the plaint was not sent along with the 
summons, On that, the plaintiff was 
directed by the Court to supply a copy of - 
the plaint within three days and directed 
the case to be listed for May 21, 1971 for 
filing of the written statement. The copy 
of the plaint was supplied to the defen- 
dant. On May 21, 1971, the full arrears 
of rent along with interest were deposited 
by the appellant, The eviction, however, 
was sought by the plaintiff on the ground 
that the first date of hearing was April 
21, 1971 and the deposit of the arrears of 
rent etc. by the defendant on May 21, 
1971, could not avail the appellant so as 
to avoid the. eviction: : 

Held that the ‘first day of hearing’ was 
not April 21, 1971, but May 21, 1971, which 
was the date fixed ‘after the copy of the 
plaint had been supplied to the appellant, 
and as full deposits of ‘arrears were made 
on the said date, the- ground for eviction 
under S. 13 (1), Cl. (a) was not available 
to the plaintiff-Landlord. (Para 16) 

The procedure applicable to the suits 
under the Act is that provided by C. P.C, . 

(Para. 9) 

The Code contemplates that. the sum- 
mons, which wiil be issued to the defen~ 
dant, will provide sufficient and definite 
information to the defendant so that he 
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can answer the claim when he appears 


on the first day of hearing. . If, therefore, 
the summons is not accompanied by a 
copy of the plaint, the result will be that 
on the said date, even if the defendant ap- 
pears, he will not be in a position to 
answer the claim. In such a situation to 
hold that the said date is the first day of 
hearing simply because the defendant has 
appeared in court would be to go contrary 
to language used by the Code and also to 
the very intention of the Rules which re- 
quire a positive information being made 
available to the defendant, by making it 
mandatory that the summons shall be ac- 
companied by a copy of the plaint. 
es (Para 10) 

The first day of hearing will be the day 
on which the tenant appears in pursuance 
of a summons duly served, meaning 
thereby, a summons which is accom- 
panied by a copy of the plaint. If a copy 
of the plaint is not sent with the sum- 
mons, it cannot be held to be “due ser- 
vice”, > i (Paras 13, 15) 
To hold that the first day of hearing 
should be the date mentioned in summons 
even when not accompanied by the copy 
of the plaint is not only to go contrary 
to the direct mandate of the law, but 
would be very inequitable. A very seri- 
ous consequence like eviction follows the 
non-deposit of arrears of the rent on the 
first day of hearing. If the tenant is not 
even told as to what the suit is about or 
as to what amount is being asked for and 
yet he is penalised with eviction because 
of his failure to deposit the arrears of rent 
on the first day of hearing, can hardly be 
justified in-equity and is certainly not in 
accordance with the beneficial interpreta- 


tion of a legislation in favour of tenants, ` 
F ; von a rental of Rs. 425/- per mensem. The .- 


Case law discussed. _ (Para 13) 


(B) Rajasthan Premises (Control of Rent 
and. Eviction) Act (17 -of 1950), S. 14 (2) 
(as amended in- 1975) — Retrospective 
effect — Amended S. 14 (2) is retrospec- 
tive ‘in operation. : e Pg 

In view .of clear, language of S. 14 (2), 
there is no escape from. the ` conclusion 
that the amended provision is retrospee- 
tive in terms and will apply to suits and 
appeals which are pending on 29-9-1975. 
AIR 1976 Raj 17, AIR 1976 Raj 137 and 
1976 WLN 622, Rel. on. (Para 23) 


(C) Interpretation of Statutes — Re- 


trospective operation.— Inference of, in 
Case of vested rights, 

No doubt, it is true that where vested 
rights are affected by any statutory provi- 
sions, the said provision should normally 
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be construed to be prospective in opera~ 
tion. and not retrospective, unless . the 
provision in question relates merely to. a- 
procedural matter. The legislature is 


‘competent to take away vested rights by 


means of retrospective legislation. But it 
is equally clear that retrospective opera- 


tion of statutory provision can be inferred 


even in cases -where such retrospective 
operation appears to be clearly implicit in 
the provision constituted in the context 
where it occurs. AIR 1964 SC 1511, Rel. 


on, (Para 19) 
Cases Referred: Chronological Paras 
AIR 1976 Raj 17: 1976 Raj LW 3 19 
AIR 1976 Raj 137: 1976 Raj LW 59 19 
1976 WLN 622 . > f 19 
AIR 1974 Raj 136: 1974 Raj LW 115 (GF) 
4 8 
1974 Raj LW 618 12 
1973 Ren .CR 523 (Him Pra) 11 
AIR 1965 Punj 175 ` i 7 10, 12 
AIR 1964 SC 1511 : 19, 20 
AIR 1961 SC 1596 S 21 
AIR 1960 SC 655 i a 22 
AIR-1959 Punj 467 ` 12 
TLR -(1959) 9 Raj 1012 15 
AIR 1952 Pepsu 174 i 13 
AIR 1951 SC 199 21 


C. L. Agrawal and M. D. Agrawal, for 
Appellant; H. M. Parekh and J. P, Ras- 
togi, for Respondent. , 

SACHAR, J.:— This special appeal by. 
the tenant-defendant is directed against 
the judgment of the learned single Judge 
dated August 26, 1975, affirming the judg- 
ment and decree of the learned Additional 
District Judge No. 2, Jaipur, dated Sep- 
tember 21, 1974, by which he directed. the 
eviction of the appellant, ` 


`. 2. The defendant-appellant is a tenant 


plaintiff claims to have purchased the pro- 
perty in dispute from the ‘previous owner 
on November 7, 1968. ‘The plaintiff filed 
a suit for eviction-on the ground of per- 
Sonal. bona fide-need as well as on the 
ground that the defendant-appellant was 


in arrears of rent and was a defaulter,. . 


The trial court, by his judgment dated 


.November 21, 1974, decreed the plaintiff's 


suit and directed the eviction of the ap“ 
pellant. The defendant filed the first ap- 
peal before this court, The following - 
points were argued, — P : 

(1). That the suit was not maintainable 


_ 4s it was filed against M/s. General Auto 


Agencies which was not a juristie person, 

(2) That the defendant could not be de- 
clared as a defaulter after depositing - 
Rs. 12,225/- as arrears of rent for 27 
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months on the first date of hearing after 
he wae properly served with the correct 
copy of the plaint by the court. 

(3) That the notice being defective did 
not lay a valid foundation for filing the 
suit for ejectment and, therefore, the suit 
should have been dismissed on that 
ground, and 

(4) That the plaintiff failed to prove his 
bona fide and reasonable necessity for get- 
ting a decree of eviction in his favour. 

3. The learned single Judge held that 
the notice was valid. The learned single 
Judge also held that the suit was proper- 
ly filed against the appellant and decided 
both these points against the appellani. 
Mr. C. L. Agrawal, learned counsel for the 
appellant, has not challenged the said 
findings and, therefore, it is not necessary 
to go into these, 

4. The learned single Judge has also 
held that the plaintiff required the pre- 
mises bona fide for hig personal need. 
The learned single Judge has also held 
that the defendant did not deposit the 
arrears of rent on the first date of hear- 
ing and, therefore, was liable to be evict- 
ed. Mr. Agrawal has addressed argu- 
ments to us only on these two points. We 
are, therefore, concerned with points 
Nos. 2 and 4 above, in this appeal. 


5. Point No. 2. The admitted facts are 
that the summons was issued to the ap- 
pellant-tenant for April 21, 1971. The 
summons was served and the defendant 
appeared in the court, but stated that a 
complete copy of the plaint was not sent 
along with the summons. On that, the 
Court ordered that as the counsel for the 
defendent says that a complete copy of 
the plaint has not been received by his 
client. the learned counsel for the plain- 
tiff is directed to supply a copy of the 
plaint within three days and directed the 
case to be listed for May 21, 1971 for 
filing cf the written statement. The cony 
of the plaint was supplied to the defen- 
dant. It is also agreed that on May 21. 
1971, the full arrears of rent along with 
interest were deposited by the appellant. 
The eviction, however, was sought by the 


plaintiff on the ground that the first date. 


of hearing was April 21, 1971 and the de- 
posit of the arrears of rent etc. by the de- 
fendant on May 21, 1971, cannot avail the 
appellant so as to avoid the eviction. 

6. Section 13 (1) (a) of the Rajasthan 
Premises (Control of Rent and Eviction) 
Act, 1950 (hereinafter referred to as “the 
Act’), inter alia, provides that,— 

“Notwithstanding anything contained in 
any law or contract, no Court shall pass 
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any decree, or make any order, in favour 
of the landlord, whether in execution of 
a decree or otherwise, evicting the tenant 
so long as he is ready and willing to pay 
rent therefor to the full extent allowable 
by this Act, unless it is satisfied— 

(a) that the tenant has neither paid nor 
tendered the amount of rent due from 
him for six months... ... ...” 

Section 13 (4) of the Act lays down that,— 

"(4). In a suit for eviction on the ground 
set forth in Cl. (a) of sub-s. (1), with or 
without any of the other grounds refer- 
red to in that sub-section, the tenant shall, 
on the first day of hearing or on or be= 
fore such date, as the court may, on an 
application made to it, fix in this behalf, 
or within such time, not exceeding two 
months, as may be extended by the court, 
deposit in court or pay to the landlord an 
amount calculated at the rate of rent at 
which it was last paid, for the period for 
which the tenant may have made default 
including the period subsequent thereto 
up to the end of the month previous to 
that in which the deposit or payment is 
made together with interest on such 
amount calculated at the rate of six per 
cent per annum from the date when any 
such amount was payable upto the date 
of deposit and shall thereafter continue to 
deposit or pay, month by month, by ‘the: 
fifteenth of eaca succeeding month a sum 
equivalent to the rent at that rate.” 
Section 13 (7) of the Act provides that,—~ 

“(7), If a tenant makes deposit or pay~- 
ment as required by sub-s. (4) or sub-s. (5), 
no decree for eviction on the ground 
Specified in Cl. (a) of sub-s. (1) shall be 
passed by the court but the court may 


allow such costs as it may deem fit to the 
landlord. 


Provided... e sse ses eae” 


7. Admittedly, no application was 
made by the defendant to the trial court 
seeking extension of the time for deposit 
of the rent. The dispute between the 
parties really centres round on the ques- 
tion whether April 21, 1971 can be taken 
to be the first day of hearing? If the 
first day of hearing is taken to be April 
21, 1971, as has been held by the courts 
below, it is not disputed that the eviction 
of the appellant must follow. If, how- 
ever, the first day of hearing is taken to 
be May 21, 1971, a decree for eviction 
could not be given on the ground of de- 
fault in payment of rent because the full 
amount of arrears was deposited by the 
tenant on the first day of hearing, as re- 
quired by the Act. 
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8. In Martin & Harris (Pvt.) Ltd. v. 
Prem Chand, 1974 Raj LW 115: (AIR 1974 
Raj 136) (FB), it has been held that the 
first day of hearing appearing in sub-s, 74) 
of S. 13 is the date for which the sum- 
mons is issued to the defendant for set- 
tlement of issues. It is on the basis of 
this that Mr. Parekh sought to urge that 
as the summons was issued for April 21, 
1971, that is the first day of hearing ir- 
respective of the fact whether the sum- 
mons was accompanied by a copy of tne 
plaint or not. This has found favour with 
the learned single Judge who has held 
that as the defendant did not make any 
application for the extension of the time 
for the deposit of arrears of rent before 
the Court, he had not complied with the 
provisions of S. 13 (4) of the Act which 
required the deposit of the arrears of rent 
ete. on the first day of hearing. The 
learned single Judge has also held that it 
was of no consequence whether issues 
could or could not be settled on April £1, 
1971 because of the fact that the copy of 
the plaint was not sent along with the 
summons, and that the first day of hear- 
ing would always remain the day of the 
return of the summons for the settlement 
of the issues, as that was a fixed day and 
the defendant cannot be taken out of the 
expression of defaulter when he did not 
deposit the amount on the said date. With 
respect, we cannot agree, when the Full 
Bench in Martin’s case held that the first 
day of hearing is the day on which the 
summons is issued to the defendant for 
the settlement of issues, it necessarily 
postulates summons in accordance with 
the law. 

§. The procedure applicable to the 
‘ysuits under the Act is that provided by 
the Civil P. C. Section 27 of the Code 
lays down that where a suit has been 
duly instituted, a summons may be issued 
to the defendants to appear and answer 
the claim and may be served in the 
manner prescribed. Order 5, Rule 1, 
C. P. C. requires that when a suit has 
been duly instituted, a summons may be 
issued to the defendant to appear and 
answer the claim on a day to be theren 
specified, Rule 2 of O. 5 further requir2s 
that every summons shall be accompanied 
by a copy of the plaint or, if so permit- 
ted, by a concise statement. Order Ð, 
Rule 1 lays down that on the day fixed 
in the summons for the defendant to ap- 
pear and answer, the parties shall be :n 
attendance at the court-house in person 
or by their respective pleaders, and the 
suit shall then be heard unless the heaz- 
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ing is adjourned to a future day fixed by 
the court. Order 8, R. 1, C. P. C. pro- 
vides that “the defendant shall, at or be- 


. fore the first hearing or within such time 


as the Court may permit, present a 
written statement of his defence”, 


10. It will be seen that the whole pur- 
pose of issuing summons is to require the 
defendant to answer the claim of the 
plaintiff. It is for this purpose that O. 5, 
R. 2, C. P. C. requires that “every sum- 
mons shall be accompanied by a copy of 
the plaint”. This is because, the mere pre- 
sence of the defendant in the court may 
be of no practical significance unless the 
defendant has already been made aware 
of the claim of the plaintiff so that he 
can, on the date he appears in the court, 
answer the claim of the plaintiff. There 
is no point in just issuing summons and 
giving an intimation to the defendant that 
some kind of suit has been filed against 
him. The Code contemplates that the 
summons, which will be issued to the de- 
fendant, will provide sufficient and defi- 
nite information to the defendant so that 
he can answer the claim when he appears 
on the first day of hearing. If, therefore, 
the summons is not accompanied by a copy 
of the plaint, the result will be that on 
the said date, even if the defendant ap- 
pears, he will not be in a position to 
In such a situation to 
hold that the said date is the first day of 
hearing simply because the defendant has 
appeared in court would be to go con- 
trary to language used by the Code and 
also to the very intention of the rules 
which require a positive information be- 
ing made available to the defendant, by 
making it mandatory that the summons 
shall be accompanied by a copy of the 
plaint. .That mere service of summons is 
not enough may be illustrated by the in- 
stance that if on receiving summons, the 
defendant was not to appear on the said 
date and ex parte proceedings were started 
against the defendant, he would be 
entitled to have them set aside on the 
ground that the summons was not duly 
served as it was not accompanied by a 
copy of the plaint. Surely, if Mr. Parekh 
is right in his contention that once sum- 
mons have been issued, even if it is with- 
out a copy of the plaint having accom- 
panied it, the first date of hearing would 
be the date mentioned in the summons, it 
would make incumbent on the defendant 
to appear on that date on penalty that if 
he does not so appear logically according 
to Mr. Parekh’s. contention there would 
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be no justification for the defendant to 
claim that the ex parte decree should be 
set-aside. VJe do not accept this contention 
which would work such inequitable and 
unintended result. In Jagat Ram v. Shanti 
Sarup, (AIR 1985 Puni 175), the defendant 
tenant was served on February 7, 1963, 
but without a copy of the application for 
eviction by the landlord. He appeared on 
that date and demanded a copy of the ap- 
plication, vzhich was supplied and the case 
was adjourned to February 9, 1963. It 
was held that February 9, 1963 would be 
the first cay of hearing. In that case 
however tne tenant did not appear on 
February 9, and ex parte order was pass- 
ed. On March 5, 1963, ex parte order 
was set aside. It was held that first dav 
of hearing was March 5, 1963, and as 
arrears hed been paid by February 15, 
1963, the same was held to have been 
cleared before the first day of hearing 
i.e. March 5, 1963. Proviso to S. 13 (2) (i) 
of the East Punjab Urban Rent Restric- 
tion Act, 1949 (East Punjab Act No. ILI 
of 1949), runs in these terms,— 


“Provided that if the tenant on the first 

hearing of the application for ejectment 
after due service pays or tenders the 
arrears of rent and interest at six per cent 
per annum on such arrears together with 
the cost of the application assessed by the 
Controller, the tenant shall be deemed to 
have duly paid or tendered the rent with- 
in the time aforesaid.” 
Their Lordships held that the expression 
“due service” is used in the Civil P. C. 
and there is no reason why the same 
meaning should not de attached to this 
expression under the East Punjab Urban 
Rent Restriction Act, even if Code had 
not been made specifically applicable to 
the Punjab Act. The Bench held that 
mere service of summons will not mak2 
the hearing a first hearing. Unless tha 
summons has been served with a copy 
of the application, the appearance of 
tenant in response to them will not maka 
that hearing a first hearing. The Bench 
also held that if the tenant has either not 
been conv2yed the purport or the copy of 
the application but he appears before the 
Rent Controller, it would be appearance 
in respons3 to service of summons but not 
“due service of summons”. In other 
words, it will be a “hearing but not the 
“first hearing”. 

11. A similar view was also taken in 
Gian Chand Bali v. Smt. Sita Devi, (1973 
Ren CR 523) (Him Pra). It was held thet 
„if the service of the summons alone is 
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considered - sufficient, the tenant wil 
deprived of the right given by the statute 
to deposit the arrears and avoid an evic- 
tion order. If the copy of the application 
alone is served, the tenant will not know 
of the date when he should appear. There- 
fore, both documents must be served on 
the tenant in order to constitute the only 
kind of service intended by the statute. 


12. In Hari Narain v. Lallu Narain, 
(1974 Raj LW 618), summonses were issued 
in one case for February 22, 1971. The 
tenant appeared and represented to the 
Court that the defendant had not been 
supplied with copy of the plaint. The 
trial court passed order directing the 
plaintiff to supply the copy of the plaint 
to the defendant. March 10, 1971 was 
fixed for filing of the written statement 
and on that day, an application under 
S. 13 (5) of the Act was filed denying the 
plaintiff's claim in suit. Objection was 
taken by the plaintiff that the defendant 
was not entitled to the benefit of S. 13 (5) 
of the Act on the ground that the appli- 
cation should have been filed on Febru-~ 
ary 22, 1971 as that was the day of hear- 
ing. It may be noted that the Full Bench 
in Martin & Harris (Pvt.) Ltd.'s case (AIR 
1974 Raj 136) (FB) has held that an ap- 
plication by defendant to raise a dispute 
under S. 13 (5) of the Act must be filed 
on the first date of hearing. Rejecting the 


plea of landlord, Shinghal, J. (as his’ 


Lordship then was), it was held that 
February 22, 1971 could not be taken 
to be the first day of hearing in the 
context of the case, as summons has 
necessarily to be accompanied by the copy 
of the plaint and if it is found that the 
summons was not duly served, it cannot 
be a date fixed for the appearance of the 
defendant and it cannot be taken to be 
the first date of hearing as the summons 
had not been duly served in accordance 
with the requirement of the law. His 
Lordship further observed that,— 


“I have no doubt therefore that in such 
a case the first day of hearing would be 
the first day fixed for the appearance of 
the defendant after the supply of the 
copy of the plaint to him. Any other 
view of the provisions of sub-ss. (4) and 
(5) of S. 13 will render them nugatory at 
the hands of an unscrupulous plaintiff who 
may file the summons without a copy of 
the plaint or see to it that the summons 
served on the defendant is not accom 
panied by a copy of the plaint.” 
His Lordship followed the rulings in M. G. 
Dua v. Balli Mal Nawal Kishore, (AIR 


z 
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1959 Punj 467) and Jagat Ram v. Shanti 
Sarup, (AIR 1965 Punj 175). l 
13. Mr. Parekh refers us to Brij 
Kishore v, Dr. Amar Nath, (AIR 1952 
Pepsu 174). This rather goes against him. 
In that case, the tenant had been issued 
a notice to appear in court on July 18, 
1950. He appeared in Court on that day, 
but did not make the deposit of arrears 
of rent till-August 17, 1950. In justifica- 
tion, the tenant pleaded that he did not 
make the payment on July 18, 1950 be- 
cause a copy of the petition had not been 
given to him. The learned Judge found 
that though the copy of the petiticr did 
not accompany the summons, but the 
same was supplied to the tenant on July 18, 
4950 when he appeared before the court, 
when the case was adjourned to Atgust 
8, 1950. The learned Judge found that 
there was no explanation as to why no 
payment was made on August 8, 1950 and 
under these circumstances, it was held 
that the tenant had committed default in 
making deposit on the first day of kear- 
ing as required by Rent Control Act. It 
will thus be seen that if the argumert of 
Mr. Parekh was to be accepted, then 
July 18, 1950 should have been taken to 
be the first day of hearing, but the court 
did not so hold, Rather it held that 
August 8, 1950, i.e. the date to which the 
case was adjourned after the supnl7 of 
the copy of the petition to the tenant 
would be the first day of hearing. In our 
view to hold that the first day of hearing 
should be the date mentioned in summons 
even when not accompanied by the copy 
of the plaint is not only to go contrary to 
the direct mandate of the law, but would 
be very inequitable. A very serious 2on- 
sequence like eviction follows the mon- 
deposit of arrears of the rent on the first 
‘jday of hearing. If the tenant is not even 
told as to what the suit is about or æ to 
what amount is being asked for and yet he 
is penalised with eviction because of. his 
failure to deposit the arrears of rent on 
the first day of hearing, can hardly be 
justified in equity and is certainly noi in 
accordance with the beneficial interprata- 
tion of a legislation in favour of tenants. 
To take an illustration, if a tenant kap- 
pens ty be in court premises in conneccion 


with some other matter and on coming to` 


know that some proceedings for evic-ion 
were being taken against him in the 
court, presents himself before the court 
fo enquire as to the nature of the pro- 
ceedings, can it be said that he had ap- 
“ peared on the date fixed’ In the summons 
.and therefore that was the first day of 
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hearing if he does not deposit rent, he 
must suffer the penalty of eviction. 
Surely, nothing could be more inequi- 
table. Mr. Parekh laid much stress on 
the fact that there was a provision in the 
Act for a tenant to apply to the Court 
for the extension of time for deposit of 
rent and the Court could grant an exten- 
sion for two months. That undoubtedly 
ig so, but this is only an additional ad- 
vantage to permit the tenant to seek the 
discretion of the trial court in giving 
some time to deposit the rent not on the 
first day of hearing but on the further 
date not beyond two months, This is 
extra concession which every tenant can 
invoke and is available even in the case 
of the tenant who has been duly served 
along with a copy of the plaint so that 
the recourse to this extra concession has 
no relevance to the determination of the 
question whether the appearance in pur- 
suance of sommons unaccompanied by a 
copy of the plaint will make that date as 
the first day of hearing. The only logical 
and correct view to take is that the first 
day of hearing will be the day on which 
the tenant appears in pursuance of a sum- 
mons duly served, meaning thereby, a 
summons which is accompanied by a copy 
of the plaint. 


14. Mr. Parekh had made efforts: to try 
to distinguish the cases on the ground that 
in the present case, it was.not a case of 
ho copy of the plaint having been sent, 
but only an incomplete copy of the plaint 
having not accompanied the summons. 
The difficulty in the way of Mr. Parekh, 
however, is that when the objection was f 
taken before the trial court that no com- 
plete copy of the plaint had been re- 
ceived by the defendant, the said objec- 
tion seems to have been accepted by the 
plaintiff. We have no material on record 
to tell us as to what precisely was the 
incompleteness in the plaint and there- 
fore we cannot entertain a suggestion that 
it was very minor and inconsequential 
omission in the plaint. If Mr. Parekh’s 
point is that there were inconsequential 
omissions and the copy of the plaint sent 
with the summons was an appropriate 
copy, such an objection should have been 
faken before the trial court. The case 
before the trial court and the learned 
Single Judge has proceeded on the basis 
that the copy of the plaint sent to the de- 
fendant did not enable him to know what 
claim he had to answer. The parties have 
throughout proceeded on the basis as if, 
in fact, the copy which was sent, was 
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totally insufficient and incomplete and 
really amounted to no copy of plaint 
having been sent at all. We have, there- 
fore, to proceed on the basis that in the 
present case the incompleteness of the 
copy was ecuivalent to no copy of the 
plaint having been sent. Mr. Parekh laid 
much stress -hat 0.-9, R. 6, C. P. C. which 
provides tha: where the plaintiff appears 
and the defendant does not appear when 
the suit is called on for hearing and 
where the court is required to see whe- 
ther the summons have not been duly 
served, ig nct applicable, because the de- 
fendant did appear on May 21, 1971. This 
is, in fact, she same argument given in 
different phraseology which seems to sug- 
gest that if the defendant appears on the 
date mentioned in the summons even 
when the summons is not accompanied by 
the copy of ihe plaint, it would be taken 
to be an appearance as required by O. 9, 
R. 1 of Civil P. C. As we have already said, 
O. 9, R. 1, ©. P. C. contemplates defen« 
dant to appear and answer the claim and 
this he cannot do unless a copy of th: 
plaint has been sent along with the sum- 
mons. Even if, the defendant chooses to 
appear on the said date; that date would 
not be taker te be the first day of hear- 
ing. 


15. Gyarcilal v. Firm Ramgopal 
Radhey Shyam, (ILR (1959) § Raj 1012) 
was referred to. In that case, the defen- 
dant was served with a summons for 
March §, 1951. He did not appear and 
ex parte proceedings were taken against 
him and a decree was passed. In appeal, 
before the High Court, an objection was 
taken that the copy of the claim had net 
been served. In that connection, it was 
observed by Sarjoo Prosad C. J., that 
where it was contended that the summons 
served on the defendant was not accom- 
panied by a copy of the plaint, it was not 
sufficient cause for his absence and negli- 
gence in not defending the suit and it was 
observed thet if a copy of the plaint had 
not been served on him, it was open to 
the defendant to take the objection in the 
suit itself, when he could have been 
easily proviced with a copy of the plaint, 
The learned Judge noticed that this point 
„was not agizated before the court belew, 
las also in the application under O. 9, R. 13, 
Civil P. C. That case did not Yay down 
that if a ccepy of the plaint is not sent 
with the summons, it can be held to be 
“due service”. The case was decided on 
its own peculiar facto and it has no ap- 
plicability, 


‘General Auto Agencies v. Hazari Singh (Sachar J.) 


A.LR. 


16. It appears that the Punjab cases 
and the one decided by Shinghal. J. were 
not cited before the learned single Judge 
and therefore he did not have the benefit 
of the reasoning and decision of those 
cases available to him. Though we have 
the highest of respect fer the judgment 
of the learned single Judge, we never~ 
theless feel compelled to hold contrary 


-to his view, that the first day of hearing 


was not April 21, 1971, but was may 21, 
1971, which was the date fixed after the 
copy of the plaint had been supplied to 
the appellant. Under the circumstances, 
we must therefore hold that as May 21, 
1971 was the. first day of hearing and as 
admittedly full deposits were made on the 
said date, the ground under Cl. (a) of Sec- 
tion 13 (1) of the Act was not available 
to the plaintiff. We would therefore re- 
verse the finding of the court below on 
the point that the appellant was liable to 
be evicted as he had not complied with 
the requirement of sub-s. (4) of S. 13 of 
the Act. 

17. The learned single Judge has up- 
held the finding of the court below and 
has found that the premises were requit- 
ed bona fide by the landlord for his own 
use. It has been found that the plaintiff 
who purchased the building for his resi- 
dential as well as for his business, natu~ 
rally looks forward to occupying it. Both 
the courts have thus found as a fact that 
the plaintiff bona fide requires the pre- 
mises for hig own personal use, and sitting 
in special appeal, we find no justification 
to interfere, and would affirm that find- 
ing. s 

18. The judgment of the learned single 
Judge is dated August 26, 1975. Appeal 
was lodged in this court on October 6, 
1975. Mr. Agrawal says that in spite of 
the finding on bona fide need in favour 
of landlord, a decree of eviction cannot 
now automatically follow and invokes the 
aid of sub-s. (2) of S. 14 of the Aet which 
has been incorporated by Ordinance No. 
26 of 1975, and which has come Into force 
from 29th day of September, 1975. The 
contention of Mr. Agrawal is that in view 
of the amendment even after it has been 
found that the premises are required Lona 
fide by the landlord, no decree for evic- 
tion can be passed if the Court is satisfied 
that having regard to the comparative 
hardship between the Jandlord and the 
tenant, greater hardship would be caused 
by passing the decree than by refusiny to 
pass if. 

19. Modi, J., in Prabhashanker v..Smt. 
Rukmani, (1976 Raj LW 3):{AIR 1976 
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Raj 17), has held that the amended 5. 14 
(2) of the Act is retrospective in operation 
and that it will inevitably come into play 
for the benefit of the tenant in the pend- 
ing suits as also in the pending appeals. 
A similar view was taken by Shrimal, J. 
in Bhanwarlal v. Nathmal, 1976 Raj LW 
59: (AIR 1976 Raj 137), and by Gupta, J. 
in Mishrilal v. Shiv Charan, (1976 WLN 
622). Mr. Parekh, however, challenges 
the correctness of the decisions in so far 
as they have held that the amended provi- 
sion will have retrospective operation. No 
doubt, it is true that where vested rights 
are affected by any statutory provision, 
the said provision should normally be 
construed to be prospective in operation 
and not retrospective, unless: the provision 
in question relates merely to a procedural 
matter. The legislature is competent to 
take away vested rights by means of Te- 
trospective legislation. But it is equzlly 
clear that retrospective operation of statu- 
tory provision can be inferred even in 
cases where such retrosp=ctive operation 
appears to be clearly implicit in the pro- 
vision constituted in the context where it 
occurs, (See Mst. Rafiquennessa v. Lal 
Bahadur, (AIR 1964 SC 1511).) 

20. New S. 13 (1) (h) of the Act pmo- 
vides that no court shall pass any decree 
or make any order in favour of the lard- 
lord evicting the tenant unless it is sais- 
fied that the premises are required reascn- 
ably and bona fide by the landlord for his 
use. In the present case, no doubt, he 
has so satisfied the court. Had there been 
no amendment of S. 14 (2) of the Act, he 
would undoubtedly have been entitled to 
the decree for eviction which he had ob- 
tained from the courts below. Section 14 
(2), however, now provides that no decrse 
for eviction on the grounds set forth in 
Cl. (h), sub-s. (1) of S. 13 of the Act shall 
be passed unless the Court has deter- 
mined the question of comparative hard- 
ship between-the landlord and the tenar.t. 
It is apparent that the decree, that will 
be passed now; will be the decree of this 
Court. We cannot ignore this amend=d 
provision“and now pass a decree for evic- 
tion unless first the questicn of compara- 
tive hardship is determined in favour of 
the landlord on the ground that amend- 
ed provision is only applicable to evic- 
tion suits filed after September 29, 1975. 
In our view, such a contention is ur- 
tenable. The point of time when S. 14 @) 
requires a finding on comparative harc- 
ship is at the time when a decree for evig- 
tion is to be passed and as we are still ¿t 
the stage of the hearing of the appeal, it 
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is apparent that if we were to ignore Sec- 
tion 14 (2) and pass a decree of eviction, 
without a finding on the question of com- 
parative hardship we would be going 
against the mandate of amended S. 14 (2). 
In Mst. Rafiquennessa v. Lal Bahadur, 
AIR 1964 SC 1511, S. 5 (1) (a) of the 
Assam Non-Agricultural Urban Areas 
Tenancy Act provided that the tenant 
Shall not be evicted by the landlord from 
the tenancy except on the ground of non- 
payment of rent etc., was held to give 
protection to the tenant even at the ap- 
pellate stage, when by the proceedings 
pending before the appellate court, the 
landlord ‘is seeking to evict the tenant 
and that obviously indicates that pending 
proceedings are governed by S. 5 (1) (a), 
though they have been initially instituted 
before the Act came into force. It may 
be noticed that in that~case, the landlord 
had succeeded before the trial court in 
getting an order of eviction, but while 
the appeal was pending in the High Court, 
the amended Act had come into force, 
and the appeal by the High Court had 
been dismissed by applying the amended 
provision, which decision was upheld by 
the Supreme Court. 


21. Section 12 (1) of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947, which was to the effect that a 
landlord shall not be entitled to the re- 
covery of possession of any premises... ... 
vee e. oes Was interpreted to apply equally 
to suits pending when the section came 
into force and those to be filed subse- 
quently. The Supreme Court observed 
that the point of time when the sub-sec- 
tion will operate is when the decree for 
recovery of possession would have to be 
passed. (vide Bhojraj Kuverji Oil Mills v. 
Subhash Chandra Yograj Sinha, AIR 1961 
SC 1596). Mr. Parekh referred Chandra- 
singh Manibhai v. Surjit Lal, (AIR 1951 
SC 199), where sub-ss. (2) and (3) of S. 12 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act were held to be 
prospective in operation, but as noticed in 
Shah Bhojraj Kuverji Oil Mills’ case, the 
wording of S. 12 (1) differs from sub-sec- 
tions (2) and (3) of S. 12 of the Bombay 
Act. The words of S. 12 (1) correspond to 
that in S. 14 (2) of our Act, 


22. Mr. Parekh refers to Moti Ram v. 


.Surajbhan, (AIR 1960 SC 655). That was 


a case under East Punjab Urban Rent 
Restriction Act. Section 13 (1) of that 
Act provided that a tenant in possession 
of a building shall not be evicted except 
in accordance with the provisions of that 
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section, Section 13 (3) (a) (iii) was un- 
amended when the application for evic- 
tion was fileé and it provided that a land- 
lord may apply io the Controller for an 
order directing the tenant to put the land- 
lord in poss2ssion in the case of any 
building if he requires it for the re- 
construction of that building. Section 13 
(3) (a) (iti) was later on amended to pro- 
vide that in case of any building rented 
out if he requires it to carry out any 
building work at the instance of the Gov- 
ernment or local authority. It was com- 
mon case that if the amended provision 
applied, the landlord was not entitled to 
obtain an order for ejectment. Their 
Lordships keld that the Amended Act 
does not make the relevant provision 
retrospective. We may note that the 
counsel for the tenant had conceded that 
the initial provision in S. 13(1) of the 
Act, which laid down that a tenant in 
possession of building shall not be evict- 
ed except in accordance with the provi« 
sions of this section and which was re~ 
trospective, was not attracted in inter- 
preting the amended provision in S. 13 
(a) (iii). It was in that context that their 
Lordships of the Supreme Court held that 
the amended provision was not retrospec- 
tive but prospective. But the amended, 
S. 14 (2) of the Act which provided that no 
decree for eviction on the ground set- 
forth in Cl (h) of sub-s. (1) of S. 13 shall 
be passed unless the Court is satisfied, is 
worded like S. 13 (1) of the East Punjab 
Rent Act and must be held to be retros= 
pective in terms, 


23, Mr. Parekh refers to S. 13-A, which 
provides for special provision relating to 
pending matters and gives another op- 
portunity to the tenant to deposit in Court 
all arrears of rent even if he had not 
done so eerlier, and covers the eventua- 
lity where the tenant dies during the 
pendency of eviction proceedings. The 
argument ïs that special provision has 
been made for pending proceedings in 
S. 13-A o? the Act. It shows that ne 
other provision in the Act is retrospective. 
We cannot agree. In view of the clear 
language of S. 14 (2), there is no escape 
from the conclusion that the amended 
provision is retrospective in terms. We 
therefore repeal the argument of Mr, 
Parekh and hold in agreement with Modi, 
Gupta and Shrimal, JJ. that S. 14 (2) 
brought oy the Amending Ordinance 
No. 26 of 1975 is retrospective in term an3 
will apply to suits and appeals which are 
pending om that date. This plea of Mr, 
Parekh, therefore, fails, : 


24. Mr. Parekh had also sought to urge 
that the question af comparative hardship 
was decided against the appellant by the 
trial court. He drew our attention to the 
judgment of the trial court where there 
is a mention of argument of comparative 
hardship. We find that the trial court 
characterised this argument of greater 
hardship or comparative inconvenience 
raised by the counsel for the tenant as 
being introduced for the first time during 
the course of arguments and also observed 
that it was neither pleaded nor proved by 
it and not a word was said about the 
balance of convenience. In that context, 
there was no question of deciding this 
point, as indeed, there was no occasion 
for it because the decision of the trial 
court was given on September 21, 1974, 
whereas the amended provision came into 
existence only on September 29, 1975, 
The reference to comparative hardship 


was only in the context of decision on. 


the question of bona fide need of the 
landlord. We, therefore, cannot accept 
the argument of Mr, Parekh that the 
question of comparative hardship has 
already been gone into and decided against 
me appellant, Thìs argument, therefore, 
ails. 


25. In view of the fact that the law 
has been changed during the pendency of 
the appeal here, it is apparent that the 
question of comparative hardship as re« 
quired by S, 14 (2) of the Act, as amend~ 
ed, has first to be determined before the 
appeal can now be disposed of, We would, 
therefore, in the circumstances, frame the 
following issue and remit the same to the 
trial court, which shall give opportunity 
to the parties to lead their evidence and 
then return the same-to this Court along 
with its findings thereon, within a period 
of four months,— . 


“Whether having regard to all the cir< 
cumstances of the case, greater hardship 
would be caused by passing a decree for 
eviction than by refusing to pass it?” 


26. The parties are directed to appear 


before the trial Court on April 4, 1977. - 


Order accordingly, 
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(JAIPUR BENCH) - 
Ð. P. GUPTA, J. 
Mehboob Alam and another, Petitioners 


v. Smt, Nasira Begum and others, Resport 
dents. 


Civil Revn, Appin, No. 212° of 1976, D= 
- 28-2-1977.* 

(A) Civil P. C. (1908), S. 115 — Juris- 
diction — Construction of document — 
Order holding that document was compu_- 
sorily registrable and refusal to admit 
document in evidence for want of regis- 
tration — Section 115 is not applicable — 
(Registration Act (1908), Ss. 17 & 49). 

The order of the trial court holding thet 
the document in question was compuk 
sorily registrable and that the-same could 
not be received in evidence for- want. cf 
registration, even if it.may be erroneous, 
does not relate to the jurisdiction of ‘thet 
court, and therefore; the provisions cf 
S.-115, C. P. C. are not attracted. to suca 
‘an order. The question of: construction of a 
document is a part. of the -proceedings cf 
the court and in case a mistake is com 

-mitted by it in construing the documen;, 
‘the order passed by the trial court in 


such matters may at best suffer from an - 
error of law but the same has no concern. 


with the jurisdiction of that court. Tha 
trial court had jurisdiction to entertain 
the suit and to decide all questions -raised 
. therein, 
tity in the exercise of jurisdiction nor 


there is a question of failure to exercis 


jurisdiction in the present case. If any 
error has crept in the decision of the trial 
court on the aforesaid question; the sam=2 
can be corrected. in the appeal. that-ma7 
be filed against- the decree, which will 
ultimately be passed in the suit. 1970 Rag 
LW 320 (FB), Foll. > - . (Para 2 

(B) Constitution - of India, Art. 227 — 
Other remedy open — Refusal. to admit 
document -in evidence for want of. regis- 
tration — Petition under. Art,- 227 was not 
maintainable —:  Easialia: Act- CPN , 
S. 49). 


‘Every decision, if, found it be- errone- = 


ous, is ‘bound to cause`some, difficulty oc 
hardship to a party in the conduct. of his 
case, but that would hardly be a relevant 
consideration for ‘entertaining a petition 


under Art. 227 of. the Constitution, while ` 


*(Against order of R. R. PL Bhatnagar, 
Sm. © C. J., Jaipur City in Civil Suit 
No. 168 of 1971, D/- 27-4-1976). 
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' Mehboob Alam v. Nasira Begum (Gupta J.) `` 


There is no error or irregula- ` 


Harakchand v. State of Rajasthan, 
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another remedy is open to the petitioner. 
The supervisory jurisdiction of the High - 
Court under Art: 227 is to be sparingly 


‘used in appropriate cases where the court 
‘is convinced that gross injustice would 
. otherwise be perpetrated, in case the High 


Court does not interfere in the exercise 
of its extraordinary powers under Art. 227. 
: (Para 3) 

Where the trial court holds that cer- 
tain document was compulsorily regis- 
trable under S. 17, Registration Act and 
was inadmissible in evidence on account 
of S. 49 thereof, it could not be held that 
any extraordinary situation calling for 


- interference of the High Court under 


Art. 227 of the Constitution, has arisen. 


1972 WLN.-1124, Disting. (Para 3) 
(C) Registration Act (1908), S. 49 — 
‘Use for collateral purposeés.— Even if a 


document is unregistered and is’ inadmis- 
Sible in evidence. on that ground, it can be 
put to legitimate use in accordance with 


law. (Para 4) 
Cases- Referred : Chronological Paras 
1972 WLN 1124 . 3 
1970 Raj. LW 320 (FB) 1,2 


_ A. K. Bhandari, for Petitioners; V. K. 
Bandhu, for Respondents. 

ORDER :— This revision petition has 
been filed by the defendants against’ the 


order passed by the Civil Judge, Jaipur 


City, dated April 27, 1976 by which he 
held that the document dated December 
25, 1961 produced by the defendants was 
compulsorily registrable under the provi- 
sions of S. 17 of the Indian Registration 


_Act.and was inadmissible in evidence on 
“account of the provisions of S. 49 thereof. 


An objection has been taken by the learn- 
ed counsel for the opposite party that the 
revision application is not maintainable 
under S. 115, C. P..C. in view of the deci- 
sion of .a Full Bench. of this -Court in 

~ 1970 


Raj LW 320 (FB).- In Harakchand’s case -. 


-the question- of admissibility of a docu 
‘ment in evidence on. the ground of non- 
. registration thereof. was raised. before the 
-trial court who- rejected the objection ‘and 
-held that the document was. admissible in 
“evidence, holding. that- the same was not 
compulsorily registrable; . The Full Bench 


of this Court made the following obser- 
vations :— 

"In this case it has been argued before 
us that by wrongly construing a docu- 


- ment, the trial court held that it was ad- 
- missible in evidence, while on a proper 


construction of document, it was inadmis- 
sible in evidenee beeause of the provisions 
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of the Registration Act and that the trial 
court thus proceeded to incorporate on 
record inadmissible evidence which would 
eventually be taken in consideration while 
finally deciding the case. Whether a 
particular evidence was admissible ac- 
cording to law or not is a question of law 
which the trial court was entitled to de- 
cide and if anv error has been committed 
in deciding that question, it cannot be 
said that such error was in any way an 
error in the manner of exercise of juris- 
diction.” 


2. The aforesaid observations are fully 
applicable to the facts of the present case. 
The order of the trial court in the present 
case holding that the document in ques- 
tion was compulsorily registrable and that 
the same could not be received in evi- 
dence for want of registration, even if it 
may be erroneous, does not relate to the 
jurisdiction of that court, and. therefore, 
the provisions of S.115, C. P. C. are not at- 
tracted to such an order. The question 
of construction of a document is a part 
of the proceedings of the court and in 
case a mistake is committed by it in con- 
struing the document, the order passed 
by the trial court in such matters may at 
best suffer from an error of law but the 
same has no concern with the jurisdic- 
tion of that Court. The trial court had 
jurisdiction to entertain the suit and to 
decide all questions raised therein. There 
is no error or irregularity in the exercise 
of jurisdiction nor there is a question of 
failure to exercise jurisdiction in the pre- 
sent case. Whether a document was 
compulsorily registrable or not under Sec- 
tion 17 of the Registration Act is a matter 
which fell entirely within the jurisdiction 
of the trial Court and the trial court had 
jurisdiction to decide that question of law, 





rightly or even wrongly. If any error has . 


crept in the decision of the trial court on 
the aforesaid question, the same can be 
corrected in the appeal that may be filed 
against the decree, which will ultimately 
be passed in the suit. Thus the decision 
in Harakchand’s case, 1970 Raj LW 320 
(FB) completely governs the present 
matter and I am firmly of the opinion that 
a revision application under S. 115, C. P. C. 
is not maintainable in this case. 


3. Learned counsel for the applicant 
has submitted an application that in case 
the revision application is not held to be 
maintainable under S. 115, C. P. C., then 
the application filed by the petitioner may 
be considered to be one under Art. 227 of 
the Constitution. Reliance has been 


Mehboob Alam v. Nasira Begum (Gupta J.) 


A. L R. 


placed upon a decision of this Court in 
Firm Poonam Nahta v. Amar Chand, 1972 
WLN 1124. In the first place, that deci- 
sion is distinguishable on the ground that 
it was given in the case of an objection 
petition under O. 21, R. 58, C. P. C. and 
even the ultimate decision on that appli- 
cation could not be the subject-matter of 
an appeal, while in the present case the 
question of admissibility of the document 
in question on the ground of non-registra~ 
tion thereof has arisen in a suit and the 
petitioner would have a remedy by way 
of appeal, as already observed above, 
against the ultimate decree that would be 
pessed in the suit. In the second place, 
the learned single Judge entertain the ap- 
plication under Art. 227 of the Constitu- 
tion in the aforesaid case as he was of the 
opinion that the petitioner in that case 
would be put in such a position that he 


would not be able to get his claim estab-~ 


lished without payment of heavy amount 
of Rs. 11,000/- by way of stamp duty and 


penalty, which he was required to pay.” 


In view of the peculiar facts of that case 
the learned Judge thought it proper to 
entertain the application under Art. 227 
of the Constitution to avoid the alleged 
perpetration of injustice. No such cir< 
cumstance has been found to exist in the 
present case. Every decision, if found to 
be erroneous, is bound to cause some diffi- 
culty or hardship to a party in the con- 
duct of his case, but that would hardly 
be a relevant consideration for entertain- 
ing a petition under Art. 227 of the Con- 
stitution, while another remedy is open 
to the petitioner. The supervisory juris- 
diction of this Court under Art. 227 is to 
be sparingly used in appropriate cases, 
where the court is convinced that gross 
injustice would otherwise be perpetrated, 
in case this court does not interfere in the 
exercise of its extraordinary powers 
under Art. 227 of the Constitution. In the 
circumstances of the present case, I am 
not at all ccnvinced that any extra- 
ordinary situation, calling for the inter- 
ference of this court under Art. 227 of the 
Constitution, has arisen.” 

4, Learned counsel for the petitioner 
submits that the document could at least 
be used for collateral purposes. Even if 
the document is unregistered and is in- 
admissible in evidence, on that’ ground, 
it can be put to legitimate use in accord 
ance with law. 

5. With these observations, the revie 
sion application is hereby dismissed. 

Petition dismissed, 
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Madan Mohan, Petitioner v. Revti Pre- 
sad and another, Respondents. 


Civil Revns. Nos. 25 and 26 of 1977, D.- 
24-2-1977.* 


(A) Civil P. C. (1908), S. 151 amd O. 33, 
R. 1, Cl. (c) (as amended in 1976) — Tew- 
porary ‘injunction for restraining execu- 
tion of decree — Injunction cam be grant 
ed, - 


The amendment of O. 39, R. I by tke 
Act of 104 of 1976 has been made for the 
purpose of including within the purview 
of the provisions of O. 39, R. 1, C. P. C. 
such suits where the defendant threaters 
to dispossess the plaintiff or otherwise 
cause any injury to the plaintiff in rele- 
tion to any property in dispute in such 
suits, It appears that the legislature fet 
that such a suit should also be covered by 
the provisions of O. 39, R. 1, C. P. C., ani 
by the inclusion of Cl. (c) in O. 39, R. L, 
C. P. C., maintenance of status quo in res- 
pect of possession of immovable property 
could also be one of the circumstances in 
which a civil court may be entitled t 
issue a temporary injunction under thet 
provision. Even before the amendmert 
was introduced a temporary injunction 
for maintaining status quo relating to pos- 
session of immovable property could have 
been issued in a proper case although nct 
under the provisions of O. 39, Rr. 1 and 5, 
C. P. C, but under the inherent powers 
of the court under S, 151, C. P. C. AIR 
1962 SC 527, Foll. (Paras 7, £) 


(B) Civil P. C. (1908), S. 115 — Material 
irregularity — Temporary injunction for 
restraining execution of deeree — Errone- 
ous view that court had no such power t> 
grant — Order could be interfered with in 


revision. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2621 11 
AIR 1974 Bom 319 9 
AIR 1973 SC 76: 1973 Lab IC 407 11 
AIR 1972 SC 2379 qi 
AIR 1971 Assam & Naga 95 9 
AIR 1971 Assam & Naga 157 4,5 
AIR 1966 SC 153 12 
AIR 1962 SC 527 3,9 
AIR 1957 Madh B 95 4 





(Against order passed by Amarnath AddL 
Dist. J. No. 2, Jaipur City, D/- 29-1~ 
1977). 


DU/DU/B296/77/MVI 


Madan Mohan v. Revti Prasad (Gupta J.) {[Prs. 1-3] Raj. 191 


N. M. Kasliwal, for Petitioner; P. D. 
Mathur and M. M. Tewari, for Respon- 
dent No. 1. 


ORDER :— Learned ceunsel for the 
parties agree that both the revision ap- 
plications may be heard together and as 
respondent No. 1 alone would be affected 
by the decision of these revision applica- 
tions, they may be heard and disposed of 
without effecting service upon the re- 
maining respondents. 


2. In a suit for grant of a perpetual 
injunction restraining the defendant Mo. 1 
from executing his decree for ejectment 
obtained against the remaining respon- 
dents, an application for temporary in- 
junction was moved by the plaintiff. The 
trial court granted a temporary injunc- 
tion, which was set aside on appeal by 
the learned. Additional District Judge 
No, 2, Jaipur City by his order dated 
January 29, 1977. The learned Additional 
District Judge agreed with the trial court 
on the question that the plaintiff con- 
tinued to be in possession of the proper- 
ties in question, but he concluded that 
the execution of a decree lawfully ob- 
tained could not be stayed by means of a 
temporary injunction, and on that basis it 
was held that the plaintiff was unable to 
prove a prima facie case. 

3. It is not in dispute between the 
parties that the ownership of the property 
in question vested in the idol of Shri Gor- 
dhan Nathji. The case of the plaintiff is 
that the father of Revti Prasad, respon- 
dent No. 1 had appointed one Ganga Bux 
as a Pujari in the year 1913 for doing 
‘Sewa-Pooja’-in the temple and by a subse- 
quent document of the year 1923 all rights 
relating to the sheibaitship of the property 
were surrendered by him in favour of 
Ganga Bux and that after the death of 
Ganga Bux the plaintiff, being his nephew, 
came into possession of the properties be- 
longing to the deity of Shri Gordhan 
Nathji, including the disputed property. 
The plaintiff also relied upon an order 
passed by the Sub-Divisionel Officer fix- 
ing annuity in favour of Ganga Bux 
Madan Mohan. But the respondent No. 1 
has produced a copy of the order of the 
Board of Revenue dated Sept. 11, 1975 by 
which the order regarding fixation of 
annuity has been.set aside on the ground 
that it was passed without notice to Revti 
Prasad respondent No. 1- and the matter 
relating to the fixation of annuity has 
been remanded to the Deputy Collector 
(Jagir) for a fresh decision. The case of 
the respondent No, 1 is that Gangapux 
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was appointed as a Pujari in the temple 
of Shri Gordhan Nathji by the grand- 
father of the defendant No. 1 in pursuance 
of the document dated February 2, 1913. 
but after some years Gangabux handed 
over the work of Sewa Pooja io his son- 
in-law Narsinglal and that a suit was filed 
by the defendant No. 1 against Narsingh- 
lal which was’ decreed on November 30, 
1972. ‘According to the defendant No. 1, 
a suit for ejectment was filed against the 
tenants, who are the other respondents 
in the case, on the basis of rent-deed al- 
leged to have been executed on Septem- 
ber 24, 1968 and the decree passed in that 
suit was sought to be executed. It was 
at that stage that the present plaintiff 
came on the scene and objected to the 
execution of the decree for ejectment and 
when his objection was rejected by the 
executing court, the present suit was 
filed. ‘ 

4. Tt is not necessary for me to enter 
ints a detailed discussion regarding the 
facts of the case nor it would be proper 
at this szage to express any opinion in 
respect of any of the facts in dispute þe- 
tween the parties. The learned lower ap= 
pellate court, on a perusal of the material 
on the rezord, came to the conclusion that 
prima facie it appeared that the plaintiff 
was in’pcssession of the property in ques- 
tion belonging to the deity of Shri Gor- 
dhan Nathji and it appeared from the re- 
port of the Tehsildar that he had also 
given some of properties on rent from 
time to time. He further held that from 
the material placed on the record it is 
difficult grima facie to come to the conclu- 
sion that the plaintiff was the owner of 
the properties in question. It may be ob- 
served that in arriving at the aforesaid 
conclusion the learned first appellate 
court wes labouring under a misconcep- 
tion, because as mentioned above, both 
the partias are agreed that the properties 
belonged to the deity of Shri Gordhan 
Nathji and the question of ownership of 
the prop2rties dogs not appear to be in 
dispute. The lower appellate court, while 
holding fhat the plaintiff was prima facie 
in pessession of the suit properties, re- 
fused to hold that there.was a prima facie 
case in his favour merely on the ground 
that the execution of a lawful decree 
could not be stayed by a order of tem- 
‘porary injunction. In coming to that 
finding he relied upon the decisions in 
Hemant Kumar v. Ayodhya Prasad, AIR 
1957 Madh B 95 and Mira Rani Das v. 
Forman Ali, AIR 1971 Assam & Naga 157. 
In Hemant Kumar’s case the appellant, 


Revti Prasad (Gupta J.j 


A.LE R. 
who sought an injunction against the 
mortgagee-decree-holder, restraining the 
latter from bringing to sale the mortgaged 
property in execution of a mortgage de- 
cree against his father, would have been 
bound by the sale of the property, be- 


cause being the son of the judgment-deb- 


tor he was under a pious obligation to 
pay off the mortgage debt of his father, 
even though he was not a party’to the. 
mortgage suit. It was on these facts that 
their Lordships of the Madhya Bharat 
High Court’ were pleased to observe 
that :— 

“No order of injunction can be made 
under O. 39, R. 1 or R. 2 or under S., 151, 
Civil P. C. to restrain a decree-holder 
from executing a decree in his favour so 
long as it stands, and that merely because 
the plaintiff institutes a suit for a decla- 
Tation that the decree is not binding on 
him and that ke hopes to succeed in the 
suit, it cannot be held that the execution 
of the decree would amount to commit- 
ting an injury.” 

5. In Mira Rani Das’s case AIR 1971 
Assam & Naga 157 it was held that under 
O. 39, R. 2, C. P. C. the execution of a” 
lawful and subsisting decree could not be 
restrained by a temporary injunction, 
since its execuzion cannot be regarded as 
an “injury” within the meaning of O. 39, 
R. 2, C. P. C. 

6. It may b2 pointed out here that in 
both the above mentioned cases, the deci- 
sions rested upon the language employed 
in O. 39, Rr. 1 and 2, C. P. C., whereunder 
an order of temporary injunction can be 
issued in any suit for restraining the de- 
fendant from committing a breach of con- 
tract or “other injury” of any kind. Now 
the provisions of O. 39, R. 1, C. P. C. have 
recently been amended by the Civil Pro- 
cedure Code Amendment Act (Act No. 104 
of 1976) by the inclusion of Cl. (c) therein 
to the following effect :— 

“(c) that the defendant threatens to dis- 
Possess the plaintiff or otherwise cause 
injury to the plaintiff in relation to any 
property in dispute in the suit.” 

7. Obviously this amendment has been 
made for the purpose of including within 
the purview cf the provisions of O. 39, 
R. 1, C. P. C. such suits where the defen- 
dant threatens to dispossess the plaintiff 
or otherwise cause’ any injury to the 
plaintiff in relation to any property im 
dispute in such suits. It appears that the 
legislature felt that such a suit shouldl 
also be covered by the provisions of O. 39, 
R. 1, C. P. C. and by the inclusion of 
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Cl, (c) in O. 39, R. 1;-C. P: C. maintea- 
ance. of status quo in respect of possession 
of immovable- property could also be one 
of the circumstances in which a civil court 
may be entitled to issue a temporary in- 
junction under that provision. ; 

8. In Manohar Lal Chopra v. Rai 


Bahadur Rao Raja Seth Hiralal, AIR 1952- 


‘SC 527 their Lordships of the Supreme 
Court clearly Held that a civil court had 
jurisdiction to issue a temporary injunc- 
tion under its inherent powers under Sec-. 
tion 151, C. P. C., even’ in circumstances 
which were not covered by the provisions 
of O. 39, C. P.-C. Thus even before tne 
aforesaid amendment. was introduced in 
the Civil P. C, by the Amending Act 
No. 104 of 1976, a temporary injunction 
for maintaining status quo relating to 
possession of immovable property , could 
lhave been issued in a - proper cese 
jalthough not under the provisions of 
O. 39, Rr. 1 and 2, C. P. C. but under the 
inherent powers of the court under S. 151, 
‘€C. P. C., as held by their Lordships of the 





‘Supreme Court in Manoharlal Chopra's 


case, 

9. In Narayanrao Marotirao v. Waman 
Nathuji, AIR 1974 Bom 319 a learned 
Judge of the Bombay High Court dis- 
agreed with the view -taken by the Assem 
High Court in Upendra Chandra v. Natin 
Chandra, AIR 1971 Assam & Naga 95 and 
held that a court would not loose juris- 
diction to issue a temporary injunction 
merely if it was shown that the defendent 
had obtained an earlier decree and was 
proceeding to execute the same. Relving 
upon the decision of their Lordships. of 
the Supreme Court in Manoharlal Cho- 
pra’s case AIR 1962 SC 527 it was held 
in Narayanrao’s case that. in a proper cuse 
the court had full jurisdiction to grant re- 
lief by way of temporary injunction, 
although the case may not come within 
the four corners of the provisions of O. 39, 
C. P. C. What-.should be the real meen- 
ing of the word ‘injury’ employed in 
O. 39, R. 2, C. P. C. would not, therefore, 
be necessary now, as their Lordships of 


the Supreme Court have held in Manokar’ 
Lal Chopra’s case that the civil court is- 


empowered: to issue a temporary injurc- 
tion under its inherent powers under Sec- 
tion 151, C. P. C. even in those cases 
which do not squarely fall within the 
ambit of O. 39, Rr. ! and 2, C. P. C. Fir- 
ther it is much less necessary now to con- 
sider that aspect of the matter in view of 
the recent amendment of O. 39, R. 1, 
C. P. C. by the Amending Act: No. 104 of 
1976, introducing Cl. (c) in that provisicn. 
`- 1977 Raj.13 X G—39 
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10. Thus the view taken by the learned - 
lower appellate court that the civil court 
had no jurisdiction to issue a temporary 
injunction in any case, restraining the ex- 
ecution of a'decree lawfully obtained does 
not appear to be well founded. The first 
appellate court in the-present case found 
that the plaintiff was in possession of the 
suit property. There is nothing to show 
nor there is any finding recorded. by the 
first appellate court that even prima facie 
the possession of the plaintiff was on be- 
half of the judgment-debtor-tenants or 
that he was in collusion with them. It 
was also found by the lower court that 
the balance of convenience lay in favour 
of the plaintiff in maintaining his con- 
tinuity of possession. In these circum- 
stances it appears that the first appellate 
court set aside the order of temporary in- 
junction passed in the suit by the trial 
court merely on the ground that the 
court had no jurisdiction to prant a tem- 
porary injunction restraining the execu- 
tion of a decree of a court lawfully ob- 
tained. This decision is erroneous, as I 
have already held above. . 

11. In the present case, the lower ap- 
pellate court has failed to exercise its 
jurisdiction or has exercised the same il- 
legally or with material irregularity be- 
cause of an erroneous decision on the 
question of jurisdiction of the civil court 
to issue a temporary injunction in 
such matters. Mr. Mathur submitted 
that .an erroneous decision on a ques- 
tion of law cannot attract the revi- 
sional jurisdiction of this Court and he 
referred to the decisions of their Lord- 
ships of the Supreme Court in Managing 
Director (MIG) Hindustan Aeronautics 
Ltd., Balanagar, Hyderabad v. Ajit Prasad 
Tarway, AIR 1973 SC 76; Pandurang 
Dhondi v. Maruti Hari Jadhav, AIR 1966 
SC 153; Municipal Corporation of Delhi 
v. Suresh. Chandra, AIR 1977 SC 2621 and 
M. L. Sethi v. R. P. Kapur, AIR 1972 SC 
2379. There is no doubt that this Court 
enjoys a limited jurisdiction of entertain- 
ing revision petitions which is circum- 
scribed by the provisions of S. 115, C. P. C. 
and a decision of a civil court, which has 
jurisdiction, on a question of fact or law 
howsoever erroneous it might be, cannot 
be: interfered with by this Court in its 
revisional jurisdiction. But as I have 
already observed above, the erroneous de- 
cision arrived at by the learned lower ap- 
pellate court in the present case related 
to the question of jurisdiction of a- civil 
court to issue a temporary injunction to 
restrain the execution of a decree law- 
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fully obtained and it cannot be said that 
the aforesaid decision was one relating 
Merely to a question of law which had no 
bearing on the jurisdiction of the court 
to issue a temporary injunction, The 
erroneous decision of law in the present 
case has led the lower appellate court to 
exercise its jurisdiction illegally or’ at 
least with material irregularity. In this 
view of the matter the order passed by 
the lower appellate court deserves to be 
interfered with by this Court in its revi- 
sional jurisdiction under S; 115, C. P. C. 


12. The revision | applications - are, 
therefore, allowed. The orders passed by 
the learned Additional District Judge 
No. 2, Jaipur City are set aside and the 
orders passed by the trial court are re- 
stored, ` 


Petition allowed. 
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Shobhrajmal and others, Petitioners v, 
Smt. Kamla Devi, Respondent. 

Civil Ex. First Appeal No. 13 of 1976, 
D/- 9-5-1977." 

Rajasthan Pre-emption Act (1 of 1966), 
S. 11 — Purchase by tenant of his ten- 
ancy land — Right of pre~emptor decree- 
holder to evict vendee tenant in execu- 
tion. (1968) 70 Pun LR (D) 11, Dissent. 
from. (T. P. Act (1882), S. 111, Cl. (d)). 

Where a tenant in possession of the 
property, purchases that property and a 
successful pre-emptor obtains a pre-emp- 
tion decree in regard to that purchase, 
the pre-emptor decree-holder is entitled 
to evict the vendee tenant in execution. 

(Para 8) 

As. scon as the lessees purchased the 
suit property, their tenancy rights were 
extinguished, for they merged with their 
. ownership rights under S. 111, Cl. (d), 
T.. P. Act. Once the tenancy rights are 
extinguished they must be deemed to 
have disappeared for all times to come 
and the extinguished tenancy rights can- 
not revive subsequently at any time even 
if the sale which extinguished the ten- 
ancy rights is successfully pre-empted 
by a decree for pre-emption. In this view 
of the matter, the judgment-debtor ven= 
dee must hand over vacant possession of 


*(Against order of Ravindra Nath, Addl. 
Dist. J. No. 1, Jaipur, D/- 10-9-1976.) 
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the house in dispute. to the decree-holder 

pre-emptor. AIR 1976 SC 1565, Rel. on; 

(1968) 70 Pun LR (D) 11, Dissent: from.. 
ee ; (Paras 7, 8) 

Cases Referred: ~ Chronological 

AIR 1976 SC 1565 i 


Paras 
5 
(1968) 70 Pun LR (D) 11 4 


M- B. L. Bhargava, for Petitioners; 


N. M. Kasliwal, for Respondent. 


JUDGMENT:— This civil execution 
first appeal is directed against an order 
of the Additional District Judge No. 1, 
Jaipur City dated 10-9-1976 dismissing 
certain objections raised by the judg- 
ment-debtor appellants in execution of 4 
decree. 


2. The dispute relates to a house 
which was admittedly owned by Gendi 
Lal, Roop Chand, Babu Lal, Padam 
Chand, Bhoj Chand and Kamal Chand: 
The owners of the house first let out the 
house to Tulsidas and his son Shobhraj- 
mal on rent and subsequently sold the 
same to them for Rs. 17,000 vide register- 
ed sale. deed dated 31st December, 1969: 
After about ten months from the-date of 
the sale, the respondent Mst. Kamla Devi 
filed a suit against the purchasers and 
sellers claiming possession of the suit 
house on the ground of preferential 
right of pre-emption under’ the Rajas- 
than Pre-emption Act, 1966. During the 
pendency of the suit Tulsi Das died and 
his legal representatives, who are appel- 
lants before me, were .impleaded. The 
suit was decreed and a decree for pre- 
emption was passed in favour of thé 
plaintiff respondent Mst. Kamla Devi ori 
payment of certain amount to the vender 
appellants. It is not in dispute that the 
plaintiff-respondent, deposited the amount 
as directed in the decree. The plaintiff- 
respondent then moved an execution pe- 
tition to execute the decree and obtain 
actual vacant possession of the said 
house. The appellants contested the exe- 
cution petition on the ground inter alia 
that since the suit house was in occupax 
tion of Tulsidas and Shobhraj Mal as 
tenants prior to its purchase by them, 
the decree-holder was not entitled to 
evict the appellants and obtain actual 
physical possession of the suit house. 
The learned Additional District Judge 
rejected: this contention holding that the 
relationship of landlord and tenant which 
once existed between Gendi Lal and 
others on the one hand and the tenants 
Tulsi Das and Skobhraj Mal ‘on the. other 
came to an end when the tenants pur- 
chased the suit house from their” land« 


197% 


lords. Dissatisfied with the said order, 
the judgment-debtor appellants have 
preferred this appeal. - 

3. The important question that arises 
for consideration in this appeal is that 
if a tenant in possession of the property, 
purchases that property and a success- 
ful pre-emptor obtains a pre-emption de- 
cree in regard to that purchase, can the 
pre-emptor decree-holder evict the ven- 
dee tenant. in execution of the decree for 
pre-emption? 

4 It is contended by the learned 
counsel for the appellants that a pre- 
emptor when he secures a pre-emption 
decree, he merely steps into the shoes of 
the vendee. It is not a resale of the pro- 
perty. The result of a successful suit for 
pre-emption is that the name of the ven- 
dee is erased from the sale deed and that 
of the successful pre-emptor is inserted 
in its place. It is further contended that 
if instead of the tenant, the pre-emoptor 
had purchased the property by private 
contract from the landlord, he could not 
in law have evicted the tenant in posses- 
sion of the property. The learned coun- 
sel in these circumstances contends that 
there is no reason why the appellants 
merely by reason of their purchase of 
the demised property lose their tenancy 
rights if the. purchase does not survive 
on account of a pre-emption decree pass- 
ed against. them. The above submission 
of the learned counsel for the appellants 
` are supported by a Single Bench decision 
of the Delhi. High Court in Ram Kishan 
Das v. Zahira, (1968) 70 Pun LR (D) H. 
With due respect, Į am unable to agree 
with the view taken by the learned 
Judge in the above cited case. 


5. Section 111 of the Transfer of Pro- 
perty Act in cl, (d) deals with merger. 
It. states. that a lease of immovable pro- 
perty determines in case the interests of 
the lessee arid the lessor in the whole of 
the property become vested at the same 
time in one person in the same right. 
Their Lordships of the Supreme Court in 
Shah Mathuradas Maganlal & Co v. 
- Nagappa Shankarappa Malaga, AIR 1976 
SC. 1565 observed: — 

“For a merger to arise, it is necessary 
that. a lesser estate and a higher esiate 
should merge in one person at one. and 


the same time and in the same right, and . 


no interest. in the property should re- 
main outside. In the case of a lease the 
estate that is in the lessor is a reversion. 
In the case of a mortgage the estate that 
is outstanding is the equity of redemp- 
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tion of the mortgagor. Therefore, there 
cannot be a merger of lease and mort- 
gage in respect of the same property 
since neither of them is a higher or lesser 
estate than the other.” 


6. Their Lordships further added:— 


“When a leasehold and a reversion 
coincide there is a merger of a lesser 
estate in the greater. The leasehold is 
the lesser estate, for it is carved out of 
the estate of the owner, which is the 
reversion. The lesser estate is merged in 
the greater. The lease determines and 
merges in the reversion. If’ the lessor 
purchases the lessee’s interest, the lease 
is extinguished, as.the same man cannot 
be at the same time both landlord and 
tenant.” 


7. It is thus obvious that in the pre-' 
sent case as soon as the appellants, who 
were the lessees, purchased the demised 
property their tenancy rights were ex- 
tinguished, for they merged with their 
ownership rights. Once the tenancy rights 
are extinguished they must be deemed 
to have disappeared for all times to come 
and the extinguished tenancy rights can-. 
not, in my opinion, revive subsequently 
at any time even if the sale which ex-| 
tinguished the tenancy rights is succceéss- 
fully pre-empted by a decree for pre- 
emption. 

8. I agree with the learned counsel 
for the appellants that a pre-emptor on 
securing a pre-emption .decree merely 
steps into the shoes of the vendee and 
the result of a successful suit for pre- 
emption is that the name of the vendee 
is erased from the sale deed and that of 
the successful pre-emptor is inserted in 
its place. I also agree that if, in the pre- 
sent case the pre-empter had purchased 
the property from the landlords under 
a private contract the appellants who 
were in possession as‘ tenants of the pro- 
perty could not have been evicted by the 
pre-emptor. But it cannot be forgotten 
that the right of pre-emption accrues 
and becomes enforceable only when 
there is a sale which is a valid and com-| 
pleted sale in all respects. It is further 
clear from Cl. (d) of S.°111 of the Trans- 
fer of Property Act that the lease of im- 
movable property stands determined as 





soon as the interests of the lessor and, 
the ‘lessee in whole of the property ibe-' 
come vested in the same person in the 


same right. In other words, the tenancy, 
rights in the demised property no longer, 
remain in existence as soon as the ten-' 
ant purchases the entire demised pro- 
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perty from his landlord under a valid 
sale deed. The tenancy rights of the ap- 
pellants in the present case thus stood 
extinguished as soon as the sale in fav- 
our of the appellants was completed and 
which gave rise to the right of pre-emp- 
tion to the pre-emptor. If at the date of 
the accrual of the pre-emption right, the 
vendee appellants possessed no tenancy 
rights on account of extinction of their 
tenancy rights by merger under Cl. (d) 
of the Transfer of Property Act, the 
subsequent substitution of the name of 
the pre-emptor in the sale deed, cannot 
revive the extinguished tenancy rights 
of the appellants, In this view of the 
matter, the judgment-debtor appellants 
must hand over vacant possession of the 
house in dispute to the respondent pre- 
emptor. 


9. For the foregoing reasons this ap- 


peal fails and is dismissed with costs. 
me, Appeal dismissed. 
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(AT JAIPUR) 
M. L. JOSHI, J. 
Smt. Vimla Devi, Petitioner v. Jang 
Bahadur, Respondent. 7 
Civil Revision Appln. No. 196 of 1976, 
D/- 20-4-1977.* 
(A) Civil P. C. (1908), O. 39, Rr. 1 and 
2 — Temporary injunction — Order re- 
fusing — Interference by appellate Court 
— When justified. 


The crder refusing temporary injunc- 
tion is of a discretionary character. 
Ordinarily Court of appeal will not inter- 
fere with the exercise of discretion by 
the trial Court and substitute for it its 
own discretion. The interference with 
the discretionary order, however, may 
be justified if the lower Court acts arbi- 
trarily or perversely, capriciously or in 
disregard of sound legal principles or 


‘without considering all the relevant re- 


cords. ILR (1953) 3 Raj 257, Followed. _ 
_ (Para 10) 

The mere possibility of the appellate 
Court coming to a different conclusion 
on the same facts and evidence will also 
not justify interference. AIR 1920 PC 
132, Followed. (Para 11) 


‘(Against order of Mahendra Bhushan 
Sharma, Dist. J. Jaipur, D/- 14-4- 
1976.) 
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ALR. 


The appellate Court would be acting 
contrary to the well established princi- 
ples more so when it does not deal with 
the reasoning that prevailed with tha 
trial Court and further when it does not 
apply its judicial mind on the materials 
placed on the record. AIR 1968 Raj 237, 
Followed. (Para 11) 


(B) Civil P. C. (1908), O. 39, Rr. 1 and: 


2 — Temporary injunction — Principles 
for grant of — ‘Prima facie case’ — 
Meaning of. f 

A prima facie case implies the proba- 
bility of the plaintiff obtaining a relief 
on the materials placed before the Court 
at that stage. Every piece of evidence 
produced by either party has to be taken 
into consideration in deciding the exist- 
ence of a prima facie case to justify issu- 
ance of a temporary injunction. AIR 1963 
Ker 179, Followed; AIR 1973 Raj 212, 
Distinguished, (Para 12) 

(C) Civil P. C. (1908), S. 115 — Revision 
— Jurisdiction of High Court to inter- 
fere with appellate order in a matter of 
discretionary order, 

If the appellate Court exercises its dis- 
cretion either illegally or with material 
irregularity, the High , Court can inter- 
fere. AIR 1973 SC 76, Explained. 

(Para 14) 

Held that the appellate Court commit- 
ted material irregularity or illegality in 
interfering with the discretionary order 
of the trial Court. Hence order of the 


appellate Court was.quashed. (Para 14) 
Cases Referred: Chronological - Paras 
AIR 1973 SC 76 ; 14 
AIR 1973 Raj 212:1972 WLN 999 7, 13 
AIR 1968 Ker 179 12 
AIR 1968 Raj 237 : 11 
ILR (1953) 3 Raj 257 11 
AIR 1920 PC 132 .11 


P. N. Dutt, for Petitioner; N. M. Kasli- 
wal, for Respondent. 

ORDER:— This is a revision applica- 
tion directed against the order of the 
learned District Judge, Jaipur City dated 
April 14, 1976. The learned District 
Judge by his aforesaid order partly ac- 
cepted the appeal and 


order of the learned Munsif refusing 


temporary injunction and directed the 


maintenance of status quo as it existed 
on the date of the filing of the suit. 

2. The material facts which are ne~ 
cessary for the disposal of this revision 
application stated in brief are as under:— 

The plaintiff-respondent brought a suit 
for permanent injunction against the 
defendant-petitioner on the ground of 


set aside the ` 
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actionable nuisance. -The case of > the 


plaintiff as set forth in the plaint is that | 


he has been living as a tenant in -somè 
of the apartments of the. defendant- 
petitioner since the year 1974. It is the 
allegation of the plaintiff that the defer- 
dant wanted him to vacate the demised 
premises, but he did not agree to vacate. 
Thereupon. the defendant with a view to 
harass the plaintiff collected six she-bui- 
faloes on June 18, 1975 and began to iz 
them in the open compound of the plot 
where the apartments occupied by -tke 
plaintiff were situated. On account cf 
the tying of the she-buffaloes unhyg-~ 
enic conditions were created due to the 
excreta and urine passed by the she- 
buffaloes, which emitted foul smell re- 
sulting in actionable nuisance. The plain- 
tiff, therefore, brought a suit for per- 
manent injunction, wherein . he prayed 
that the defendant be restrained from 
tying the she-buffaloes 
compound of the aforesaid plot and fuz- 
ther she be directed to remove the’ she- 
buffaloes which she has already collec:- 
ed on the open land in question. 


3. Along with the plaint the plaintiff 
also filed an application under O; 33, 
Rr. 1 and 2 of the Code of Civil Proce- 
dure, wherein it was prayed that tempt- 
rary injunction be granted against tke 
petitioner for not tying the she-buffaloes 
and that she may further be restrained 
from bringing any more  she-buffaloes 
for tying’ them in the open compound. 

4. The defendants controverted the 
claim of the petitioner- and inter- ala 
pleaded that the suit was a mala fice 


one and has been~-brought. merely to . 
harass the defendant. It was pleaded that- 


the defendant had a right to tie the she- 
buffaloes on her land as she has been 
issued a licence by the Municipal Cour- 
cil to run dairy- on- her plot No. 522, 
street No. 6, Raja Park,- Jaipur. Various 
other pleas were taken but. for the pre- 
sent purposes J am not concerned with 
them and | SO" T meed. not mention 
here. 


5. The défendant. in. ‘reply to the àp- 
plication for temporary: injunction ` cor= 


troverted the allegations of . the plaintiff - 


and submitted ‘her. own affidavit, besides 
‘the affidavits of her husband Ram Pra- 
kash, Dr. Suresh Prasad- and, Nanu. Jat, 


“which -are very -relevant for ‘our purpose’ 


besides many other affidavits. -which need 
not be mentioried- here: . 
also produced the licence granted by the 


Municipal Council torun dairy on -tke © 
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_ jury on account of not granting the 


in: -the open - 


` Singh J. reported in 
‘(AIR 1973 Raj 212) came to hold that 


-.themn. 


The defendant av 
-half of the petitioner has assailed 
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-plot in question and ‘also submitted the 
_site.-plan with a view to show that there 


could_be no question of actionable nui- 
sance, The plaintiff also filed two affida- 


` vits in support of the application for 


temporary injunction. 

6. The trial Court after taking notice ` 
of the affidavits of the parties and docu- 
ments placed on-the record did not be- 
lieve the affidavits of Baldeo and the 
plaintiff and preferred. the affidavits fil- 
ed on the side of the defendant and after 
discussing the ingredients of O. 39, Rr. 1 
and 2, C.P.C. came to the conclusion that 


. there was no prima facie case in favour 


of the plaintiff, The trial Court further 


~ held that the’ question of balance of con- 


venience was also not in favour of the 
plaintiff, nor it could ‘be said that the 
plaintiff. would be put to irreparable in- 
in- 
junction. In this view. of. the matter the 
trial Court rejected the application for 
temporary injunction by its order dated 
February 24, 1976. 


T. Being aggrieved against the order 
of the trial Court the plaintiff went in 
appeal before the learned District Judge, 
Jaipur City. The learned District Judge, 
Jaipur City during the pendency of the 


_ appeal on the application of the plaintiff 


appointed a Commissioner ‘under O. 26, 
R. 10, C.P.C. for local investigation and 
without“ considering the materials placed ` 


-.on the record on behalf cf the defendant 


after placing reliance - on- the Commis- 
sioner’s report-and a- decision of Kan 
1972 WLN 999: 


by keeping of 15 she-buffaloes, the ex- 


` creta and urine passed by she~buffaloes, 


is likely to emit foul gases and bad 
smell which would make: the living of 


“the plaintiff most -uncomfortable result- 


also - - 
“of the view that” the balance of conveni- 


ing in actionable nuisance. He was. 


ence was also in favour of the plaintiff 
and if the temporary injunction is not © 


¿granted irreparable injury.’ will be ĉaus- . 
-ed to the plaintiff. He consequently set ` 
`- aside the order of the- 


learned - Munsif 


and passed a temporary injunction 


- against the defendant directing her to 
. maintain the status quo as it existed on. 


the date:of the filing of the suit. 
8. ‘The defendant has, therefore, come 


` up in revision against the. order of _ the 


learned District Judge.. ` 


9. Mr. P: N. -Dutt appearing on pe- 
the 
order of. the learned District Judge and 
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contended that the order of the learned 
District Judge suffers from material irre~. 
gularity or illegaliy in the exercise. of 
jurisdiction as it interfered with a dis- 
eretionary order of the trial Court which 
could not be said to be in any way per- 
verse, arbitrary or not based on sound 
judicial principles. He has submitted 
that the -rial Court based its decision on 
the affidavits and the materials brought 
on the record. According to the learned 
counsel, the learned District Judge had 
neither taken note of the affidavits nor 
the licence nor the site plan and other 
materials brought on the record, where- 
as the learned trial Court has after due 
appreciation of the affidavits and the ma- 
terials placed on the record, passed the 
order rejecting the application for tem- 
porary injunction. In these circumstan- 
ces, it has been urged that the appellate 
court committed material irregularity in 
exercise of jurisdiction in interfering 
with the discretionary order of the leacn- 
ed trial Court. 


10. I have given my earnest conside- 
tation to the contentions raised on 3e- 
half of the defendant-petitioner. The 
order refusing temporary injunction is 
of a discretionary character. Ordinarily 
Court of appeal will not interfere with 
the exercise of discretion passed by che 
trial Court and substitute for it its own 
discretion The interference with the čis- 
cretionary order, however, may be justi- 
fied if the lower Court acts arbitrarily 
or perversely, capriciously or in čis- 
regard of sound legal principles or wizh- 
out considering all the relevant recorés. 


11. In the light of the above observa- 
tions, I have now to see whether it was 
open co the learned District Judge tə 
interfere with the order of the learred 
trial Court. It is well settled that the 
grant of temporary injunction is a dis- 
cretionary order and the decision of the 
first Court could not be easily interfer- 
ed with by the appellate Court v-de 
Musa v. Badri Prasad, ILR (1953) 3 Baj 
257. The mere possibility of the appel- 
late Cour: coming to a different conc_u- 
sion on the same facts and evidence vill 
also not justify interference vide Wazir 
Sundar Singh v. Mst. Farida Khanem, 
AIR 1920 PC 132. Another well establish- 
ed principle while disposing of the ap- 
plication under O. 39, Rr. 1 and 2, C,F.C. 
is that when the Court while dealing 
with the case for grant of temporary in- 
junction decides the question of prima 
facie case, it should apply fts judicial 
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mind to the materials which are placed 
on the record and if it does not do so 
then it commits illegality in the exercise 
of jurisdiction and in that case the High 
Court is competent to interfere in revi- 
sion in such a case vide Musa v. Badri 
Prasad (supra). The view taken in Musa 
v. Badri Prasad (supra) has been follow- 
ed by Kan Singh J. in Girdhari Lal v. 
Mahadevi Sharma, AIR 1968 Raj 237. 
It has been held in this case that the 
appellate Court should be slow in up- 
setting a decision of a trial Court in a 
matter relating to grant of temporary 


injunction unless the decision of the 
trial Court is arbitrary, perverse or is 
not based on sound legal principles. It 


has been further observed in that case 
that when the appellate Court does not 
apply its judicial mind on all the mate- 
rials brought on the record then in that 
case the approach of an Appellate Court 
would be wrong and contrary to the 
well established principles laid down 


by the High Court, more so when the 
appellate Court does noi deal with the 
reasoning that has prevailed with the 


trial Court and further when it does not 
apply its judicial mind on the materials 
placed on the record. 


12. In Vellakutty v. Karthyavani, 
AIR 1968 Ker 179 it has been laid down 
that a prima facie case implies the pro- 
bability of the plaintiff obtaining a relief 
on the materials placed before the Court 
at that stage. Every piece of ‘evidence 
produced by either party has to be taken 
into consideration in deciding the exist- 
ence of a prima facie case to justify 
issuance of a temporary injunction. The 
Kerala High Court has further observed 
that the granting of injunction being a 
very serious matter in that it restrains 
the opposite parties from the exercise of 
their rights, the Court does not issue the 
injunction unless it is thoroughly satis- 
fied that there is a prima facie case in 
favour of the applicant. } 


13. Applying the above principles to 
the present case I may state at the out- 
set that the appellate. Court has neither 
considered the affidavits filed by the 
plaintiff in support of the application for 
temporary injunction nor has it consider- 
ed the affidavits filed on behalf of the 
defendant. The trial Court had discussed 
the two affidavits filed on behalf of the 
plaintiff and it disbelieved.them. It has 
further relied upon the affidavits filed 
on behalf of the defendant which had 
bearing on the question of granting or 
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refusing to grant the temporary injunc- 
tion. Vimla Devi in her affidavit had re- 
futed the allegations of the’ plaintiff thet 
any nuisance has been caused.. She has 
stated that in the locality in question 
there are various dairies being run by 
various persons. It has been further de- 
posed in the affidavit that the premises 
where the she-buffaloes ‘are being. tied 


are kept clean and no nuisance whatsc- 


ever is being caused, to the plaintiff. She 
has further stated that she herself is 
occupying the apartments located on the 
same plot and looking to the locality ani 
surrounding circumstances of the premi~ 
ses it is rather wrong on the part of the 
plaintiff to-say that merely on accourt 
of the tying the she-buffaloes an actior- 
able nuisance will be caused to the 
plaintiff. To the same effect is the affide- 
vit of her husband Ram Prakash. There 
is further affidavit of Dr. Suresh Prasad 
Saxena. He has stated that he is a custc- 
mer of Vimla Dairy situated on pict 
No. 522, Raja Park, Jaipur 4 and persc- 
nally goes to the aforesaid dairy fcr 


buying milk for daily use. In his affide- ~ 


vit he has deposed in categorical terms 
that since November, 1975 till day i>. 
January 29, 1976 he found the dairy 
very neat and clean and aczording to him 
there is no cause for any disease to te 
spread in the locality. That apart, there 
was a licence granted by the Municipal 
Council which was also placed on tke 
record. The grant of licence by the local 
authority also goes to show that tke 
local authority which is in charge of the 
hygienic conditions had prima facie ro 
objection to the running of a dairy œn 
the said premises. These materials in- 
duced the trial Court to refuse to grant 
temporary injunction in favour of tke 
plaintiff. The trial Court also discussed 
the two affidavits filed on behalf of tke 
plaintiff and after scrutinizing those affi- 
davits was of the view thet these affida~ 
vits did not carry conviction to raise an 
inference of prima facie case of actior- 
able nuisance as alleged by the plainti®. 
Thus the trial Court after examining the 
materials on the record had come to the 
conclusion that there was no prima facie 
case in favour of the plaintiff. The ap- 
pellate court, however, did not apply ics 
judicial mind on the materials on record 
and was simply led away by the obser- 
vations of Kan Singh J. made in 19"2 
WLN 999: (AIR 1973 Raj 212). In that 
case what has been laid down is that it 
is not necessary for amounting to a nuis- 
ance that injury to health should be az- 
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tually shown and it is enough that there 
is a material interference with the phy- 
sical comfort of human existence rec- 
koned not merely according to elegant or 
dainty modes and habits of living but 
according: to plain and sober and simple 
notions obtaining in the residents of the 
locality. It is a settled propesition that a 
person has right to use his own land. 
This right, however, is subject to the 
condition that the use should be such as 
would not cause actionable nuisance and 
interfere with material comfort of other 
persons. Kan Singh J. has himself quot- 
ed the homely phrases “give and take” 
“live and let live” and has thereafter ob- 
served that “a balance has to be main- 
tained between the right of the occupier 
to do what he likes with his own, and 
the right of his neighbour not to be in- 
terfered with”. Viewed in this light it is 
too early to come to a conclusion on the 
materials on the record at this.stage that 
there is a prima facie case of actionable 
nuisance in favour of the plaintiff. As 
a matter of fact the materials which 
existed with the trial court are the ma- 
terials which should ordinarily be taken 
note of by the appellate court while 
granting temporary injunction. The learn- 
ed District Judge has not applied his 
judicial mind to the various materials 
brought on the record before the trial 
Court but instead he called for the re- 
port of the Commissioner. ~ There is no 
doubt that the appellate Court in appro- 
priate cases can take additional evidence, 
but additional evidence cannot be allow- 
ed as a matter of course. It can only be 
taken when the Court requires it for 
proper disposal of the matter. The Com- 
missioner’s report which was called by 
the: appellate Court does throw some 
light as to the unhygienic conditions at 
the time when the Commissioner went 
to the spot. The Commissioner’s report, 
however, could not be made the sole basis 
of granting temporary injunction without 
further applying judicial mind on ‘the 
other materials present on the record. 
Tt is not open to the appellate Court to 
interfere with the discretionary order of 
the trial Court, unless it comes to a con- 
clusion that the order is arbitrary or 
perverse. The appellate Court has based 
its decision merely on the Commissioner’s 
report and the decision of Kan Singh J. 
without judicially applying its mind to 
the affidavits and other materials brought 
on the record by the plaintiff. In these 
circumstances, the approach of the ap- 
pellate Court is not in consonance with 





200 Raj. Kanhaiyalal v. 


the well settled principles laid down by 
various High Courts including our own 
High Court wherein it has been cate- 
gorically laid down that if the appellate 
Court does not apply its judicial mind 
on the materials present on the record 
and fails to consider them, then it will 
be taken to have committed material ir- 
regularity and illegality in the exercise 
of its jurisdiction so as to warrant inter- 
ference in the revisional jurisdiction. 


14. Mr. Kasliwal, learned counsel for 
the respondent, has however, argued 
that the High Court has no jurisdiction 
to interfere with the order of the. first 
appellate Court in a matter of discre- 
tionary order. In this connection he 
has placed reliance upon the Managing 
Director (MIG) Hindustan Aeronautics 
Ltd., Balanager v. Ajit Prasad Tarway, 
AIR 1973 SC 76. I have gone through 
that case and after perusing the case 
I may say that that case is of no avail 
to the learned counsel for the _ respon- 
dent. In that case it.has been observed 
by .their Lordships of the Supreme Court 
that the High Court will have no juris- 
diction to interfere with the order of 
the first appellate Court until it is estab- 
lished that the first appellate Court ex- 
ercised its jurisdiction either illegally 
or with material irregularity. This case 
therefore, does not lay down that in no 
case the High Court will be competent 
to interfere with the order of the first 
appellate Court. As stated earlie~ if the 
appellate Court does not apply :ts judi- 
cial mind to the materials placed before 
it or omits to consider the same or fails 
to meet out the reasons given by the 
trial Court, then it is certainly open to 
the High Court to interfere with such 
order, as in that case it may be safely 
said that the appellate Court exercised 
its jurisdiction either illegally or with 
material irregularity. The order of the 
appellate Court, therefore, in my opin- 
ion, is against the rule laid down by 
this Court as well as the Kerala High 
Court and it cannot be allowed to stand. 
The report of the Commissioner cannot 
be made the sole basis for drawing an 
inference of the existencc of a prima 
facie case in favour of the plaintiff. It 
may be that the appellate Court may 
come to a different conclusion on merits, 
but that by itself would not be sufficient 
to interfere with the discretionary order 
unless the order of the trial Court is in 
any way perverse, arbitrary or not based 
on sound .legal principles. I do not find 
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such flaw in the order of the trial Court. 
The trial Court was to deal with the 
application in -he light of the materials 
placed before it at that stage. There was 
no justifiable reason for the appellate 
Court to have allowed additional evi- 
dence to the plaintiff at the appellate 
jurisdiction at his mere asking, JI am, 
therefore, constrained to hold that the 
learned District Judge committed -mate- 
rial irregularity or illegality in exercise 
of his jurisdiction when he interfered 
with the discretionary order passed by 
the trial Court 
15. In the result, I accept the revi- 
sion application with costs and set aside 
the order of the learned District Judge 
and restore that of the trial Court. I, 
however, direct the trial Court to expe- 
dite the trial and decide the case within 
a period of six months, 
i Revision allowed. 
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Kanhaiyalal, Petitioner v. State 
Rajasthan and others, Respondents. 
Civil Writ Pein. No. 1312 of 1976, D/- 
12-4-1977. 


(A) Constitution of India (as amended 
by 42nd Amendment Act of 1976), Arti- 
cle 226 (3) — Alternative remedy open 
— Mines and Minerals (Regulation and 
Development) Act (1957), S. 30 — Rajas- 
than Minor Mineral. Concession Rules 
(1959), Rr. 20, 36 and 60 — Auction for 
grant of mining lease of sand-stone in 
Rajasthan — Petitioner’s bid confirmed 
by Competent Authority — But confir- 
mation cancelied by State Government 
in exercise of its revisional powers and 
lease granted in favour of respondent, 
without giving hearing to petitioner — 
Writ petition by petitioner challenging 
order by State Government — Remedy 
by way of revision to Central Govern- 
ment against the order passed by the 
State Government, not availed of — 
Writ petition could not be proceeded 
with, in view oz Cl. (3) of substituted 
Art. 226 and had te be dismissed as not 
entertainable. AIR 1975 Raj 182, Rel. on. 

(Para 5) 


‘Conces- 


of 


(B) Rajasthan Minor Mineral 
sion Rules (1959), Rr. 9 (2), 60 — Peti- 
tioner’s bid at auction confirmed by 
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Competent Authority — State Govern- 
ment cancelling it and granting lease in 
favour of respondent Co-operative £0- 
ciety having as its members persons he- 
longing to Scheduled Castes — Decision 
of State Government cannot be objected 
to, on the ground of preference, especial- 
ly in view of Letter of State Govern- 
ment D/- 4-2-1959 (Raj) justifying such 
preference and omission of Competent 
Authority to notice the directions of the 
letter. AIR 1965 SC 1992, Rel. on. 

i (Paras 6, 7) 


Paras 


Kanhaiyalal v. Sate 


Cases Referred: Chronological 
AIR 1975 Raj 182: 1974 Raj LW 330 5 
AIR 1973 SC 205: (1971) 3 SCC 864 5 
AIR 1970 SC 1896 5 
AIR 1967 SC 1269 oar 5 
AIR 1965 SC 1992 8 
AIR 1960 SC 606 5 

S. R. Joshi, for Petitioner; D. K. Scral 
(for No. 3) and S. B. Mathur, Dy. Govt. 
Advocate (for Nos. 1, 2 and 4), for Res- 
pondents. 

ORDER:— The Parliament has framed 
the Mines and Minerals (Regulation and 
Development) Act, 1957, (to be here- 
after referred to as ‘the Act of 1957’). 
The Act of 1957 divides the minerals into 
major minerals and minor minerals. Sec- 
tion 15 of the Act of 1957 empowers the 
State Governments to make rules regu- 
lating the grant of prospecting licer.ses 


and mining leases in respect of minor 
minerals and for purposes connected 


therewith. The Rajasthan State, under 
the powers given to it by the Act of 
1957, has framed the Rajasthan Minor 
Mineral Concession Rules, 1959 (here- 
after referred to as ‘the Rules of 
1959’). Rule 20 of the Rules of 1959 em- 
powers the grant of lease of a minor 
mineral by public auction. 


2. Rule 36 of the Rules of 1959 gpro- 
vides the procedure for holding aucsiion 
for the grant of mining a minor. mineral 
lease. Sub-clause (5) of R. 36 of the Rules 
of 1959 provides that no bids should be 
regarded as accepted unless confirmed by 
the Government or the competent autho- 
rity. Schedule III of Rules of 1959, con- 
tains delegation of the powers under the 
Rules of 1959, and shows that the power 
to confirm a bid in an auction upto the 
amount of Rs. 20,000 is vested in the Di- 
rector of Mines and Geology. Rule 6C of 
the Rules of 1959 provides that the Sate 
Government may, in respect of any 
order, whether in appeal or otherwise, 
passed under these Rules by the Direc- 
tor, Mining Engineer or the Assistant 
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Mining Engineer, on application made in 
this behalf or on its own motion, call for 
and examine the connected records for 
the punpose of satisfying itself as to the 
correctness, legality or propriety of the 
order and may confirm, vary or rescind 
such order. 


3. The auction for the grant of mining 
lease of sand-stone was held on Septem- 
ber 4, 1975. The petitioner gave bid of 
Rs. 15,100 (which was the highest) while 
the bid of respondent No. 3 was of 
Rs. 12,000. The petitioner, as required by 
the Rules, deposited 25 per cent. of the 
amount of bid for one year and 25 per 
cent. of the amount as security for the 
bid for the terms and conditions of the 
mining lease. The bid of the petitioner 
was confirmed by the Director of Mines 
and Geology, respondent No. 2, as con- 
veyed by letter dated January 7, 1976. 
No lease deed was however executed in 
favour of the petitioner and in 
the meanwhile the petitioner received a 
communication dated July 20, 1976 from 
respondent No. 2 (Director) intirnating 
him that the State Government, on con- 
sideration, had decided by its order dated 
June 30, 1976, that the lease be granted 
in favour of respondent No. 3 for Rupees 
15,100 and consequently the confirmation 
of the order in favour of the petitioner 
communicated to him by letter dated 
January 7, 1976, should be treated as can- 
celled and orders had been passed to 
refund the amount of Rs. 7,555 deposited 
by the petitioner. The petitioner was 
naturally aggrieved and has come up to 
this Court to challenge the impugned 
order of the State Government. 


4. The main grievance of the peti- 
tioner is that once the bid has been con- 
firmed by the Director of the Mines and 
Geology, who was a competent authority 
under the Rules of 1959, there was no 
jurisdiction in the State Government to 
cancel the lease in favour of respondent 
No. 3 and that too without giving any 
hearing to him. In the reply filed by the 
State, it has been admitted that the auc- 
tion of the quarry was held on Septem- 
ber 4, 1975. It is, however, stated that on 
September 11, 1975, respondent No. 3 
which is a co-operative society consisting 
of 16 members, out of whom 15.members 
are of Scheduled Castes, applied to the 
Mining Engineer, Bharatpur, that they 
should have been given the mining lease 
instead of the petitioner. The Mining 
Engineer, by his letter dated December 
4, 1975 .submitted all the- auction’ papers 
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to the respondent No. 2, Director of Mines 
and Geology, for according sanction: of 
the lease in favour of the Society, res- 
pondent Nc. 3, but in spite of this, the 
Director confirmed the bid in favour of 
the petitioner by his letter dated Janu- 
ary 7, 1976 It is stated that the State 
Government called the; record in exercise 
of its powers under R. 60 of the Rules 
of 1959, and considering the direction 
issued by the State Government as well 
as the Central Government for giving 
preferential treatment to the co-opera- 
tive ‘societi2s, directed . that the lease be 
given in favour of respondent No. 3. Re- 
liance is also sought to be placed on R. 9 
of the Rules of 1959, as amended, 


5. It cannot be denied that no hear- 
ing was given to the petitioner when the 
State Government, in exercise of its re- 
visional powers, cancelled the order of 
the Director of Mines and Geology, dated 
January 7, 1976 and granted lease to res- 
pondent Na, 3. The learned counsel for 
the petitioner, Mr. S. R. Joshi, cited AIR 
1960 SC 603; Shivji Nathubhai v. Union 
of India, AIR 1967 SC 1269; State of 
Orissa v, Binapani Dei, AIR 1970 SC 1896, 
Purtabpur Co. Ltd. v. Cane Commis- 
sioner of Bihar and (1971) 3 SCC 864: 
(AIR 1973 SC 205); The D. F. O. South 
Kheri v. Ram Sanehi Singh, for his 
contention chat natural justice requires 
that if any prejudicial order is to be pass- 
ed against a party, he has a right of 
hearing. His contention also is that as 
the competent authority i.e. Director of 
Mines and ‘Geology, under the Rules of 
1959. had ewarded a lease in favour of 


the petitioner, any order passed to the | 


prejudice o? the petitioner by the State 
Government in revision could only have 
been passec after giving hearing to the 
petitioner. So stated, the proposition is 
unexceptionable. There can be no doubt 
that if the State Government, in exercise 
of its revisional powers, has to modify 
an order passed in favour of a party, 
rules of nazural justice require that the 
party should be given.a hearing. Un- 
fortunately, for the petitioner, there is 
a hurdle in the way of.the petitioner but 
for which the petitioner’s contention may 
have had some force. The hurdle is that 
S. 30 of the Act of 1957 provides for a 
remedy by way of revision to the Cen- 
tral Government against any order pass- 
ed by the State Government in exercise 
of powers conferred on it under the Act 
of 1957. In 1974 Raj LW 330:(AIR 1975 
Raj 182), Champalal v. State of Rajas- 
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than, a mining lease had been given un- 
der the Rules of 1959 which was chal- 
lenged by the writ petitioner in this 
Court, One of the preliminary objections, 
which succeeded, was that the writ peti- 
tioner -had not availed of the alternative 
remedy under S. 30 of the Act of 1957. 
It was sought to be urged before Joshi 
J. that remedy of revision under S. 30 
of the Act of 1957 was only applicable in 
regard to major minerals and not to mi- 
nor minerals. This plea was’ rejected by 
Joshi J., who held that there is nothing 
in S. 30 of the Act of 1957 to show that 
the powers of revision conferred under 
the Act were confined to order in regard 
to major minerals only and not to minor 
minerals. Mr. Joshi, learned counsel for 
the petitioner, sought to distinguish 
Champalal’s case by contending that in 
that case State Government had passed 
the impugned order in the first instance 
while in the present case it had been 
passed in revision. I do not agree. Sec- 
tion 30 of the Act of 1957 provides for a 
revision to Central Government against 
any order passed by State Government 
and nowhere limits the powers of the 
Central Government to orders passed by 
the State Government in the first in- 
stance only. In view of that authority, it 
is clear that alternative remedy by way 
of revision under S. 30 of the Act of 
1957 was available to the petitioner and 
it has not been availed by him. It is no 
doubt true that availability of alterna- 
tive remedy has been held by the vari- 
ous courts not to be absolute bar to jur~ 
isdiction of this Court to exercise its 
powers under Art. 226 of the Constitution. 
But this position has now been altered 
by the Constitution (42nd Amendment) 
Act, 1976. A new Art, 226 of the Consti- 
tution has ‘been substituted. Cl. (3) of the 
Article provides that no petition for the 
redress of any injury, referred to in sub- 
els. (b) and (c) of Cl. 1-shall be entertain- 
ed if any other remedy for such redress 
is provided for by or under any law for 
the time »eing in force. Section 58 of 
the Constitutional (42nd Amendment) 
Act, 1976 further provides that notwith- 
standing anything contained in the Con- 
stitution, every petition under Art. 226 
of the’ Constitution before the appointed 
day and gending before any High Court 
immediately before that day, shall be 
dealt with in accordance with the provi- 
sions of Art. 226 as substituted by S. 58. 
It is apparent that the present petition 
is to ‘be governed by the ` substituted, 
Art. 226. Clause (3) of the substituted 
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Art. 226 now places a complete embargo 
on the entertainment of any petition if 
there is any other remedy provided un- 
der any other law. In view of the deci- 
sion by Joshi J. in  Champalal’s case, 
with which I respectfully agree, as there 
is an alternative remedy available to the 
petitioner by way of revision to the 
Central Government, this petition under 
Art. 226 of the Constitution cannot be 
proceeded with and has to be dismissed 
as not maintainable. 


6. Even otherwise, I find that the 
decision of the State Government in giv- 
ing the lease to respondent No. 3 on the 
ground of preference, because it is a co- 
operative society, cannot be objected to. 
Mr. Joshi had sought to urge that R. 9, 
which was amended on February 19, 1976 
does not provide any preference for the 
co-operative society as such, But a refer- 
ence to sub-r. (2) of R. 9 will show that 
notwithstanding anything contained in 
sub-r, (1). the mining lease for masonry 
stone, Bajri, shall be granted to the 
categories of persons mentioned in that 
sub-rule and includes persons belonging 
to Scheduled Castes and Scheduled Tri- 
bes. In the present case, 15 out of 16 
persons of the co-operative society, res- 
pondent No. 3, belong to the Scheduled 
Castes and would thus be entitled to be 
granted the mining lease for sand-stone. 

7. There is also no force in the argu- 
ment of Mr. Joshi, learned counsel] for 
the petitioner, that preference cannot be 
given to co-operative societies under the 
Rules of 1959. There is a letter of Febru- 


ary 14, 1962 by the State Government 
saying that co-operative societies be 
given encouragement. 

8 In AIR 1965 SC 1992, Nand 


Kishore Saraf v. State of Rajasthan, it 
was held by the Court that R. 36 of the 
Rules of 1959 does not compel the Gov- 
ernment to accept the highest bid and 
that it does not mean that it cannot 
grant the lease to ahy person other than 
one who had bid the highest. The Sup- 
reme Court referred to the Government 
policy as (laid) in the letter of Feb. 14, 
1962 which favours the co-operative so- 
ciety and observed that the grant can- 
not be held to be arbitrary or without 
any justification because the co-operative 
society consists of the labourers working 
in the mines and it is obvious that any 
benefit arising out of the contract would 
go to the labourers and thus improve 
their economic position. The Supreme 
Court also found that this letter was in 
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accordance with the spirit underlying 
R. 59, which empowers the Government 
to relax any provision of the rules in 
the interest of mineral development or 
better working of mines. In the present 
case, the Director of Mines and Geology 
completely omitted to notice the direc- 
tions issued in the letter of February 14, 
1962 providing for giving preference to 
the co-operative society of the Schedul- 
ed Castes. The State Government had 
thus ample justification to step in and 
correct the decision of the Director 
which was in complete contradiction to 
its policy and rules. Though, therefore, 
the petitioner may have had some point 
in not having been heard when the State 
Government exercised its  revisional 
power, I do not find that there has been 
any such illegality or such substantial 
failure of justice as to call for interfer- 
ence under extraordinary jurisdiction of 
this Court under Art. 226 of the Consti- 
tution. 


9. The result is that the petition fails 
and it is dismissed without any order as 
to costs. 


10. The learned counsel for the peti- 
tioner urges that it should be directed 
that it is open to him to seek any alter- 
native remedy that may be available to 
him, in view of my decision as to the 
non-maintainability of writ petition on 
the ground of alternative remedy. I do 
not think that any directions by this 
Court are required by a party to enable 
him to seek any remedy that is avail- 
able to him under the law. The petitioner 
is at liberty to pursue any course 
permitted to him under the law. 


Petition dismissed. 
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(AT JAIPUR) 
S. N. MODI, J. 
Smt. Kala Devi, Appellant v. 
Kishan and another, Respondents. 
First Appeal No. 190 of 1973, D/- 13-5- 
1977.* . 
(A) Rajasthan Pre-emption Act (1 of 
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of waiver by pre-emption — Proof of. 
(Evidence Act (1872), S. 115). 

The steps to be taken under S. 8 are 
available to the vendor only, and not to 
the vendee. The preferential right to 
purchase the property enjoyed by the 
pre-emptor can only ‘be curtailed or for- 
feited if the provisions of S. 8 are re- 
sorted to by the seller. The right which 
the legislature has vested in the seller 
by virtue of the provisions of the Act 
cannot be exercised by the purchaser of 
the proverty. A general notice issued in 
the present case by the husband of the 
vendee in a newspaper signifying his 
intention. to purchase the property and 
inviting objections, if any, does not cast 
any duty on the pre-emptor to give any 
response to such a notice and put forth 
his preferential right to purchase the 
property and negotiate with the purcha- 
ser to purchase the- property. The failure 
on the part of the pre-emptor to pay 
any heed to such a general notice issued 
by the husband of the vendee therefore, 
does not tantamount to waiver of the 
right of pre-emption on the part of the 
pre-emptor; but the matter would be dif- 
ferent if the pre-emptor enters into an 
agreement with the prospective purcha- 
ser that he would not enforce his right 
of pre-emption if the property was pur- 
chased ‘oy him, In that event it is open 
to the purchaser to put forth the plea 
that the pre-emptor has waived his right 
of pre-emption in his favour. 

(Paras 13, 14) 

To support the plea of waiver it is 
incumbent on the vendor and the vendee 
to establish that they had concluded an 
agreement for sale and that the plaintiff 
was approached and asked to purchase 
the property for the consideration for 
which the vendee was going to purchase 
the property. (Case law discussed). _ 

(Para 16) 

In the instant case there was no reli- 


able evidence to prove that after the 
agreement for sale between the vendor 
and the vendee was concluded and the 
price was fixed between them, an ap- 


proach was made to the plaintiff to pur- 
chase the property in dispute for the 
price settled between the vendor and the 
vendee. In absence of such evidence it 
could nat be said that the pre-emptor 
waived his right of pre-emption in fav- 
our of the vendee. (Para 23) 

(B) T. P. Act (1882), S. 54 — Applica- 
bility — Claim of transferee in respect 
of repairs and improvements on the proe- 
perty — “Belief in good faith.” 
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In order that & 51 may apply it is 
essential that (i) the person claiming re- 
lief is a transferee of immovable pro- 
perty, (ii) that he has made improve- 
ment believing in good faith that he is 
absolutely entitled to the property and 
(iii) that he is evicted therefrom by a 
person with better title. (Para 25) 


The question whether or not a trans- 
feree believed in good faith that he was 
absolutely entitled to the property could 
not be the subject of any hard and fast 
rules but should be decided on the merits 
according to the circumstances of each 
case. (Case law discussed). (Para 25) 

In the present case there is no room 
for any doubt that the defendant+vendee 
knew it very well from the very begin- 
ning that the plaintiff being a co-sharer 
and having other rights, had a right of 
pre-emption under the Act. In: fact the 
defendant-vendee in her written state- 
ment did not even challenge the right 
of- pre-emption of the. plaintiff. Neither 
the vendee nor the vendor took steps to’ 
be sure that the plaintiff would not pre- 
empt. It, therefore, cannot be said in 
the present case. that the vendee believ- 
ed in good faith at the time of sale in 
her favour that she was absolutely en- 
titled to the property. Under the cir- 
cumstances the vendee cannot be said to 
have made the improvements believing 
in good faith that she was an absolute 
owner of the property in dispute. Conse- 
quently she is not entitled to any amount 
spent on account of repairs and improve- 
ments. The repairs and improvements 
made by the vendee were not made in 
good faith and on the contrary, she 
showed “undue haste in taking up the 
work of repairs in spite of the warning 
given by the plaintiff pre-emptor.” 

(Paras 25, 27) 


Cases Referred: Chronological Paras 
1975 WLN (UC) 360 (Raj) 16 
AIR 1965 SC 1812 25 
AIR 1958 SC 838 . 15 
AIR 1958 Madh Pra 412 . 16 
AIR 1933 Lah 540 25- 
AIR 1930 PC 297 25 
AIR 1928 All 41 go 25 
AIR 1926 Lah 243 16 


M. B. L. Bhargava and S. N. Bhar- 
gava, for Appellant; P. C. Bhandari, for 
Respondents. 


JUDGMENT:— This first appeal by 
the vendee Kala Devi is directed against 
the judgment and decree of the Addi- 
tional District Judge No. 2, Jaipur City 
dated September 20, 1973 decreeing the 


1977 . Kala Devi v. Radha Kishan 
suit of the respondent Radha Kishan for 
pre-emption. | 

2. The dispute relates i a portion 
of the residential house ‘situated: in Mo- 
halla Chowkari -Ghat Darwaza, nesr. 
Math Ka Kuwa, Jaipur City described 
in para 1 of the plaint. This:entire houz 
was owned by vendor Geeta Devi and 
the respondent pre-emptor Radha Kishan. 
In pursuance of the agreement executed 
by Geeta Devi on 22-3-1970 in favour Í 
the appellants husband Vishan Das 
(D.-W. 4), Geeta Devi sold her share <n 


the house for Rs. 18,601 in favour of the - 


appellant vendee Kala Devi vide regis- 
tered sale deed dated June 18, 1970. 

3. It is common ground between tne 
parties that before the sale of the dispt!- 
ed property, the vendor Geeta Devi c&d 
not give any notice as prescribed under 


S. 8 of the Rajasthan Pre-emption A-t, - 


1966 (hereinafter referred to. as the Act) 
to the pre-emptor. It is, however, admfi- 
ted by the parties that before the sele 
actually took -place a general notice in 
the name-of the -appellants husband 
Vishan Das was published in a news- 
paper showing Vishan Das’s intention to 
purchase the disputed property. ; 

4, The respondent Radha Kishan ñi- 
stituted a suit-on Dec. 19, 1970 against 
the vendee Kala Devi and- the vencor 
Geeta Devi. claiming right of pre-em>- 
tion in respect of the disputed property 
on the basis of his being a co-sharar’ 
with the vendor and also on- the basis of 
enjoyment of certain easementary rigtts 
and amenities in the property in ques- 
tion. The respondent Radha Kishan 
alleged in the plaint that though osten- 
sible price for which the property’: in 
dispute was shown as sold by the ven- 


dor tothe véndee appellant was Rupees _ 


18,601, in fact-and reality the . actual 
price paid’ was “only Rs. 12,000. It’ was 
further alleged in the plaint that though: 
the vendor “had earlier agreed to ‘sell the 
property to-the pre-emptor Radha Kishan‘ 
for a-consideration of. Rs. 12,000, .- Lut 
later oni the-veridor at the’ instance 


away the property to the vendee. 


5. The suit was resisted by the appzl- 
lant-vendee as. also by. the ` vendor-res- 
pondent No. 2 on the ground ‘that the 
respondent pre-(mptor has = waived his. 
right of pre-emption. In this. connection: 
‘it was pleaded that offers were made to 
the respondent by the vendor to pur-- 
chase the disputed -house~in the first 


week of March, 1970. as also. before the 


“emptor on payment of Rs. 17,000 
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sale deed was registered in -favour of 
the appellant, but respondent declined 
to purchase the same. It was further 
pleaded that the appellant purchased the 
disputed property only after the | res- 
pondent had approved the transaction of 
sale in favour of. the-appellant. The ap- 
pellant and the vendor both averred that 
the disputed property was sold. for 
Rs. 18,601 and not for Rs. 12,000 as 
pleaded by the plaintiff-pre-emptor. It 
was further pleaded that the appellant 
had spent a sum of Rs. 17,000 on repairs 
of the disputed property and a deeree 
for possession of the house in dispute 
can only be passed in favour of the pre- 
/ over 
and above the amount of the sale price 
namely Rs. 18,601. The defendant how- 
ever did not specifically deny the plain- 
tiffs preferential right to. re eet the 
disputed property. 


6. On the plead ot “the parties the 
‘lower court ‘framed the following 6 
‘issues:— 


8 am saand a. 2 ard goo — 
acne a faara ger naa BT 2cgqoR) aà FT 
ari at aay ay ont Peat ar. ate ard a 
aAa & graye ae fear gar ara TPH PI 
ae we faar ? 

Q) arat ari gF ART Şa ATATU? HFAA 
fata wet gRoo0) aqdi A atiad ar afa- - 


mrad? 


3) amat TTA fagra uaz at AUT 
afama a fet wa as afer $ Mea aa 


‘BPW ada TIT FATT g ? 


¥) ATAT- afrai a g. A wear farane 
ada parasai go, ooo) ard mena R 
wat RÈ & at ga are ft-Ure pÀ a 


>. Ota A afari d. g saat wea AST: “ear 


Pb ual ae 
or.. 


the vendee. changed her niind and . sold.. y 


ma FI ger at ae sar arg wares ad 


a). ATAT ari at srad? grey aah faa 


frat | ata: TE EF-UGT FI gF az BT. Fal 
Se ree 
a) arated” 


<A The Jead counsel for the deten- 
dant vendee in. the lower court did not 
press issue No. 3 which was decided 


against the, defendant-vendee. As regards 
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the other issues the trial court, on con- 
sideration of the evidence led ‘by the 
parties, recorded the following find- 
ings:— 

(1) That there was no waiver of the 
right of pre-emption on the part of the 
plaintiff inasmuch as there existed no 
reliable evidence to prove that the suit 
house was offered for sale to the plain- 
tiff for Rs. 18,601 and that the plaintiff 
refused to purchase the same. 

(2) Thaz the sale price agreed and 
really paid to the vendor by the vendee 
was Rs. 18,601 and not Rs. 12,000 as 
pleaded by the plaintiff-pre-emptor. 


(3) That though the defendant-vendee 
carried out repairs and improvements on 
the disputed property there was no re- 
liable evidence to prove how much 
amount was spent by her (vendee). 


(4) Thaz the defendant-vendee was 
not entitled to claim any amount spent 
by her on.repairs and improvements in- 
asmuch as she carried out repairs with 
undue haste and in spite of the warning 
given by the plaintiff pre-emptor not to 
carry out any repairs. The question of 
waiver or estoppel in these circumstan- 
ces did not arise. 


8. The trial court on the basis of the 
above findings passed a decree for pre- 
emption in favour of the plaintiff on the 
condition that the plaintiff shall deposit 
in the court Rs. 18,601 upto October 31, 
1973. It further ordered that on such de- 
posit of the amount the vendee Kala 
Devi shall deliver possession of the suit 
property zo the. plaintiff Radha Kishan. 
Dissatisfied with the said judgment and 
decree the defendant-vendee Kala Devi 
has preferred this appeal to this Court. 


9. I have heard Mr. M. B. L. Bhar- 
gava the learned advocate for the appel- 
lant-vendee and Mr. P. C. Bhandari the 
learned advocate for the plaintiff pre- 
emptor Radha Kishan and gone through 
the entire record of the case. ` 


10. It is not in dispute that the plain- 
tiff had a p ferential right to purchase 
the property in dispute under the . Act. 
The main contention of Mr. M. B.L. 
Bhargava is that the plaintiff had waived 
his right of pre-emption, and is there- 
fore, no more entitled to a decree for 
pre-emption in respect of the disputed 
property. In this connection my atten- 
tion has been drawn to para No. 2 of the 
plaint wherein the plaintiff admitted that 
the vendor had consulted him in connec- 
tion with the sale of the disputed pro- 
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perty and she (vendor) also agreed to 
sell che same to the plaintiff for Rupees 
12,000. According to the learned counsel, 
if in the light of the above admission of 
the vlaintiff, the oral evidence produced 
by the defendant vendee is judged, there 
exists ample evidence on the record to 
show that the plaintiff was consulted not 


only before the agreement to sell was 
executed between the vendor and the 
vendze, but also, before the actual sale- 


took place in favour of the vendee, It is 
urged that the plaintiff Radha Kishan 
was offered to purchase the property in 
question and that it is only when he 
declined to do so, the defendant vendee 
purchased the same. This sort of con- 
duct on the part of the plaintiff according 
to Mr. M. B. L. Bhargava, tantamounts 
to waiver and abandonment of his right 
of pre-emption so far as the purchase of 
the property in question by the appel- 
lant Kala Devi is concerned. 

11. On the other hand it is contended 
by Mr. P. C. Bhandari, learned counsel 
for the plaintiff-respondent that there is 
no reliable evidence on record to show 
that after the agreement of sale was 
entered into between the purchaser and , 
the seller on 22-3-1970 any offer was 
made either by the vendee or the ven- 
dor to purchase the suit property. He 
therefore, contends that no question of 
waiver arises in the present case. Mr. 
Bhandari also invited my attention to 
the notice. given by the plaintiff to the 
appellant and also to her husband Vishan 
Das and the replies received from them. 
Learned counsel pointed out that in 
none of the replies given by the vendee 
or her husband Vishan Das, there exists 
any averment as to the waiver of the 
right of pre-emption on the part of the 
plainziff on the ground that the plaintiff 
had refused to purchase the property on . 
being offered to him at any time before 
or after the agreement for sale was exé- 
cuted between the vendor and the ven- 
dee. Mr. Bhandari thas further argued 
that there exists no documentary evi- 
dence to show, even remotely, that the 
vendor or her husband ever approached 
the plaintiff and made any offer to pur- 
chase the property either before or et 
the time or after the sale took place 
Mr. Bhandari further pointed out that 
the oral evidence produced in the case 
by the defendani-vendee is wholly un- 
reliable being -afterthought . and’ consists 
of the. persons who are either relatives 
of the vendee or are highly interested in 
the success of the véndee. Mr, Bhandari 
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also contended that the right of -pre- 
emption can be.lost only by giving. a 
notice under S. 8 of the Act by the seller 
and not by anyone else and if suca 
notice has not been given then the plea 
cannot be taken by the purchaser that 
the right of pre-emption was -lost to the 
pre-emptor because he did not show his 
intention to purchase the property after 
the general notice was published in tne 
newspaper by the purchaser signifying 
his intention to purchase the suit pro- 
perty. 

12. In the present case as already 
pointed out above it is not in dispute that 
notice under S. 8 of-the Act was nou 
given by the seller to the plaintiff. Sec- 
tions 8 and 9 of the Act run as under:— 


“Section 8.— Notice to pre-emptors:— 
(1) When any person proposes to sell, ot 
to foreclose the right to redeem, any im- 
movable property, in respect of which 
any persons have a right of pre-emption, 
he shall give notice to all such persons 
as to the price at which he is proposing 
so to sell or as to the amount due in res- 
pect of the mortgage proposed to be fore« 
closed, as the case may be. 


(2) Such notice shall be given through 
the civil court within the local limits of 
whose jurisdiction the property concern~ 
ed ig situated, shall clearly describe such 
property, shall state the name and other 
particulars of the purchaser or the mort- 
gagee and shall be served in the manner 
prescribed for service of summons in 
civil suits.” À 

“Section 9.— ‘Loss of right of pre- 
emption on transfer.— Any person hav- 
ing a right of pre-emption in respect of 
any immovable property proposed to be 
sold shall lose such right unless within 
two months from the date of the ser- 
vice of such notice, he or his agent pays 
or tenders the price specified in the 
notice given under S. 8 to the person so 
proposing to sell: 

Provided that the right of pre-emp~ 
tion shall not be so lost if the immov- 
able property in question is actually sold 
for an amount smaller than that men- 
tioned in the notice or to a person not 
mentioned in the notice as purchaser,” 


13. The main object of these sections 
appears to be to safeguard the interest 
of the prospective pruchaser as well as 
to avoid litigation by allowing the pre- 
emptor to purchase the property at an 
initial stage. These provisions in the Act 
provide that if the seller serves a notice 
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in writing in the manner prescribed un- 
der sub-s. (2) of S. 8 of the Act intimat- 
ing. his desire to sell the property for a 
specified sum mentioned therein then if 
the pre-emptor does not exercise his 
right of pre-emption within the period 
prescribed under 8.9 of the .Act 
the’ sale would not be challenged on the 
ground that the pre-emptor Aad better 
title to purchase the property. These 
sections safeguard the interest of all con- 
cerned viz., the purchaser, the pre-emp- 
tor and the vendor so that after the sale 
has taken place nobody thereafter can 
claim a preferential right to purchase 
the property. Another purpose of such 
a notice under S. 8 is that it discloses to 
the prospective purchaser the name or 
names of those persons who have a pre- 
fereritial] claim to the property by in- 
voking their right of pre-emption. In 
order to ensure that the notice under 
S. 8 has been served on the pre-emptor, 
the legislature has prescribed foolproof 
method in order to avoid any contro- 
versy thereafter about the sale price fix- 
ed and the description of the - property 
to be sold. If this procedure is adopted 
by the vendor and if no steps are taken 
iby the pre-emptor to purchase the pro- 
perty mentioned in the notice then the 
pre-emptor forfeits his right of pre- 
emption. It must, however, be remem- 
bered that the steps to be taken under 
S. 8 are available to the vendor only, 
and not to the vendee. It is, therefore, 
argued by Mr. Bhargava that in case of 
a prospective purchaser who cannot avail 
the provisions of S. 8 to curtail the pre- 
emptor’s right, the doctrine of waiver 
would still be available to the vendee if 
the pre-emptor after notice from the 
vendee does not come forward to pur- 
chase the property and allows the ven- 
dee to complete the sale in his favour. 
In the -present case it is contended by 
Mr. Bhargava that the husband of the 
vendee published a general notice in 
a newspaper before the property was 
actually sold by the vendor and there- 
fore in such circumstances it should be 
held that the plaintiff-pre-emptor had 
forfeited his right of pre-emption. 

14. In my opinion, there is no sud- 
stance in the above conter ‘on. The pr2- 
ferential right to purchase the property 
enjoyed by the pre-emptor cen only be 
curtailed or forfeited if the provisians of 
S. 8 of the Act are resorted to by the 
seller. The right which the legislature 
has vested in the seller by virtue of the 
provisions of the Act cannot be exercis-! 
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ed by the purchaser of the property. A 
general notice issued in the present case 
by the husbasd of the vendee in a news- 
paper signifying his intention to pur- 
chase the property and inviting objec- 
tions, if any, does not cast any duty on 
the pre-emptor to give any response to 
such a notice and put forth his preferen- 
tial right to purchase the property and 
negotiate with the purchaser to purchase 
the property. The failure on the part of 
the pre-emptor in the present case, to pay 
any heed to such a general notice issued 
by the husband of the vendee therefore, 
does not tantamount to waiver of the 
right of pre-emption on the part of the 
pre-emptor; but the matter would be 
different if the pre-emptor enters into an 
agreement with the prospective purcha- 
ser that he would not enforce his right 
of pre-emption if the property was 
purchased by him. In that event it is 
open to the purchaser to put forth the 
plea that the pre-emptor has waived his 
right of pre-emption in his favour. The 
question, therefore, arises whether in 
the present case the plaintiff forfeited or 
abandoned or waived his right of pre- 
emption by any agreement with the 
vendee cr her representatives. There is 
no dceurnentary evidence in proof of the 
above fact. The case on the point of 
waiver solely rests on the oral testimony 
oi D.W. 1 Kala Devi (vendee), D.W. 2 
Manna Lal, D.W. 4 Vishan Das (husband 
of the vandes), D.W. 5 Janki Lal (father 
of the vendor) and D.W. 6 Parthumal. 


15. Before dealing with the evidence 
of the above witnesses, I would like to 
point out the material incidents of the 
right of pre-emption. Their Lordships of 
the Supreme Court in Bishan Singh v. 
Khazan Singh, AIR 1958 SC 838 ob- 
served:— 


“To summarise: (1) The right of pre- 
emption is not a right to the thing sold, 
but a right io the offer of a thing about 
to be sold. This right is called the pri- 
mary or inherent right. (2) The pre-emp- 
tor has a secondary right or a remedial 
right to follow the thing sold. (3) It is a 
right of substitution but not of re-pur- 
chase i., the pre-emptor takes the 
entire bargain and steps into the shoes 
of the original vendee,” 

16. ‘The primary right claimed by the 
pre-emptor as explained by the Supreme 
Court undoubtedly resides in the pre- 
emptor even before the sale takes place. 
The question however, arises whether 
the pre-emptor can waive his right of 
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_the vendee for the amount which 
` offered by the plaintiff. 


A.L R. 


pre-emption even before an agreement 
between the seller and the purchaser to 


sell the property had actually taken 
place. In Shobhrajmal v. Mst. Kamla _ 
Devi, Civil First Appeal No. 92/73" 


Hon’ble V. P. Tyagi J. (as he then was) 
relying upon the decision of the Lahore 
High Court in Muhammad v. Muhammad 
Ali, AIR 1926 Lah 243 and the decision 
of the Madhya Pradesh High Court in 
Mishrilal Hazarilal v. Laxminarayan. 
AIR 1958 Madh Pra 412 held that to 
support the plea of waiver it is incum- 
bent on the vendor and the vendee to 
establish that they had concluded an 
agreement for sale and that the plaintiff 
was approached and asked to purchase} 
the property for the consideration for) 
which the vendee. was going to purchase 
the property. I respectfully agree with 
the view taken by Hon'ble Tyagi J. {as 
he then was) in Shobhrajmal’s case. 

17. Bearing in mind the above princi- 
ple, J now desl with the evidence of the 
witnesses mentioned above. The recital 
in para No. 2 of the plaint on which con- 
siderable stress has been laid by Mr. 
Bhargava is, in my opinion, wholly ir- 
relevant on the point of waiver. In. 
para No. 2, the plaintiff alleged that she 
vendor agreed to sell the property to the 
plaintiff for Rs. 12,000. In para’No. 3 of. 
the plaint the plaintiff alleged that the 
vendee by exercising her power over the 
vendor and with a view to harm the 
plaintiff sometow obtained her willing- 
ness to sell the property in question to 
was 
A reading of 
these two paras clearly poes to show 
that the agreement between the plaintiif 
and the vendcr, if at all it took place, 
must have taken place long before 
March 22, 1970 on which date the vender 
executed agreement to sell the property 
in question in favour of the vendee. In 
this view of the matter no inference of 
waiver on the part of the _ plaintiff-pre- 
emptor can arise from the allegation 
contained in para 2 of the plaint. There 
is thus no substance in the argument of 
Mr. Bhargava that the admission con- 
tained in para No. 2 is relevant on the 
question of deciding waiver on the part 
of the plaintiif. 

18. I now turn to the evidence pro- 
duced by the defendant vendee to prove 
waiver of the right of pre-emption by 
the plaintiff Fadha Kishan. The first im- 
portant witness in this connection is the 


*Reported in 1975 WLN (UC) 360 (Raj). 
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defendant Kala Devi. She has appeared 
in the witness box as D.W. 1. The rele- 
vant portion of her statement in exami- 
nation-in-chief runs as under:— 


“ aga aAA d age afara & Tor ET 
fis ana AS aqa at ag è SA TC ua- 
fraa 3 war AE aaa at” 


On being cross-examined she 
as under:— 


« #3 amfa À paa, a BIE È 
“aaa qo n faa A aa at AMT 2) 
aA $ 10-15 far ces ger at” 


Even if the statement of D.W. 1 Kaa 
Devi is accepted on its face value it does 
not support the plea of waiver as the 
offer according to her was made by her 
to the plaintiff long before the agres- 
ment of sale was executed between her 
and the vendor. Apart from that 
statement to my mind is clearly an after- 
thought and has no truth in it. Hed 
Kala Devi enquired from the plaintiff 
and had the plaintiff not objected to the 
purchase of the property ‘by her, these 
facts would have found place in hər 
. reply Ex. 13 dated 21-7-70 to the plain- 

tiffs notice Ex. 12. Omission to mention 
these important facts in reply Ex. 13 
leads to a reasonable inference that the 
story about consulting the plaintiff to 
purchase the property and his not 03- 
jecting to it is clearly afterthought and 
concocted, 


19. The next important witness is 
D. W. 4 Vishan Das. He is the husband of 
the defendant Kala Devi D. W. 1. In Lis 
examination-in-chief he deposed as un- 
der:— 

“amfa y ated ages Ger at vat 
sgr at HE cats al F 1” 

In cross-examination he stated as fcl- 
lows:— 

“aafaa à gafea gor fa gas grasa 
asa ar | vz à gs ara qe werfswa 

A sar fe wat caer ad 1 aas, T- 
as, Hass FT Keyed $ aad ata Fz 
raana wart & ale A ag ara gz” 


It may be ‘stated at once that the testi- 
mony of this witness is no better then 
D.W. 1 Kala Devi. According to the wit- 
ness the plaintiff did not object to the sale 
of the property in favour of the vendee 
before the agreement for sale was ex2- 
cuted between the vendor.and the ven- 
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stated 
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dee. Not a word has been said by him if 
the plaintiff was consulted after the 
agreement for sale was executed on 
March 22, 1970. Besides that, the plain- 
tiff sent a notice Ex. 8 to D.W. 4 Vishan 
Das on 6-7-1970 claiming preferential 
right to purchase the property in dis- 
pute. But, it is significant to note that 
he in his reply Ex. 11 did not mention 
this important fact viz. that the plaintiff 
had waived his right of pre-emption by 
expressly agreeing that he would have no 
objection if the property was purchased 
by she defendant-vendee. His testimony 
like that of D.W. 1 Kala Devi is clearly 
afterthought and concocted. ` 


20. The next important witness is 
D.W. 2 Manna Lal. He is a neighbour and 
he happens to be present at the time 
when the vendor’s father Jankilal settled 
the deal to sell the property to the de- 
fendant vendee. He says that at that 
time the plaintiff Radha Kishan was also 
present. He further says that Radha 
Kishan asked Janki Lal in his presence 
to sell the property in dispute to him 
(Radha Kishan) for Rs. 12,000, but Janki 
Lal replied-that he was prepared to sell 
the property to him if he paid Rs. 12,601. 
The witness then says that thereafter he 
left for his house and no agreemen; to 
sell was executed before him. On being 
cross-examined he showed his inability 
to mention the date or month when the 
aforesaid talk took place between Radha 
Kishan and Jankilal. He however, stated 
that the said talk took place in the year 
1970 at 10-30 or 11 a.m. and at that 
time Parthumal and Ram Singh were 
also present, From his testimony it does 
not follow that the alleged talk between 
Radha Kishan and Jankilal took place 
after March 22, 1970. His evidence in 
my opinion does not prove waiver on the 
part of the plaintiff. Besides that, he ap- 
pears to be a chance witness. [I have 
carefully gone through his statement 
and I have no hesitation to say thet he 
is not a reliable witness, 


21. The next witness is D.W. 5 Janki- 
lal, the father of the vendor Geeta Devi. 
In his examination-in-chief he totally 
‘denied having any talk with Radha 
Kishan about the sale of the property in 
dispute. But on being cross-examined he 
pointed out the presence of Radha Kishan 
at the time he had a talk with Vishan- 
das about the sale of the property, He 
goes on saying that at that time he ask- 
ed Radha Kishan- to purchase the pro- 
perty. in dispute but Radha Kishan re- 
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plied that he possessed no money to 
purchase the property. On being further 
cross-examined he showed his inability 
to point out the date and month when 
he offered to sell the property to Radha 
Kishan. It is apparent from his state- 


ment that in cross-examination he did’ 


not stick to his statement which he made 
in his examination-in-chief. He being 
the father of the vendor is highly: inte- 
rested person. If the'property in dispute 
had in fact been offered to Radha Kishan 
and if he had declined to purchase on 
account of paucity of money, D.W. 4 
Jankilal or his daughter Geeta Devi 
would not have failed to take steps un- 
der S. 8.of the Act. As already stated 
above no such step was taken by the 
vendor or her father Jankilal. His testi- 
mony is not at all convincing and de- 
serves to be discarded as unreliable. 

22. The last witness examined on the 
point of waiver is that of D.W. 6 Parthu- 
mal. He is a broker. According to the 
witness, the transaction of sale between 
the vendor and the vendee was settled 
through him and the agreement to sell 
Ex. 1-A dated 22-3-1970 was executed 


in his presence. The, witness has also 
showed his presence at the time the 
sale deed was registered in the Sub- 


Registrar’s Office. According to the wit- 
ness, D.W, 4 Vishan Das in his presence 
and in the presence of Jankilal asked 
Radha Kishan to purchase the property 
in dispute but Radha, Kishan declined to 
do so and also allowed Vishan Das to 
purchese the property in dispute. The 
witness on being cross-examined depos- 
ed as follows:— i f 
“gerfaad X aa ard ggu R ge AI 


Red feats 2c—f—wo at gi da wg aT 
raz AA R A I. 


Pere ePevererrrrr rrr rrr erm eee 


ard % are aafaa à ME ara agga l 
apat? aher A art AA cerfsaa È 
fara i afea a a ANE $ uo faar 
qee faar at) waar faar | faaaata ater 
a aa eiA è qa faa ces gs Ay wa- 
frat ù aav gor wife aaa srt sai 
gaat A ar gag 2o- ae at ara 2 saa 
ae sord Aad è ate ater aad apf 
a@ war att WR-2-we À 3-3 faa agè oa; 
at aar i aafaa È a Gor a N aè 
eaat at fa agi aar fa feat «oai g 
aĉa a A ata gi ater caw gar A 
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(fat T Ho Tal RT) aafaa At m aat 
wary’ 


It follows from his statement that he 
had a talk with Radha Kishan on two 
occasions. Once he met Radha Kishan 
5 or 7 days before the agreement was 
executed between the vendor and the 
vendee. The second time he met Radha 
Kishan 2 or 3 days before March 22, 
1970. On the second occasion the vendor 
Geeta Devi and the vendee Kala Devi 
were also present. According to the wit- 
ness Radha Kishan was not informed 
who was the purchaser of the property 
and. for how much amount the property 
was being sold. The above statement of 
the witness is thus materially . different 
witnesses. 
According to Kala Devi, Radha Kishan 
on being consulted did not object to the 
purchase of the property by Kala Devi. 
But according to D.W, 6 Parthumal nei- 
ther the name of the purchaser nor tke 
amount for which the property was to 
be sold was disclosed .to Radha 
Kishan. Besides that, hadthere been any 
truth in the siatement of Parthumal, 
Kala Devi would not have omitted to 
mention this fact in her reply Ex. 13. ` 
The oral testimony of D.W. 6 Parthumal 
is therefore, neither convincing nor reli- 
able. 


23. It is significant to note that the 
vendor Geeta Devi did not appear in the. 
witness box. On the other hand, the 
plaintiff Radha Kishan in his statement 
as P.W. 1 and P.W. 5 has totally denied 
that he had any talk with Geeta Devi or 
Vishan Das or Janki Lal at any time be- 
fore or after the sale and that he agreed 
not to object if the property was pur- 
chased by Kala Devi. His statement also 
shows that he never refused to purchase 
the property in dispute. There is thus no 
reliable evidence to prove that after the 
agreement for sale between the vendor 
and the vendee was concluded and the 
price was fixed between them, an apf- 
proach was made to the plaintiff to pur- 
chase the property in dispute for the 
price settled between the vendor and the 
vendee. In absence of such evidence it 
cannot be said that the pre-emptor waiv- 
ed his right of pre-emption in favour cf 
the vendee. The plea of waiver raised by 
the defendant vendee, therefore, cannct 
be accepted. 


24. The next question that has been 
agitated before me relates to ‘the pay- 
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ment of the amount spent by the defen- 
dant-vendee in carrying out repairs and 
improvements on the disputed property. 
In the written statement it was pleadej 
by the defendant-vendee that she haj 
spent Rs. 17,000 on repairs etc. It may be 
said at the outset that so far as. the fact cf 
carrying out the repairs and improve- 
ments on the suit property is concerned 
there is no denying the fact that the de- 
fendant-vendee did carry out repairs 
and improvements, Even Radha Kishan 
admitted that the defendant-vendee had 
carried out repairs and improvements. 
The relevant portion of his statement 25 
P.W. 1 runs as under:— 


“ada r ne yor Seta gaad aard 
è 3 Aa qa amen aaar gI aaaÀ ge 
gad A faa go A Hae wears g o fears 
qxay swg: qaradi fax ar faa a 
frat | fasfeat art a (sta eat R) gañ 
wars Z| faa ar aaa a fafed wuss 
qe vaad 21 gad afas si asx dA wet 
HUTS 1 WAT Ws Fi wavy a 
andl weg 21’ 
The learned Additional District Judge 
disallowed the claim of the defendant in 
respect of repairs and improvements on 
two-fold grounds. Firstly that the defen- 
dant did not spend money on repairs and 
improvements in good faith; and second- 
ly, that the defendant. failed to prove b7 
reliable evidence the amount which h? 
had spent on repairs and improvements 
of the property in dispute. 

25. The claim of the defendant-ven- 
dee in respect of repairs and improve- 
ments is based on the provision contain- 
ed in S. 51 of the Transfer of Property 


Act. The relevant portion of S. 51 of the 
T. P. Act reads as follows,— 


“When the transferee of immovable 
property makes any improvement on the 
property. believing in good faith that he 
is absolutely entitled thereto and he is 
subsequently evicted therefrom by any 
person having a better title, the trans- 
feree has a right to require the persor 
causing the eviction either to have the 
value of the improvement estimated and 
paid or secured to the transferee, or ta 
sell his interest in the property to the 
transferee at the then market value 
thereof, irrespective of the value of suck 
improvement. i 

The amount to be paid or secured in 
respect of such improvement shall be 
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the estimated value thereof at the time 
of the eviction.” 

In order that this section may apply it 
is essential that (i) the person claiming 
relief is a transferee of immovable pro- 
perty, (ii) that he has made improvement 
believing in good faith that he is abso- 
lutely entitled to the property and (iii) 
that he is evicted therefrom by a person 
with better title. So far as conditions 
Nos. 1 and 3 are concerned they stand 
fully satisfied in the present case. The 
controversy however, revolves round the 
question whether the vendee spent the 
amount on repairs in good faith believ- 
ing himself to be absolutely entitled to 
the property. It is well settled that the 
question whether or not a transferee be- 
lieved in good faith that he was abso- 
lutely entitled to the property could not 
be the subject of any hard and fast rules 
but should be decided on the merits ac- 
cording to the circumstances of each 
case. (See AIR 1933 Lah 540 and AIR 
1930 PC 297). In the present case there 
is no room for any doubt that the defen- 
dant-vendee knew it very well from the 
very beginning that the plaintiff being 
a co-sharer and having other rights had 
a right of pre-emption under the Act. 
In fact the defendant-vendee in her 
written statement did not even challenge 
the right of pre-emption of the plaintiff. 
On consideration of the evidence on re- 
cord I have further come to the conclu- 
sion that neither the vendee nor the ven- 
dor took steps to be sure that the plain- 
tiff would not pre-empt. It, therefore. 
cannot be said in the present case that 
the vendee believed in good faith at the 
time of sale in her favour that she was 
absolutely entitled to the property, In 
Lachmi Prasad v. Lachmi Narain, AIR 
1928 All 41 it was held that the belief in 
good faith includes not only acting 
honestly but includes due enquiry. Again, 
it has been laid down by the Supreme 
Court in Maddanappa v. Chandramma, 
AIR 1965 SC 1812 that:— 


“No man who spends money on im- 
proving property knowing fully that he 
has no title to it can be permitted to de- 
prive the original owner of his right to 
possession of the property except upon 
the payment for the improvements which 
were not affected with the consent of that 
person. The doctrine of acquiescence is 
of no help to such a man, for he who 
knows the true state of affairs cannot 
say that any mistaken belief was caused 
in his mind by reason of what the owner 
said or did.” 
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Under the circumstances I am not pre- 
pared to hold that the vendee can be 
said to have made the improvements be- 
lieving in good faith that she was an 
absolute owner of the property in dis- 
pute. Consequently she is not entitled to 
any amount spent on account of repaira 
and improvements. 


26. There is yet another aspect of the 
case. The sale deed in the present case 
was executed in favour of the vendee on 
June 8, 1970. The plaintiff served a no- 
tice to the vendee’s husband Vishan Das 
on 1-7-70. That notice is Ex. 5 on the 
record. In this notice it was specifically 
mentioned that the plaintiff has prefer- 
ential right to purchase the property 
‘by way of pre-emption. It was further 
mentioned that the work of electric fit- 
ting is going on in the disputed house. 
The plaintiff specifically called upon 
Vishar Das to stop work of electric fit- 
ting failing which he would himself be 
responsible for it. A similar notice was 
issued by the plaintiff to the defendant 
Kala Devi on 12-7-1970. This is Ex. 12 
on the record. The relevant portion of 
-this notice reads as under:— 


“arg ga HH a He aaa Te 
Ft We galas FIA aT BT eH TS 
dae mo amA yf Prat mag fe 
FIR wart aT sar gaS Fara a Hwa 
afte frat fran at ararere ar feted a fars 
aural at fated agt wus aa oH Tat 
aa è qan arg cag, gril 1 
The reply of the said notice by Kala Devi 
is Ex. 13. In para No. 1 of Ex, 13 she 
mentioned that she “has incurred’ ex- 
penses to the tune of Rs. 1,000 apart 
from the sale price.” In the same notice 
in para No. 5 she mentioned that “she 
has invested about Rs. 5,000 in making 
construction of latrine, bath room, sur- 
face and other repairs.” The reply given 
by Vishan Das to the notice Ex. 5 is 
Ex. 11, It is dated 10-7-70, In para No. 2 
of this notice Vishan Das has stated that 
his wife “has incurred expenses to the 
tune of Rs. 2,000 apart from the sale 
price above mentioned.” It further ap- 
pears from the statement of D.W: 3 
Uttam Chand, that the plaintiff Radha 
Kishan objected to carrying out of 
pairs even before any notice was sent io 
Kala Devi or her husband Vishan Des. 
A perusal of the statement of D. W. 3 


Uttam Chand shows that he being the 
close relative of the vendee used to look 


re- . 
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after the work of repairs in the disputed 
house. He has deposed that once Radha 
Kishan objected to carrying out the 
work of repairs on the ground that he 
has right of pre-emption. The witness 
however, told Radha Kishan that the de- 
fendant Kala Devi has purchased, the 
house, Radha Kishan then replied that 
he would serve a notice in this connec- 
tion, The relevant portion of his state- 
ment runs as under:-— 


“ama aa A Det wat sar ar 
wife F Raag umaa at wear è 
art aa agi tarar oH ax tarfeaa à 
uaua fear ar. (ade È are) fie È gaa 
E AT awa we Hua gay wel ga aie 
qe gl anfen A wer fe A act afer 
aq | gat wel ae Fe ST 1” 


27. From the foregoing discussion it 
can safely be said that the plaintiff o3- 
jected to carrying out of the work of 
repairs and improvements verbally as 
well as by notices at an early stage, but 
in spite of that, the defendant vendee 
did not stop the work of repairs and im- 
provements. According to Uttam Chand 
the repairs and improvements continued 
for 6 months. According to D.W. 4 Vishan 
Das the work of repairs continued for 
about 7 to 8 months. There is thus ne 
doubt that the defendant-vendee did not 
stop the work’ of repairs and improve- 
ments even after it was objected to ‘by 
the plaintiff respondent. The learned 
Additional District Judge in the circum- 
stances rightly held that the repairs and 
improvements made by the vendee were 
not made in good faith and on the con- 
trary, she showed “undue haste in tak- 
ing up the work of repairs in spite of the 
warning given by the plaintiff pre-| . 
emptor.” The defendant-appellant, jn the 
circumstances, was rightly held not en- 
titled to the amount spent by her on re- 
pairs and: improvements. 


28. Before parting with the case, I 
would like to mention that from the evi- 
dence of D.W. 7 Phool Chand and Ex. 
‘A-5, the estimate prepared by him it 
stands proved satisfactorily that the de- 
fendant vendee had spent on repairs and 
improvements a sum of Rs. 13,795.70. In 
this connection I would like to mention 
S. 51 of the Transfer of Property Act 
wherein jt has been provided that che 
amount to be paid in respect of improve- 
ments “shall be the estimated value 
thereof at the time of the eviction”, The 
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learned Additional District Judge dis- 
carded the testimony of D. W. 7 mainly 
on the ground that he did not prepare 
the estimate Ex, A-5 according to the 
P.W.D. rates prevailing at the time when 
the improvements were effected i.e. in 
the year 1970 but on the rates prevailing 
in the year 1971. Since the estimated 
value of the improvements has to be con- 
sidered on the date of eviction the esti- 
mate Ex. A-5 prepared ‘by D.W. 7 Phool 
Chand cannot be discarded on the ground 
that it was prepared on the basis of 
P.W.D. rates prevailing in the year 1971. 


29. In the result the appeal fails and 
is dismissed with costs with the modifica- 
tion that the defendant shall be entitled 
to remove such of the improvements 
carried out by her which could easily 
and conveniently be removed without 
injuring the property in dispute. 

Appeal dismissed. 
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Dr. Achalmal Singhvi, Appellant v. 
M/s. Chano Khan & Sons and another, 
Respondents, 

Civil Misc. Appeal No. 52 of 1972, D/- 
19-1-1977.* 

Motor Vehicles’ Act (1939), S. 110 a) 
(as it stood prior to amendment by Act 
56 of 1969) — “Compensation? = Inter- 
pretation. 


The word “compensation” under Sec- 
tion 110 (1), as it stood before the am- 
endment, was comprehensive enough to 
include a claim for loss of or damage to 
the property also. Under such circum- 
stances, if an application for composite 
claim is filed before a Claims Tribunal, 
the Claims Tribunal has jurisdiction to 
entertain it and adjudicate upon a claim 
pertaining to the loss of or damage to 
the property, Case law discussed. 


(Para 15) 
Cases Referred: Chronological Paras 
1974 ACJ 367 (Punj) 4, 13 
1973 ACJ 414 (Assam) 3, 11 


AIR 1972 Guj 244:1973 ACJ 149 3, 10 
AIR 1971 Punj 144:1971 ACJ 37 4, 13 
1969 ACJ 1 (Mad) 4, 12 
1968 ACJ 338 (Guj) 3, 10 





*(Against award given by K. D. Sharma, 
Member, Motor Accidents Claims Tri- 
bunal, Jodhpur, D/- 28-10-1971.) 
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AIR 1962 Madh Pra 19 3, 3, 10 
J. R. Tatia, for Appellant; B. L. Mahe- 
shwari, for Respondent No, 3. 
JUDGMENT:— This is a Civil Misc. 
First Appeal under S. 110-D of the Motor 
Vehicles Act against the award of the 
learned Motor Accidents Claims Tribu- 
nal, Jodhpur dated October 28, 1971. 


2. The facts of the case, in brief, are 
that on January 15, 1969, Dr, Achal Mal 
Singhvi was driving his own car bearing 
No. RJQ 7513 on the Chowpasni Road, 
Jodhpur. He was coming from 4-A Road. 
He took a turn towards Sanishcharji-ka- 
than on the main Chowpasni Road. He 
had hardly driven the car a few feet 
after taking the turn when a truck No. 
RJS 359 dashed against the applicant’s 
car. It was stated that the driver of the ` 
truck was driving it at a high speed and 
in a rash and negligent manner. The 
mud-guard. and the hood of the car on 
the left side were damaged. The appli- 
cant, Dr. Singhvi, also received simple 
injuries on his body, and it was con-end- 
ed by him that he also received a great 
mental shock. A composite claim was 
filed before the Claims Tribunal in which 
claim for damages to the car as well as 
for bodily injury to the applicant was 
made, The learned Claims Tribunal 
awarded Rs. 500 as damages for the in- 
juries received on the person of the ap- 
plicant, ‘but dismissed the claim with re- 
gard to the damages to the car holding 
that the Claims Tribunal had no juris- 
diction to entertain a claim with regard 
to the damages caused to the car. The 
applicant, Dr. Singhvi, feeling aggrieved 
has filed the present appeal. 


3. The learned counsel for the appel~ 
lant has contended that the learned. 
Claims Tribunal seriously erred in law 
in holding that the Claims Tribunal had 
no jurisdiction to award compensation 
in respect of the damage to the car where 
a composite claim has been made before 
the Claims Tribunal with regard to the 
damage to the car and also with regard 
to the injuries received on the person of 
the applicant. The learned counsel for 
the appellant has placed reliance on Dr. 
Om Prakash Mishra v. National Fire and 
General Insurance Co. Ltd, AIR 1962 
Madh Pra 19, Reliance was also placed 
on Joshi Ratansi Gopaji v. Gujarat State 
Road Transport Corporation, 1968 ACJ 
338 (Guj), Farsubhai Altaphbhai v. Dul- 
labhbhai Bhagabhai, 1973 ACJ 149: (AIR 
1972 Guj 244) and State -of Assam v. 
Urmila Datta, 1973 ACJ 414 (Assam). On 


214 Raji [Prs. 3-9] 


the strength of these rulings, the learned 
counsel for the appellant contended that 
the view taken by the Claims Tribunal 
would lead to multiplicity of proceed- 
ings, and that. in such a contingency. if 
a claim pertaining to. the injury on the 
person of the applicant was to be adju- 
dicated upon by the Claims Tribunal and 
the claim regarding the damages to the 
car was to be adjudicated upon by a 
Civil Court the possibility of conflict of 
decisions could not be ruled out. It was 
also contended that the intention of the 
Legislature is to avoid multiplicity - of 
proceedings as far as possible. 

4. The learned counsel for the respon- 
dent No. 2 has seriously contested that 
the Claims Tribunal has jurisdiction to 
adjudicate upon « claim regarding the 
damage to the car. His contention is that 
the Claims Tribunal has rightly held 
that it had no jurisdiction to entertain a 
claim pertaining to damage to car. Reli- 
ance was placed on R, Selvaraj v.. Jagan- 
nathan, 1969 ACJ 1 (Mad). B. S. Nat v. 
Bachan Singh, 1971 ACJ 37: (AIR 1971 
Punj 144) and Ved Prakash Sethi v. M/s. 
Musafir Transport Co. Ltd., Mansa, 1974 
ACJ 367 (Punj). It was also contended 
by the learned counsel for the respon- 
dent No. 2 that the accident took place 
on January 15, 1969 and-the claim was 
‘also adjuidcated upon by the Claims Tri- 
bunal on October 28, 1971, and as such 
the amendment in S, 110 (1) could not 
be availed of. © : 


5. The respective contentions of the 
learned counsel for the parties have been 
considered and the record of the case 
carefully perused. Section 110 (1) of the 
Motor Vehicles Act as it stood before the 
amendment by Act No. 56 of 1969 read 
as under:— ' 


“A State Government may, by notifi- 
cation in the official Gazette, constitute 
one or more Motor Accidents Claims 
Tribunals (hereinafter referred to as 
Claims Tribunals) for such area as may 
be specified in the notifications for the 
purpose of adjudicating upon claims .for 
compensation in respect of accidents in- 
volving the death of, or bodily injury 
to, persons arising out of the use of 
motor vehicles.” f 

6. Section 110 (1) after the Amend- 
ment by Act No. 56 of 1969, which came 
into effect from 2nd of March, 1970 reads 
as under:— 

“110. Claims Tribunals— (1) A State 
Government may, by notification in the 
official Gazette, constitute one or more 
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` Claims Tribunal. It was , further 


A-I. R. 


Motor Accidents Claims Tribunals (here- 
inafter referred to as Claims Tribunals) 
for such area as may be specified in the 
notification for the purpose of adjudica- 
ting upon claims for compensation in 
respect of accidents involving the death 
of, or bodily injury to, persons arising 
out of the use of motor vehicles, or da- 
mages to any property of a third party 
so arising or both: - 

Provided that where such claim in- 
cludes a claim for compensation in res- 
pect of damage to property exceeding 
rupees two thousand, the claimant may, 
at his option, refer the claim to a civil 
court for adjudication, and where a re- 
ference is so made, the Claims Tribunal 
shall have no jurisdiction to entertain 
any question relating to such claim.” ; 

T. . Section 110-A provides that an 
application for compensation arising out 
of an accident may be made: (a) by the 
person who has sustained the injury; or 
(b) where death has resulted from the 
accident; by the legal representatives of 
the deceased; or (c) by any agent duly 
authorised by the person injured or the 
legal representatives of the deceased, ag 
the case may be. ‘ 

8. Section 110-F lays down that where 
any Claims Tribunal has been constitut- 
ed for any area, no Civil Court shall 
have jurisdiction to entertain any’ ques- 
tion relating to any claim for compen- 
sation which may be adjudicated upon 
by the Claims Tribunal for thai area, 
and no injunction in respect of any ac- 
tion taken or to be taken by or before 
the Claims Tribunal in respect of the 
claim for compensation shall be granted 
by the Civil Courts. 

9. In Dr. Om Prakash Mishra v. Na- 
tional Fire and General Insurance Co. 
Ltd. (AIR 1962 Madh Pra 19), it was held 
that in cases of composite injuries in 
which in the accident arising out of the 
use of motor vehicles death or personal 
injury may have resulted and at the 
same time, there may be loss or damage 
suffered in the property by the person 
who has suffered personal injury or 
where death has resulted from the acci~ 
dent, loss may. be sustained by the de- 
ceased or by his legal representatives. 
If the claim for compensation of such 
a composite nature for the injuries suf- 
fered bodily. or on account of death 
together with the claim for compensa- 
tion for loss or damage suffered in pro- 
perty, in our view it is triable by the 
held 
that the only reasonable view having re- 
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gard to the provisions of S. 100-F of tre 
Act and the general policy of law is t 
avoid multiplicity of proceedings and a 
conflict of adjudication on the sams: 
point. It is clear that if it be held that 
the claim with regard to compensation 
for damage to the car is competent only 
before a Civil Court and she claim far 
compensation for bodily injury suffered 
is to be tried before the Claims Tribunel, 
the danger of conflicting findings woud 
automatically be created. It would fw- 
ther be seen that the claim for comper- 
sation is not required to be broken inio 
two parts by any requirement of S. 110 
of the Act. The section nowhere providas 
that part, of the compensation, that is to 
say, in respect of death or bodily injury, 
is to be claimed before the Claims Tri- 
bunal and the other part with regard -0 
damage to property has to be claim=d 
before a Civil Court. . 


10. In Joshi Ratansi Gopaji v. Guja- 
rat State Road Transport. Corporatica, 
1968 ACJ 338 (Guj), the view taken in 
the ruling in Dr. Om Prakash Mishra v. 
National Fire and General Insurance Co. 
Ltd, (AIR 1962 Madh ‘Pra 19) by the Ma- 
dhya Pradesh High Court was followed. 
In Farsubhai Altapbhai v. Dullabhbt.ai 


(AIR 1972 Guj 244) it was held that the © 


Tribunal has jurisdiction to adjudicate 
upon claims in respect of loss or damage 
to property, if there is a composite claim 
for loss or damage to property and for 
personal injuries or death. arising out of 
the same motor accident. 


11. In State of Assam v. Urmila 
Datta (1973 ACJ 414) (Assam), it was 
held that the reading of Ss. 110 (1) zad 
110-A makes it quite clear that once it 
is shown that death or bodily injury Las 
resulted to a person out of the use oz a 
motor vehicle, a Claims Tribunal wold 
have the jurisdiction to adjudicate tp 
on all claims set out on behalf of che 
deceased or injured person, for compen- 
sation in respect of such accident, w.e- 
ther it be for injury to the person or 
damage to the property of such claim- 
ant. It was further held that there is no 
warrant, in our respectful opinion, or 
taking the view that compensation may 
be awarded only in respect of personal 
injuries and not damages to proper-ies 
of the injured. 


12. In R, Selvaraj v. Jagannathan, 
(1969 ACJ 1 ) (Mad), it was held tha: a 
Claims Tribunal was a tribunal of spe- 
cial jurisdiction constituted to adjvdi- 
cate claims in respect of personal irju- 
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ries and death only, and not in respect 
of loss of or damage to property. It was 
further held that the claim in respect of 
property is maintainable only before the 
Civil Court. 


13. In B. S. Nat v. Bachan. Singh, 
(AIR 1971 Punj 144), it was held that a 
Claims Tribunal has jurisdiction te 
award compensation for loss of or da- 
mage to property. Im this case a suit be- 
fore a Civil Court was filed claiming 
compensation for the damage suffered by 
the car in an accident. The Civil Court 
returned the plaint for presentation be- 
fore the Claims Tribunal. Their Lord- 
ships in this set of circumstances were 
pleased .to hold that a Claims Trikunal 
has no jurisdiction to award compensa- 
tion for loss of or damage to property. 
It thus follows that it was not a compo- 
site claim for compensation for death or 
bodily injury and damage to the car, but 
a civil suit exclusively for damages, to 
the property was filed. In this case, an 
application under S. 110-A of the Motor 
Vehicles Aét was filed for the recovery 
of Rs. 65,250 alleging that the occur- 
rence took place due to rash and negli- 
gent driving of the bys by the driver, 
and that the applicant suffered injuries 
and spent a lot of money on his treat- 
ment and incurred damages in the 
management of the property. Following 
B. S. Nat v. Bachan Singh (AIR 1971 
Punj 144), it was held in Ved Pra- 
kash Sethi v. M/s. Musafir Transport Co. 
Ltd., Mansa, 1974 ACJ 367 (Punj) that 
the Claims Tribunal had no jurisdiction 
to award compensation for loss of or da- 
mage to the property. 


14. By the Amending Act No. 56 of 
1969, the Claims Tribunals have been 
given jurisdiction specifically to try 
claims for damage to the ear which has 
been involved in an accident, The learn- 
ed counsel for the appellant has contend- 
ed that this Amending Act which came 
into force from the 2nd -of March, 1970, 
lends support to his contention that the 
word compensation in sub-s. (1) of S. 110 
of the Motor Vehicles Act before the 
amendment was comprehensive enough 
to include compensation for the damage 
to the property also. The learned coun- 
sel for the respondent, however, contend- 
ed that if such an interpretation could 
logically follow then there was no ne- 
cessity of bringing in the Amending Act 
No. 56 of 1969. His contention is that as 
per S. 110 as it stood before the amend- 
ment, a claim for compensation for loss 
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of or damage to the property could only 
be sustained by a civil court. 

15. Having given my most anxious 
consideration to the ‘respective conten- 
tions of the learned counsel for the par- 
ties, I have no hesitation in holding that 
if the unamended S. 110 (1) of the Motor 
Vehicles Act is to be interpreted to mean 
that the claim for the loss of or damage 
to the property would be triable only 
by a Civil Court, then it is likely to re- 
sult in multiplicity of proceedings and 
conflict of decisions. The basic canon of 
jurisprudence is ta avoid multiplicity of 
proceedings. In my considered opinion, 
the word ‘compensation’ under S. 110 
(1), as it stood before the amendment, 
was comprehensive enough to include a 
claim for loss of or damage to the pro- 
perty also. Under such circumstances, 
if an application for composite claim is 
filed before a Claims Tribunal, the 
Claims Tribunal has jurisdiction to enter- 
tain it and adjudicate upon a claim per- 
taining to the loss of or damage to the 
property. The Claims Tribunal has, in 
the instance case, held that it had no 
jurisdiction to entertdin the claim per- 
taining to the loss of: or damage to the 
property. In view of the opinion expres- 
sed above, the decision of the Tribunal 
that it had no jurisdiction to adjudicate 
upon the claim for loss of or damage to 
the property has to be set aside. 

16. For the reasons stated above, the 
appeal filed by the appellant is hereby 
allowed, The order of the Tribunal re- 
fusing to adjudicate upon in respect of 
the damage caused to the property is 
thereby set aside, the ‘case is sent back 
to Motor Accidents . Claims Tribunal, 
Jodhpur for deciding the claim for com- 
pensation with respect to the property. 
` 17. Looking to the facts and circum- 
stances of the case, there shall be no 
order as to costs. 

i Appeal allowed. 
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Civil P. C. (1908), Ss. 11 and 47— Con- 
structive res judicata — Principles appli- 
cable to execution proceedings — All ob- 
jections to execution must be taken at 
the very first opportunity. 

The judgment-debtor if he so desires 
must raise all objections to the execut- 
ability of the decree which are avail- 
able to him at one and the same time at 
appropriate stage and if he does not do 
so he is precluded from raising fresh 
objection in a piece-meal manner at a 
subsequent stage even in the same exe- 
cution proceedings. _ 

The first objection the deceased judg- 
ment-debtor had raised was that the de- 
cree under execution being a money de- 
cree could not have been passed in a par- 
tition suit. This objection was dismissed 
and the order of dismissal was upheld. 
by High Court in second appeal which 
held that the decree being a money de- 
cree was executable. In that case no ob~ 
jection as to the executability of the de- 
cree on the ground of its not being en- 
grossed on the stamp paper was ever 
taken. The order of the High Court will 
itself operate as.constructive res judicata 
as other objections which ought to have 
been raised will be deemed to have been 


‘ taken and impliedly decided. The judg- 


ment-debtor having not taken objection 
at the earliest in his first objection peti- 
tion he is precluded from. taking such ob- 
jection on the principle of constructive 
res judicata inasmuch as it was incum- 
bent upon him to raise all the objections 
which were available to him when the 
first objection was filed. AIR 1960 Raj 
280, Foll. Case law discussed. 

(Paras 12, 13) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1525 
AIR 1969 SC 971 
AIR 1960 Raj 280 
AIR 1955 Bom 239 
AIR 1955° Pat 423 
AIR 1954 Cal 295 $ 6 
ATR 1954 Mad 1 
AIR 1953 SC 65 
AIR 1953 Pat 242 
AIR 1951 Mad 844 
AIR 1950 Pat 465 - 
AIR 1948 All 375 
AIR 1944 Mad 193 
AIR 1942 Lah 260 (FB) 
AIR 1941 Mad 440 (FB).- 
AIR 1938 Pat 427 
AIR 1936 All 21 
AIR 1934 Cal 472 
(1881) ILR 8 Cal 51 (PC) 
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J. R. Tatia, for Appellant; Govind Mal 
Mehta, for Respondents, 

JUDGMENT:— This is an appeal ty 
Smt, Pushpa widow of Shri Magsingh 
under S. 100 read with S. 47, C.P. 
against the judgment and decree of Addi- 
tional District Judge No. 1, Jodhpur, dis- 
missing the objection of the judgmenc:- 
debtor under S. 47, C.P.C. 

2. The material facts giving rise <0 
this appeal briefly stated are as fol- 
lows:— 

Respondents Nos. 1 to 3 filed a suit 
for partition against one Magsingh, the 
husband of the appellant in the court of 
Civil Judge, Jodhpur. A preliminary d2- 
cree tor partition was passed by the 
learned Additional Civil Judge on 30h 
of March, 1966. During the proceedings 
for final decree the matter was compro- 
mised whereunder Magsingh was allow- 
ed to keep the entire house, the price bf 
which was determined at Rs. 7,750 and 
Magsingh agreed to pay half of the 
amount of Rs. 7,750 towards the share of 
the respondents Nos. 1 to 3 in the joint 
property. Magsingh, however, failed to 
pay the amount agreed to under the said 
decree. The respondents Nos. 1 to 3 
therefore took out execution and got the 
house of Magsingh attached in July 19@. 
Magsingh thereupon filed objection un- 
der S, 47, C.P.C. on 19-9-69 inter alia 
alleging that the decree in question b2- 
ing a money decree could not have been 
passed in a partition suit and was ther2- 
fore not executable. This objection was 
dismissed by the executing court by its 
order dated 2nd of April, 1970. Magsingh 
went in appeal against the order of dis- 
missal of his objection but the appeal 
too was dismissed by the District Judge, 
Jodhpur, on 28th of August, 1971. Ther2- 
after second appeal was taken by Maz- 
singh reiterating his objection taken un- 
der S. 47, C.P.C. This appeal was di- 
missed in limine by Gattani J. who held 
that the decree being a money decree was 
capable of execution. Consequenly, the 
property was ordered to be auctioned 
and notices under O, 21, R, 66, C.P.I. 
were issued to the judgment-debtcr. 
Magsingh thereupon agair filed objez- 
tion on 15-10-73 on the ground that ro 
amount is due under the decree and 30 
the decree was not executable. This ob- 
jection of the judgment-debtor Magsingh 
too was dismissed on 5-1-73 (sic) (5-11- 
73?). It appears that Magsingh died ther2- 
after and his widow Smt. Pushpa who is 
the present appellant before me and the 
other legal representatives, namely, res- 
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pondents Nos. 4 and 5 were brought 
on the record in place of deceased Mag- 
singh. It was now the turn of Smt. 
Pushpa who filed objection under 
O. 21, R. 66, C. P, C. on 16-1-73 (siz) (16- 


11-73?) inter alia contending that money 


decree in question could not have been 
passed in a partition suit and so iz was 
not executable. This objection was turn- 
ed down by the executing court on 
16-12-73. No appeal was taken against 
this order and so the same became final. 
Smt, Pushpa did not remain content and 
so she again preferred objection under 
S. 47, C.P.C. on 22nd of February, 1974 
inter alia on the ground that the decree 
was not executable as no money was 
due under the decree and furthec that 
the house in question was not licbie to 
attachment, This objection petitior. was 
also dismissed by the executing ccurt on 
12-97-74. Thereafter Smt. Pushpa again 
filed objection under S. 47, C.P.C. on 
27th of August, 1974 on the ground that 
the decree under execution being a par- ~ 
tition decree and it having not been 
engrossed on a stamp paper as required 
by Art. 45 of the Stamp Act could not be 
executed, This objection was also reject- 
ed by the executing court holding that 
the decree was not a partition decree 
but a simple money decree and thai the 
same did not require to be stamped. Be- 
ing aggrieved Smt. Pushpa filed appeal 
before the learned District Judge which 
too was dismissed by him by his judg- 
ment dated August 8, 1975, Pushpa 
therefore filed second appeal before 
this Court. The appeal came up before 
Modi J. During the pendency of appeal 
the decree-holder submitted stamp 
papers on 20th of February, 1976 where- 
upon the appeal was withdrawn and the 
same was dismissed as withdrawn. Mean- 
while the house of the judgment-debtor 
was put to auction and the auction was 
knocked down in favour of the decree- 
holder-respondents on 30th of Jenuary, 
1976 and the case was posted fcr the 
confirmation of the sale. In the mean 
time Smt. Pushpa filed another objection 
wherein she contended that as the stamp 
papers were submitted on 20th Febru- 
ary, 1976 therefore the decree which was 
in essence a decree for partition could 
not have been executed and the auction 
of house in pursuant to such a decree 
was without jurisdiction. The objection 
was turned down by the executing court. 
This order of the executing cour. was 
challenged by way of appeal which was 
dismissed by the learned Additions! Dis- 
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trict Judge No. 1, Jodhpur on 3ist of 
January, 1977. It is against this judg- 
ment and decree of the learned Addi- 
tional District Judge No. 1, Jodhpur that 
Smt, Pushpa has come up in second ap- 
peal to this Court. 


3. Mr. Tatia learned counsel for the 
appellant-judgment-debtor contends that 
the decree under execution being a par- 
tition decree and it having not been en- 
grossed on a stamp paper, auction sale 
made in pursuant to such a decree was 
without jurisdiction, illegal and void and 
therefore the auction sale should be set 
aside. He relies upon Gopimal v. Vidya- 
wanti, AIR 1942 Lah 260 (FB). 


4. In reply, Mr. . Govind Mal Mehta 
on behalf of the decree-holder-respon- 
dents Nos. 1 to 3 raises a preliminary db- 
jection that the present .objection of the 
judgment-debtor as to the non-execut- 
ability of the decree is barred by prin- 
ciple of res judicata :as previously four 
objections of the judgment-debtor 
against the executability of the decree 
had been dismissed and the execution 
was allowed to be proceeded with. On 
merits Mr, Mehta contends that at any 
rate the requisite stamps were submit- 
ted in appeal before Modi J. and so pro- 
ceedings taken in execution prior to sub- 
mission of stamp cannot be said to be 
without jurisdiction. His submission is 
that by the supply of the requisite stamp 
the validity of a partition decree dates 
back to the date of the decree and the 
validity of execution, proceedings under 
that decree taken prior to the supply of 
the requisite stamp can hardly be ques- 
tioned. According to him the payment of 
the stamp duty in such a case validates 
not orly the decree but also the pro- 
ceedings taken therein. He relies upon 
Ganesh Prasad v. Mst. Makhna, AIR 1948 
All 375. 

5. Before dealing ‘with Mr. Tatia’s 
objection on merits, it would be proper 
to first deal with the preliminary objec- 
tion of Mr. Mehta based on the ground 
of the principle of res judicata, In this 
connection I may deal with some of the 
important cases bearing on the point. 
The first leading case on the point is 
Mungul Prashad Dichit v. Grija Kant 
Lahiri, (1881) ILR 8 Cal 51 (PC). In that 
case an execution application was filed 
and notice issued to the judgment-deb- 
tor but judgment-debtor did not object 
to the execution being taken out. Later 
on in a sulsequent execution application 
the judgment-debtor took the objection 
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that the first execution application was 
barred by time. Their Lordships over- 
ruling the objection held that the Court 
having proceeded to execute the decree 
in the first execution application with- 
out dismissing it as time barred, it 
should be presumed that the applicaticn 
was held to be within time. In Mohen 
Lal v. Benoy Krishna, AIR 1953 SC 65 
the Supreme Court after relying . upon 
the decisions rendered in AIR 1984 Cal 
472 and AIR 1938 Pat 427 ruled that the 


principle of constructive res judicaca 
is applicable to execution proceedings. 
In that case an execution applicaticn 


was taken out and a notice was served 
upon the judgment-debtor in the applica- 
tions for setting aside two sales but no 
objection was raised by the judgment- 
debtor to execution being proceeded with 
on the ground that the executing court 
had no jurisdiction to execute the de- 
cree, It was held that the failure to. raise 
such an objection which goes at the 
root of matter precludes the judgmen-- 
debtor from raising a plea of jurisdiction 
on the principle of constructive res 
judicata after the property had been 
sold to the auction-purchaser. It will be 
useful. here to quote the observations of 
Gulam Hasar J, as under (at p. 71): 


“The foregoing narrative of the vari- 
ous stages through which the executicn 
proceedings passed from time to time 
will show that neither at the time when 
the execution application was made and 
a notice served upon the judgment-deb- 
tor, nor in the application for  settirg 
aside the two sales made by him did the 
judgment-debtor raise any objection io 
execution being proceeded with on the 
ground that the execution court haJ ro 
jurisdiction to execute the decree, The 
failure to raise such an objection which 
went to the root of the matter precludes 
him from raising the plea of jurisdiction 
on the principle of constructive res jud:~ 
cata after the property has been sold +o 
the auction-purchaser.” 


5-A. In Krishna Mohan v. Khancu 
Moyee Dasi, AIR 1954 Cal 295 it has been 
held that if the judgment-debtor fails to 
raise the objection to the executability 
of decree in spite of service upon him 
of the notice under O. 21, R. 22 of the 
Code and the court orders the execution 
to proceed—-that order attains finality in 
law and the subsequent objection on tke 
ground of limitation becomes barred by 
constructive res judicata just as if such 
objection is taken and overruled and if 
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that decision is not challenged, the rule 
of actual res judicata precludes ihe judg- 
ment-debtor from raising the questior 
of limitation. 


6. It will be apt here to refer to the 
decision of Chagla C. J. reported aa 
Usha Devi v, Devidas, AIR 1955 Bom 
239. In that case there was a compro- 
mise decree between the landlord and 
the petitioner, the tenant. Under the 
compromise decree the petitioner-tenan: 
agreed to vacate the suit premises on o7 
before 31st of January, 1952. The judg- 
ment-debtor, however, failed to do sc, 
so the decree-holder applied for execu- 
tion on 1-2-52 and the executing court 
ordered the possession. The petitione? 
contended that the compromise decre2 
had created a fresh tenancy and the ten- 
ancy was protected by the Rent Act. 
That contention was repelled by the exe- 
cuting court. Against that decision th= 
petitioner appealed to the District Cour. 
The District Court dismissed the appeal 
The petitioner, therefore, went in revi- 
sion and the revision application too was 
dismissed and the High Court directed 
the executing court to give effect to th? 
warrant of possession which it had ak 
ready issued, As the warrant of posses- 
sion had expired a fresh warrant of pos- 
session was issued by the executing court 
and at that stage the petitioner contend- 
ed that the decree was a nullity as th? 
court that passed the decree had no juris~ 
diction. This contention was  rejectec. 
The petitioner thereupon appealed to the 
District Court which appeal was also 
dismissed. The petitioner thereafter 
went in revision before the High Cour= 
The petitioner however had previously 
not raised the objection to the decre2 
being a nullity but she had only put for- 
ward the contention that the decree had 
created a new tenancy. The contentioa 
of the petitioner-tenant was overruled. 
It will be apt to extract here the obser- 
vations of Chagla C. J. as under (at page 
239):— 


“Now it is well settled that S. 11, 
€C, P. C. is not exhaustive and the prin- 
ciple of res judicata applies to proceec- 
ings other than suits referred to in S. 11. 
It is equally well settled that the princi} 
ple of res judicata applies to execution 
proceedings. The principle underlying 
res judicata is that there must be a fine- 
lity to litigation and the finality is arriv- 
ed at not only by the court actually de- 
ciding the issue but also by the law tak- 
ing the view that the court has cor- 
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structively decided the issue. The law 
does not only not permit a pariy to raise 
a contention which has already been de- 
cided but it also prevents a party from 
raising a contention which he could have 
raised and has failed to raise.” 

Chagla C. J. further observed as 
lows (at p. 240):— . 

“The principle of finality at least in 
this country should have greater weight 
in execution proceedings than even in a 
trial of a suit. It is notorious how long 
and wearily execution proceedings are 
dragged on and if the court refuses to 
give effect to the principle of res judi- 
cata it would be open to a judgment- 
debtor to raise the issue of jurisdiction 
at any stage of execution proceedings 
realising that the other objections that 
he has taken have failed.” 

7. In Kameshwar Singh v. Krishna- 
nand Singh, AIR 1955 Pat 423 Patna 
High Court held that where a judgment- 
debtor fails to raise all his objections to 
the execution which he might and ought 
to have raised and the execution is 
ordered to proceed, all such objections 
will be deemed to have been impliedly 
decided against him and he will be pre- 
cluded from raising the same objection at 
a later stage of the same execution pro- 
ceedings. 


8 In Amersingh v. Gulabchand, AIR 
1960 Raj 280 (281) the Division Bench of 
this Court observed that execution pro- 
ceedings against A the legal representa- 
tive of. deceased-judgment-debtor were 
taken out and notice under O. 21, R. 22, 
C.P.C. was served upon the legal repre- 
sentative of the deceased-judgment-deb- 
tor. In reply to the notice no objection 
was raised by the alleged legal ‘repre- 
sentative that he was not the legal re- 
presentative of the deceased-judgment- 
debtor. It was held that failure to raise 
objection on the part of A that he is not 
the legal representative debars him 
from raising such objections in subse- 
quent execution case even though the 
first execution application was dismissed 
in default, Im that case the Division 
Bench discussed the case law elaborately 
and followed the view taken in AIR 1941 
Mad 440 (FB), ATR 1944 Mad 193, AIR 
1951 Mad 844, AIR 1950 Pat 465 and AIR 
1953 Pat 242. The Division Bench how- 
ever did not follow the view taken in 
AIR 1936 All 21 and AIR 1954 Mad 1. I 
am in respectful agreement with the 
view taken in the Division Bench case. 

9. Reference may also usefully be 
made here to the recent decision of the 


fol- 


220 Raj. [Prs. 9-13] 


Supreme Court reported as Premlata v. 
Lakshman Prasad, AIR 1970 SC. 1525. In 
that-case there was stay of execution 
proceedings. On 13th May, °50 the execu~ 
tion proceedings were revived, The judg- 
ment-debtors impeached sale only on a 
ground covered by the U. P. Encumber- 
ed Estates Act, 1934. The judgment-deb- 
tor, however, in that case did not chal- 
lenge the order of ‘the Civil Judge at 
Allahabad reviving the execution pro- 
ceedings attaching the Jhusi Sugar. Mills 
and- directing the sale of the sugar mill 
as barred by limitation, It was held by 
the Supreme Court that the principle cf 
res judicata applies to execution pro~ 
‘ceedings and as the'judgment-debtor in 
that case did not raise any objection: as 
to revival of the execution proceedings 
before the Civil Judge Allahabad the 
judgment-debtors are barred ‘by princi- 
ple of res judicata from questioning di- 
rectly or indirectly the order reviving 
the execution proceedings. 


10. Mr. Tatia learned counsel for the 
appellant, however, contends that the 
question of unexecutability of the de- 
cree on the ground of want of stamps 
was never heard and decided and so 
failure to raise objection in that behalf 
will not operate as bar in res judicata. 
He relied upon Shiv Shanker v. Baikunth, 
AIR 1969 SC 971. In that case it has been 
of course held that unless the question 
is heard and decided by the court, the 
principle of res judicata does not apply 
to it. In that case objections under S. 47 
of the judgment-debtor were dismissed 
in default. The court relying upon the 
catena of decisions of the Indian High 
Courts held that where the execution 
application or objection petition is dis- 
missed in default the decision is not a 
final decision of the court after hearing 
the parties and therefore could not ope- 
rate as res judicata and in such a case 
the judgment-debtor can raise that ob- 
jection in a. subsequent application filed 
by him. This case deals with a limited 
point that if the application under S, 47, 
C.P.C. is dismissed in default such deci~ 
sion would not operate as res judicata. 
It is well to remember here that decision 
is only an authority for what it actual- 
ly decides) What is of the essence in a 
decision is its ratio and not observations 
found therein nor what logically - follows 


from the various observations made. 
in it. 
11. The decision in Shiv Shanker v. 


Baikunth (AIR 1969 SC 971) is clearly 
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distinguishable. In that case objection 
was never decided on merits as has hap- 
pened in the case before me The point 
of constructive res judicata has not at 
all involved and could not have arisen as 
the objection petition was dismissed in 
default without hearing it on merits, 


12. From the foregoing discussion of 
the case law, the position of law which 
emerges is that the judgment-debtor if 
he so desires must raise all objections to 
the executability of the decree which ar 
available to him at one and the same 
time at appropriate stage and if he does 
not do so he is precluded from raising 
fresh objection in a piece-meal manner 
at a subsequent stage even in the samé 
execution proceedings. 


13. Having discussed the position of 
law I now turn back to the facts of the 
present case. In the present case previ- 
ously in the first objection deceased 
judgment-debtor Magsingh had contend- 
ed that the decree under execution be- 
ing a money decree could not have been 
passed in a partition suit. This objection 
was dismissed and the order of dismissal 
was upheld by Gattani J. in second ap- 
peal who held that the decree being a 
money decree was executable. In that 
ease no objection as to the executability 
of the decree on the ground of its not 
being engrossed on the stamp paper was 
ever taken. That order of Gattani J. will 
itself operate as constructive res judicata 
as other objections which ought to have 
been raised will be deemed to have been 
taken and impliedly decided. In the se- 
cond and third objections filed on behalf 
of the judgment-debtor no objection in 
respect of decree being not duly stamped 
was ever taken and those objections were 
also ‘dismissed, In the fourth objection 
petition it was contended on behalf of 
the judgment-debtor that the decree un- 
der execution being a partition decree 
and being not duly stamped was not exe- 
cutable. The objection was overruled by 
the executing court and the appeal 
against the order of dismissal was also 
was thereafter 
taken by way of second appeal before 
the High Court. During the pendency of 
the appeal the decree-holder submitted 
stamp paper on 20th of February, 1976 
whereupon the appeal was withdrawn by 
the judgment-debtor and the same was 
dismissed as having been withdrawn. 
When the appeal was withdrawn by the 
judgment-debtor it is very difficult to 
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understand how the judgment-debtor 
could be allowed to raise the same ob- 
jection to the executability of the decrees 
of its being not duly stamped. Despit2 
that the judgment-debtor in the last 
and the fifth objection again took objec- 
tion that the auction sale was void 3S 
when it took place it was not duly stamp- 
ed as the stamps were submitted at 3 
late stage during the pendency of the 
second appeal. Once the decree-holder 
had withdrawn the appeal the order hes 
again become final and it is too late ia 
day to allow the judgment-debtor to raise 
objection to the executability of the de- 
cree, Be that as it may the judgment 
debtor having not taken objection at tke © 
earliest in his first objection petition he 
is precluded from taking such objectioa 
on the principle of constructive res jud:- 
cata inasmuch as it was incumbent upon 
him to raise all the objections which 
were available to him when the first ot- 
jection was filed. It is therefore now tco 
late in the day to permit the judgmeni- 
debtor to raise the objection to the exe- 
cutability of the decree on the ground 
that the decree under execution being 
not duly stamped at the time of the aut- . 
tion sale, the auction sale was invalid. 
If such a contention is. accepted there 
will be no finality in the execution prc- 
ceedings and the same may be dragged 
for indefinite time at the sweetwill of 
the judgment-debtor. The principle of 
constructive res judicata is a salutory 
principle based on public policy that 
there must be a finality in the litigation: 


14. In view of the foregoing discus- 
sion I have no hesitation to hold that 
the judgment-debtor’s objection against 
the executability of the decree and tre 
invalidity of the auction sale is barred cn 
the principle of constructive res judicata 
and the same has therefore, to be over- 
ruled. The preliminary objection raised 
on behalf of the respondents Nos. 1 to 3 
is therefore upheld. 


15. In view of my decision on the 
preliminary point I do not think it ne- 
cessary to deal the case on merits. 


16. In the result I dismiss the appeal. 
However, J keep the costs easy. 


Appeal dismissed. 
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Srinath Sharma, Petitioner v. State 
Transport Appellate Tribunal, Rajasthan, 
Jaipur and others, Respondents. 

Civil Writ Petn. No. 78 -of 1977, 
6-5-1977. i 

(A) Motor Vehicles Act (1939), Ss. 62 
(1) (c) and 68-F (1-C) — Temporary per- 
mit if can be granted by invoking power 
both under S. 68-F (1-C) and S. 62 (1) 
(c). 

A temporary permit can be issued by 
invoking the power both under S. 68-F 
(1-C) and S. 62 (1) (e) and therefore 
where a portion of the route is covered 
by a draft scheme under S. 68-C to which 
S. 68-F (1-C) applies and the other por- 
tion is not under either an approved or 
draft scheme a temporary permit in res- 
pect of the entire route can be granted 
if the embargo of S. 68-F (1-C) dogs not 
apply to the portion covered by the draft — 
scheme because the State Transport 
Undertaking has not applied for a zem- 
porary permit under S. 68-F (1-A) and 
the conditions laid down in S. 62 (11 (c) 
are complied with. 1976 WLN (UC) 328 
(Raj), Rel. on; Special Appeal No. 539 of 
1971, D/- 13-11-1972 (Raj), Dist. (Para 11) 


(B) Motor Vehicles Act (1939), S. 62 
(1) (c) and S. 64 (1) (f) — R.T.O, finding 
no need for issuing temporary permit — 
Appellate Tribunal if can reverse deci- 
sion, 

Whether temporary need requiring 
issue of temporary permit under S. 62 (1) 
(c) exists is really for the R.T.A. to de- 
termine but his decision is subject to 
appeal and where the R.T.A. found that 
there was no temporary need requiring 
issue of a temporary permit, the S.T.A.T. 
as the appellate authority would be per- 
fectly competent to: decide whether in 
the facts and circumstances grant of a 
temporary permit was justified and hold 
that there was a temporary need under 
S. 62 (1) (o. (Para 12) 

(C) Motor Vehicles Act (1939), S. 62 (1) 
(c) — Whether temporary need within 
S. 62 (1) (c) exists — Test. 


Though existence of permanent vacan- 
cies may not necessarily mean that there 
is a particular temporary need within 
S. 62 (1) (c) but the existence of perma- 
nent vacancy and temporary need can 
co-exist and in that case grant of a tem- 
porary permit would be permissible. AIR 


HU/HU/C650/77/GNB 


D/- 
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1966 SC 156, Rel. on; AIR 1976 Raj 166, 
Expl. (Para 12) 
{D) Constitution of India, Art. 226 — 
Motor Vehicles Act (1939), S. 64 () (f) 
and S. 62 (1) (c) — Finding of Appellate 
Tribunal that grant.of temporary permit 
was necessary — Interference with. under. 
Art, 226. f a Bt ats 

The High Court under Art. 226 does 
not sit as a Court of Appeal over the de- 
cision on facts given by the authorities 
under the Act and unless the authorities 
have completely misdirected themselves 
on a point of law or have- based their 
decision on na evidence ` their decision 
-cannot be interfered with and the finding 
of the Appellate Tribunal that the tra- 
velling public required the grant of 
‘temporary permit based on the assess- 
ment of various facts and circumstances 
cannot be interfered with under Art. 226 
unless it is manifestly perverse or capri- 
cious. ATR 1977 Raj 29, Rel. on. (Para 12) 


Cases Referred: Chronological Paras 
AIR 1977 Raj 29: 1976 Raj LW 491 12 
AIR 1976 Raj 166: 1975 Raj LW 491 12 
1976 WLN (UC). 328 (Raj) 11 
(1972) Spl. Appeal No. 539 of 1971, 
13-11-1972 (Raj) 
AIR 1966 SC 156 i 12 
(1964) Civil Misc, Writ No. 552 of 1961. 
D/- 24-8-1964 (Raj) 9 
AIR 1957 SC 628 j .- 10 


L. L. Sharma, for Petitioner; R. N. 
Munshee, Intervener; O. P, Sharma, for 
Respondent No. 3. p 


ORDER:— This is a petition under 
Art. 226 of the Constitution seeking & 
direction to quash and set aside the order 
of respondent No. 1, State Transport Ap- 
pellate Tribunal, Jaipur, dated March 7, 
1977, by which it has granted a tempo- 
rary permit to respondent No. 3 on Kota- 
Mengrole route and to quash the permit 
issued to it. 

2. A draft scheme under S. 68-C of 
the Motor Vehicles Act, 1939 (hereinafter 
called ‘the Aci’) for nationalisation of a 
number of routes was published on April 
24, 1973. One of the routes published 
(with which we are concerned) was 
Kota-Kasbathana via ‘Tater. The distance 
between the Kota Municipal limits and 
Tater is 6.5 kilometers. The objections to 
the draft scheme came to be considered 
by the Joint Legal Remembrancer, who, 
by order dated May 7, 1976, approved 
the scheme with the modifications ete. 
mentioned in the said order. One of the 
points pressed before him was that as 
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Tater is only at a distance of 6.5 kilo- 


meters from the Municipal Council, 
Kota, overlapping by private buses up 
to Tater, should be allowed. The said 


plea was accepted by him and he there- 
fore held.— aa 

Rarer re in public interest, I consider it 
appropriate that upto Tater the buses 
of private operators shall be allowed 10 
pass and there shall be no curtailmen‘s 
frori the’ permits. To this extent these - 
concessions shall be available not only 
to existing operators but to others also, 
‘who may be allowed to bifurcate ther 
route from this traffic point.” (emphas:s 
supplied). 
The said scheme was approved and pub- 
lished under S. 68-D of the Act on Jure 
15, 1976. A further corrigendum was 
issued to the said notification by _ the 
Government notification of July 16, 1976. 
As a consequence, cls. d and 5 of the. 
scheme provided that excepting the State 
Transport Undertaking and State Trans- 
port Undertakings of other States either 
under existing inter-State agreements or 
inter-State agreements to, be entered into 
future and also operators on the existing 














amalgamated route cf Kota-Khatoli- | 
Gota~Piploda route and other routes 
which bifurcate from Tater, no other 


person will be entitled to ply stage carri- 
age on this route. 

3. A draft scheme under S. 68-C of 
the Act for the route Kota-Khatolj via 
Tater-Dhabri has also been published on 
April 3, 1976. The said scheme has nct 


yet been approved under S. 68-D of the 
Act. 


4. There is a Kota-Tater-Dhabri-~ 
Magrol route on which the petitioner 
along with certain other persons is ope- 
rating. This route of Kota-Mangrol over- 
laps the notified route under S. 68-D cf 
Kota to Kasbathana from Kota up to 
Tater. It also overlaps the route of draft 
scheme under S. 68-C of the Act of Kota 
to Khatoli from Kota to Dhabri via 
Tater. The portion from Dhabri to Mang- 
rol is not on a route under S. 68-D cr 
68-C of the Act. 


5. It appears that prior to 1971, there 
was a scope of 4 buses and three services 
on Kota-Mangrol route. This has now 
been revised to 7 buses with six return 
services. The Regional Transport Authc- 
rity has granted two temporary permits 
on this Kota-Mangrol route (the same 
however is not under challenge before 
me) and need not concern us. 
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>- 6 As there was scope for one permis 
respondent No. 3 applied on Jan. 28, 
1977 for a temporary permit under Sec 
tion 68-F (1-C) and S. 62 (1) (c) of the 
Act on the ground that there is shortage 
of buses to cope up with the increased 
traffic from Kota to Mangrol via Sultan- 
pur-Dhabri to Swali. This application 
was rejected by the R.T.A. on Feb. 12, 
1977 on the ground that there was no 
temporary need and also because part cf 
the route had been notified and that part 
of the route has been notified under 
S. 68-C. Respondent No, 3 was aggrieved 
and went in appeal befora respondert 
No. 1 which by its order dated March 7, 
1977, has granted temporary permit for a 
period of 4 months to respondent No. 3 
with the condition that the same will ke 
invalid when the Rajasthan State Road 
Transport Corporation’s buses start on 
the route or a part of the route under 
nationalisation scheme, The petitioner :s 
aggrieved and has come up to this court 
challenging the grant of the impugned 
temporary permits to respondent No. 3. 

7. Section 68-FF of the Act puts a 
restriction on the grant of permit in res- 
pect of a notified route. Proviso to See- 
tion 68-FF however permits that where 
no application for grant af permit has 
been made by the State Transport Un- 
dertaking, a temporary permit may be 
granted to a person in respect of the sa.d 
notified area subject to the conditicn 
that such permit shall cease to be effer- 
tive on the issue of a permit to Stace 
Transport Undertaking. Section 68-F 
(1-A) provides that where any scheme 
has been published by the State Trans- 
port Undertaking under S. 68-C, the sa_d 
Undertaking may apply for temporary 
permit in respect of any area, route or 
portion thereof specified in the scheme 
and the State Transport Authority shell 


grant the temporary permit. Sub-se2- 
tion (1-C) of S. 68-F further providas 
that if no application for a temporary 


permit is made under suk-s. (1-A), the 
S.T.A. or the R.T.A. may grant temp- 
rary permit to any person in respect of 
the area or route or portion thereof sp2- 
cified in the scheme......... It.is common 
ground that no application for a temp- 
rary permit has been made under su2- 
sec. (1-A) of S. 68-F for the route or a 
portion of the route from Kota to Kha- 
toli via Tater-Dhabri for which a scheme 
has been published under S. 68-C of the 
Act, 

8. The. contention by 
counsel for the petitioner, 


the learned 
Mr. Sharma 
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and Mr. Munshee, who was allowed to 
intervene in support of the petitioner, 
was that Kota to Kasbathana is a noti- 
fied route of total exclusion barring from 
Kota-Tater but only for the existing 
operators at the time the scheme was 
approved in June 1976, The respondent 
No. 3, who had admittedly been given 
a permit in March 1977 could not have 
been thus given a temporary permit on 
Kota to Mangrol route which overlaps 
the portion of the notified route of Kota- 
Kasbathana from Kota to Tater. This 
argument naturally assumes that the 
portion of Kota to Tater of the notified 
route is a portion of total exclusion for 
all operators excepting those who were 
operating in June 1976, The counsel for 
the petitioner admits that the petitioner 
as well as some other operators who 
were plying at the time the scheme was 
approved and notified under S. 68-D, are 
operating on Kota-Mangrol route aven 
at present, and thus overlap Kota to 
Tater, a portion of notified route. This 
they purport to justify by invoking to 
their aid paras 4 and 5 of the approved 
scheme published on June 15, 1976, along 
with the corrigendum of July 6, 1976. 
The petitioner wants to read paras 4 and 
5 to mean that persons who were plying 
buses on Kota-Khatoli route as well as 
other routes, which bifurcate from Tater, 
were alone allowed to operate on a por- 
tion of notified route of Kota-Kasbathana 
i.e., from Kota to Tater. Thus according 
to this argument, portion of Kota to 
Tater is not a portion of total exclusion 
so far as the then existing operators are 
concerned, but is a portion of total ex- 
clusion, so far as any other persons like 
the-respondent No. 3 in future may seek 
to ply on portion. I cannot agree. A re- 
ference to the order of the Joint Legal 
Remembrancer dated Mey 7, 1976 will 
show that he was greatly impressed with 
the fact that the distance between Kota 
Municipal limit to Tater is only 6.5 kilo- 
meters and that he had been permitting 
the overlapping in other schemes up to 
5 kilometers, beyond the municipal 
limits. He also notified that at Tater about 
38 services pass to and fro from Kota- 
Khatoli-Itawa and total number of per- 
sons travelling is 1,500. Kota was said 
to be a fastly developing industrial centre. 
Keeping all these considerations in view, 
he directed that up to Tater, the buses 
of private operators shall be allowed to 
pass. He specifically held that this con- 
cession will be available not only to the 
existing operators but to others also who 
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may ke allowed to bifurcate their route 
from this ‘traffic point. (emphasis applied). 
It is thus clear that when the scheme 
was notified under S. 68-D and the por- 
tion from Kota to Tater was allowed to 
be plied by private buses’ if the buses 
bifurcate at Tater, the concession was not 
restricted only to then existing permit 
holders but was to operate in favour of 
all permits holders who may in future 
_ be allowed to bifurcate their route from 
Tater. The overall consideration ` was 
that as the distance between Kota to 
Tater was very small 'and.as the require- 
ment of traffic was heavy, it may work 
great inconvenience to the public if be- 
cause of -this small’ overlapping, buses 
were not to be allowed to operate on 
other routes like 
though they were to, 
Tater. 


9. Mr. Munshee had sought to urge 
that resolution in permitting of the: ex- 
isting operators and hot others is not, 
per se, discriminatory and had referred 
me to Civil Miscellaneous Writ No. 552 
of 1961 decided on August 24, 1964 (Raj) 
(Mushtaq Ahmed v. State) I need not. go 
in the question of discrimination, be- 
cause on the interpretation that I have 
given of the notified scheme, I have no 
doubt that the overlapping was permitted 
not only to the existing operators, but 
to any other person whose route may be 
bifurcated from Tater. That case is there- 
fore of no help to the petitioner. 


10. Mr. Munshee had also referred 
me R. M. D, C.. v. Union of India, AIR 
1957 SC 628 for the contention that as 
the notified scheme is law, one must try 

` to see the intent of them that made it 
and that could be gathered from the 
wordings actually used in the Statute. 
The proposition is unexceptionable. The 
words mentioned in the notified scheme 
are clear and do not make any special 
concession only in favour of the then 
existing operators. I can also see no legi- 
timate reason why it' should have “been 
done so when the whole purpose was 
that the short distance from Kota to 
Tater should not be :excluded because 
otherwise it may interfere and harm the 
travelling public. In that view, as the 
approved scheme under S. 68-D itself 
does not provide for ‘the total exclusion 
of the portion of Kota to Tater so long 
as the buses bifurcate from Tater, the 
argument that the permit of respondent 
No. 3 from Kota to Mangrol is invalid 
-because he’ would ply on a portion of 





birfurcate from 
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notified route from Kota to Tater is not | 
maintainable, 

11. As the State Transport Undertak- 
ing has not yet applied for temporary 
permit on Kota-Khatauli via Dhabri 
route, (under S, 68-C of the Act), prima 
facie, there could be no objection to the 
respondent No. 3 being granted tempo- 
rary permit under S. 68-F (1-C) for the 
portion Kota to Dhabri. This is of course 
not disputed by the petitioner. What is, 
however, objected is that the tempo- 
rary permit to respondent No. 3 has 
not been issued from Kota to Dhabri, 
but from Kota to Mangrol, and as Dhabri 
to Mangrol is not a part of the draft- 
scheme route, therefore, a permit could 
not have been issued by invoking the 
power under S. 68-F (1-C) of the ` Act. 
The next corrollary to this argument 
necessarily implies that a permit can- 
not be issued by invoking power both 
under S. 58-F (1-C) and S. 62 (1) (c) of 
the Act. The underlying assumption in 
this argument is that as Chapter IV, 
wherein S, 62 is found, and Chapter IV-A, 
which comprise S, 68-F (1-C), are sepa- 
rate chapters, the power in these two 
sections cannot be combined for issuing 
temporary permits. It is maintained that 
the power to issue a temporary permit 
ean either be exercised by invoking 
power separately under S. 62 or S. 68-F 
(1-C) but not by combining both. Of 
course, if this argument of the petitioner 
has any validity, obviously, the respon- 
dent No. 3 could not have been granted 
a temporary permit because of a portion 
from Kota-Tater-Dhabri is under a 
draft scheme under S. 68-C, to which 
S. 68-F (1-C) applies while the portion 
from Dhabri to Mangrol is not. under 
either.an approved or ` draft scheme. 
There is however fallacy in the argu- 
ment. The Act provides for the issue of 
a non-temporary permit and a tempo- 
rary permit, Section 62 of the Act lays 
down a condition under which a tempo- 
rary permit can be issued. So when a 
person’ applies for a temporary permit, 
it can be issued to him if conditions laid 
down under S. 62 are complied with. But 
S: 68-F (1-C) has laid down an embargo 
on the issue of the temporary permit on 
the route on the draft scheme (even if 
conditions of S. 62 are complied with) 
unless the conditions laid down under 
S. 68-F (1-C) are complied with. The 
consequence is that when a person ap- 
plies for a temporary permit, the issu- 
ing authority has to see that not only 
he complies with the -conditions laid 
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down in sub-s. (1-C) of S. 68-F, if tem- 
porary permit is also to include a por- 
tion of the route mentioned in draft 
scheme under S. 68-C of the Act. It is 
not as if a hybrid composite permit is 
being issued as was the objection which 
was accepted in Special Appeal No. 539 
of 1971 (Umraosingh v. R.T.A., Udaipur) 
decided un November 13, 1972, by this 
Court In that case, a permit had been 
issued with the remarks that it woud 
be a temporary permit on a part of the 
route and a non-temporary one for am- 
other part of the route. It was in that 
context that it was observed by the Di- 
vision Bench that permits contemplated 
under the Act are of two kinds, nom- 
temporary and temporary, and no third 
category of permit could be granted um- 
der the Act. In the present case, hoy- 
ever, the permit issued is a temporary 
permit contemplated under the Act ard 
Umraosingh’s case (supra) has no appli- 
cability. The permit, here, is temporary 
one. The embargo of S. 68-F (1-C) of the 
Act does not apply and therefore res- 
pondent No. 3 is in a position to obtain 
a permit from Kota to Mangrol. Tke 
argument of the petitioner really boi-s 
down to this that because a reference 
has to be made to both Chapters IV and 
IV-A, before a temporary permit can ke 
issued to respondent No. 3, the permit 
becomes invalid. There is no warrant in 
law for such an argument. Objection to 
issue of a temporary permit to respor- 
dent No, 3, can only succeed if it is 
shown that there is a legal bar to tke 
issue of temporary permit te respondert 
No, 3. This the petitioner could only do 
if they were successful in proving thet 
there was an embargo under S. 68-? 
{(1-C) to the issue of a permit on the por- 
tion Kota to Dhabri. But as I have a- 
ready mentioned, there is none because 
State Transport undertaking: has not ap- 
plied for a temporary permit under Sec- 
tion §8-F (1-A). There is thus.no embar- 
go. on granting temporary permit to res- 
pondent No. 3. I have previously also 
in Bhanwarlal Jain v. Regional Trans 
port Authority, Udaipur (1976 WLN (UC) 
328) rejected the contention that thouga 
the power be with the Transport Authc- 
rity under Chapters IV and IV-A, the 
same cannot be exercised at the same 
tiine. For the reasons mentioned above, 


I am of the view that the temporary. 


permit issued to respondent No. 3 could 
not be objected to on the ground. that a 
portion of the route, 
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ie. Kota-Tater~ 
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' Dhabri was comprised in the route of 


draft scheme under S. 68-C of the Act. 
12. The next objection sought to be 
raised was that the R.T.A. had held that 
there was no need and the S.T.A. res- 
pondent No. 1 had illegally held that 
there was a temporary need under Sec- 
tion 62, It is obvious that whether tem- 
porary need exists requiring a temporary 
permit to be issued, is really for the au- 
thorities under the Act to determine. It 
is true that the R.T.A. found that there 
was no temporary need requiring an 
issu: af a temporary permit, but then 
its decision was subject to appeal and 
respondent No. 1, as an appellate au- 
thority, was perfectly competent to de- 
cide whether in the facts and circum- 
stances, grant of a temporary permit was 
justified. Mr, Sharma referred me tol 
Capoor v. Regional Transport Authority 
Jaipur Region, Jaipur, 1975 Raj LW 498: 
(AIR, 1976 Raj 166) wherein it was said 
that mere increase of scope of permits 
on the route does not mean that neces- 
sarily there is a temporary need. In that 
case, the learned Judge found that no 


‘temporary need was mentioned and from 


the order of the R.T.A. it appeared that 
it had not taken into consideration the 
question of shortage of vehicles for the 
punpose of maintaining existing services 
on the route. It was in that context that 
it was held that even though the scope 
of permits has ‘been increased, it did 
not mean that there was a temporary 
need. It is no doubt true that existence 
of permanent vacancies may not neces- 
sarily mean that there is a particular 
temporary need within meaning of Sec- 
tion 42 (1) (e) of the Act. But it is equal- 
ly true that the existence of permanent 
vacancy and a temporary need can co- 
exist. There may be circumstances in 
which both may co-exist and in that 
ease, the grant of temporary permit 
would be permissible. As held in Madhya 
Pradesh State Road Transport Corpora- 
tion, Bairagarh, Bhopal v. B. P. Upa- 
dhyaya, AIR 1966 SC 156, there is no 
antithesis between a particular tempo- 
rary need and a permanent need arid it 
is manifest that these twe kinds of needs 
may co-exist on a particular route and 
that sub-section contemplates that there 
may exist a temporary need for trans- 
port facilities on a particular route even 
in case of permanent need for such faci- 
lities. A reference to the order of res- 
pondent S.T.A. shows that it has refer- 
red to the fact that the R.T.A. has itself 
on January 19; 1977, increased the scope 
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trom 5 to 7 ‘buses indicating that there 
was need to increase the buses on the 
route; .the respondent No. i also found 
it strange thai immediately thereafter, 
the R.T.A. should have taken the view 
by its impugned order of Feb. 11, 1977 
that the bus service on the route was 
satisfactory and thai ' travelling public 
was not experiencing any difficulty. Res- 
pondent No. 1 has clearly found that il 
has not been established which condi- 
tions of S, 68-F (1-C) and S. 62 (1) to) 
have not been complied with by respon- 
dent No. 3. It is also mentioned that 


there is a rush of travelling public with . 


| an increase of traffic and that it was for 
the convenience of the travelling public 
to issue permit. A firm finding has been 
given by respondent ,No. 3 that travel- 
ling public requires the grant of a tem- 
porary permit. It will be seen that this 
decision by respondent No. I is based on 
the assessment of the various facts and 
‘circumstances and being within its juris- 
diction, cannot be interfered with by 
this court unless it was manifestly per- 
verse or capricious, vide Bherulal v. 
State Transport Appellate Tribunal, 
Rajasthan, 1976 Raj LW 491: (AlR 1977 
Raj 29) where I have said (at p. 35):— 
Te To ask this Court to substitute 
its own satisfaction for that of the Re- 
gional Transport Avthority, a body. of 
experts and specialists wha have been 
entrusted by the statute to lock after 
the needs: of the travelling public is to 
ask the court to take on matters tor 
which it is obviously not fully equipped 
either with reference. to the full mate- 
rials, local conditions and other circum- 
stances on the basis of which alone a 
satisfactory decision can be made,” 

This Court under Art. 226 of the Consti- 
tution does not sit as a court of appeal 
over the decision on facts. given by the 
authorities under the Act, unless 
the authorities under the Act have com- 
pletely misdirected themsé€lves on a 
point of law or have based their deci- 
sion on no evidence, their decision can- 
not be interfered with. Such js not the 
situation here. This plea of the petitioner 
also fails.. 








13. The result is that I find no merit 
in the writ petition and the same js dis- 
missed with costs, °: 


` Petition dismissed. 
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Abdul. Aziz, Petitioner v. State of 
Rajasthan and others, Respondents, 

Civil Writ Petn. No. 1782 of 1976, D/- 
28-3-1977. 

(A) Motor Vehicles Act (1939), S. 68-D 
w Power to issue summons — Does not 
include power to compel attendance — 
Authority hearing objections io scheme 
iramed under S. 68-C has power only to 
summon witnesses and take their evi- 
dence — However it cannot compel the 
witnesses either to attend or to produce ' 
documents like a civil court —.It may 
draw a proper inference from non-pro- 
duction of evidence or non-attendance «* 
witness. 

The provisions of sub-s. (2) of S. 68-D 
only empower the State Government: or 
the officer authorised by it to decide the 
matter after giving an opportunity to 
the objector or his representative and 
the representatives of the State Trans- 
port Undertaking to be heard m the mat- 
ter. Even the Rules also do not authorise 
the State Government or the authorised 
officer to compel the attendance of wit- 
nesses, AIR 1963 SC 1098 and AIR 1967 
SC 1815, Foll; AIR 1961 SC 1575, Ex- 
plained. {Paras 6, 7) 

(B) Motor Vehicles Act (1939), S, 68-C 
— Draft scheme — Can be for part of 
existing route -— Need not be for entire 
existing route. 

A drai scheme for nationalisation can 
be proposed under S. 68-C of the Act by 
State Transport Undertaking in respect 
of a new route. A portion of an existing 
route can be a new voute within the 
detinition of the ferm ‘route’ contained 
in sub-s. (28-A) of S. 2 of the Act. A 
route as defined in the Act means a line 
of travel which specifies the highway 
that may ‘be traversed by a motor vehi- 
cle between one terminus and the other. 
There is no requirement in Jaw that the 
roufe in respect of which a draft scheme 
of nationalisation is proposed must be an 
existing route, prior to the publication 
of the draft scheme. Spl. Appeal No. 19 
of 1974, D/- 10-12-1974 (Raj) and Civil 
Spl. Appeal No. 177 of 1973, D/- 14-12- 
1973 (Raq), Foll (Para 8) 
Cases Referred: Chronological Paras 
(1974) Spl, . Appeal No. 19 of 1974, a 
, 10-12-1974 (Raj) ` `> 
(1973) .Civil Spl. Appeal No. 177 of D : 

_DE 14-12-1973 (Raj) . 8 
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AIR 1967 SC 1815 
AIR 1963 SC 1098 
AIR 1961 SC 1575 6 


R. R. Vyas, for Petitioner; R. N. Mur- 
shi, for Respondents; M. D. Purohit, 
Addi. Govt. Advocate, for the State. 


ORDER:— This writ petition deserv=s 
to be dismissed as the grounds sought io 
be raised therein already stand concluc- 
ed by this Court and the Supreme Court. 

2. The Rajasthan State Road Trans- 
port Corporation (hereinafter referred 
to as ‘the Corporation’) published a dract 
scheme for the nationalisation of Dur- 
garpur-Peeth route under S. 68-C of tke 
Motor Vehicles Act (hereinafter referred 
to as ‘the Act). The aforesaid dract 
scheme was published in the Rajasthan 
Gazette dated April 3, 1976 inviting o 
jections in respect thereof from the con- 
cerned operators. The petitioner and sz- 
veral others raised objections. The Joint 
Legal Remembrancer No. I, Goverr- 
ment of Rajasthan, who is empowered 
to hear the objections in respect of tke 
draft schemes of nationalisation on b2- 
half of the State Government, under tke 
provisions of sub-s. (2) of 5, 68-D of tke 
Act, decided some of the cbjections sty_~ 
ed as preliminary objections by kis 
order dated September 25, 1976. TEe 
matter is yet to be heard and decided cn 
merits by the aforesaid Joint Legal R=- 
membrancer. The present writ petition 
has been filed in this Court challenging 
the order passed by the Joint Legal R=- 
membrancer on September 25, 1976. 

3. Mr. Munshi has raised a prelim-- 
nary objection to the maintainability of 
this writ petition, namely that the ord=r 
passed by the Joint Legal Remembranc:r 
is an interlocutory order and his submis- 
sion is that this Court should not enter- 
tain a writ petition against such an inter- 
locutory order. As I have heard tke 
learned counsel for the parties on merits, 
I consider it proper to dispose of tke 
writ petition on merits rather than to re- 
ject the same on the aforesaid prelimi- 
nary objection raised by Mr. Munshi. 


4, Learned counsel for the petitioner 
pressed only two grounds before me ott 
of the five preliminary objections, which 
appear to have been raised before the 
Joint Legal Remembrancer. The fir:t 
contention raised by the learned counsel 
is that although the Joint Legal Remem- 
brancer has agreed to issue summons -0 
help the objectors in securing the a- 
tendance of their witnesses, yet he hzs 
held that he has no power to compel the 


4, 5, 6 
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witnesses to attend and give evidence 
before him in the proceedings under sub- 
sec. (2) of S. 68-D of the Act and in view 
of the aforesaid order of the Joint Legal 
Remembrancer, there would be no effec- 
tive hearing in the matter, This conten- 
tion, which is now sought to be raised 
again before this Court has already been 
rejected twice by their Lordships of the 
Supreme Court on earlier occasions, In 
Nehru Motor Transport Co-op. Society 
Itd. v. The State of Rajasthan, AIR 1963 
SC 1098 and in Capital Multipurpose Co- 
op. Societies, Bhopal v. State of Madhya 
Pradesh, AIR 1967 SC 1815, their Lord- 
ships of the Supreme Court repelled si- 
milar contentions advanced before them 
that without the help of the coercive 
process to secure the attendance of a 
witness, there could be no effective 
hearing under S. 68-D of the Act. In the 
case of Nehru Motor Transport, (AIR 1963 
SC 1098) their Lordships of the Supreme 
Court were pleased to observe as follows 
in this connection (at p. 1102)— 

“As to the contention that the Rules 
do not provide for compelling the atten- 
dance of witnesses and all that the 
Legal Remembrancer can do is to sum- 
mon witnesses who may or may not ap- 
pear in answer to the summonses it is 
enough to say that the proceedings be- 
fore the Legal Rememtrancer though 
quasi-judicial are not exactly like pro- 
ceedings in court. In proceedings of this 
kind, it may very well be concluded 
when a witness is summoned and does 
not appear, that he does not wish to give 
evidence, and that may bé the reason 
why no provision is made in the Rules 
for any coercive process. We think in 
the circumstances of the hearing to ‘be 
given by the Legal Remembrancer, it is 
enough if he takes evidence of the wit- 
nesses whom the objectors bring ‘before 
him themselves and if he helps them to 
secure their attendance by issue of sum- 
monses. But the fact that the Rules do 
not provide for coercive processes does 
not mean in the special circumstances of 
the hearing before the Legal Remem- 
brancer that there can be no proper 
hearing without such coercive proces- 
ses.” 

5. This question was again raised be- 
fore their Lordships of the Supreme 
Court in Capital Multipurpose Co-opera- 
tive Societies’ case (AIR 1967 SC 1815) 
wherein it was observed that the autho- 
Sec- 
tion 68-D (2) of the Act was not bound 
to summon witnesses as it has no autho- 
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rity to compel the attendance of wit- 
nesses if they did not obey ‘the sum- 
monses. It was held by their Lordships 
that in the absence of such power all 
that the authority can do is to issue let~ 
ters requesting persons io appear and 
it is open to those persons to appear in 
response. to such a request or not to ap- 
pear. The procedure in respect of hear- 
ing of evidence by the authority em- 
powered to hear objections under Sec- 
tion 68-D (2) of. the Act has been sum- 
med up by their Lordships as under (at 
p. 1821):— : 

Misese If the party concerned wishes to 
produce any document or produce any 
witness, the authority may take the 
documentary. evidence into consideration 
or take the evidence of the witness, if it 
considers such evidence relevant and 
necessary. But there ‘is in the absence 
of any provision in the Act or the Rules, 
no power in the authority or the State 
Government to compel attendance of wit- 
nesses or to compel production of docu- 
ments. This is of course not to say that 
if the authority wants any party before 
it to produce any document for satisfy- 
ing itself whether the scheme is for the 
purposes mentioned in S, 68-C it cannot 
so ask; and if the party asked to produce 
.documents does not do so, the authority 
would be entitled to: draw such infer- 


ences as it might consider justified from - 


the non-production of documents. But 
apart from this, there is no power con- 
ferred on the authority under the Act 
or the Madhya Pradesh Rules to compel 
production of documentary evidence - or 
to summon any witness.” 


6. Learned counsel referred to cer- 
tain observations made by their Lord- 
ships of the Supreme Court in Malik 
Ram v. State of Rajasthan, (AIR 1961 SC 
1575) and urged that:the authority em- 
powered to hear the objections under 
S. 68-D (2) has the same powers regard- 
ing the recording of evidence as are en- 
joyed by a court of law. In my humble 

‘view, the observations of their Lord- 
ships in Malik Ram’s case cannot be read 
as urged by the learned counsel for the 
petitioner but they have to be construed 
in the context in which such observa- 
tions were made by their Lordships. In 
Malik Ram’s case, the Legal Remem- 
brancer had refused to examine any evi- 
dence at all while considering the ob- 
jections under S. 68-D (2) of the Act. It 
was held by their Lordships of the Sup- 
reme Court that the hearing envisaged 


under S. 68-D (2) of the Act compre— 
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hended the production of evidence both 

documentary as well as oral of the ob- 

jectors as well as the State Transport 

Undertaking, It was observed by their 

Lordships that the opportunity to lead 

evidence should not be allowed to te 

misused by permitting the parties to pro- 

duce any amount of evidence so as to 

prolong the proceedings inordinately, . 
but the State Government or the Officer 
hearing the objections on its behalf has 
the power to control the giving and re- 
cording of evidence and in this context 
it was held that the concerned authority 
has such powers as were exercised by 
any court. Thus the aforestaid observa-~ 
tions related merely to the controlling of 
the proceedings by the State Govern- 
ment or the authorised officer. The crux 
of the matter is that the objector should 
be given a reasonable opportunity to 
produce his evidence, both documentary 
as.well as oral, but it must not be for- 
gotten that the State Government or the 
officer hearing the objections on its þe- 
half under S. 68-D (2) is only exercising 
quasi-judicial functions and is not exer- 
cising the powers of a court of law in the 
matter of securing attendance of wit- 
nesses, either for producing documenis 
or for giving evidence. The observations 
made in Malik Ram’s ease in this 
nection have been explained by their 
Lordships of the Supreme Court in Capi- 
tal Multipurpose Co-operative Society’s 
case (AIR 1967 SC 1815) and it has been 
observed that Malik Ram’s case only! 
decided,— ` 


tat ‘that if any party desired to pro- 
duce evidence, whether documentary or 
oral, the authority should take that ‘evi- 
dence, subject to its right to consider 
whether the evidence was relevant or not 
and to reject such evidence as it consi- 
dered irrelevant. It was also pointed out 
in that case that the authority would 
have full power to control the proceed- 
ings and a party would not be entitled 
to prolong them by producing irrelevant 
or unnécessary evidence,” 

7. It may be pointed out that th 
provisions of sub-s. (2) of S. 68-D only 
empowered the State Government or the 
Officer authorised by it to .decide the 
matter after giving an opportunity to the 
objector or his representative and the 
representatives of the State Transport 
Undertaking to be heard in the matter. 
Even the Rules also do not authorise the 
State Government or the authorised Of- 
cer to compel the attendance of witnes- 
ses, The two decisions of the. Suprem® 
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Court referred to above have clinched 
the matter finally and any further argt- 
ment, in my view, does not survive ia 
this respect. 

8. The second contention raised by 
learned. counsel is that a draft ‘scheme 
of nationalisation under S. 68-C of the 
Act could be framed by the State Trans- 
port Undertaking in respect of an exist 
ing route and not for a portion of aa 
existing route. This question has als 
been decided and stands concluded by 
the earlier decisions of this Court, where- 
in it has been held that a draft schem 
for nationalisation can be proposed under 
S. 68-C of the Act by State Transport 
Undertaking in respect of a new route. 
A portion of an existing route can be 
a new route within the definition of th? 
term ‘route’ contained in sub-s, (28-A) of 
S. 2 of the Act. A route as defined in 
the Act means a line of travel which 
specifies the highway that may be tra- 
versed by a motor vehicle between ona 
terminus and the other and there cam 
be no doubt that Dungarpur-Peeth i3 
such a route and a draft scheme of na- 
tionalisation could have been proposed 
under S. 68-C of the Act ‘by the Corpo- 
ration in respect of Dungarpur-Peeth 
route, There is no requirement in law 
that the route in respect of which a draft 
scheme of nationalisation is proposed 
must be an existing route, prior to the 
publication of the draft scheme. Th? 
question came up for consideration be- 
fore a Division Bench of this Court im 
Ram Sahai Somani v. State of Rajastham 
(Special Appeal No. 19 of 1974 decided 
on December 10, 1974) (Raj)'wherein it 
was held that there is no . justificatiom 
for the argument that the scheme pre- 
pared under S.. 68-C of the Act should 
relate only to an existing route or routes. 
The question was also decided by an- 
other Bench of this Court in Shanker La. 
Khamesara v. State of Rajasthan (Civil 
Special Appeal No. 177 of 1973 decided 
on December 14, 1973) (Raj) where a 
similar contention was repelled by a Di- 
vision Bench of this Court, of which = 
was a member. The learned counsel for 
the petitioner also informed that an ap- 
peal preferred before their Lordships ož 
the Supreme Court in Ram Sahai’s case 
was dismissed and as such, this questior 
also stands concluded. 

9. No other point was argued by the 
learned counsel, The writ petition is con- 
sequently dismissed. 

Petition dismissed 
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RAJINDAR SACHAR AND 
R. L. GUPTA, JJ. 

Kesari Lal, Petitioner v. Sub-divi- 
sional Officer, Ramgajmandi and others, 
Respondents. p 

Civil Writ Petn. No. 1096 of 1976, D/- 
10-3-1977. 

(A) Constitution of India, Art. 226 — 
Rajasthan Tenancy Act (3 of 1955), Sec- 
tion 30-E — Finding that A was Khate- 
dar tenant — Interference with. 

The finding of the authorities under 
the Act that A was the Khatedar tenant 
of the land being one of fact cannot be 
interfered with under Art. 226. (Para 3) 

(B) Rajasthan Tenancy Act (3 of 1955), 
land 
held by A as khatedar tenant — Proceed- 
ings to determine ceiling area started — 
Pending proceedings A dying — Whether 
ceiling area is to be determined with re- 
ference to A’s death. AIR 1970 Bom 144, 
Dissent, t ; 

Where proceedings for determination 
of ceiling area were started against A 
who was recorded as Khatedar tenant 
on the notified date of 1-4-66 and during 
the pendency of the proceedings A died 
in 1969 it was held that the ceiling area 
was to be determined with reference to . 


-the notified date and not with reference 


to A’s death and his legal representa- 
tives. AIR 1971 SC 2137, AIR 1970 Bom 
115 and AIR 1977 Raj 46, Rel. on; AIR 
1973 Punj & Har 55, Dist.; AIR 1970 Bom 
144, Dissent. (Paras 2, 4, 6, 8) 


Cases Referred: Chronological Paras 


AIR 1977 Raj 46:1976 WLN 564 6 
AIR 1973 Punj & Har 56 7 
AIR 1971 SC 2137 6 
AIR 1970 Bom 115 6 
AIR 1970 Bom 144 5, 6 


’ 


C. K. Garg, for Petitioner; G. G. 
Sharma, for the State. 


SACHAR, J.:— This petition has been 
filed against the judgment of the Board 
of Revenue against the proceedings un- 
der ceiling law which were started 
against one Smt. Chandrakanta under 
Chapter III-B added to the Rajasthan 
Tenancy Act, 1955 (hereinafter to be 
called the ‘old law’). 

2. The land was originally recorded 
în the name of one Smt. Gulab Bai, who 
had adopted Govindlal, son of petiticner 
No. 1. After the death of Smt. Gulab Bai, 
the land was recorded in the name of- 
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Govindlal and after his death, in the 
name of Smt. Chandrakanta, who was 
recorded as the Khatedar tenant. Since 
she was holding the land in excess of 
the ceiling area, notices were issued to 
her and the present petitioners joined 
the proceedings and claimed one-fourta 
share in favour of each of the three 
petitioners and one-fourth share in fav- 
our of Ram Narain, another son of 
Kesharilal. An effort was made before 
the authorities to contend that the peti- 
tioners were in possession of the land 
since 1957 on the basis of one mutation 
entry made in that year, though that 
entry was not repeated subsequently. 
. The authorities below have come to the 
conclusion that in view of the entry in 
the name of Smt. Chandrakanta as a 
Khatedar tenant, the land must be pre- 
sumed to belong to her and on that basis 
surplus area has been determined under 
Chapter IIIB of the Rajasthan Tenancy 
Act, taking Smt. Chandrakanta as a 
Khatedar tenant. The petitioners having 
failed in the proceedings before. the 
Board of Revenue, have come up to this 
Court in this writ petition. 

3. Mr. Garg tried to reopen the find- 
ing of fact by the authorities below by 
urging that the petitioners have been in 
possession of the land since 1957, and 
even earlier, and that the entry in the 
revenue record in the name of Smt. 
Chandrakanta could not deprive them of 
their title to land. We are afraid, this 
is a fmding of fact, and it is not open to 
us to reopen that finding in the present 
proceedings. The authorities below have 
correctly stated that the entries in the 
revenue record show that the land was 
entered in the Khatedari of Smt. Chan- 
drakanta and the petitioners have not 
been able to rebut that presumption. We 
also find that when the petitioners ap- 
peared in escheat proceedings before the 
Additional Collector, Kota, in 1972, they 
made a statement in which it was stated 
that they were the legal representatives 
of Smt. Chandrakanta and therefore the 
escheat proceedings could not be taken. 
This shows that the petitioners accepted 
that they were the heirs of Chandra- 
kanta, which admission obviously shows 
that they were not claiming any inde- 
pendent right to the land. It is not un- 
derstood why, if claim of the petitioners 
was that they had independent right 
apart from the right to claim the land 
as legal representatives of Smt. Chandra- 
kanta, the said claim should not have 
been put before the Additional Collector. 
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Be that as it may, as the authorities have 
come to the finding of fact that the land 
was in Khatedari of Smt. Chandrakanta 
the said finding cannot be interfered 
with. : 


4. Smt. Chandrakanta died in 1969. 
The order of the Sub-divisional Officer 
was passed sometime in 1975. The Sub- 
divisional Officer and the other autho- 
rities have proceeded to determine the 
ceiling area on the basis of the land hav- 
ing been held by (Chandrakanta on 
April 1, 1966, the notiñed date in terms 
of S. 30-E of old law. The contention of 
Mr. Garg, however, is that the ceiling 
area is not to be determined with refer- 
ence to April 1, 1966, but should be de- 
termined with respect to the date of the 
death of Smt. Chandrakanta, The argu- 
ment proceeds that as proceedings for 
determination of ceiling area with re- 
gard to the Chandrakanta’s case were 
pending in 1969, it means that in 1969, 
on her death, she was succeeded by the 
petitioners and therefore the land must 
be taken to be in the Khatedari of the 
petitioners with the result that the ceil- 
ing area should be determined with res- 
pect to each one of the petitioners sepa- 
rately and not as has been done by treat- 
ing the whole land to be of Smt. Chan- 
drakanta alone. 


5. Section 30-C of the old law de- 
fines the extent of ceiling area which 
may be held by a family consisting of 5 
or less than 5 membérs with a proviso 
for additional land, in case the members 
of the family exceeds 5. Section. 30-E of 
the old law lays down that no person 
shall as from a date, notified by the State 
Government in this behalf, continue to 
hold or retain his possession in any 
capacity and under any tenure whatso- 
ever land in excess of ceiling area ap- 
plicable to him. It is common case that 
the date notified under S. 30-E of the 
old law, is April 1, 1966. Sub-sec. (2) of 
S. 30-E directs every person to give a 
report of land in excess of ceiling area 
held by him and requires him to sur- 
render such excess land to the State 
Government; sub-s, (3) of S. 30-E pro- 
vides a penalty against the persons wha 
fail intentionally to make a report or 
surrender the land. Sub-section (4) of 
Sec. 30-E of the old law provides that 
any person retaining possession of the 
land in excess of ceiling area, shall’ be 
deemed to be a trespasser; and sub- 
sec. (5) of S. 30-E lays down that all 
lands coming to the State Government by 
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surrender under sub-s. (2) or by eject- 
ment under sub-s. (4) shall vest in it fre? 
from all encumbrances, Mr. Garg seeks 
to support his argument by relying upon 
Dadarao v. State of Maharashtra, AIB 
1970 Bom 144. In that case, land was 
held by one Parvati Bai on January 26 
1962, which was the appointed date un- 
der the Maharashtra Agricultural Land: 
(Ceiling of Holdings) Act, 1961, She had 
submitted a return and enquiries wers 
being held, when she died on Sep. 2 
1963. Before her death, she had, by a 
will, given these lands to the writ peti- 


tioners and it was claimed before the 
Deputy Collector that the surplus area 
will have to be determined, not on the 


basis of the land having been held br 
Parvati Bai, but on the basis that the 
writ petitioners had succeeded to the 
land. 


6. Section 4 (1) of the Maharashtra Ac: 
prohibited person from holding a land 
in excess of the ceiling area as determir- 
ed in the manner provided for in the 
Ceiling Act. Sub-sec. (2) of S. 4 provid- 
ed that land held by a person in excess 
of ceiling area, shall be deemed to be 
surplus land. The Bench took the view 
that the ceiling area is to be determinec 
by a competent authority with respec: 
to a person and it is only when posses- 


sion has been taken of the lant 
that it vests in the State Gov- 
ernment, and therefore, till suck- 
vesting takes place, the owner 


enjoys all the facilities without any le. 
or hindrances except that he canno’. 


transfer the land. It also held that holder 


of land is not divested of land on Janu- 
ary 26, 1962. It also held that as ceiling 
has to be determined with respect to =€ 
person, it means that if a person dies 
after having filed a return, then the de- 
termination of ceiling area would be witt 
respect to that person who is alive or 
January 26, 1962 as heir though it fount 
no provision in the Ceiling Act for sub- 
stitution of legal representatives, It hele 
that Ceiling Act contemplates a persor 
who is alive not only on January 26 
1962, the appointed day, but at the time 
of starting of ceiling till the acquisitior. 
made by the Collector under S. 21 of the 
Ceiling Act. According to this decision 
therefore, if after a return has beer 
filed, but before the determination 02 
ceiling area by the Collector, that per- 
son dies, the surplus land has to be de- 
termined not with respect to area on the 
appointed day but as having been held 
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by his heirs also. This obviously means 
that if the person remained alive, the 
surplus land may be of a particular area 
but would be different or in some cases 
even no surplus area in case person has 
died. Variation,. according to this judg- 
ment, would remain till she matter was 
finally determined by the Collector. No 
doubt, the observations in this Bombay 
case do support somewhat the conten- 
tion made by Mr. Garg. But, with res- 
pect, we are not persuaded that this case 
lays correct law, in any case old law 
is clear that surplus area must be deter- 
mined with respect to a notified date 
and cannot remain in a state of flux. It 
appears to us that when S. 30-E says 
that no person shall as: from April 1, 
1966, the date notified, continue to hold; 
or retain any land in excess of the ceil- 
ing area, it is a mandate of the Legisla- 
ture that the determination of surplus 
area has to be determined with refer- 
ence to a fixed date and cannot continue 
to vary. A fiction has been created and, 
therefore the date cannot be advanced 
beyond the notified date by the fortuit- 
ous circumstance of the death of a per- 
son, Even if a person has died subse- 
quent to the notified date, by virtue of 
legal fiction, determination must proceed 
with reference to a notified date only. 
It must be appreciated that the Legisla- 
ture wants all areas in excess of ceiling 
to be treated as surplus and to- accept 
any argument of variation and constant 
changing of this date will defeat the 
purpose of the legislation, which has its 
purpose, the social amelioration of the 
landless and is in fulfilment of the con- 
stitutional mandate to give social and 
economic justice to the underprivileged. 
We are fortified in this view when we 
find that the interpretation given to the 
Maharashtra Act by Dadarao’s case (AIR 
1970 Bom 144) has however not been 
accepted by the Supreme Court in 
Raghunath Laxman v. State of Maha- 
arshtra (AIR 1971 SC 2137). That was 
also a case under the Maharashtra Act. 
Under S. 6 of the Act, if a family con- 
sists of members exceeding 5, such 
family is entitled to hold the land ex- 
ceeding the ceiling area to the extent of 
one-sixth of the ceiling area for each 
member in excess of 5. In the proceed- 
ings for determination of ceiling area, 
the land holders had claimed to include 
in the family 3 persons who had been 
born after Jan. 26, 1962, the appointed 
day. The argument before the Supreme 
Court was that as prior to the determi- 
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nation by the Collector, three more per- 
sons had been born even though after 
Jan. 26, 1962, i.e. the appointed day, 
they must be included in the defi- 
nition of family. The Supreme Court 
examined the scheme of the Act and ob- 
served that (at p. 2142),— 

“The scheme of the Act seems to be to 
determine the ceiling area of each per= 
son (inckuding a family) with reference 
to the appointed day. The policy of the 
Act appears to be that on and after the 
appointed day no person in the State 
should be permitted to hold any land in 
excess of the ceiling area as determined 
under the Act and that ceiling area 


would be that which is determined as on. 


the appointed day. Therefore, if there 
is a family consisting of persons €x- 
ceeding fve in number on January 26, 
1962, the ceiling area for that family 
would be the basic ceiling area plus 1/6th 
thereaf per member in excess of 
number five. The ceiling area so fixed 
would not be lable to fluctuations with 
the subsequent increase or decrease in 
the number of its members, for, there is, 
apart from the explicit language of Ss. 3 
and 4 no provision in the Act providing 
for the redetermination of the ceiling 
area ofa family on variations in the num- 
ber of it) members. The argument that 
every addition or reduction in the num- 
ber of the members of a family requires 
redetermination of the ceiling area of 
such a family would mean and almost 
perpetual fixation and re-fixation in the 
ceiling area by the revenue authorities, 
a state of affairs hardly to have been 
contemplated by the legislature. . The 
argument would also mean that where 
a surplus area is already determined and 
allotted to the landless persons such area 
would heve to be taken back and given 
to a fam:ly, the number of whose mem- 
bers suksequently has augmented by 
fresh ‘births.” 


After referring to Ss, 12 and 21, the 
Supreme Court further observed that 
except that in those’ cases the scheme of 
statute is that ceiling area has to be as- 
certained with reference to the state of 
affairs existing on - the appointed day. 
Their Lardships accepted the interpreta- 
tion given in State of Maharashtra v. 
D. N. Deshmukh, AIR 1970 Bom 115, and 
differed irom a contrary view expressed 
by some-of the other Bombay cases. In 
D. N. Deshmukh’s case it was held that 
(at p. 117),— f 

“The provision requiring the Collector 
or Enquiry Officer to determine the total 


. 
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land possessed by the family on the date 
enquiry is made has no relevance in de- 
termining the date with reference to 
which the entitlement, that is, the quan- 
tity of the land that the family can re- 
tain, or the limit of ceiling area upto 
which it çan hold land is to be found. 
The right to land and the limit to which 
it can be held can be never made 
to depend on the exigencies of time when 
enquiries are held or orders are. passed, 
Neither births nor deaths during en- 
quiry but subsequent to the appointed 
date, i.e. 26th January 1962, will affect 
the determination of the ceiling area in. 
a family.” 


“In our view, when the legislature says] 


that no person shall hold land in excess 
of ceiling area with respect to a notified 
date, that intention cannot be allowed to 
become non-existent and of no effect by 
augments of events which may super- 
veng subsequent to that date. The ques- 
tion of holding an enquiry is also a pro- 
cedural matter to determine whether the 
declaration given by a person is correct 
or not. But the relevant date, with res- 
pect to ceiling area, has been determin- 
edby the Legislature. The notified date 
cannot and does not fluctuate. In Banshi- 
dhar v. State (1976 WLN 564): (AIR 1977 
Raj 46), it has been held that the proce- 
dure to determine the quantum of sur- 
plus area does not affect the rights 
created in favour of the State, and that 
as soon as the exact amount of sur- 
plus land is determined, the right of the 
Government to take such land would 
relate back to the point of time when 
the right was actually created by law in 
favour of the State. The Bench also held 
that the obligation not to retain land in 
excess of ceiling area arises from the 
time prescribed under sub-s. (2) of Sec- 
tion 30-E of. the old law and from that 
date the rights of the State are perfect- 
ed and cannot thereto be called inchoate 
rights. Mr, Garg seeks: .to distinguish this 


_by urging that the point before the Full 


Bench was different. That no doubt is 
true, but the observations of the Full 
Bench as to the factum of the date with 
reference to which the ceiling area has 
to be determined, stated in so clear 
terms are in accord with our view and 
scheme of the old. law. 


7. The next case referred to by Mr, 
Garg is Chet Singh v. State of Punjab 
(AIR 1973 Punj & Har 55). In that case, 
it was held that as the vesting of the 


surplus land with: State only takes place 
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when possession of the land is taken ard 
therefore if before possession is taken 
of the land, the land-holder has died 
leaving his legal heirs, the surplus area 
has to be determined with respect to the 
shares of the heirs. It is apparent that 
this case was decided .on its own facis 
and provision of law which is differert 
from our provision of law applicable 
here, and the case is therefore distin- 
guishable. 


8. The Board of Revenue has rightly 
held that since Smt, Chandrakanta wes 
the recorded Khatedar on April 1, 1965, 
and was alive on the said date, her ceil- 
ing case had to be assessed with respezt 
to this date. The Board has also further 
correctly held that the applicants, if ir- 
deed they are heirs, could only succeed 
to the extent of the land she was 
with up to the ceiling and no other land. 
But the direction of the Board that the 
proceedings under the escheat Act may 
be started, is difficult to appreciate. It 
will be seen from the order of the Addi- 
‘tional Collector dated May 26, 1972, that 
he has accepted them as the heirs of 
Chandrakanta. Not only that, in the reply 
filed by the State, it is mentioned ‘that 
after the death of Chandrakanta, prc- 
ceedings under the escheat Act weze 
Started, which and the Additional Coi- 
lector, by his order of May 26, 1972, 
found. the petitioners to be the legal rs- 
presentatives of deceased Chandrakanta. 
Now, if in proceedings under the Esche=zt 
Act, the petitioners have already been 
recognised as legal representatives of the 
deceased Chandrakanta, the directicn 
given in the Board’s decision is not ur- 
derstandable and cannot be upheld. Thés 
direction isseparable from the rest of the 
order of the Board and is set aside. The 
rest of the judgment of the Board is net 
open to any exception and the writ peti- 
tion with regard to that fails. There wil 
be no order as to costs. 

Order accordingly. 
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M/s. Nehru Motor Transport Co-opera- 
tive Society Ltd., Jodhpur, Petitioner ~. 
The Deputy Registrar, Co-operative Sc- 
cieties, Jodhpur and others, Respondents. 
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‘draftsman in introducing certain 
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(A) Constitution of India, Art. 226 — 
New plea — Question of jurisdiction — 


Plea not taken before Tribunal — Can- 
not be allowed to be raised. 


It is well settled that a question not 
raised before the Tribunal cannot be 
taken for first time in proceedings under 
Art. 226, A question of jurisdiction can- 
not be allowed to be raised on-a petition 
under Art. 226 when no objection as to 
the jurisdiction had been taken before 
the Tribunal whose order or proceedings 
are being challenged. (1914) 1 KB 608, 
Rel. on. Case law referred. (Para 5) 


(B) Rajasthan Co-operative Societies 


Act (13 of 1965), S. 123, Expln. — Inter- 


pretation of — Words “S. 97” must be 
taken to mean “S. 96”, otherwise the 
provision would become nugatory — 
Award by consent of parties — Appeal 
before Tribunal — Not maintainable. 
(Interpretation of Statutes). 

The intention of the legislature has 
primarily to be gathered from the lan- 
guage used. A construction which re- 
quires for its support, addition: or sub- 
stitution of words or it relates in re- 
jection of words as meaningless, has to 
be avoided. It is not competent to any 
Court to proceed upon the assumption 
that the Legislature has made a mistake. 
The Court cannot, therefore, add Legis- 
lature’s defective phrasing of an Act or 
add and amend or, by construction, make 
up deficiencies which are left in the Act. 
Even where there is a casus omissus, it 
is for others than the courts to remedy 
the defect. But that does not imply that 
the Court can overlook. what is nothing 
but a printing error. It is well settled 
that where the literal meaning of the 
words used in a section would manifest- 
ly defeat its object by making it mean- 
ingless and ineffective, it is legitimate 
and even necessary to adopt the rule of 
literal construction so as to give it a 
meaning and make it effective and ope- 
rative. Craies on ‘Statute Law’ 6th Edn. 
Pp. 30, 106, 107; (1886) 11 AC 627 (PC); 
AIR 1953 SC 148, Rel, on. Case law re- 
ferred. (Paras 9, 10) 


At times the intenion of the legisla- 
ture is clear but the unskilfulness of 
words 
in the statute results in apparent ineffec- 
tiveness of the language. Since courts 
strongly lean against reducing a statute 
to a futility, it is permissible in such 
cases to reject the surplus words to make 
the statute effective and workable. 

TE (Para il) 
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The words “Section 97” in Sec. 123 ot 
the Act must, therefore, be taken to 
mean ‘Section 96’, otherwise the provi- 
sion would become nugatory. Adopting 
that construction was more - in conson- 
ance with a reason or justice. Therefore, 
an appeal to Co-operative Tribunal 
against an award passed by consent of 


parties, was not ‘maintainable under 
S. 123, R (Para 11) 
(C) Evidence Act: (1872), S. 115 — 


Estoppel by conduct — What amounts to. 

Where after the expiry of period for 
making award, the petitioner without any 
objection continued to participate in pro- 
ceedings before the arbitrator, it must 
be presumed that the petitioner by his 
conduct acquiesced in the proceedings 
before the arbitrator and must be pre- 
sumed to have consented to an extension 
of time. He was estopped by his conduct 
from questioning the: validity of award 
on the ground that it was made after the 


expiry of stipulated period, (Para 13) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1531 ' 7 
AIR 1970 SC 1108 | 10 
AIR 1970 SC 1525 ı 7 
AIR 1960 Raj 105 , ` 7 
AIR 1959 SC 198 10 
AIR 1958 SC 56: 1958 Cri LJ 228 10 
AIR 1357, Madh Pra 58: 1957 Cri LJ be 
AIR 1954 SC 202 19 
AIR 1954 Bom 202 7 
AIR 1954 Raj 214: 1955 Raj LW 95 7 
AIR 1953 SC 148 >: 8, 3 
AIR 1953 Raj 193 7 
AIR 1352 Raj 184 7 
AIR 1950 PC 81 ! 10 
1923 All ER 463 19 
(1914) 1 KB 608: 83 LJKB 528 6 


(1886) 11 AC 627: 55. LJ PC 69 11 


M. Mridul, for Petitioner; K. N. Joshi, 
for Respondents. 

ORDER:— This writ petition by M/s. 
Nehru Motor Transport Co-operative So- 
ciety Ltd., Jodhpur, ,is directed against 
an order of the Rajasthan State Co-ope- 
rative Tribunal, Rajasthan, Jaipur, datėd 
29-7-1976, rejecting an app€al preferred 
by it under S. 123 of the Rajasthan Co- 
operative Societies Act, 1965 (hereinafter 
referred to as ‘the Act) on the ground 
that: it was not maintainable, and -that 
dated 12-11-1976 dismissing an applica- 
tion for review. preferred by it. 

2. Respondent No. 4 Ramchandra, 
who is a member of the petitioner so- 
ciety, raised a dispute under S, 75° of 
the Act claiming that a sum of Rupees 


: N. M. T. Co-op. Socy. v. Dy. Registrar, Co-op. Socy. 
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16,143.50 p. was due to him from the 
Society. In his statement of claim, the 
respondent No. 4 asserted that various 


sums were deposited by him with the 
Society in his own name and in the 
name of his relations. In its writter 
statement, there is an admission by the 
Society of these allegations, though it 
pleaded that the claim having been pre- 
ferred beyond the period of limitation 
prescribed therefor, the claim should 
not be entertained: The sole arbitrator 
by his award dated 5-1-1976 decreed the 
claim. The Rajasthan State Co-operative 
Tribunal, Jaipur, by its order dated 29-7- 
1976 dismissed the appeal filed by the 
petitioner holding that the award being 
by consent of the parties, the appeal was 
not maintainable. Thereupon, the peti- 
tioner preferred a review on the ground 


‘that Explanation to S. 123 incorporates 


by reference S. 97 of the Code of Civil 
Procedure and not S, 96 and, therefore, 
S. 96 (3) of the Code was not applicable, 
so as to préclude the appeal. The Tribu- 
nal by its order dated 12-11-1976, how- 
ever, rejected the contention. 


3. The order of the Tribunal was as~ 
sailed on several grounds, namely, (i) 
the Court is not entitled to read words 
into a section and,’ therefore, the Tribu- 
nal was in error in reading S. 96 in Sec- 
tion 123, (ii) the jurisdiction of the Arbi- 
trator under S. 75 (1) (b) is confined to 
settling disputes between a member and 
Society. Admittedly, some of the amounts 
claimed belonged to others who were 
not members of the Society and, there- 
fore, the award was nullity, (iii) the 
Arbitrator having failed to render the 
award within the period of three months 
as fixed in the letter of appointment Ex. 
13, the award was illegal and void and, 
therefore, cannot be acted upon. There 
is, in my view, no substance in any of 
these contentions. 


4. None of these points were ever 
raised at any stage of the proceedings 
before the Tribunal or the Arbitrator. 


5. It is well settled that a question 
not raised before the Tribunal cannot be 
taken for the first time in proceedings 
under Art. 226 of the Constitution. In 
the matter of issue of a writ of certiorari, 
the High Court exercises a special juris- 
diction and not ordinary jurisdiction and 
that a question of jurisdiction cannot be 
allowed to be raised on a petition when 
no objection to the jurisdiction had been 
taken before the Tribunal..whose order 
or proceedings are being challenged. 
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6. In the case. of the King v. Williams 
Ex parte Philips (1914) 1 KB 608, wher= 
aman applied for a writ of certiorari to 
quash an order made by Justices on the 
ground that one of the Justices was a 
interested party, it was held that the ar 
plicant was not entitled to the writ ez 
debito justitiae because knowing the dis- 
qualification he had chosen to stand by 
during the hearing before the Justic® 
without taking any objection. Channel, 
J., pointed out:— ` 

"No objection was taken to the jurise 
diction of the Court below at the hear- 
ing before that Court; that being so, it 
is the rule of this Court not to grant 3 
writ of certiorari except upon an affide- 
vit which negatives knowledge on tha 
part of the applicant when he was be 
fore the Court below of the facts on 
which he bases his objection. That rule 5 
established on good grounds It applie 
equally whether the objection is 02 
grounds which make the act of the just? 
ces voidable or void.” 


He then observed at page 614:— 

“A party may by his conduct preclud® 
himself from claiming the writ ex debito 
justitiae, no matter whether the proceec- 
ings which he seeks to quash are void ct 
voidable. If they are void, it-is true thet 
no conduct of his will validate ther; 
but such consideration do not affect tke 
principles on which the Court acts in 
granting or refusing the writ of cert? 
orari. 

This special remedy will not ibe grant- 
ed ex debito justitiae to a person wD 
fails to state in his evidence on moving 
for the rule nisi that at the time of tke 
proceedings impugned he was unaware 
of the facts on which he relies to im- 
pugn them. By failing so to do a party 
grieved precludes himself from the right 
to have the writ ex debito justitiae and 
reduces his position to that of one of tHe 
public having no particular interest in 
the matter. To such a one the granting 
of the writ is discretionary.” 


7. This case and other English cass 
in the same line have been followed by 
many High Courts in India: Gandhinager 
Motor Transport Society v. State cf 
Bombay, AIR 1954 Bom 202, Ambarar 
Kaluram Kulmi v. Gumansingh Ramj, 
AIR 1957 Madh Pra 58, Prem Lata Agar- 
wal v, Lakshman Prasad Gupta, AIR 197) 
SC 1525 and Bachan Singh v. Gauš 
Shankar Agarwal, AIR 1971 SC 1531. The 
decisions in Raghunandanlal v. State cf 
Rajasthan, AIR 1952 Raj 184, Dholpue 
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Co-operative Transport and Multipur- 
poses Union Ltd. v. Appellate Authority, 
AIR 1953 Raj 193, Barkatali v. Custodian 
General of Evacuee Property of India, 
1955 Raj LW 95: (AIR 1954 Raj 214) and 
Badridass Kanhaiyalal v. Appellate Tri- 
bunal of State Transport Authority, 
Rajasthan, AIR 1960 Raj 105 are distin- 
guishable. 


8 Even on merits, the petitioner has 
no case, It is true that the Court cannot 
read a word into a section unless it is 
absolutely necessary to do so. It is said 
that the Court cannot add or mend and, 
by construction make up deficiencies 
which are left there. It is, therefore, 
urged that it would be contrary to all 
rules of construction to read S. 96 in 
place of S. 97, in S. 123 of the Act. In 
support of the contention, reliance is 
placed on the decision of the Supreme 
Court in Nalinakhya Bysack v. Shyam 
Sunder Haldar, AIR 1953 SC 148. 


9. There can be no dispute with the| 
proposition that the intention of the 
legislature has primarily to be gathered 
from the language used. A construction 
which requires for its support, addition 
or substitution of words or it relates in 
rejection of words as meaningless, has 
to be avoided. Thus in Nalinakhya By- 
sack v, Shyam Sundar Haldar AIR 1953 
SC 148 (supra) their Lordships held that 
phraseology used in a section, cannot be- 
altered. It is not competent to any Court 
to proceed upon the assumption that the 
Legislature has made a mistake. The 
Court cannot, therefore, add Legislature’s 
defective phrasing of an Act or add and 
amend or, by construction, make up defi- 
ciencies which are left in the Act. Even 
where there is a casus omissus, it is for 
others than the Courts to remedy the 
defect. 


10. But that does not imply that the 
Court can overlook what is nothing but 
a printing error. It is well settled that 
where the literal meaning of the words 
used in a section would manifestly defeat 
its object by making it meaningless and 
ineffective, it is legitimate and even ne- 
cessary to adopt the rule of literal con- 
struction so as to give it a meaning and 
make it effective and operative. See: 
Food Controller v. Cork, 1923 All ER 463; 
Ramkissendas Dhanuka v. Satyacharan 
Law, AIR 1950 PC 81; Raj Krushna Bose 
v, Vinod Kanungo, AIR 1954 SC 202; 
Ramaswamy Nadar v. State of Madras, 
AIR 1958 SC 56; Siraj-ul-Haq v. Sunni 
Central Board of Waqf, U. P., AIR 1959 
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SC 198 and Champa Kumari Singhi v. 
Memter, Board of Revenue, West Bengal, 
AIR 1970 SC 1108. ~ 

11. Explanation to S. 123 of the Act 
reads: 

“Explanation.— The Tribunal hearing 

an appeal under this Act shall exercise 
all the powers conferred upon an appel- 
late Court by S. 97 and. O, XLI in the 
First Schedule to me Code of Civil Pro- 
cedure, 1908.” 
The words ‘S. 97 in S. 123 must, there- 
fore, be taken to mean 'S. 96’, otherwise 
the provision would become nugatory, 
The Tribunal was, therefore, right in 
adopting that construction which was 
more in consonance with a reason or 
justice. At times the intention of the 
legislature is clear but the unskilfulness 
of draftsman in introducing certain words 
in the statute results in apparent in- 
effectiveness of the language. Since 
courts strongly lean. against reducing a 
statute to a futility, it is permissible in 
such cases to reject the surplus words to 
make the statute effective and workable: 
Salmon v. Duncombe, (1886) 11 AC 627 
(PC). Craies on ‘Statute Law’, 6th Eå., 
p. 30, observes, — 

“Ignorance is more often displayed m 
private members’ Bills than in those. ori~ 
ginating in government departments. It 
is, however, a very serious matter to 
hold, that where the main object of a 
statute is clear, it shall be reduced to a 
nullity by the. draftsman’s unskilfulness 
or ignorance of law. It may be necessary 
for a court of justice! to come to that con- 
clusion, but their Lordships hold that no~ 
thing can justify it except necessity, or 
the absolute intractability of the langu- 
age used.” 

Again, at pp. 106-7, | 

“It is a canon of. construction that, if 
it be possible, effect must be given to 
every word of an Act of Parliament or 
other document, but that if there be a 
word or a phrase therein to which no 
sensible meaning can be given, it must 
be eliminated”. 

x x x x x 

“The question at times arises whether, 
admitiing a statute to have a certain in- 
tention, it must, through defective draft- 
ing or faulty expression, fail of its in- 
tended ‘effect or whether necessary alte- 
rations may be made by the court. The 
rule on this subject laid down in the 
Privy Council in Salmon v. Duncombe.” 
The first contention, therefore, fails. 

12. Respondent No. 4 Ramchandra in 
his claim .asserts that the moneys stand- 
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ing to credit of several of his relations 
in the books of the Society, belong to 
him. In its written statement, the So- 
ciety has admitted these allegations, 


.There is on record a notice of demand 


served by respondent No. 4, claiming 
that the moneys which belong to him, 
were due and payable to him. In res- 
ponse to the notice, the Administrator 
appointed for the Society, executed a 
receipt in favour of the respondent No: 4, 
acknowledging its liability to pay the 
amounts to him, That is not all. There is 
also on record, an audit report showing’ 
that the amounts borrowed by the So- 
ciety from the respondent No, 4, were 
still outstanding. It would thus be clear 
that these amounts, though standing in 
the name of others, i e., the relations of 
the respondent No. 4, were, in fact, bor- 
rowed from him. This is, therefore, not 
a case where there was a dispute be- 
tween the Society and non-members, . but 
it was a dispute between the Society and 
a member. The matter, therefore, clearly 
fell within the purview of S. 75 of the 
Act. The Arbitrator, therefore, had juris- 
diction to make the award. The second 
contention must, therefore, also fail. 


13. It is true. that the Deputy Regis- 
trar, while appointing the arbitrator, 
had directed him to make an award with- 
in a period of three months, After the 
expiry of the stipulated period, the peti- 
tioner without any objection continued 
-to participate in the proceedings before 
the arbitrator, Thus, it must be presum- 
“ed that the petitioner by his conduct ac- 
quiesced in the proceedings before the 
Arbitrator. It must be. presumed to have 
consented to an extension of time. The 
validity of the award cannot, therefor®, 
be challenged. 

44. The writ petition, therefore, fails 
and is dismissed. There shall be no 
order as to costs, f 

Petition dismissed, 
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Rajasthan State Road Transport Cor- 
poration, Jaipur, Petitioner v, Kalawati 
and others, Non-Petitioners. 

Civil Revn. Petn. No. 379 of 1975, D/= 
8-2-1977.* 


*(Against order of Motor Accident Claims 


Tribunal (Dist. J.), Pali, D/~ 29-5-1975.) 
GU/GU/C423/77/GGM . 
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Civil P. C. (1908), S. 115 — “Count 
subordinate to High Court” — Motor 
Accident Claims Tribunal is not a Count 
subordinate to High Court — Revisica 
against order of such Tribunal not mabe 
tainable — AIR 1972 Madh Pra 125, Dis 
sented from. (Motor Vehicles Act (1939, 
S. 110). 

Claims Tribunal constituted unde 
S. 110 of the Motor Vehicles Act is na 
a Civil Court subordinate to the Higa 
Court within the meaning of S.-115 -cŒ 
the Civil P. C. and a revision against tha 
order of such Tribunal is not maintain- 
able. AIR 1972 Madh Pra 125, Dissented 
from; AIR 1974 Raj 55, Foll, (Para @ 

Even otherwise the impugned order oft 
the Claims Tribunal permitting party tə 
adduce secondary evidence does not fall 
within the ambit of any of the clause) 
of S. 115 and hence the order could no 


be revised, - (Para '@ 
Cases Referred: Chronological Paraz 
AIR 1974 Raj 55: 1974 Ace CJ 79 i 
AIR 1972 Madh Pra 125:1971 Ace Ci 
372 f 4,3 
R. N. Munshi, for Petitioner; P. E 


Choudhary, for Non-Petitioners. 

ORDER :— This revision application is 
directed against an order of the Moto? 
Accidents Claims Tribunal (Distric 
Judge), Pali dated May 29, 1975. 

2. The relevant facts giving rise tə 
this revision application may briefly b= 
stated as under. The non-petitioners 
Nos. 1 to 9 filed a petition claiming com- 
pensation to the tune of Rs. 3,68,004 
against the petitioner and non-petition- 
ers Nos. 10 and 11. It was alleged in the 
petition that on 16-4-1969 deceased Dx 
Ganesh Dutt Nagar was going to Jalor 
from Jodhpur in his Ambassador Car 
bearing registration No. RJW 684, Abou: 
two furlongs from Sanderao betweem 
mile stone Nos. 134-1 and 134-2 th 
Motor Bus No. RJL 7259, which was 
driven by non-petitioner No. 11 Ismal- 
uddin and was owned by the petitione“ 
namely the Rajasthan State Road Trans. 
port Corporation, Jaipur, dashed agains 
the Ambassador Car. According to th- 
non-petitioners Nos, 1 to 9 the acciden> 
took place on account of rash and negli- 
gent driving of the driver Ismaluddir 
As a result of the accident Dr. Ganesk 
Dutt Nagar died on the spot and the Am- 
bassador car was smashed. This petition 
was opposed by the petitioner. The peti- 
tioner totally denied that the accidens 
was caused by the driver Ismaluddin. G 
was also denied that the ‘bus dashed 
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against the Ambassador car belonging to 
Ganesh Dutt Nagar. According to the 
petitioner the petitioners bus did not 
meet with any accident whatsoever on 
the fateful day. A report was made 
about the accident to the police. The 
latter seized the bus bearing registration 
No. RJL 7259 on 26-4-1959. In proof of 
the fact that this very bus was involved 


in the accident the police seiz- 
ed certain articles at the time 
of the seizure of the Bus. The 


police sent those articles to the Forensic 
Expert for his examination. It so appears 
that the articles sent to the Forensic La- 
boratory were not received back. The 
non-petitioners numbers 1 to 9 conse- 
quently moved an application praying 
therein that they may be permitted to 
produce secondary evidence in regard to 
the existence and condition of the said 
articles, The court vide impugned order 
dated 29-5-75 allowed the application. It 
is against this order that the present re~ 
vision petition has been filed. 


3. I have heard learned counsel for 
the parties and gone through the record 
of the case. 

4. A preliminary objection has been 
raised on behalf of non-petitioners Nos. 
1 to 9, that this revision application is 


not entertainable by this Court as the 
Motor Accidents Claims Tribunal is not 
subordinate to the High Court. In sup- 


port of his contention the learned coun- 
sel for the non-petitioners placed reli- 
Court in 
Laxminarain Misra v, Kailashnazain 
Gupta, 1974 Acc CJ 79: (AIR 1974 Raj 
55). The learned counsel for the peti- 
tioner on the other hand has placed reli- 
ance on the decision of Madhya Pracesh 
High Court in Krishan Gopal v.. Datta- 
trya, 1971 Ace CJ 372: (AIR 1972 Madh 
Pra 125). Hon’ble Kan Singh J. in Laxmi- 
narain Misra’s case after review of vari- 
ous authorities observed as follows:— 

“The preponderance of authority is 
thus for the opinion that a Claims Tri- 
bunal under the Motor Vehicles Act is 
a mere Tribunal and not a court within 
the meaning of the Code of Civil Pro- 
cedure.” . 

5. A contrary view has been taken 
by Hon’ble Bhave J. in Krishan Goral’s 
case (AIR 1972 Madh Pra 125). Accord- 
ing to Bhave J.:— 

“Any Tribunal constituted under any 
statute, by whatever name it is describ- 
ed, would be treated as a ‘Court of Judi- 
cature if it is called upon to discharge 
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the judicial functions of the sovereign 
State, untrammelled by executive con- 
siderations and if in reaching its conclu- 
sion it is required to follow the well re- 
cognised judicial principles, The Claims 
Tribunal is such a Tribunal.” 

He has further held that the Claims Tri- 
bunal constituted under S. 110 of ‘the 
Motor Vehicles Act is a Civil Court and 
a revision petition would lie under S. 115 
of the Civil P. C. against an order pass- 
ed by it in the course of proceeding be- 
fore it. 


6. I have gone through both these 


authorities and in my opinion the view 


taken by my learned brother Kan Singh 

J. seems to be correct. The scheme under 

S. 11¢ of the Motor Vehicles Act is en- 

tirely different. The State Government 

by notification in the official Gazette con- 
stitute Motor Accidents Claims Tribunals 
for specified areas for the purpose of ad- 
judicating the claims for compensation 
in respect of accidents involving death 
or bodily injury arising out of use of 
motor vehicles, It is permissible under 
the scheme of the said section to consti- 
tute a one-member Tribunal, Persons 
qualified for appointment as member of 

a Claims Tribunal are (a) wko is or has 

been a judge of the High Court, or (b) 

who is or has been a District Judge, or 

(c) who is qualified for appointment as 

a Judge of the High Court. It is clear 

from the scheme that to be a District 

Judge is a mere qualification. It is open 

to the State Government to appoint a 

person who is a District Judge of a par- 

ticular district to be a member of tke 

Claims Tribunal for such area which is 

not included in that district. Under the 

scheme it does not automatically follow 
that all claim petitions arising out of 
accidents within the limits of a particu- 
lar district must be filed before the Dis- 
trict Judge of that area. The State Gov- 
ernment can appoint a District Judge of 
another district to receive claim peti- 
tions in respect of accidents which occur 
in another district. In view of the above, 
.|I have no hesitation in holding that a 
Claims Tribunal constituted under Sec- 
tion 110 of the Motor Vehicles Act is not 
a Civil Court subordinate to the High 
Court within the meaning of S. 115 of 
the Civil Procedure Code. 

T. Even otherwise J am of the opin- 
| ion that the impugned order does not 
fall within the ambit of any of the 
clauses of S. 115, C.P.C. 

8. The revision application is there- 
fore, not maintainable. 
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9. I accordingly uphold the prelimi- 
nary objection and dismiss the revision 
petition. : 
Revision dismissed, 
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Shyam Kumar and others, Petitioners 
v. Budh Singh and others, Non-Peti- 
tioners. 

Civil Revn. No, 91 of 1976, D/- 27-1+ 
1977.* ` 

Civil P. C. (1908), S. 9 — Jurisdiction 
— Revenue Court or Civil Court — Sub- 
stance of plaint decisive. (Rajasthan Ten- 
ancy Act (3 of 1955), S. 207). 

The question of jurisdiction namely, 
whether a suit is exclusively triable by 
a revenue court or a Civil Court can 
take cognizance of it has to be decided 
on the.allegations made in the plaint, It , 
is the substance of the plaint and the 
true nature of the suit that is to be seen 
to determine the question of jurisdic- 
tion. The cause of action in the present 
case is the execution of the sale-deeds 
by a third party purporting to act as a 
special attorney of the plaintiffs. It is 
this cause of action which has forced the 
plaintiffs to file the suit; the relief there- 
fore that is mainly sought is a relief of 
cancellation of the sale-deeds, and such 
a relief cannot obviously be given by a 
revenue court but can only be given by 
a Civil Court. The relief of perpetual 
injunction and others are incidental to 
the main relief, and will follow as a con~ 
sequence to the finding of the Court with 
regard to the relief of cancellation of the 
sale-deeds or otherwise. Therefore, the 
suit as framed is one which is triable by 
the Civil Court and does not come with~ 
in the provision of S. 207 of the Rajas- 
than Tenancy Act. Case law discussed. 

. (Paras 4, 15, 16, 17) 
Cases Referred: Chronological Paras 


(1977) Civil Reference No. 36 of 1976, Le 
20-1-1977 (Raj) 

1973 Raj LW 674. ; 

AIR 1972 All 446 14 

AIR 1972 Raj 137: 1971] WLN 674 13 

1972 Raj LW 532 5 

(1971) Civil Revn. Petn. No. 153 of Hr 
D/- 29-7-1971 (Raj) 

1963 Raj LW 323 4 


*(Against order of Prem Shanker Sukhla 
Civil J., Ganganagar, D/- 13-12-1975.) 
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(1963) Civil Revn. 
6-8-1963 (Raj) 
AIR 1956 Mad 670 (FB) 13 


Prem Asopa for P. C. Bhandari, fo? 
Petitioners; L. R, Mehta, for Non-Peti- 
tioners. 

ORDER:— This is a revision petition 
by the defendant against the order of the 
Civil Judge dated 13-12-75 by which he 
has held that the suit is cognizable br 
the Civil Court. 

2. The plaintiff has filed a suit alleg- 
ing that he is the owner and in posses- 
sion of the suit land, It is alleged tha. 
the defendant No. 4 purporting to act as 
the holder of a power of aitorney from 
the plaintiff has executed a sale deed in 
favour of defendants Nos. 1 to 3 of the 
land belonging to plaintiff. It is allegec 
that defendant No. 4 was not appointed 
by the plaintiffs nor was he the holde: 
of power of attorney from the plaintiffs 
and consequently the sale deeds execut- 
ed are void, inoperative and of no effec. 
and therefore they should be cancellec 
and the defendants be restrained by 
permanent injunction from interfering 
with the plaintiff’s possession of the suj% 
land. Defendant through an  applicatior 
raised the preliminary objection that the 
court-fees has not been properly  paic 
and suit has not been properly valued 
Another objection raised was thai the 
suit was not triable by a civil court bw 
by a revenue court. 

3. With regard to the point of court- 
fees the trial court has held that it is € 
question of fact and no definite finding 
can be given in the absence of cleat 
averment until the written statement is 
filed and evidence has been recorded. Ji 
has opined that it is premature to decide 
this important question at this early stage 
Counsel for the petitioner Mr. Asopé 
wanted to rely on S, 38 of the Rajasthar 
Court-Fees Act. Apart from what hac 
been urged in the trial court I feel that 
m view of the fact that the trial couri 
has taken the view that the question ol 
valuation can only be decided after some 
evidence has been taken, it is not possi- 
ble for me to interfere at this stage ir 
revision with this finding, of course it is 
open to the petitioner to raise the ob- 
jection on the basis of S. 38 of the Court- 
Fees Act before the trial court as the 
said quéstion-has.yet to be decided by it. 

4. With regard to the second point 
the trial court has taken the view thai 
it is cognizable by the civil court ané 
this the petitioner challenges seriously 


No, 397 of 1962, D/- 
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Section 207 (1) of the Rajasthan Ten- 
ancy Act provides that all suits and ap- 
plications of the nature specified in the 
third Schedule shall be heard and deter- 
mined by a revenue court. Item No, 23-C 
in third schedule mentions suit for per- 
petual injunction.. Counsel for the peti- 
tioner’s contention is tha: the present 
is a suit for perpetual injunction and 
therefore it is cognizable only by a re- 


‘venue court. It is well settled that the 


question of jurisdiction namely, whether 
a suit is exclusively triable by a revenue 
court or a civil court can take cogniz- 
ance of it has to be decided on the alle- 
gations made in the plaint. It is also 
further settled that it is the substance 
of the plaint and the true nature of the 
suit that is to be seen to determine the 
question of jurisdiction, If in substance 
the relief claimed is one which the re- 


venue courts alone are entitled to give 
the jurisdiction of the civil courts will 
be ousted even though it may require 


the revenue court to incidentally deter- 
mine some ancillary facts. Mr. Asopa 
relies mainly on Asala v. Narain (1963 
Raj LW 323) in which it was held that 
suits of the nature mentioned in S. 207 
means suits not only which squarely fall 
within the four walls of various items 
specified in the third Schedule but also 
those which may not so fall but which 
may partake of the nature thereof can 
be heard and determined by a revenue 
court only. In that case after examining 
the substance of the plaint Modi J. came 
to the conclusion that the plaintiff’s case 
is virtually for a declaration of their 
rights as tenants with respect to the 
land in suit and further for recovery of 
possession if they were found to be out 
of it. It was found that such a suit was 
covered by items 5, 7 and 3 of third 
Schedule. It was also found that the suit 
for possession was governed by S. 183 
(1) (b) of the Tenancy Act. Modi J, ex- 
pressed his diffidence in agreeing with 
an earlier decision of this Court where 
it was held that a suit for cancellation 
of a decree whether passed by a revenue 
court or a civil court is of civil nature 
and the suit for cancellation of a decree 
passed by a revenue court was triable 
by a civil Court. It is however impor- 
tant to note that the decision by Modi J. 
was given on a definite finding that 
the substance of the suit was for posses- 
sion of the agricultural land on the basis 
that the plaintiffs were tenants. 

5. Next case referred was Rooda Ram 
v. Rattu Ram (1972 Raj LW 532) in that 
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case also learned Judge Kan Singh J. 
foung that the real ‘cause of action is to 
whom does the field in question belong 
and the crux of the matter was that the 
plaintiff was seeking vindication of his 
own Khudkasht right in the field by the 
suit and the connected or  collatere' 
points that will arise for consideration 
would be about validity of sale made by 
Ghisaram. In that case the field belong- 
ed to one Kashiram. Ghisaram defendant 
was his son and Ratura was his grandson 
from another son Phasaram. Ghisaram 
sold the land to Rudaram defendant, A 
suit was brought on behalf of Raturam 
minor asking for cancellation of sale- 
deed executed by Ghisaram and it was 
averred that Ghisaram has no right to 
sell the field. It will be appreciated that 
the suits thus was for a declaration that 
the sale made by Ghisaram could not 
affect the’ rights of: plaintifi’s. This was 
a challenge to a sale by a third party 
and the ‘main relief:sought was the as- 
sertion of Khatedari right by the plain- 
tiff and the relief of cancellation of deed 
was only incidental to the main plea. It 
is obviously distinguishable. : 


6. In: Jagan Singh v. Choteylal (1973 
Raj LW' 674) the plaintiff filed a suit 
alleging that the defendant had practic= 
ed fraud and got a sale-deed executed by 
him in defendant’s favour and that the 
sale was. void ab initio being in contra- 
vention of S. 42 (2) (b) of the Rajasthan 
Tenancy Act, hereinafter to be called 
. "the Tenancy Act’ as the plaintiff was a 
member of Scheduled Tribe. It was pray- 
ed that the sale-deed be declared vaid 
ab initio and a decree for possession be 
given. Lodha J. held that the real and 
substantial relief is for possession of tie 
land and dwelling house and that’ the 
Revenue Court after coming to the con- 
clusion that the document was void 
could grant a decree and therefore the 
rever:ue court alone had jurisdiction, It 
will be seen that the decision was based 
on the finding that the substance of tne 
suit was for possession of the agricultu- 
ral land. It is relevant to note that Lodha 
J. observed in tha said case as follows:— 


“But in a suit where the main relief 
askec for by the plaintiff is restoration 
for the possession of the property which 
is the subject-matter of the instrument, 
the question whether relief for cancella- 
tion must be asked for, could depend upon 
an answer to the other important ques- 
tion whether the instrument is void ab 


- fnitio or -is voidable. If the instrument -is 


ee 
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voidable and the avoidance of same is 
necessary, the relief for cancellation of 
the instrument is indispensable and in 
that case. I have, no doubt; the revenue 
ean give no relief as long as the sale 
deed is not cancelled. But the position 
in my view would be. different if the in- 
strument is alleged to be or proved to be 
void ab initio.” 

7. In that case the sale was undoubt- 
edly void because of prohibition in the 
statute and therefore the main relief for 
suit was for possession and hence triable 
by revenue court. 


8. In Civil Reference No. 36 of 1976, 
Kaluram v. Mamraj, decided on 20-1- 
1977 (Raj). Kudal.J. on a consideration 
of the plaint found that the main relief 
sought for in the plaint is for restora- 
tion of agricultural holding arid there- 
fore held that this relief could only be 
granted by a revenue court. In the judg- 
ment it is mentioned that the plaintiff 
had prayed for cancellation of sale-deed 
on the ground that the sale-deed was 
void. But from the judgment it is not 
clear as to what was the ground on 
which cancellation of sale-deed was 
sought. Mr. Asopa however said that in 
that case one brother had sold the pro- 
perty and the plaintiff had filed a suit for 
a declaration that the sale was not bind- 
ing on him. Apparently as the sale made 
by third party was being challenged, the 
learned Judge found that the main relief 
sought was relief for possession, obvi- 
ously such a case coúld be triable only 
by a revenue court. The case is clearly 
distinguishable. 


9. In Civil Revn. No, 397 of 1962, 
Bhhem Ram v. Ranjeet ` Singh de- 
cidec cn 6-8-1963 (Raj) by Jagat Narayan 
J. (as his Lordship then was) a suit had 
been filed for possession alleging that 
the sale by the plaintiff was void as it 
was against the provisions of S. 42of the 
Rajasthan Tenancy Act as the defendant 
was already in possession of land which 


_together with the land so transferred 


exceeded the ceiling area applicable to 
the defendants. The learned Judge held 
that the relief of cancellation of sale- 
deed was redundant and the only relief 
claimed was a relief for possession over 
the land which was sold by the plain- 
tiff under the sale-deed and that this 
was a suit for possession of agricultural 
land governed by S. 183 of the Tenancy 
Act and neice triable by oe revenue 
court. . 
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10. In Longram v. Jaipal Singh, Civil 
Revn. Petn, No. 153 of 1971 decided pn 
29-7-1971 (Raj) also the paintiff had äl- 
ed a suit on the allegation that the sale 
by his father in the absence of legal re- 
cessity was void and there was a prayer 
for cancellation of the sale-deed. Tne 
learned Judge found that the prayer sor 
the cancellation of the sale-deed is rot 
very material and the suit is essentially 
one for possession of agricultural land 
and hence the suit was triable by tae 
revenue court. 


11. A reference to the authorities, 
cited by Mr. Asopa will show that in all 
these cases wherein it was held that tae 
suit is triable by revenue court, the 
learned Judges had first come to the con- 
clusion that the main relief sought in 
the suit was restoration of possession 3r 
the sale was void because of a statutory 
prohibition. Thus the substance of svit 
related in main to the relief for posses- 
sion which could only be granted ty 
revenue court and other grievances were 
incidental. It is apparent that each caze 
has to be examined on its own particular 
facts and no universal rule can be maceé 
applicable to every case. 


12. Let us therefore see what in sub- 
stance is the case in the suit and tke 
reliefs claimed. The plaintiff has alleged 
that plaintiff’s sell their agricultural pre- 
duce through the shop of defendants 1 
to 3 and in that connection they take 
loan which they adjust by selling cof 
produce at the shop of defendants, It 
was further alleged that on 4th June, 
1974 the defendants Nos. 1 and 2 have 
got a sale-deed executed by one defer- 
dant No, 4 purporting to act as a Mukk~ 
tior khas of plaintiffs and have got it ræ 
gistered from the Sub-Registrar Office. 
This sale deed is said to be based on 
wrong facts and inoperative. It was 
alleged that similarly on 14th June, 1974 
another sale-deed in favour of the de- 
fendants Nos. 1 to 3 was executed b7 
defendant No. 4 purporting to act a 
special attorney of plaintiff No. 2. Thesa 
two sale-deeds are alleged to be inopera- 
tive and void and not binding on the 
plaintiffs. It was alleged that defendan? 
No. 4 was never authorised to execute 
any sale-deed on behalf of plaintiffs, I: 
was alleged that the defendant No. « 
was not even known to the plaintiff anc 
was on the contrary, a man of defen- 
dants Nos, 1 to 3. Defendant No. 4 is 
said to have acted fraudulently in hav- 
ing executed the said sale-deeds anc 
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purporting to be acting on behalt of 
plaintiffs. Sale-deeds are said to be in 
violation of Registration Act. It was also 
alleged that some pronotes had been 
got executed by defendants Nos. 1 and 
2 from plaintiff No. 3 and which are 
fabricated. It was therefore, prayed that 
the sale-deeds dated 4th June, 1974 and 
14th June, 1974 executed in favour oí 
defendant No. 2 and defendant No, 3 
respectively were void and of no effect 
and could not affect the rights of the 
plaintiff, and the defendant have got 
no rights through these sale-deeds. It 
was also prayed that it be declared that 
defendant No. 4 had never been ap- 
pointed a special attorney oy the plain- 
tiff and that the defendani No. 4 had 
no right to sell the land of plaintiffs 
Nos. 1 and 2 and a further prayer was 
made that the registration had not been 
done according to the Registration Act 
and the sale-deeds were thus not regis- 
tered according to the law and could not 
effect the rights of plaintiff. Relief was 
also sought to declare the pronotes as 
fabrication. 

13. A perusal of the plaint thus shows 
that the main relief which the plaintiffs 


_ are seeking is that the sale-deed dated 


4th June, 1974 and 14th June, 1974 have 
been executed by defendant No. 4 with- 
out any authority and that they shoul. 
be treated to be cancelled as being in- 
operative and as passing no title to the 
defendants Nos. 2 and 3. In my view the 


. main relief therefore that the plaintiffs 


are seeking in the present case is a relief 
for cancellation of the documents of sale 
deeds, Section 31 of the Specific Relief 
Act provides that “any person against 
whom a written instrument is void or 
voidable, and who has reasonable appre- 
hension that such instrument, if left 
outstanding may cause him serious in- 
jury, may sue to have it adjudged void 
or voidable; and the Court may, in its 
discretion, so adjudge it and order it to 
be delivered up and cancelled.” The 
learned counsel for the petitioner has 
sought to urge that it was not necessary 
for the plaintiffs to have the sale-deed 
cancelled and that their main relief should 
be considered to be a relief for perpetual 
injunction and the -suit therefore would 
be triable under item 23-C of the Ird 
Schedule of the Tenancy Act. I do not 
agree. Here are two sale-deeds which 
purport to sell the land of the plaintiffs. 
The sale-deeds have been executed by 
defendant No. 4 purporting fto act as 
special attorney of the plaintiffs. The 
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case of plaintiffs is that defendant No. 4 
has nothing to do with them and was 
never constituted a special attorney and 
that the whole transaction is fraudulent. 
Once having come to know of the sale- 
deeds it is obviously not permissible for 
the plaintiffs to ignore the deeds which 
have cast a cloud on their title. If the 
plaintifis even after : having come to 
know of the said sale-deed do not take 
steps to have the said deeds cancelled 
they would be in very real danger of 
locsing their rights in the said land. It 
is certainly not permissible for the plain- 
tiffs to keep silent after coming to know 
of the sale-deed, They cannot hope to 
succeed in their suit for perpetual in- 
junction without first getting rid of the 
sale-deeds which purport to be executed 
on their behalf. Thus the main relief 
which the plaintiffs seek is a relief for 
cancellation of the said sale-deeds. They 
cannot ignore the said sale-deeds and 
sue for permanent injunction because 
their very locus standi to file a suit for 
perpetual injunction: must be on the 
footing that they are owners of the land 
and this they cannot prove unless they 
first have the said sale-deeds cancelled. 
Section 19 of the Contract Act provides 
that when consent to an agreement is 
caused by fraud or misrepresentation, 
the agreement is a contract voidable at 
the option of the party whose consent was 
so caused. If therefore the plaintiffs do 
not take steps to have the said sale-deeds 
cancelled and of no effect, they would. 
be bound by the sale-deeds and conse- 
quently any claim on the basis of their 
title to the land would not avail them. 
It was held in Sankaranarayana Pillai v. 
Kandasamia Pillai (AIR 1956 Mad 870) 
(FB) that if a minor is eo nominee a 
party to the sale-deed or other docu- 
ments of alienation he must sue for can- 
cellation ‘of the documents and it is not 
enough if he applies for possession. In 
Lal Singh v. Tejsingh, 1971 WLN 674: 
(AIR 1972 Raj 137) a suit was filed for a 
declaration that the sale deed executed 
by the plaintiff's father was not binding 
on them and also asked for possession 
over the land sold under the sale-deed. 
Question arose whether the said suit wes 
for cancellation of a sale-deed or not. 
After pointing out that there is a dif- 
ference between suit for cancellation of 
any instrument and'one for declaration, 


that the instrument is not bind- 
ing on the plaintiff, Jagat Nara-: 
yan C. J. -held that as the suit 


- was yor cancellation of the sale-deed; it 
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is necessary to get it cancelled before 
one can be entitled to the property dis- 
posed of by it. The learned Chief Justice 
also further observed: 

“The relief of the cancellation of sale- 
deed or a decree can only be granted by 
a civil court and not by revenue court, 
The suit therefore lies in the civil court.” 

14. In Chhedi v. Smt. Indrapati (AIR 
1972 All 446) it was held that where the 
consent decree to which the plaintiff was 
a party was alleged to be void on the 
ground that the consent was obtained by 
a fraud, the decree was. voidable and the 
cancellation of the same would therefore 
be a condition precedent before any re- 
lief could be granted in the suit to the 
plaintiff. 

15. The learned counsel for the peti~ 
tioner seeks to place much reliance on 
the explanation to S. 207 of the Tenancy 
Act by urging that even in cases in 
which the cause of action is one in res- 
pect of which relief might be granted by 
revenue court, it is immaterial that the 
relief asked for from the civil court is 
greater than, or additional to, or is not 
identical with, that which the revenue 
court could have granted. The argument 
is that as relief for permanent injunc- 
tion can be granted- by the. revenue 
court, the other relief for cancellation of 
sale deeds can also be granted by the 
revenue court which alone has jurisdic- 
tion, In my view this argument is falla- 
cious. The explanation presupposes that 
the cause of action is one in respect of 
which relief might be granted by reve- 
nue court. Now in the present case, ag 
I have said before, the relief and the 
main relief is the -cancellation of the 
said sale-deeds. Unless the said sale- 
deeds are cancelled no other relief can 
be given by the court, The cause of ac- 
tion in the present case is the execution 
of the sale-deeds by defendant No. 4 
purporting to act as a special attorney 
of the plaintiffs. It is this cause of action 
which has forced the plaintiffs to file the 
suit; the relief therefore that is mainly 
sought is a relief of cancellation of the 
sale-deeds, and such a relief cannot ob- 
viously be given by a revenue court, but 
ean only be given by the civil court. It 
is apparent that the explanation to Sec- 
tion 207 is not applicable. The relief of 
perpetual injunction and others are inci- 
dental to the main relief, and will fol- 
low as a consequence to the finding of 
the court with regard to the relief of 
cancellation of the sale-deeds or other- 
wise. . f e 
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16. It should also be seen that -he 
suit also asks for a declaration that -he 
purported power of attorney in favour 
of defendant No, 4 is fraudulent and of 
no effect. It is apparent that complicated 
questions of law and fact about the alleg- 
ed fraudulent nature of che transactions _ 
and the effect of the alleged power of 
attorney and the interpretation of Regis- 
tration Act require to be decided in zhe 
suit. Such matters are inevitably triable 
by civil courts, as revenue courts are 
obviously not well equipped to try such 
difficult questions of law. i 

17. In my view therefore the suit as 
framed is one which is triable by ihe 
Civil Court and does not come within the 
provision of S. 207 of the Rajasthan Ten- 
nancy Act. 

18. As a result of above, I would dis- 
miss the revision petition. There will be 
no order as to costs, 

Revision dismissed. 
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Ram Rakh Vyas, Appellant v. The 
Union of India and others, Respondents. 

Civil Special Appeal No. 5 of 1977, 
D/- 28-1-1977.* 

(A) States Reorganisation Act (1958), 
S. 51 (2) — Expression ‘Chief Justice’ — 
Includes Acting Chief Justice also. 

Where the Presidential Order relating 
to the establishment of a permanent 
Bench of the High Court at Jaipur was 
made under S. 51 (2) in consultation with 
the Acting Chief Justice of the High- 
Court instead of the Chief Justice, tae 
Order ig not invalidated thereby. 

(Para 19) 

The consultation envisaged under Sec- 
tion 51 (2) is but one of the duties of the 
office of the Chief Justice. When Art. 223 
of the Constitution enjoins that when 
the office of the Chief Justice of a High 
Court is vacant, the duties of the offize 
shall be performed by the acting Chiaf 
Justice, it follows that the consultation 
must be with the acting Chief Justice for 
the time being. Thus it cannot be sad 
that the consultation with the actirg 
Chief Justice amounted to a non-compli- 
ance of the requirements of S. 51 (2). 

(Para 15) 


*(Against order of D. P. Gupta J., D- 
19-1-1977.) 
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When a statute confers a power or im« 
poses a duty, then unless a contrary in- 
tention appears, the power may be exer- 
cised and duty performed from time to 
time as occasion. arises, and when the 
power is conferred or the duty is impos- 
ed on the holder of the office as such, it 
may be exercised or performed by the 
holder for the time being. It is, there- 
fore, clear that the- expression ‘Chief 
Justice’ in S. 51 (2) embraces within its 
ambit an acting Chief Justice. Moreover, 
the words ‘after consultation with’ in 
S. 51 (2) makes the requirements direc~ 
tory. Case law discussed. - (Paras 10, 16) 


(B) States Reorganisation Act (1956), 
S. 51 (2) — Establishment of permanent 
Bench of High Court — Power of Presi- 
dent to determine territorial jurisdiction 
of Bench. 

Article 3 of the Constitution enables 
the Parliament to make law for the fora 
mation of new States. The States Reor- 
ganisation Act is a legislation under Arti- 
cle 3. Article 4 provides that any law 
referred to in Art. 3, shall contain ‘such 


Union of India 


supplementary’, incidental and conse- 
quential provisions, as the Parliament 
may deem necessary. (Para 25) 


The establishment of a principal seat 
of a High Court under S. 51 (1) and the 
formation of a permanent Bench of High 
Court at a place other than the principal 
seat under S. 51 (2) by Presidential 
Orders are matters incidental thereto. 
The President by a ‘notified order’ issu 
ed under S. 51 (2) could make provision 
or any matters connected therewith. 
The words ‘for any matters connected 
therewith’ clearly confer power on the 
President to define the territorial juris- 
diction of the permanent Bench in rela“ 
tion to the main seat as also for the con= 
ferment of the exclusive jurisdiction to 
the permanent Bench to hear cases aris« 
ing in districts falling within its juris- 
diction. The curtailment of the territo- 
rial jurisdiction of the principal seat of 
a High Court is a necessary concomitant 
to the establishment of a permanent 
Bench under S. 51 (2). AIR 1958 Ker 188 
and AIR 1977 Madh Pra 116 (FB). Rel. 
on. (Paras 24 25) 

(C) States Reorganisation Act (1956), 
S. 51 (2) — Power to establish perma- 
nent Bench of High Court — Exercise of 
power after lapse of 21 years — Not 
without jurisdiction. 

The President has been given power 
under S. 51 (2) to exercise its functions 
from time to time. So, the exercise of 


~ cised from time to 
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that power di.e. the establishment of a 
permanent Bench of a High Court at a 
place other than the principal seat of the 
High Court) after the lapse. of 21 years 
from .the appointed day (ie. 1-11-1956) 
is not without jurisdiction. (Para 26) 

As a result of reorganisation, bounda- 
ties of various States changed. Some of 
the States merged into other States in 
its entirety, while some States got split 
and certain parts thereof merged into 
one State and other parts into another 
State. These problems were bound to 
_give rise to various complex problems 
‘and bound to arise from time to time. 
The Act is a permanent one on the sta- 
tute book. Section 14 of the General 


Clauses Act provides that, where, by any - 
` Central Act or Regulation any power is | 


conferred, then unless a different inten- 
tion appears, that power may be. exer- 
time as occasion 
-arises, AIR 1953 SC 357 | and AIR 1958 
SC 578, Rel. on. (Para 27) 


(D) High Court of Rajasthan (Estab- 
lishment of a Permanent Bench at Jai- 
pur) Order (1976) — ‘Arising in the’ dis- 
tricts of? — Meaning. ` 

The words ‘arising in the districts of 
must, in the context, mean ‘pertaining te 
the districts of’ or ‘arising from’. Any 
other meaning given to these words 
would result in a construction reductio 
ad absurdum. If a provision in a reme- 
dial statute is reasonably capable of two 
constructions, that construction should 
be preferred which furthers the policy 
of the Act and is more beneficial to 
those in whose interest the Act may have 
been passed. AIR 1971 Madh Pra 40 (FB), 


Distinguished. (Para 31) 
(E) Constitution of India, Art. 226 — 


Locus standi — Petition by Advocate 
challenging establishment of permanent 
Bench of High Court at certain place — 


He has no locus standi. (Para 37) 
Cases Referred: Chronological Paras 
AIR 1976 SC 331 35 
AIR 1977 Madh Pra 116:1976 Jab LJ 

706 (FB) 24 
AIR 1975 Delhi 66 (FB) 10 


AIR 1974 SC 2192:1974 Lab IC 1380 7A 
AIR 1974 Raj 171: 1974 Raj LW 277 Po 


AIR 1973 Madh Pra 104 (FB) 22 
AIR 1971 Madh Pra 40 (FB) 30, 32, 34 
AIR 1969 SC 483:1969 Cri LJ 803 21 


1969 MP LJ 879 22 
AIR 1967 All 506 : me an 
AIR 1965 SC 1619: 1965 (2) Cri LJ 583 


20, 22 
‘AIR 1964 Madh Pra 114 22 
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AIR 1958 SC 578 ` ; 27 

AIR 1958 Ker 188 . 24 

AIR 1957 SC 912 , 10, 23 

AIR 1953 SC 357 27 

AIR 1945-FC 67 i 23 

AIR 1938 Pat 550: 40 Cri LJ at ; 13 

i AIR 1932 Bom 71 (FB, 17 
AIR 1917 PC 142: 1917 AC 170 . 23 


Milap Chand Bhoot; for Appellant. 

SEN, J:— This special appeal filed by 
Shri Ram Rakh Vyas iə directed against 
the judgment of D. P. Gupta J., dated 
19-1-1977 dismissing his writ petition in 
limine by which he challenged the con- 
stitution of a permanent Bench of the 
Rajasthan High Court at Jaipur. . 

2. The Presidential Order issued on 
8-12-1976 reads: 

"MINISTRY OF LAW, JUSTICE AND 
COMPANY AFFAIRS. - 
(Department of Justice) 
NOTIFICATION , 
New Delhi, the 8th December, 1976. 

G.S.R. 911 (E)— The following Order 
made by the President under sub-sec. (2) 
of S. 51 of the States Reorganisation Act, 
1956 (37 of 1956} is hereby published as” 
required by the sub-section:— 

THE HIGH COURT OF RAJASTHAN 
(ESTABLISHMENT OF A PERMANENT 

BENCH AT JAIPUR) ORDER, 1976. 

In exercise of the powers conferred by 
sub-s, (2) of S. 51 of the States Reorga- 
nisation Act. 1956 (37 of 1956), the Pre~ 
sident, after consultation with the Gov- 
ernor of Rajasthan and the Chief Justice 
of the High Court of Rajasthan, ig pleas- 
ed to make the following order, namely: 

l. Short title and commencement: (1) 
This order may be called the High Court 
of Rajasthan (Establishment of a Per- 
manent Bench at Jaipur) Order, 1976. 

(2) It shall come into force on the 3ist 
day of January, 1977.” 

2. Establishment of a Permanent 
Bench of the Rajasthan High Court at 
Jaipur:— There shall be established a 
permanent Bench of the High Court of 
Rajasthan at Jaipur, aad such Judges of 
the High Court of Rajasthan, being not 
less than five in number, as the Chief 
Justice of that High Court may, from 
time to time, nominate, shall sit at Jai- 
pur in order to exercise the jurisdiction 
and power for the time being vested in 
that High Court in respect of cases aris- 


ing in the districts of Ajmer, Alwar, 
Bharatpur, Bundi, Jaipur, Jhalawar, 
Jhunjhun, Koteh, Sawai Madhopur, 


Sikar and Tonk: 
Provided that the Chief Justice of that 
High Court may, in his discretion, order 
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that any case or class of cases arising in 
any such district shall be heard at 
Jodhpur, a Stace a z 
§d/- F. A. AHMED 

President. 
New Delhi, : 
December 8, 1976. 

3. The consequential order of Henle 
the Acting Chief Justice dated 23-12- 
1976 issued under the High Court of 
Rajasthan (Establishment of a perria- 
nent Bench at Jaipur) Order, 1976 | is as 
fle 


"RAJ. HIGH COURT, JODHPUR 
f NOTIFICATION . : 

No. 1/J.B. Dated Dec. 23, 1276, 

In pursuance of the High Court of 
Rajasthan (Establishment of a Perma- 
nent Bench at Jaipur) Order, 1976, -and 
in exercise of the powers under 
sec, (2) of S.°44 of the Rajasthan High 


Court Ordinance, 1949, read with Ss. 54 . 


and 57 of the-States Reorganisation Act, 
1956, the Hon’ble the xxxx Chief Jus- 
tice has been pleased -to order. that with 
effect from the ` 31st day of January, 


1977— 

(a) all cases arising in the revenue 
districts of Banswara, Barmer, Bikarer, 
Bhilwara, Chitorgarh, Churu, Dungar- 
pur, Ganganagar, Jaisalmer, Jalcre, 


Jodhpur, Nagaur, Pali, Sirohi and Ucai- 
pur (except such case or class of cases as 
may by special order-be transferred to 
the Jaipur Bench) shall be disposed ot 
by the Court at Jodhpur, and . 

(b) all cases arising -in the revenue 
districts of Ajmer, Alwar, Bundi, Bharat- 
pur, Jaipur, Jhalawar, Jhunjhunu, Kotah, 
Sawai Madhopur, Sikar and Tonk (2x- 
cept such case or class of cases as may 
by special order be transferred to - the 
Court at Jodhpur) shall ibe disposed of 
by the Court at Jaipur. 


Provided that a Vacation Judge, whe- 
ther sitting at Jodhpur or at Jaipur may 
hear any case irrespective of the čis- 
trict in which it has arisen for the puar- 
pose of deciding any matter which in his 
opinion requires immediate action. ` 

Explanation— A writ case shall be 
deemed to arise in the district where 
the first order pertaining to that case 
was passed by a Court, Tribunal or Au- 
thority irrespective of the district in 
which the appeal or revision from that 
order is heard and irrespective also’ of 
the fact whether or not there has been 
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any modification or reversal of the order 

in 0 appeal or revision. ` 

Sd/- Ved Pal Tyagi 

| CHIEF JUSTICE 

23-12-76.” 

4. The above order was modified on 

12-1- 1977 by the insertion of a new Ex- 

planation- reading as below:— 

“In the above order for the Explana- 
tion the following may be substituted.— 

‘Explanation— A writ case shall be 
deemed: to arise in the district where the 
cause of action for issuing the first order 
pertaining ‘to that case - passed by a 
Court, tribunal or authority has arisen 
irrespective of the district in which the - 
appeal or revision from that order is 
heard and irrespective also of the fact 
whether or not there has been any modi- 
fication or reversal of-the order in appeal 
or revision,’ 
. Sd/- Ved Pal Tyagi . 

CHIEF, JUSTICE 
, 12-1-77.” 

5. To facilitate the functioning of the 
High Court Bench at Jaipur from 31-1- 
1977, the Acting Chief Justice’ made 
three other orders dated 23-12-1976 re- 
lating to matters incidental - thereto, 
which read as follows:— 

“To facilitate the functioning of the 
High Court Bench at Jaipur from Janu- 
ary 31, 1977, cases arising in the dis- 
tricts of Ajmer, Alwar, Bundi, Bharatpur, 
Jaipur, Jhalawar, Jhunjhunu, Kotah, 
Sawaimadhopur, Sikar and Tonk shall 
not be listed in Court ‘at Jodhpur for 
hearing with effect from the 3rd of Janu- 
ary, 1977, unless specially ordered to be 
heard at ‘J odhpur. 

Sd/- Ved Pal Tyagi 
CHIEF JUSTICE 
. 23-12-76.” 

“In pursuance of the High Court of 
Rajasthan (Establishment of a Perma- 
nent Bench at Jaipur) Order, 1976, it is 
ordered that all pending cases as per 
Annexures A, B and C. which have arisen 
out of the revenue districts of Ajmer, 
Alwar, Bundi, Bharatpur, Jaipur, Jhala- 
war, Jhunjhunu, Kotah, Sawai Madho- 


pur, Sikar and Tonk shall stand trans- 
ferred to the Jaipur Bench with effect 
from the date the Jaipur Bench is 
established, ja 


Sd/- Ved Pal Tyagi 

i CHIEF JUSTICE 
7 ; a 23-12-76.” 

"In. view of the establishment of a 

permanent Bench at Jaipur vide the High 

Court of Rajasthan (Establishment of a 

Permanent Bench at Jaipur) Order, 1976, 
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it is ordered that all- part-heard cases 
which have arisen out of the revenue 
districts of Ajmer, Alwar, Bundi, Bha- 
ratpur, Jaipur, Jhalawar, Jhunjhunu, 
Kotah, Sawaimadhopur, Sikar and Tonk, 
shall not be treated as part heard. 

It is further ordered that if a case or 
class of cases which has arisen out of 
any of the revenue districts of Ajmer, 
Alwar, Bundi, Bharatpur, Jaipur, Jhala- 
war, Jhunjhunu, Kotah, Sawaimadhopur, 
Siker and Tonk, is linked with a case or 
class of cases arising out of any of the 
revenue districts of Bhanswara, Barmer, 
Bikaner, Bhilwara, Chittorgarh, Churu, 
Doongarpur, Ganganagar, Jaisalmer, Ja- 
lore, Jodhpur, Nagaur, Pali, Sirohi and 
Udaipur, it shall be treated as delinked. 

© Sd/- Ved Pal Tyagi 
CHIEF JUSTICE 


‘ 23-12-76.” 
6. Shri Milap Chand Bhoot, learned 
counsel for the appellant who argued 


the appeal: with ability and precision, 
assailed the validity of the Presidential 
Order issued under S. 51 (2) of the States 
Reorgarisation Act, 1956 (hereinafter re- 
ferred to as ‘the Act’):on three grounds 
namely,— -(1) prior consultation with the 
Chief Justice is a sine qua non to the 
making of an -order under S. 51 (2); the 
holding of consultation with the Acting 
Chief Justice was no ‘consultation’ with- 
in the meaning of S. 51 (2) of the Act, 
(2) the President has no power under 
S. 51 (2) of the Act to curtail the juris- 
diction of the principal seat of the High 
Court at Jodhpur or to divide the High 
Court into territorial jurisdictions. Nor 
can exclusive jurisdiction be conferred 
on the High Court Bench at Jaipur to 
hear the cases arising in districts falling 
within its jurisdiction. as detailed in the 
Presidential Order, and (3) the Act being 
of a transitory nature to meet certain 
exigencies arising out of the reorganisa- 
tion of States on the appointed date i.e. 
1-11-1956, the exercise of power by the 
President of India under S, 51 (2) after 
a lapse of 21 years is a complete nullity. 
We are afraid, none of these contentions 
cas be accepted. 

7. The validity of the order issued by 
the Hon’ble the Acting Chief Justice de- 
fining the respective jurisdictions of the 
main seat at Jodhpur and the permanent 
Bench at Jaipur has also been challeng- 
ed by the learned counsel for the appel- 
lant on the following grounds viz.— (1) 
Unless the High Court of Rajasthan 
(Establishment of a Permanent Bench at 
Jaipur) Order, 1976 comes into force, 
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the Acting Chief Justice could not have 
passed any order under its authority. 
(2) The Acting Chief Justice could not 
have passed any order for the transfer 
of pending cases or the cases instituted 
at the main seat at Jodhpur up to 31-1~ 
1977 under the authority of the Presi- 
dential Order, inasmuch as the Presi- 
dential Order is clearly prospective in 
operation. (3) Under the proviso to the 
Presidential Order, cases falling within 
the jurisdiction of the Jaipur Bench’ 
could be withdrawn to the main seat at 
Jodhpur and not vice versa. (4) The Act- 
ing Chief Justice cannot decide, in his 
administrative capacity, the fact of juris- 
diction for the purpose of allocation of 
cases to the Jaipur Bench on the basis 
of cause of action. These contentions 
cannot, in our opinion, ‘prevail. 

7-A. By S. 51 (2) of the Act, it is 
enacted that:— 

“31 (2) The President may, after con- 
sultation with the Governor of a new 
State and the Chief: Justice of the High 
Court for that State, by notified order, 
provide for the establishment of a per- 


‘manent Bench or Benches of that High 


Court at one-or more- places within the 
State other than the principal seat of the 
High Court and for any matter connect- 
ed therewith.” 

The provision in plain terms empowers 
ihe President to direct for the establish- 
ment of a permanent Bench or Benches 
of the High Court of a State, after con- 
sultation with the Governor of that 
State and the Chief Justice of the High 
Court, The word ‘President’ in the con- 
text means the Council of Ministers: 
Samsher Singh’s case, AIR 1974 SC 2192. 


8. It will be convenient at this stage 
to state certain facts. The establishment 
of a Bench of the High Court at Jaipur 
is not a new feature. The United States 
of Rajasthan was inaugurated on 30-3- 
1949, and started functioning on and 
from 7-4-1949. The component units 
were the former State of Rajasthan, the 
Matsya Union, the Jaipur State, the 
Jodhpur. State, the Bikaner State and 
the Jaisalmer -State. Barsing Jaisalmer 
each of these units had a High Court of 
its own. As a result of the formation of 
the Union, it became necessary to abo- 
lish the High Courts in the various inte- 
grated units and establish a High Court 
for the United State of Rajasthan ie., 
the old State of Rajasthan. Accordingly, 
His Highness the Raj Pramukh on 21-6- 
1949 promulgated an Ordinance called 
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the Rajasthan High Court Ordinarce, 
1949. In pursuance of sub-sec. (3) of 
S. 1 of the Ordinance, a Notificat.on 
dated 25-8-1949 was published in a Ga- 
zette Extraordinary announcing that His 
Highness the Raj Pramuxh was pleased 
to appoint 29-8-1949 to be the date for 


the inauguration at Jodhpur of the Hegh - 


Court of Judicature for Rajasthan or 
shortly the Rajasthan High Court, with 
a direction that the High Court skall 
-also sit simultaneously (i) at Jaipur to 
dispose of the work arising in the Jai- 
pur and Kota Divisions, and (ii) at Udai- 
pur to dispose of the work arising in 
the Udaipur Division. The inauguarat.on 
of the High Court took place at Jodhpur 
on the appointed day viz., 29-8-1949. S2c- 
tion 3 of the Ordinance provides tat 
the High Court shall consist of a Chief 
Justice or such number of Judges as zhe 
Raj Pramukh may deem it necessary to 
appoint. Section 10 lays down that -he 
High Court shall sit at Jodhpur and at 
such place or places, if any, as the Raj 
Pramukh may from time to time appoint 


either permanently or for a specified 
period. Section 7 (1) provides that, if 
the office of the Chief Justice becomes 


vacant or if the Chief Justice is by rea- 
son of absence, or for any other reason, 
unable to perform the duties of ais 
office, those duties shall, until some pər- 
son appointed by the Raj Pramukh to 
the vacant office has entered into the 
duties thereof, or until the Chief Justce 
has resumed his duties, as the case may 
be, be performed by such one of the 
other Judges of the High Court as the 
Raj Pramukh may think St for the pur- 
pose. The expression ‘Chief Justice’ is 
defined in S. 2 (b) to mean the Chief 
Justice of the High Court and to include 
a person appointed to act as a Chief Jus- 
tice. Section 44 (2) directs that the Chief 
Justice shall be responsible for the dis- 
tribution and conduct of the business of 
the High Court. 

9. After the inauguration of fhe 
Constitution on 26-1-1950, the old Stete 
of Rajasthan became a part ‘B’ Stace. 
The new State of Rajasthan comprising 
of the territories mentioned in S. 10 of 
the States Reorganisation Act was consi- 
tuted on 1-11-1956 i.e. on the appointed 
day. Section 49 (2) provides that, as from 
the appointed day, there shall be estab- 
lished a High Court for the new State of 
Rajasthan. Section 50 (1) cf the Act pro- 
vides that, as from the appointed day the 
High Courts of all the existing Part ‘B’ 
States ie., including the State of Rajas- 
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than shall cease to function and stand 
abolished. By a Presidential Order dated 
27-10-1956 issued under S. 50 (1) of the 
Act, it was directed that the principal 
seat of the High Court for the new State 
of Rajasthan shall be at Jodhpur. After 
the appointed day the Chief Justice in 
exercise of his powers under S. 51 (3) 
established a temporary Bench at Jaipur 
w.e.f., 1-11-1956. Subsequently, the Chief 
Justice by his order dated 14-7-1958, 
abolished the Jaipur Bench. We need 
not go into the reasons for the abolition 
of the Jaipur Bench. It, however, ap- 
pears that the question of establishing a 
permanent Bench was under considera- 
tion of the Central Government for 
quite some time. Eventually, in exercise 
of the powers conferred by sub-sec. (2) 
of S. 51 of the Act, the President, after 
consultation with the Governor of Rajas- 


than, and the Chief Justice of 
the High Court of Rajasthan, issu- 
ed the High Court of Rajasthan 


(Establishment of a Permanent Bench at 
Jaipur) Order, 1976, for’ the establish- 
ment of a permanent Bench of the 
Rajasthan High Court at Jaipur, which 
is to come into force on 31-1-1977. 

10. We are satisfied that the Presi- 
dential Order does not suffer from any 
infirmity. The appellant has nowhere 
averred in the writ petition. that the 
Presidential Order was issued without 
consultation with the Chief Justice. The 
impugned notification ex facie states 
that the Presidential Order was issued 
after such consultation. We are afraid, 
the Court cannot go behind the impugn- 
ed notification, in the absence of any 
such averment. That apart, the words 
‘after consultation with’ in S. 51 (2) of 
the Act, makes the requirements direc- 
tory. The language of S. 51 (2) of the Act 
is more or less the same as in Art. 320 
(3) of the Constitution. There was a con- 
flict of judicial opinion whether Arti- 
cle 320 (3) (c) was mandatory. In State 
of U. P. v. Manbodhan Lal Srivastava, 
AIR 1957 SC 912, the Supreme Court re- 
solved the conflict and held that Arti- 
cle 320 (3) was directory. It has been 
held in numerous decisions that a pro- 
vision that A shall act after consultation 
with B does not mean that A is bound 
to follow the advice of B. A controversy 
arose about the interpretation of Art. 124 
(2), regarding the appointment of ths 
Chief Justice of India in P. L. Lakhanpal 
v. Ajit Nath Ray, AIR 1975 Delhi 66 
(FB). The words ‘after consultation with 
such of the Judges of the Supreme Court 
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and of the High Courts...... as the Pre- 
sident may deem necessary for the pur- 
pose’ confer wide discretionary powers. 
The Preisdent must first determine it 
whether he considers it necessary to con- 
sult any Judge or Judges of the Supreme 
Court, etc. From this wide discretionary 
powers, the proviso carves out a limita- 
tion, namely, that in the appointment of 
a Judge other than the Chief Justice, the 
Chief Justice of India shall always be 
consulted. In dealing with the question, 
it is observed in Seervai’s Constitutional 
Law, 2nd Edn., Vol. II, p. 1879, the con- 
sultation provided for in sub-sec. (3) is 
discreticnary, for the words are ‘may 
deem necessary’, whereas the consulta- 
tion in the proviso is obligatory, for the 
words are ‘shall always ibe consulted’, 
The learned author then observes: 
“Article 126 provides: 


‘When the office of the Chief Justice 
of India is vacant or when the Chief Jus- 
tice is by reason of absence or otherwise, 
unable io perform the duties of his office, 
the duties of the office shall be perform- 
ed by such one of the other Judges of 
the Court as the President may appoint 
for the purpose.’ 

No consultation with the Chief Justice 
who is absent or engaged in any other 
work is provided for. Article 124 (2) may 
also be compared with Art. 320, for that 
Article provides for consultation with 
the Public Service Commission and 
makes such consultation obligatory (sic) 
though if by mistake or inadvertence 
consultation does not take place, it would 
not render the action of the Government 
void.” 


11. There can be no doubt that the 
Presidential Order wag strictly in con- 
formity with S. 51 (2) of the Act and is 
therefore not invalid. Even if it be re- 
garded that consultation with the Chief 
Justice under S. 51 (2) is obligatory, that 
requirement has clearly been met. 

12. The contention that the holding 
of consultation with the Acting Chief 
Justice was no ‘consultation’ within the 
meaning of S. 51 (2) of the Act, can hard- 
ly be accepted. In support of the con- 
tention, learned counsel for the appel- 
lant relied on Bishan Chand v. Chattur 
Sen, AIR 1967 All 506. There the then 
Chief Justice was elevated to the Sup- 
reme Court and therefore the office of 
the Chief Justice fell vacant. The ques- 
tion was whether the High Court was 
validly constituted. In repelling the 
argument, the Court held that in spite 
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of the office of the Chief Justice being 
vacant, there was no invalidity in the 
constitution of the High Court, stating:— 
“The High Court continues to consist 
of a Chief Justice and other Judges in 
spite of the fact that for the time being, 
the office of Chief Justice is vacant. If 
the contentions made by the learned 
counsel were to be accepted, the result 
would be, that as soon as the office of 
Chief Justice of a High Court gets vacant 
or as soon as by reason of his absence 
or otherwise the Chief Justice of a High 
Court is unable to perform the duties of 
his office, such a High Court would cease 
to be properly constituted as required 
by Art. 216 of the Constitution. It is not 
possible to hold that such a result was 
contemplated.” 
Thus the decision is of no avail to 
appellant. 


13. In Emperor v. Sohrai Koeri, AIR 
1938 Pat 550, news was received of the 
death of Sir Courtney-Terrell C. J., 
which took place in England, after the 
hearing of a criminal appeal before a 
Division Bench was concluded and judg- 
ment reserved. An objection was taken 
that there being no Chief Justice, the 
High Court was not properly constituted 
and therefore the Bench ceased to have 
jurisdiction. In repelling the objection, 
Chatterji J. adverted to S. 220 of the 
Government of India Act, 1935, which 
was in pari materia with Art. 223, and 
observed: 


the 


“Thus the contingency of the office of 
Chief Justice remaining vacant for some 
time is expressly recognised and provid- 
ed for. In the case of a vacancy caused 
by death, some time must necessarily 
elapse before a new appointment is 
made. It will be preposterous to hold that 
during that interval there is no properly 
constituted High Court. The vacancy in 
any office implies that the office exists. 
Vacancy must be distinguished from abo- 
lition of the office. When a Chief Justice 
dies, the office does not die with him but 
still continues. It only remains vacant 
until it is filled up. 

In my opinion, so long as the office is 
not abolished the constitution remains 
unbroken and unchanged. The only effect 
of the vacancy in the office of Chief Jus- 
tice, so long as it continues, is that there 
will be nobody to perform his duties un- 
less the Governor-General appoints some 
one of the other Judges to do the same.” 
We are in respectful agreement with 
these observations, ` 


1977 
14. The Constitution-makers did not 
leave a hiatus. There can be no Union 


without the President (Art. 52). Theze 
can be no Supreme Court without tke 
Chief Justice of India (Art. 124 (li). 
There can be no High Court without a 
Chief Justice (Art. 216). The framers >f 
the Constitution envisaged that there 
can be a vacancy in the office of the Pr- 
sident, the Chief Justice of India or tke 
Chief Justice of a High Court, by reason 
of absence or otherwise, i.e., by death 
or illness or leave. They, therefore, pr- 
vided for these exigencies. Article 25 
provides that, in the event of occurrirg 
of a vacancy in the office of the Presi- 
dent by reason of death, resignation, re- 
moval or otherwise, the Vice-President 
shall act ag President until the date cn 
which a new President is elected. Simi- 
larly, Art. 126 provides that, when tne 
office of the Chief Justice of India is 
vacant or when the Chief Justice is, ty 
reason of absence or otherwise, unat-e 
to perform the duties of his office, the 
duties of his office shall be performed 
by such one of the other Judges of the 
Court as the President may appoint for 
the purpose. Likewise, Art. 223 provides 
for the appointment of Acting Chief Jus- 
tice of a High Court. 

15. Article 223 of 
enacts: 

“223. Appointment of Acting Chief 
Justice, When the office of Chief Justice 
of a High Court ig vacant or when any 
such Chief Justice is, by reason of ab- 
sence or otherwise, unable to perform 
the duties of his office, the duties of tke 
office shall be performed by such one of 
the other Judges of the Court as the 
President may appoint for the purpose.” 
The provision in plain terms provides 
that the acting Chief Justice shall pez- 
form the duties of the office of the Chicf 
Justice. The Chief Justice of a High 
Court has multifarious duties. He holds 
administrative charge over the subordi- 
nate judiciary. He is the master of the 
roster and is responsible for the distri- 
bution and conduct of the business of tke 
High Court. Under Art. 219, he is to ad- 
minister oath of office to & newly ap- 
pointed Judge of the High Court under 
authorisation from the Governor. By 
Art. 229, he is the appointing authority 
of the officers and servants of the High 
Court. The consultation envisaged under 
S. 51 (2) of the Act is but one of the 
duties of the office of the Chief Justice. 
When Art. 223 enjoins that when the 
office of the Chief Justice of a Hig 
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Court is vacant, the duties of the office 
shall be. performed by the acting Chief 
Justice, it follows that the consultation 
must be with the acting Chief Justice 
for the time being. Thus it cannot be said 
that the consultation with the acting 
Chief Justice amounted to a non-compli- 
ance of the requirements of S. 51 (2) of 
the Act. 

16. When a statute confers a power 
or imposes a duty, then unless a con- 
trary intention appears, the power may 
be exercised and duty performed from 
time to time as occasion arises, and when 
the power is conferred or the duty is 
imposed on the holder of the office as 
such, it may be exercised or performed 
by the holder for the time being. We 
are, therefore, inclined to think that the 
expression ‘Chief Justice’ in S. 51 (2) of 
the Act embraces within its ambit an 
acting Chief Justice. 

17. In re Pre-audience of the Acting 
Advocate General, AIR 1932 Bom 71 
(FB), a question arose whether an acting 
Advocate General had the right of gene- 
ral pre-audience at the Bar. Mr. Colt- 
man appeared for the Bar Association 
and Sir Chimanlal Setalvad for the Bar 
Council. Sir John Beaumont, C. J., deli- 
vering the judgment of the Full Bench, 
observed: 

‘Tf the effect of the Act be, upon the 
construction given to it by Mr. Coltman, 
to take away from the acting Advocate 
General all rights to pre-audience, whe- 
ther in respect of Crown business or any 
Other business, that rather disposes one 
to think that Mr. Coltman’s construction 
is wrong and that the expression ‘“Advo- 
cate General” in the proviso to S. 8 (4) 
indicates the person for the time being 
lawfully exercising the office of Advo- 
cate General, and does not refer to the 
particular individual who has been ap- 
pointed by Letters Patent.” 


XX xx XX 
“Mr. Coltman says that if the legisla- 
ture had intended the expression “Advo- 
cate General” to include an acting Advo- 
cate General, it would have used apt 
words to give effect to that intention, 
and he refers us to other Acts, particular- 
ly the Post Office Act and the Admin- 
istrator General’s Act, in which that in- 
tention is given effect to. But the argu- 
ment, I think, is a double-edged weapon, 
because it may be said with force that 
the legislature must have known at the 
time when it passed the Bar Councils 
Act, that there was power under the 
Government of India Act to appoint an 
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acting Advocate General, and if it had 
thought that there was any doubt about 
what the acting Advocate General's 
tights were under the Act, it would have 
provided for the matter in the definition 
clause. The fact that it has not done so 
rather suggests that the legislature 
thought that the expression “Advocate 
General” as used throughout the Act 
would by itself include an acting Adve- 
cate General.” 
XX XX , XX 

“In my judgment, upon the true con- 
struction of the Act read as a whole, the 
expression “Advocate General” is used 
as meaning the person for the time be- 
ing legally entitled to exercise the 
powers of the Advocate General. If that 
is so, then he is given a right of pre- 
audience in all cases......” 

In that view, their Lordships held that 
the acting Advocate General was entitled 
to a right of pre-audience over all other 
Advocates in respect of every business 
whetker for the Crown or of a private 
nature. : 

18. By parity of reasoning, the ex- 
pression ‘Chief Justice’ in S. 51 (2), in 
our view, must, in the context, include 
the acting Chief Justice for the time be- 
ing lawfully exercising the duties of the 
office of the Chief Justice. That con- 
struction of ours is borne out by the de- 
finition of the expression ‘Chief Justice’ 
in S. 2 (b) of the Rajasthan High Court 
Ordinance, 1949, which reads: 

“2 (b) ‘Chief Justice’ means the Chi2f 
Justice of the High Court and includes a 
person appointed to act as Chief Justice.” 

‘19. The consultation with the acting 
Chief Justice was in compliance with the 
requirements of S. 51 (2) of the Act and, 
therefore, the Presidential Order is not 
invalidated thereby. 


20. In Ajaib Singh v. Gurbachan 


Singh, AIR 1965 SC 1619 which is the- 


main sheet-anchor of the appellant's 
case, the facts were. these: The order of 
detention passed under R. 30 (1) (b) of 
the Defence of India Rules, 1962 was 
passed by Shri Lall Singh as District 
Magistrate, Amritsar. At that time, he 
was Additional District Magistrate of 
Amriisar and had been, inter alia, in- 
vested under S. 10 (2) of the Cri. P. C. 
with all the powers of a District Magis- 
trate under the Code or under any other 
law for the time being in force. Fur- 
-ther, when the order of transfer of Shri 
Bhalla, the District Magistrate, was 
made, instructions were issued that Shri 
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Bhalla should hand over charge to Shri 
Lall Singh, wko would hold current 
charge of the post of District Magistrate, 
Amritsar till further orders. No order 
was passed under S. 10 (1) of the Code 
appointing either Shri Lall Singh or any 
other officer as District Magistrate, Am- 
ritsar. The order of detention was chal- 
lenged on the ground notwithstanding 
the fact that Shri Lall Singh as Addi- 
tional District Magistrate was entrusted 
under S. 10 (2) of the Cr. P. C. with all 
the powers under the Code and also un- 
der any other law for the time being in 
force, he was the District Magistrate and, 
therefore, not entitled to pass any order 
of detention. In reply, learned Advocate 
General for the State of Punjab con- 
tended, firstly, that Shri Lall Singh hav- 
ing beer invested with all the powers of 
a District Magistrate under the Code, he 
would have the power to detain persons 
under the law contained in a notifica- 
tion delegating the power of detention to 
all District Magistrates and, secondly, 
Shri Lall Singh was holding charge of 
the current duties of the office of the 
District Magistrate and, therefore, he 
was, in fact and in law, the District 
Magistrate of Amritsar. Their Lordships 
struck down the order of detention as 
being invalid, stating: 

“But even if an Additional District 
Magistrate has been appointed with all 
the powers under the Code or under any 
other lew for the time being in force, 
he is still not the District Magistrate 
unless the Government appoints him as 
such under S. 10 (1) of the Code. Fur- 
ther, S. 11 of the Code envisages the 
contingency of the office of the District 
Magistrate becoming vacant. It provides 


that where this contingency arises, any 
officer succeeding temporarily to the 
chief executive administration of the 


district shall, pending the order of the 
Government, exercise all the powers and 
perform all the duties respectively con- 
ferred and’ imposed by the Code on the 
District Magistrate. But even if an offi- 
cer is exercising the powers of the Dis- 
trict Magistrate on there being a vacancy 
in the office of the District: Magistrate he 
is still not the District Magistrate until 
he is appointed as such under S. 10 (1) 
of the Code.” 

21. To the same effect is the decision 
of the Supreme Court in Hari Chand v. 
Batala Engineering Co., AIR 1969 SC. 483. 

22. There is a distinction between 
a person who is appointed to officiate on 
a higher post and a person who is ap- 
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pointed to be in charge of the current 
duties of that post. In Satna Central 
Co-op. and. Land Mortgage Bank Ltd. v. 
Puranlal Agarwal, 1969 MPLJ 879, one 
of us (Sen J.) sitting with G. P. Singh J- 
had occasion to bring out this difference 
and observed, following the decision in 
Ram Ratan v. State, AIR 1964 Madh Pra 
114, that a person who is merely ap- 
pointed to be in charge of the current 
duties of a higher post without being 
clothed with that rank as in the case of 
an officiating appointment, can only ex- 
ercise administrative or financial powers 
vested in the incumbent but not statu- 
tory powers of that post. That view was 
upheld in Girja Shanker Shukla v. Sub- 
Divisional Officer, Harda, AIR 1973 Madh 
Pra 104 (FB). Verma J., delivering the 
judgment of the Full Bench, observed: 
“In my view, the distinction between 


an officer holding a particular post and. 


an officer holding the current charge of 


that post is much greater than that be- - 


tween an officer holding a-particular post 
and another officer invested with all the 


powers attached to that post. An . order- 


appointing a particular officer to hold 
current charge of a duty isan admin- 
istrative order intended to clothe such 


a person with all the administrative 
powers which have no statutory basis. 
An officer appointed to hold the current 
charge of the duties of a higher post 
cannot exercise the statutory powers at- 
tached to that post unless there is a sta- 
tutory provsion to this effect. 

In view of the above position, the 
general agreement expressed by Sen J. 
in Satna Central Co-op. and Land Mort- 
gage Bank Ltd. v. Puranial Agarwal (su- 
pra) that the law enunciated in Rar 
Ratan’s case (supra) was correct.” 

The decision in Ajaib Singh’s case (AIR 
1965 SC 1619) (supra) on which strong 
reliance is placed by the appellant is 
clearly distinguishable because their 
Lordships were dealing with a persor 
who is placed only ‘in current charge of 
the duties of a post’ and they held thaf 
he does not thereby hold that rank. 
There is no question of the acting Chief 
Justice by virtue of his appointment. as 
such by the President under Art. 223 be- 


ing placed ‘in current charge of the 
duties’, On the contrary, Art. 223, in 
terms, provides that by reason of such 


appointment the acting Chief Justice 
shall perform the duties of the office of 
the Chief Justice. $ 

23. In Montreal Street Rly. Co. v. 
Normandin, LR, (1917) AC- 170: (AIR 
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1917 PC 142), the Privy Council observ- 
ed that non-compliance with the require- 
ments of a section which is directory, 
would not render an appointment other- 
wise regularly and validly made inéfiec- 
tive or inoperative. Any other view 
would entail general inconvenience and . 
injustice to persons who have no control 
over those entrusted with the duty of 
making recommendations. The- same 
view was taken by the Federal Court in 
Biswanath Khimka v. Emperor, AIR 1945 
FC 67. Their Lordships of the Supreme 
Court in the State of U. P. v. Man- 
bodhanlal Srivastava (AIR 1957 SC 912) 
followed these decisions 
and laid down that the absence of con- 
sultation or any irregularity in consul- 
tation should-not afford a person a 
cause of action in a Court of Law, or 
entitle -him to relief under the specal 
powers of a High Court under Art. 226. 
To use their Lordships’. words, “it is not 
a right which could be recognised and 
enforced by «a writ.”. The first conten- 
tion, therefore, fails. 


24. The next contention that the Pre- 
sident has no power under S. 51 (2) of 
the Act to curtail the jurisdiction of the 
principal seat of the High Court at Jodh- 
pur or to divide the High Court into two 
territorial jurisdictions, cannot also be 
accepted. Nor can it be accepted that 
the President could not by issuing the 
Presidential order confer exclusive 
jurisdiction on the High Court Bench at 
Jaipur to hear the cases arising in the 
districts falling within its jurisdiction. 
These contentions are wholly devoid of 
substance. The curtailment of the terri- 
torial jurisdiction of the main seat of a 
High Court is a necessary concomitant 
to the establishment of a permanent 
Bench, under S. 51 (2) of the Act. This 
was brought out by the Kerala High 
Court in Manikam Pillai v. Asst. Regis- 
trar, High Court, Kerala, AIR 1958 Ker 
188, while contrasting S. 53 (3) with 
S. 51 (2). The Full Bench of the Madhya 
Pradesh High Court in A. T. Abbas Bhai 
v. Union of India, 1976 Jab LJ 706: (AIR 
1977 Madh Pra 116) (FB) in its majority 
decision, has also taken the same view. ` 
It must follow as a necessary corollary 
that having provided for the establish- 
ment of a permanent Bench, there must 
be the demarcation of the jurisdiction 


_of the Bench in relation to the main seat. 


That is a matter incidental thereto. 


25. Article 3 of the Constitution 
enables the Parliament to. make law for 
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the formation of new States. The Act is 
a legislation under Art. 3 for reorgani~ 
sation of States. Article 4 of the Consti- 
tution provides that any law referred to 
in Art. 3, shall contain ‘such supplemen- 
tary, incidental and consequential pro- 
_|visions, as the Parliament may deem ne- 
cessary’. The provision for abolition of 
the High Court of Rajasthan by S. 50 (1) 
and for establishment of a High Court 
for the new State under S. 49 (2) was 
ecensequential upon the formation of the 
new State of Rajasthan under S. 10 of 
the Act comprising of the old State of 
Rajasthan together with the +eérritoriss 
mentioned therein, including the erst- 
while State of Ajmer which was a part. 
‘C State. The establishment of a princi- 
pal seat under S. 51 (1) and the forma- 
tion of a permanent Bench under S. 51 
(2) by Presidential Orders are matters 
incidental thereto. The President by a 
‘notified order’ issued under S. 51 (2) 
could make provision for any matters 
connected therewith. The words ‘for any 
matters connected therewith’ clearly con- 
fer power on the President to define the 
territorial jurisdiction of the permanent 
Bench in relation to the main seat as 
also for the conferment of the exclusive 
jurisdiction to the permanent Bench to 
hear cases arising in districts falling 
within its jurisdiction. The second con- 
tention must also, therefore fail. 

26. The contention that the Act being 
of a transitory nature, the exercise of 
the power by the President under S. 51 
(2) after a lapse of 21 years is a com- 
plete nullity, does not impress us at all. 
It is pointed out that when the new 
State of Rajasthan was formed on tae 
appointed day, the principal seat of tne 
High Court was established at Jodhpur 
by the Presidential Order dated 27-10- 
1956 issued under S. 51 (1) of the Act. 
On the establishment of the main seat 
at Jodhpur, the Chief, Justice in exercise 
of his powers under S. 51 (3), formed a 
temporary Bench at Jaipur. However, it 
is said that in view of the recommenda- 
tion of the Law Commission for tne 
abolition of Benches and unification of 
High Courts, the Chief Justice by his 
order dated 14-7-1958 abolished the Jai- 
pur Bench. In such circumstances, it is 
urged that the President must be pre- 
sumed to have refused the establishment 
of a permanent Bench at Jaipur or at 
lany other place. Under S. 51 (2) it is 
said, the President is not given any 
power to exercise its functions from 
time to time. So, the exercise of that 
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power after the lapse of 21 years is 
without jurisdiction. We are afraid, this 
line of reasoning cannot be accepted. 
27. It is a matter of common know- 
ledge that the Parliament in its wisdom 
considered it necessary to reorganise the 
existing States in India and to provide 
for it and other matters connected there- 
with and with that end in view the States 
Reorganisation Act, 1956. was enacted. 
As a result of reorganisation, boundaries 
of various States changed. Some of the 
States merged into other States in its 


. entirety, while some States got split and 


certain parts thereof merged into one 
State and other parts into another State. 
These problems were bound to give rise, 
and did give rise, to various complex 
problems. These problems are bound to 
arise from time to time. The Act isa 
permanent Act on the statute book. Sec- 
tion 14 of the General Clauses Act pro- 
vides that, where, by any Central Act or 


- Regulation, any power is conferred, then 


unless a different intention appears, that 
power may be exercised from time to 
time as occasion arises. The section em- 
bodies a well-known rule of construc- 
tion. That the power may be exercised 
from time to time when .occasion arises 
unless a contrary intention appears is, 
therefore, well settled. (See National 
Sewing Thread Co. v. James C, AIR 1953 
SC 357 and Express Newspaper (Pvt.) 
Ltd. v. Union of India, AIR 1958 SC 578. 
- 28. It is futile to contend that the 
President could not have issued the Pre- 
sidential Order under S. 51 (2) for the 
establishment of a permanent Bench at 
Jaipur, when the earlier temporary 
Bench at Jaipur was abolished by the 
Chief Justice by his order dated 14-7- 
1958. That was but a temporary Bench 
formed by the Chief Justice in exercise 
of his powers under S. 51 (3). There was 
thus no occasion for the President to 
exercise his powers under S. 51 (2). The 
third contention must, therefore, fail. 

29. . That takes us to the alleged in- 
validity of the various orders issued by 
the Hon’ble the acting Chief Justice. The 
two principal grounds taken are: 

(1) That the acting Chief Justice could 
not have passed any order for the trans- 
fer of pending cases instituted at the 
main seat at Jodhpur up to 31-1-1977 to 
the Jaipur Bench under the authority of 
the Presidential Order inasmuch as the 
Presidential Order is clearly prospective 
in operation, and 

(2) That under the proviso to the Pre- 
the 
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jurisdiction of the Jaipur Bench” cold 
be withdrawn at Jodhpur and not vize- 
versa, 


Neither- of these contentions . has, in our - 


ppinion, any force. 


30. Learned counsel for the appellant -- 
fae PP ` `desh High Court observed: 


placed strong reliance on the observa- 
tions of the Madhya Pradesh High Court 
in Gulabchand Kapurchand Jain v. Rak- 
manidevi;AIR 1971 
that the words ‘arising in the-districts of 
are prospective in nature.-The Presiden- 
tial Order, therefore, “it is said, creates 
the permanent Bench at Jaipur for zhe 


purpose of hearing cases to be instituced- 


at Jaipur after its establishment i.e. after 
81-1-1977. In Gulabchand Kapurchard’s 
case (supra) Pandey; J. while interpret- 
ing an identical expressicn appearing in 
two Presidential Orders. gated 28-11-1968 
issued under S. 51 (2) of. the Act, creat- 
ing permanent Benches of the High Court 
of Madhya Pradesh at Indore- and Gwa- 
lior, observed: 


“The expression ‘in respect -of cases 


arising in ‘the Revenue Districts of’ used . 


in the notifications is merely a compen- 
dious description of the cases to which 


the notifications apply. prospectively. It. 


would thus appear that the notifications 
are prospective in op€ration......” 


31. With respect, we ere unable to 
accept the construction placed by che 
Madhya Pradesh High Court on -he 
words ‘arising in the districts of. The 
words ‘arising in’ must,- in the context, 
mean ‘pertaining to ‘the districts of’ or 
‘arising from’. Any other meaning given 
to these words would result in a 
construction reductio ad absurdum. If a 
provision in a remedial statute is rea- 
sonably capable of two constructions, 
that construction should be preferred 
which furthers the policy of the Act 
and is more beneficial to those in whase 
interest the Act may have been passed; 
and the doubt, if any, should be resozv~ 
ed.in their favour. 


32. That apart, the decision in Guleb-" 


chand Kapurchand’s case (AIR 1£71 
Madh Pra 40) (FB). (supra) is clearly 
distinguishable on facts. There, the ques- 
tion arose -whether a case relating to the 
Gwalior region which had been  trars- 
ferred by the Chief Justice to the Indcre 
Bench, prior to the issue of the. two nozi- 
fications under S. 51 (2) establishing 
permanent Benches at these places, covld 
be heard at the Indore Bench. It appeers 
that the case was transferred from Gwa- 
lior because none of the two Judges con- 
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stituting the Division Bench could hear 


- it. In repelling the contention that the 


Indore Bench had no jurisdiction to hear 
the .-case’ which had already been trans- 


‘ferred prior-to the issue of the notifica- .. 


tions under S. 51 (1),. the- Madhya Pra- i 


. “In the light of the principle of con- 
struction of statute just mentioned, `we 
have carefully considered. the language 
employed in the two notifications and 
we do not find therein. anything to indi- 
-cate that they were intended to be re- 
trospective in the sense that all contrary 
orders passed earlier by the Chief. Jus- 
tice in the exercise: of his undoubted 
powers. were thereby rendered retroacs 
tively ineffective.” 

This case, therefore, has. no polcas 
to the ‘facts and circumstances of the 
present case. 

`- 33. It is wrong to attribute to ` the- 
-proviso of. the Presidential Order a mean- 
ing which is not -intended. The proviso 
carves out an exception from the ‘main > 
enacting part. It declares that notwith- 
standing the establishment of a perma- 
nent Bench at Jaipur, the Chief Justice 
shall have the power to direct: that any 
case or class of cases arising ih any of 


` the districts falling within the jurisdic- 


tion of the Jaipur Bench, shall be heard 
‘at the main seat at’ Jodhpur, The proviso, 
therefore, reaffirms the -- pre-existing 
power of the Chief Justice -for distribu- 
tion of the business of the High Court 
under S. 44 (2) of -the Rajasthan High .- 
Court Ordinance, 1949, which reads: . 


“44 (2) The Chief Justice shall be res- 
ponsible for.the distribution and con- 
duct of the business of the High Court, 
and shall determine which Judge in 
each case will sit alone and which Judges 
of the Court will constitute a Bench.” 
The Chief Justice is the master of the 
roster. He has full power, authority and 
jurisdiction in the matter’ of allocation- 
of business of the High Court. This is a 
power which flows not only from the 
provision contained in S. 44 (2) but in- . 
heres in the nature of things. In Niran- 
«jan Singh v. State of Rajasthan, 1974 
Raj LW 277:(AIR 1974 Raj 171) (FB) 
the Full Bench has affirmed such powers 
in the Chief Justice, flowing from R. 54 
of the Rajasthan High Court Rules, 1952. 

34. That view of -ours stands forti- 
fied by the observations of the Madhya. 
Pradesh High Court in Gulabchand 
Kapurchand’s case, (AIR 1971 Madh Pra 
40) (FB) (supra), to the effect: 
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“It would appear that there is nothing 
in this notification which precludes the 
Judges constituting for the time being 
the permarent Bench at Indore from 
hearing cases other than those indicat- 
ed in the notification. For example, if a 
case which should ordinarily be heard 
‘at the main seat of the High Court, is 
directed by the Chief Justice to be heard 
by the permanent Bench at Indore, the 
notification cannot stand in the way of 
the Bench hearing it. In other words, the 
notification purports to provide that the 
power end jurisdiction in regard to cer- 
tain -cases therein specified would be 
exercisable, unless the Chief Justice act- 
fng under the proviso otherwise directs 
by the permanent ‘Bench sitting at 
Indore. But it is silent about the power 
and jurisdiction of that Bench in regard 
to all other cases and those must, there- 
fore, be regarded as remaining unaffect- 
ed and unimpaired.” : 

35. We- must, however, observe that 
the learned single Judge was not right 
in holding that cases ‘instituted’ at the 
Jaipur Bench efter 31-1-1977 shall be 
‘heard’ only at the Jaipur Bench.. This 
is contrary to the proviso to the Presi- 
dential Order. The learned single Judge 
appears to have, in reaching that con- 
clusion, foilowed the decision of their 
Lordships of the Supreme Court in 
Nasiruddin v. State Transport Appellate 
Tribunal, AIR 1976 SC 331. Their Lord- 
ships’ decision in Nasiruddin’s case, 
supra is c_early distinguishable. There, 
their Lordhips were concerned with 
amalgamation of two High Courts. After 
the amalgamation, the two High Courts 
ceased to exist and became Benches of 
the newly constituted High Court. In 
those circumstances, their Lordships 
held that a case ‘instituted’ at a parti- 
cular Bench had to be ‘heard’ at that 
Bench.. Here, there is creation of a per- 
manent Bench by a Presidential Order 
issued under S. 51 (2). The matter falls 
to be determined by the terms of the 
Presidenti] Order which by the pro- 
viso enables the withdrawal of a case or 
class of cases from the permanent Bench 
at Jaipur to the main seat at Jodhpur. 
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36. Wita respect to the other orders, 
issued by the Hon’ble the acting Chief 
Justice, their validity is beyond ques- 
tion. No doubt, the Presidential Order 
comes into force on 31-1-1977 as provid- 
ed for by sub-el. (2) of cl. (1). Clause (2! 
‘provides that there shall be establishec 
a permanent Bench of the Rajasthar 
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High Court at Jaipur and such Judges of 


` the Rajasthan High Court, being not less 


than five in number, as the Chief Justice 
cf the High Court may nominate, ghall 
sit at Jaipur. The permanent Bench at 
Jaipur is to be inaugurated-on 31-1-1977, 
The formation of a permanent Bench at 
Jaipur consisting of five Judges within 
a period of one month was a formidable 
task. The Chief Justice, therefore, in the 
undoubted exercise of his powers of 
éllocation of business under S. 44 (2) of 
the Rajasthan High Court: Ordinance, 
1949 could pass the various orders in 
question. It goes without saying that if 
the permanent Bench at Jaipur-hag to 
function from 31-1-1977, the cases per- 
taining to the districts falling within -its 
jurisdiction could not be possibly listed 
after 31-1-1977. These cases after all had 
to be separated. for being transferred to 
the Jaipur Bench. He was also right in 
directing that these cases shall be trans- 
ferred to the Jaipur Bench after the 
date of its establishment. We, therefore, 
find no force in the argument that the 
acting Chief Justice could not have taken 
these steps. 


37. The appellant is not a person 
aggrieved and has, therefore, no locus 
standi to maintain the writ petition. He 
ss an advocate practising at Jodhpur. 
Nothing. has been brought to our notice 
to show which of his cases have been 
transferred to the Jaipur Bench. Even if 
that be so, he as an Advocate is entitled 
to appear at the Jaipur Bench and argue 
the cases. The appellant is not a litigant 
and, therefore, is not a person interest- 
ed in the creation of the Jaipur Bench 
which has been formed for the conveni- 
ence of the general litigant public. 


38. Furthermore, the pecuniary inte 
rest as an Advocate, if any, cannot over- 
ride the larger interest of the general 
public for whose benefit the permanent 
Bench at Jaipur has been created. 


39. The President of India is not 
amenable to the writ jurisdiction of the 
High Court under Art. 361 of the Con- 
stitution. Clause (1) of Art. 361 covers 
not only the powers and duties of the 
President under the Constitution but 
also the exercise and performance of the 
powers and duties conferred on the Pre- 
sident qua President by any Act or the 
Rules made thereunder. The writ peti- 
tion filed by the appellant against the 
President of India, ig therefore, not 
maintainable. 
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40. The writ petition was, however, 
maintainable against the Central Govern- 
ment under the 2nd proviso to Art. 361 
(1). But for reasons already adumbrat- 
ed, the appellant was not entitled to eny 
relief in the writ petition. 

41. The result, therefore, is that ~he 
special appeal fails and is dismissed. 

„Appeal dismiss2d. 
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Nand Kishore, Petitioner v. 
Naraindag and another, Respondents. 

Civil Revn. No. 46 of 1973, D/- 8-7- 
1977.* 

Civil P. C. (1908), Ss. 115, 
.0. 6, R. 17 — Amendment of plaint — 
Discretion of Court — Amendment en- 
der S. 151 — Grounds — Interference 
with order in revision 


Amendment of plaint can be permit- 
ted under inherent powers so as to in- 
clude a cause of action which had not 
accrued on the date of suit provided (i) 
there was no change of- jurisdiction, ʻi) 
the application was not greatly belated, 
(iii) No fresh enquiry on facts was re- 
cessary, and (iv) the opposite party was 
not deprived of any defence which world 


Dr. 


be open to it if a fresh suit on the n2w 


cause of action were to be brought. 
‘Where amendment was allowed in exer- 
cise of inherent powers under S. 151 on 
the ground that no prejudice was caus2d 
to opposite party and he by filing wrt- 
ten statement could raise all defences 
which he could raise if a new suit was 
brought on a subsequent cause of acticn. 
Held that no interference was called for 
in revision. AIR 1970 Raj 177, Rel. on; 
AIR 1973 Raj 24, Disting.; 1969 Raj LW 


389, Ref. to. (Paras 3, 5) 
Cases Referred: Chronological Paras 
AIR 1973 Raj 24 3, 4 


1969 Raj LW 389 2 
AIR 1970 Raj 77: 1969 Raj LW 546 3, 4 


S. K. Keshote, for Petitioner, 


ORDER:— This revision is directzd 
against the order of the learned Munsiff 
(East) Jaipur City dated 6th Oct., 1972 
whereby he permitted an amendment zo 
be incorporated in the plaint. 





*(Against order of Dharam Chand Mun- 
sif (East) Jaipur City, D/- 6-10-1972." 


IU/1U/D331/77/SVM/MVJ 
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2. A suit was filed by the respondent: 
for the ejectment and arrears of rent. 
against the petitioner. The petitioner fit- 
ed an application under S. 13 (4) of the 
Rajasthan Premises (Control of Rent and 
Eviction) Act, 1950 for the payment of 
the arrears of rent. It so happened that. 
during the pendency of suit his son fail- 
ed in the. examination and, therefore, a 
necessity was felt by the plaintiff that 
his son be rehabilitated in some busi- 
ness and for that purpose an application 
was filed that the shop in dispute was 
required for his personal necessity and 
it was in these circumstances that he 
applied for the permission te amend his 
plaint. This prayer of the plaintiff wag 
contested by the defendant on the 
ground that the fresh cause of actiom 
cannot be made the basis for amend- 


ment and therefore the prayer sought 
cannot be added in pending suit. The 
learned Munsiff vide his order dated 


6th Oct., 1972 relying on the authority of 
this Court reported in Premraj v. Smt. 
Gavri Bai, 1969 Raj LW 389 - exercised: 
its inherent power and allowed the in~ 
corporation of the amendment sought by 
the plaintiff. It is agains: this order that 
this revision petition has been filed by 
the defendant petitioner. 

3. The main ground of attack by the 
learned counsel for the petitioner is that 
no amendment can be permitted under 
O. 6, R. 17 for a fresh cause of action 
for which the plaintiff can bring a fresh 
suit. He placed reliance on Kedar Nath 
v. Smt. Pana Devi, AIR 1973 Raj 24. In 
that case the suit for ejectment was filed 
by the landlord but during the pendency 
of the suit the premises were alienated 
by the landlord to the transferee who 
came out with an application under O. 22, 
R. 10 of the Civil P. C. for leave to pro- 
secute the suit as a plaintiff and also 
prayed that a fresh cause of action may 
be allowed to be added in the plaint by 
the amendment as he needed the pre- 
mises for his personal necessity. The 
learned Judge held that the plaintiff 
landlord cannot be allowed to amend the 
plaint by adding a ground that he bona 
fide required the premises for his own 
use as it would require fresh evidence 
and allowing the amendment constitutes 
a material irregularity, justifying inter- 
ference in revision. While arriving at its 
conclusion, another authority of this 
Court in Rajeshwar Dayal v. Padam Ku- 
mar Kothari, 1969 Raj LW 546: (AIR 
1970 Raj 77} was considered by the learn- 
ed Judge wherein it has been held that 
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the amendment of the plaint on a gub- 
sequent cause of action can be allowed 
under the inherent powers of the court 
provided (i) there was no change of 
jurisdiction, (ii) the application was not 
greatly ‘belated; (iii) no fresh enquiry on 
facts was necessary, and (iv) the oppo- 
site party was not deprived of any de- 
fence which would be open to it if a 
fresh suit on the new cause of action 
were to be brought. 


4. I have carefully, gone through the 
authorities cited before me. In Rajesh- 
war Dayal’s case (AIR 1970 Raj 77) the 
same learned Judge who decided the 
Kedarnath’s case (AIR 1973 Raj 24) has 
held that the amendment can be permit~ 
ted under the inherent powers of the 
court so as to include a cause of action 
which had not accrued on the date of the 
suit provided the four conditions men- 
tioned above were satisfied. In the pre- 
‘sent suit the amendment was allowed by 
the lower court on the ground that no 
proceeding after filing of application un- 
der S. 13 (4) of the Rajasthan Premises 
(Control of Rent & Eviction) Act had 
taken place and that the opposite party 
would not be deprived of any defence. 
It would be open to it if a fresh suit on 
-a new cause of action were to be brought 
to the court. 


5. In the present case the amend- 
ment was allowed by the court below 
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while ‘exercising its inherent jurisdiction 


and, therefore, the discretion exercised 
by the court can be interfered with only 
if some prejudice is caused to the peti- 
tioner defendant. The defendant peti- 
tioner by filing his written statement can 
raise all defences which he could have 
taised if a new suit wag brought on a 
subsequent cause of action and, there- 
fore it is difficult for me to say that the 
petitioner has in any manner been pre- 
judiced. 

6. Learned counsel hag brought to. 
my notice that he has filed an applica- 
tion under S. 13-4 which has been new- 
ly added to the Act and, therefore, he 
is likely to be prejudiced if the proceed- 
ings are to start after the amendment is 
allowed. The prayer made by the peti- 
tioner in his application under S. 13-A 
shall be scrutinised by the court below. - 
and if any right to the petitioner -accrues 
on account of the amendment in the law 
then the trial court will first look into 
the matter and will not allow the peti- 
tioner to be deprived of his right simply 
because the matter is pending in the 
court for such a long time. The applica- 
tion under S. 13-A may also be gait tog 
the trial court for disposal.. 


7T. With these remarks the revision 
petition fails and is hereby dismissed, 
Petition dismissed, 


e] ! 


END 
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COMMENCEMENT OF AN ACT OF PARLIAMENT 
TE (Or iis - provision) 


. Adjudication Proceedings and Appeal Rules, 1674 
-Rules extended to and enorced in State of 
Sikkim with immediate efect — (See G.S.R. 1124 
dtd, 11-8.77) — Gaz, of India, 27-8-1977, Pt. II- 
S. 8 (i), p. 2526, 

Advocates (Amendment) Act, 1976 (107 of 197%), 
S. 1 (2) — Sections 2 to 6 (both inclusive) and 
Sections 9 and 11 enforced on 15-10-1976. (GSR 
837 (E) dtd. 8.10-76)— Gaz. of India, 8-10-1976, 

` Pt, II-S. 3 (i), Ext., p. 2495, ; 

Banking Service Commission Act (42 of 19%), 
S, 1 (2)—Act enforced on 1-2-1977, (S, O. 183 `E) 
dtd. 21-2-77)—Gaz. of India, 21-2-1977, Pt. II- 
S. 8 (ii), Ext., p. 589, 

‘Beedi Workers Welfare {Cess Act (56 of 1976), 
S. 1(8) — Act enforced on 15-2-1977 — (G.S.R, 
55(E) dtd. 2-2-77) — Gaz. of India, 2-2-1917, 
Pt. II-S. 8 (i), Ext., p. 165. 


Code of Civil Procedure (Amendment) Act (104 of 
1976), S. 1 (2)—Except Ss. 12, 18, 50, provisions 
of the Act to come into force on 1-2-1977; 
Ss, 12 and 50 to come into force on 1-5-1977 
(G, S. R, 15 (E) dtd. 14-1-77) — Gaz, of Inca, 
14-1-1977, Pt. II-S. 3 (i), Ext. p. 5L. 

Constitution (Forty-Second Amendment) Act, 
1976, S. 1 (2) — Following dates appointed Zor 
enforcement of various provisions of the Act :— 


J. 3-1-1977—Sections 2 to 5 (both inclusive), 7 to 
17 (both inclusive), 20, 28, 29, 80, 33, 86, 43 to 
58 (both inclusive), 55, 56, 57 and 59; 

Il, 1-2-1977 — Sections 6, 23 te 26 (both inclu. 
sive), 37 to 42 (both inclusive), 54 to 58; 

IIL. 1-4-1977—S. 27 (G. S. R., 2 (E) dtd. 3-1-77) — 
Gaz. of India, 3-1-1977, Pt. II-S. 3 (i), Ext. p. 5. 


.Deposit Insurance Corporation (Amendment) Act, 
(56 of 1968), S. 1 (2)—S. 7 enforced on 1-1-1977 
in State of Karnataka—S. O. 816 (E) dtd, 22-12- 
1976) — Gaz. of India, 22-12-1976, Pt. I-E. 3 
(ii), Ext. p. 2271. 

=——S, 1 (2) — S. 7 of the Act enforced in State of 
Rajasthan on 1-11-1976, (S. ©. 691 (E) dtd. 21- 
10.76) — Gaz. of India, 21-10-1976, Pt. II-S. 3 
(ii), Ext. p, 1977. 

Drugs and Cosmetics Act, 1940 (23 of 1940), 
S. 88D of the Act entorced w. e. f. 15.5-77 in 
State of Uttar Pradesh — U. P. Govt, Gaz., 7-5- 
1977, Pt. I, p. 1440. 

-———§, 33E, S. 88D of the enforced w, e. f. 1-7-77 
in U. P., State — U, P. Govt. Gaz., 7-5-77, Pt I, 
p. 1440, 

Egual Remuneration Act (25 of 1976), S. 1(3}— 
Act enforced on 10-2-1977, in respect of œm- 


ployments in the manufacture of food products - 


specified in schedule annexed to the notification. 
5($. O, 187 (E) dtd. 5-2-77 — Gaz, of India, £2. 
11977, Pt. II-S. 8 (ii), Ext. p. 403. 

—-S, 1 (8) —Act enforced on 14-3-1977 in respect 
of following employments :— . 

‘Manufacture of — i 

I. Beverages, Tobacco and Tobacco products, 

‘YX, Wood and -Wood Products, Furniture end 
Fixtures, i 

Ili, Paper and Paper Products, Printing, Publish- 
ing and allied industries, ‘ i 


IV. Leather, Leather and Fur Products (except 

= repair). ' 

V. Rubber, Plastic, Petroleum ard Coat Products.. 

VI, Non-Metallic Mineral Products, 

VII. Basic Metal and alloys industries, 

VIII. Manufacture of metal products and their: 
parts except machinery and transport equip- 
ment, á 

IX. Machinery, Machine tools and parts 
electrical machinery. 

X. Transport equipment and their parts. 

XI, Other Manufacturing Industries. (S. O. 203(E) 
dtd, 1-3-77)—Gaz, of India, 1-3-1977, Pt, II-S. 2 
(ii), Ext. p. 647. 


—-S, 1 (3) — Act enforced on 1-4-1977 in respect 
of employments in relation to electricity, gas 
{including steam) and water specified in Schee 
dule annexed to the notification. (S. O. 257 (EP 
dtd. 25-3-77) — Gaz. of India, 25-3-1977, Pt. II- 

. S. 8 (ii), Ext, p. 1343, 


—-S, 1 (3) — Act enforced on 1-7-1977 in respect 
of employments in wholesale and retail trade 
and restaurants and hotels specified in schedule 
annexed to the notification. (S. O, 2268 dtd. 1-7. 
1977) — Gaz. of India, 9-7-1977, Pt. II-S. 8 (ii). 
p, 2491, - 

—~S.1(3)—Act enforced on 2-19-1977 in respect 
of following employments :— 


l. Employments in relation to agriculture and 
activities allied to agriculture specified in sch. 
annexed to (S. O, 692 (E) dtd, 29.9-77), 


2, Employments in Transport, Storage, Ware. 
housing and Communications specified in Sch. 
annexed to (S. O. 697 (E) dtd. 30-9.77), 


3. Employments in coastruction and in activities. 
connected with construction specified in Sche. 
dule annexed to (S, O. 699 (E) dtd. 30-9.77) — 
Gaz, of India, 20/30.9-1977, Pt. II-S. 3 (ii); 
Ext. Pp. 2625, 2643, 2647. 


—-S. 1(3)—Act enforced on 8-10-1976, in respect 
of employments in— . 

1, Land and Water Transport specified in Sch.. 

. annexed to the notifn. (See S. O. 664 (E), 
dtd. 5-10-76). 


2, Manufacture of Chemicals and Chemical Pro. ’ 
ducts (except products of petroleum and coal) 
specified in Sch. annexed tothe Notfn. (See 
S. O. 662 (E) dtd. 5-10-76)—Gaz. of India, 8-10. 
1976, Pt. II-S, 3 (ii), Ext, Pp. 1915, 1911. 


Explosives Rules, 1940 — Rules extended to and 
enforced in State of Sikkim w. e. f. 1-4-1977: 
(See G, S. R, 950 dtd. 11-7-77) — Gaz. of India, 
23-7-1977, Pt. U-S. 3 (i), p. 2203. 


Export Manifest (Aircraft) Regulations, 1976, 

, Reg. 1 (2) — Said Regulations shall come into. 
force w. e. £. 1-4-1978, G. S. R. 1419 dtd. 22-10.. 
1977 rescinded. (See G. S. R. 782 (E) dtd. 
29-12-77)— Gaz. of India, 29-12-1977, Pt. TI-S. & 

(i), Ext. p, 2443. 

Export Manifest (Vessels) Regulations, , 1976, 
Regn. 1 (2) — Said Regulations shall come into 
force w. è. f. 1-4-1978. G. S, R. 1420 dtd. 22-10. 


əxcept 
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1977 rescinded. (SeeiG,'S. R, 783 (E) dtd. 29-12- 
mT) — Gaz. of: India; ‘29-12-1977, Pt. I1-S.:3 (i). 
Ext. p 244400 hao 

Wactories (Atifendihent)‘ Act (94,0f 1976), S.1(2) 
— Act enforced on` 26-10-1976 (S. O. 693 (£) 
dtd. 25-10.76) — Gaz. ‘of India, 25-10-1976, 
Pt. IL-5.: 3 (it), Ext. p. 1981. . aH 

“Foreign Exchange (Regulation) Act (46 of 1973) 
— Act enforced in State of Sikkim on 1-9-1977. 
(See G. S, R, 1121 did 11-8-77)— Gaz. of India; 
27-8-1677, Pt. II-S. 3 (i), p 2524, : 

Foreign Exchange Regulation (Publication of 
Names! Rules, 1975 — Rules extended to and 
enforced in State of Sikkim with immediate 
effect. (See G. S. R. 1124 dtd. 11-8-77) - Gaz. of 
India, 27-8-1977, Pt. II-S. 3 (i) p. 2526. 

‘Foreign Exchange Regulation Rules, 1974- Rules 
extended to and enforced in State of Sikkim 
with immediate effect. (See G. S. R 1124 dtd. 
11-8-77)— Gaz. of India, 27-8-1977, Pt. II-S, 3 (i) 
p. 2526, ‘ ; 

“Gas Cylinders Rules, 1940—Rules extended to and 
enforced in State of Sikkim w., e. f. 1-4-1977, 
(See G. S. R. 951 dtd. 11 7-77) — Gaz. of India, 
23-7-1977, Pt. II S. 3 (i), p. 2207. : 

“Government of Union Territories (Amendment) 
Act (86 of 1976), S. 1(2)—Act enforced on 30-9- 


1976. (S. O. 647 (E) dtd. 28.9-76) ~ Gaz, of ` 


India, 28-9-1976, Pt, I1-S. 3 (ii), Ext. p. 1881. 


‘High Speed Diesel and Light Diesel Oil (Restric-, 
tion on Use) Order, 1974 — Order extended and 
enforced in State of Sikkim with effect on and 
from 1-8-1977 —Gaz. of India, 28-2-1977, Pt. IL- 
S 8(i), Ext. p 321. : 

Yudges (Inquiry) Rules, 1969 —Rules extended and 
enforced on 19-1-1977 in State of Sikkim. - (See 
G. S. R. 24 (E) dtd 19-1-1977) ~— Gaz. of India, 
19-1-1977, Pt. II-S. 3 (i), Ext. p. 77. 

Kerosene (Restriction on Use) Order, 1966 -Order 
extended a d enforced in State of Sikkim with 
effect on and from 1-3-1977 — Gaz. of India, 
28-2 1977, Pt, II-S 3 (i), Ext. p. 321. 


Land Acquisition Act (l of 1894) enforced in 
State of Sikkim on 8 9-1977 (See S. O. 663 (E) 
dtd. 8-9.77) — Gaz. of India, 8-9-1977, Pt. II- 

- §, 3 (ii), Ext. p. 2545. 

‘Land Acquisition (Companies) Rules, 1963, En- 
forced in State of Sikkim on 8-9-1977. (See 
S O 663 (E) dtd. 8-9-77) — Gaz. of India, 8-9- 
1977, Pt, I1-S. 3 (ii), Ext. p. 2545. 

‘Liquified Petroleum Gas (Restriction on Use) 
Order, 1974 — Order extended and enforced in 
State cf Sikkim with effect on and from 1-3. 
1977 — Gaz. of India, 28-2-1977, Pt. II-S, 3 (i); 
Ext. p. 821. 

Yndian Medicine Central Council Act (48 of 1970)» 
S. 1 (2) — Sections 17 and 28 to 81 both inclu- 
sive, enforced on 1-10-1976 in whole of India, 
(S. O. 626 (E) dtd, 10-9.76) ~ Gaz. of India, 21-9- 
1976, Pt. II-S. 3 (ii), Ext. p. 1845, 


Merchant Shipping (Amendment) Act (69 of 
1976), S. 1 (2) — All provisions other than those 
contained in S. 14 of the Act, enforced on 1-12- 
1976, (G. S. R. 1759 dtd. 27-11-76) — Gaz, of 
India, 18-12 1976, Pt, II S. 3 (i), p. 3137. 

Merchant Shipping (Prevention of Collisions at 

` Sea) Regulations, 1975, Published in Gaz. of 
India, 5-7-1975, Pt. II-S. 3 (i), p. 1835, enforced 
on'15-.7-1977 (i. e. the date’on which convention 
on International Regulations for Preventing 
Collusion at Sea 1972, done at London on 20-10. 
72, enters into force) Gaz. of India, 13-8-1977, 
Pt, 1S. 1, p..493. 


Motor Vehicles (Amendment) :Act «(27 of 1977- ` 
S 1 (2) — Sections 4; 5, 7 (1), 12 & 18 of the Act © 
enforced on -1-9:1977. (S. O..647 (E) . dtd. 1-9- - 
77) — Gaz.’ of India; 129-1977, Pt: II-S. 8 (ii), 
Ext. p, 2527. s 

Non-Resident (External) Accounts Rules, 1970 — 
Rules. extended to and enforced -in State of 
Sikkim with” immédiate effect. (See `G. S. R. 
1124 dtd. 11-8 77) — Gaz. of India, 27-8-1977, 
Pt. II-S. 3 (i), p. 2528. ewe 


Official Languages Act (19 of 1963}, S.1 (2) — 
S, 5 (2) of the Act enforced on 1-10-1976. (S. O, 
655E dtd. 1-10-1976) — Gaz, of India, 5-10-1976. ` 
Pt. II-S. 8 (ii), Ext. p. 1901. 


Petroleum Products (Collection of Information) 
Order, 1966 — Order extended and enforced in 
State of Sikkim with effect on and from 1-3- 
1977 — Gaz. of India, 28-2-1977, Pt. II-S. 3 (i), 
Ext, p. $21. 


Petroleum Products (Regulation of Supply to 
Retail Outlets) Order. 1974 — Order extended 
and enforced in State of Sikkim with effect on 
and from 1-3-1977 — Gaz. of India, 28-2-1977, 
Pt. ILS. 3 (i), Ext. p. 821. 


Petroleum Products (Supply and Distribution) 
Order, 1972 — Order extended and enforced in 
State of Sikkim with effect on and from 1-8- 
1977 — Gaz. of India, 28-2-1977, Pr. II-S. 3 (i), 
Ext. p. $21, ; i 

Presidential and Vice Presidential’ Elections Act 
(81 of 1952) — Act subject to modifications ex- 
tended to State of Sikkim with immediate 
effect. (See S. O. 564(£) dtd, 16-7-77 — Gaz. 
of India, 16-7-1977, Pt. II-S. 3 (ii), Ext. p. 2331. 


Presidential and Vice-Presidential Elections Rules 
(1974) extended and enforced in State of Sikkim 
w. e. f. 16 7-77. (See S. O. 565 (E) dtd, 16-7- 
77) — Gaz. of India, 16-7-1977, Pt. IL-S. 3 (ii), 
Ext. p. 2832. 

Prevention of Cruelty to Animal Act (69 of 1990); 
S. 1 (3)— Chap. V enforced on 24-5-1977, in all 
States and Union Territories to which the Act 
extends, except the State of Jammu and 
Kashmir, (S. O. 1902 dtd. 24-5-77) — Gaz. of 
India, 11-86-77, Pt. II-S. 3 (ii), p. 2123. 

Provident Funds (Amendment) Act (46 of 1975), 
S. 1 (2) — Act entorced on 7-2-1977. (S. O. 453 
dtd, 22-1-77) — Gaz. of India, 5-2-1977, Pt, II- 
S. 3 (ii), p. 535. 

Registration of Births and Deaths Act (18 of 
1969), S. 1 (3) — Act to come into force on 1-1- 
1977 in area comprised within limits of Howrah 
Municipality in State of West Bengal. (G. S, R. 
514 dtd. 21-3-1970: partially modifed.. S. O. 
4463 dtd. 10-11-1976) — Gaz. of Iadia, 27-11- 
1976, Pt, I1-.S. 3 (ii), p. 4058. ` 

Requisitioning and Acquisition of Immovable 
Property Act (80 of 1952) — Act enforeed on 
1-12-1976, in State of Sikkim. (S. O. 4514 dtd. 
97-11-76) — Gaz. of India, 27-11-1976, Pt. II-S, 3 
ii), p- 4132, 


Scheduled Castes and Scheduled Tribes Orders 
(Amendment) Act (108 of 1976), S. 1 (2) — Act 
enforced on 27-7-1977. (S. O. 589 (E) dtd. 27.7. 
77) — Gaz. of India, 27-7-1977, Pt. U.S, 8 (ii), 
Ext. p. 2397, 

Shipping Bill and Bill of Export (Form) Regula- 
tions, 1976, Regn; 1 (2) — Said Regulations shall 
come into force w. e, f. 1-4-1978. G. S. R. 1425 
dtd. 22-10-1977 rescinded. (See G, S. R. 784 (Ey 
dtd. 29-12-77) — Gaz. of India, - 29-12-1977, 
Ft, II-S. 3 (i), Ext. p. 2444. a a gh 
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Median Stamp:(Pondicherry Second- Amendment) 
Regalation: (6 of 1976), S. 1 (3) ‘—. Regulation 
enforced ‘on 10-12-1976 in- Union Territory of 
Pondicherry- Pondi; * Gaz., 22-12-1976, Ext. 
No. 549. 


‘Standards of ‘Weights and Measures Act (€0 of 
1976), S. 1 (3) —- Sections 1, 2, 3, 28, 29, 3L (b), 
39, 48(2);°54, 63, 67, 63, 70, 71, 72, 73, 74, 7E, 83, 
enforced on 26-9-1977. (G. S. R. 620 (E) dtd. 
2686-9-77) — Gaz. of India, 26-9-1977, Pt. I11-S. 3 
(i) Ext. p. 1883. 


t 


“Standards of Weights and Measures (Packaged | 


__ Commodities) Rules, 1977, 'R; 1 (4)— ` 

‘1, Rules 5, 6 (1) (e) and (g). 7, 12 (3) to (6), 183, 
14, 18, 20, 21, 28, 29, 30, 31, 32, 33, 34 (Parti- 

_ ally) to come into force on 1-1-1978. S 

:2. All reles except those specified above, en- 
forced on 26-9-1977. (See G. S. R. 621 (E) dtd. 
2868-9-77) — Gaz. of India, 26-9-1977, Pt. II-S. 3 
Ci), Ext. p. 1884. : 

=R. 1 (4) — Following provisions of said mles 
[shall come into force on 1-4-1978 :— 


i) R. 5. 
iit) Cls. (e) and (g) of R. 6 (1). 


Kiii) R. 7. 

kiv) R. 12 (3), (4) (5), (6). 

d{y) Rr. 13, 14, 18, 20, 21, 28, 29, 30, 31, 32, 33 and 

Kvi) So much: provision of R. 34 as.relates any 
component, part or material used in any work- 
shop service station or any other place wiere 


servicing or repairing of any bicycle or tricycle 
is undertaken. G. S, R. 621 (E) dtd. 26-9-1977 
partially.. modified. (See. G. S. R. 78L (E), dtd, 
99-12-77}—Gäz, of India; 29-12-1977, Pt. TES. 3 
(i), Ext. p. 2440. ` K 

State Bank Laws (Amendment) Act (48 of 1973), 
S. 1 (2) — Sections 6, 12 and 13 of said Act en- 
forced on-1-3-1977. (S. O. 201 (E) dtd. 28.2-. 
77) — Gaz. of India, 28-2-1977, Pt. II-S. 3 (ii), 
Ext. p. 643. 

Territorial Waters, Continental Shelf, Exclusive ~ 
Economic Zone and other Maritime Zones Act 
(80 of 1976), S. 1(2) —Sections 5 and 7 enforced 
on 15-1-1977. (G.S. R. 16 (E) dtd. 15-1-77 — 
cat, of India, 15-1-1977, Pt. II-S. 3 (i), Ext. 
p. 99. r 

Untouchability (Offences) Amendment and Mis- 
cellaneous Provisions Act, 1976 (106 of 1976), 
S. 1(2) — Act enforced on 19-11-1976. (S. O, 
784 (E) dtd., 16-11-76) — Gaz. of India, 16-11- 
1976, Pt, II-S. 3 (ii), Ext. p, 2083. 


Wild Life (Protection) Act (53 of 1972), S. 1 (8)— 
Act enforced on 26-1-1977 in State of Assam. 
(G. S. R. 33 (E) dtd. 25-1-77 — Gaz. of India, 
25-1-1977, Pt. 11-S, 3 (i), Ext. p. 95. 


~—-S, 1 (3)—Act enforced on date of publication 
of the notifn, in official Gaz. (i, e. 1-4-1977) in 
State of Meghalaya — Gaz. of India, 1-4-1977, 
Pt. II-S. 3 (i), Ext. p. 587. 
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The Appropriation (No, 8) Act, 1977 
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The Approprietion (Railways) Act, 1977 
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Act, 1977, (Act No, 12 of 1977) (Oct) 6 
The Indian Iron and Steel Company 
(Acquisition of Shares) Amendment 
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The Pondicherry eee Act, 
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The Fondicherry Appropriation (Vote 
on Account) Act, 1977. (Act No. 9 of 
1977 

The Eresidential and Vice-Presidential 
Elections (Amendment) Act, 1977. 
(Act No. 20 of 1977) 

The Erevention of Publication of Ob. 
jectionable Matter (Repeal) Act, 19T 
(Act No. 14 of 1977) Sai ee 


The Salaries and Allowances of Minis. 
ters (Amendment) Act. 1977. (Act 
No. 37 of 1977) ses 


The Salary and Allowances of Leaders 
of Opposition in Parliament Act, 
197%. (Act No. 38 of 1977) : 


The Tamil Nadu Appropriation Aot 
1977. (Act No. 6 of 1977) 


The Tamil Nadu Appropriation (Vote 
on Accouat) Act, 1977. ae No. 5 
of 1377) ts 


The Tea (Amendment) Act, 1977 (Aot 
No. 32 of 1977) z 
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<4 of 1977) — The Appropriation (voee 
on Account) Act, 1977 ... (Cet) 1 


42 of 1977) — The Appropriation ae 
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(Cct) 1 
{8 of 1977) — The Appropriation (Rail. 
ways) Vote on Account Act, 1977 ... (Cct) 1 
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ways) Act, 1977 (Oct) 1 
{5 of 1977) — The Tamil Nada rae 
priation (Vote on Account) Act, 1977 (Cct) 1 
-€ of 1977) — The Tamil Nena Aubre 
priation Act, 1977 (Cct) 1 
(7 o£ 1977) — The Nagaland Amon ` 
tion (Vote-on Account) Act, 1977 ... (Cet) 2 
€8 of 1977) — ne Nagaland appropria: 
tion Act, 1977 . (Cet) 2 
{9 of 1877) — The PEOR A ppro- 
priation (Vote on Account) Act, 1977 (Oct) 2 
.(10 of 1977)—-The Pondic naay Appro 
priation Act, 1977 | (Cct)2 
‘(LL of 1977) — The Finance Act, 1977 (Cct) 2 
‘(12 of 1977) — The Food Comorstons 
(Amendment) Act, 1977 . (Oct) 6 
‘18 of 1977) — The Petroleum Pipelines 
(Acquisition of Right of User in nan 
Amendment Act, 1977... (Qct) 7 
(14 of 1877) — The Prevention of Publi. 
cation of Objectionable ene (Re- 
peal) Act, 1977... ew. (Cct) 8 
-(15 of 1977) — The Balen Pro- 
ceedings (Protection of Papas) 
Act, 1977 7 .. (Oct) 8 
aes of 1977) — The Disputed Elections 
~ (Primé Minister and Speaker) Aet 
1977... les « (Cet) 9 
: {IT of 197) — The Caltex [Acquisition 
‘\ of Shares of Caltex Oil Refining (India) 
Limited and of the undertakings in 
India of saler. indu modi Act, ` 
1977 .. (Ocd) 14 
~=(18 of iets Appropriation (Rail. 
"t ways) No, 2 Act, 1977 «. (Des) 65 
{19 of 1977) — The Payment of Wages 
aos a 65 


* (Amendment) Act, 1977... 


(20 of 1977) — The Presidential ` and 
Vice-Presidential alee ons (Amend. 


ment) Act, 1977 + (Dec) 65 
(21 of 1977) — The Yoga Undertakings 

(Taking over of Management) Act, 

19 (Dec) 66 
(22 of 1977) — The Appropriation (No, 

2) Act, 1977 ... (Dec) 70 
(23 of 1977) — The Oil and Natural Gas 

Commission (Amendment) Act, 1977 (Dec) 70 
(24 of 1977) — The Insecticides (Am- 

endment) Act, 1977 s (Dec) 71 
(25 of 1977) — The Nagaland Appro- 

priation (No, 2) Act, 1977 (Dec) 72 
(26 of 1977)—The acdono ape 

ment) Act, 1977 (Dec) 73 
(27 of 1977)—The Motor Vehicles (Am- 

endment) Act, 1977 E ws (Dec) 73 
(28 of 1977) — The Appropriation No, 

8) Act, 1977 ... a i (Dec) 77 
(29 of 1977) — The Finance Act, 1977 (Nov) 21 


(80 of 1977) — The National Highways 
(Amendment) Act, 1977 ... «« (Dec) 77 


(81 of 1977) — The Estepleum ener 
ment) Act, 1977 


(32 of 1977) — S Tea (eiden) 
Act, 1977 oa 


(83 of 1977) — The Salary and Allow- 
ances of Leaders of Opposition in 
Parliament Act, 1977 _... P 


(87 of 1977) — The Salaries and Ais. 
pi of Ministers (Amendment) Ao 


(38 of 1977) — The asyoeates Amends 
ment) Act, 1977 


(Dec) 78 


(Dec) 79 


(Dec) 79 


.. (Index) 81 


.. (Index) 81 


(89 of 1977) — The Indian Iron and 
Steel Company (Acquisition of Tapy 
Amendment Act, 1977 .. (Index) 83 

(40 of 1977) — The goy Property 
(Amendment) Act, 1977 . e (Index) 84 
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«44, Amendment of Act 30 of 1954.—In the 
Salary, Allowances and Pension of Members 
.. of Parliament Act, 1954,— 

" (i) in clause (b) of section 2,— 

(a) in sub-clauge (i), the word “and” at the 
end shall be omitted: 

(b) after sub-clause G), the following sub- 
clause shall be inserted, namely: — 

(ii) a Leader of the Opposition as defined 
in the Salary and Allowances of Leaders. of 
Opposition in Parliament Act, 1977; and”; 

c) the existing sub- clause (ii) shail ` be. 
numbered as sub-clause (iii); 

(ii) in the Beplanation to sub. ee (1) of 
section 6, after the words and figures “the 
Salaries and Allowances of Ministers Act, 
"1952,”, the words and figures “a Leader of 
the Opposition ag defined in the Salary and 
Allowances of Leaders of Opposition in Parlia. 
ment Act, 1977,"’ shall be inserted; 

(iii) in sub section (4) of section 8A,— 

(a) for the words “an Officer of Parliament”, 
the words “as an officer of Parliament” shall 
be substituted; and 

(b) for the-words “or both” the words and 
figures "or asa Leader of the Opposition ag 
` defined in the Salary and Allowances of Leaders 
. of Opposition in Parliament Act, 1977, or 

has served in all or any two of such càpacitios” 
shall be substituted. 

42; Amendment of Act 40 of 4959.— In 
the Parliament (Prevention of Disqualification) 
Act, 1959, in secticn 3,— 

(i) after clause (a), the following clause shall 
be inserted, namely:— 

(aa) the office of a Leadér of the Opposition 
in Parliament;” 

(ii) the Explanation at the end shall be 

. numbered as Explanation 1, and after Expla. 
nation I as so numbered, the followiug Hzpla. 
nation shall be inserted, namely: — 

‘Haplanation.— In clause (aa, the expres. 
sion “Leader of the Opposition” shall have 
the meaning assigned to it in the Salary and 
Allowances of Leaders of Opposition in Parlia. 
ment Act, 1977’. 


“THE SALARIES AND ALLOWANCES 
OF MINISTERS (AMENDMENT) 
ACT, 1977 
(Act No. 37 of 1977)* `- 

[9th December, 1977] 
An Act further to amend’. the Salaries 
and Allowances of Ministers Act, 1952. 
Be it enacted by Parliament in the Twenty- 
eighth Year of. the Republic of India ag 
follows“: 


[*] Received the assent of the President on 
9-12-1977. Act published in Gaz. of India, 
9-12-1977, Part ILS. 1, Ext. p. 435, 

For Statement of Objects and Reasons, see Gaz. 
of India, 1-8-1977, Part II-S, 2, Ext., p. 529, 


1977 Acts aes Pages 


_ The Advocates (Amendment) Act, 1977 


[Act 38] 81 


1 Short title.— This Aci may be called 
THE SALARIES AND ALLOWANCES OF 
MINISTERS (AMENDMENT) ACT, 1977. 


2. Substitution of new section for sec- 
tion 11..— For section 11 of the Salaries and 
Allowances of Ministers Act, 1952 (herein. 
after referred to as the principal Ast), the 
following section shall be subsiituted namely:— 


“11, Power to make rules. —(1) The 


Central Government may make rules to carry 
out the purposes of this Act; : 


(2) Every rule made under this Act aftèr . 


the commencement of the Salaries and Al. 
lowances of Ministers (Amendment) Act, 1977 
shall be laid before each House of Parliament 
and no such rule shall come into force until 
it hag been approved whether with or without 
modifications, by each House of Parliament 


and published by the Central Government in ` 
the Official Gazette.” a 


3. Validation. — Notwithstanding anything : 


contained in section 11 of the principal- Act, 
as it stood immediately before.the commence. 
ment of this Act, no rule made, or purporting 
to have been made, by the Central Govern. 


ment under that section with retrospective 


effect and no action taken or thing done in 


accordance with the rule so made, at any time: 
before the commencement of this Act, shall be `` 


deemed to be invalid -or. ever to. have. ‘been. 


invalid by reason only of thie fact that ‘the 
Central Government had no power ‘to make 
such rule retrospectively under that section. 


THE ADVOCATES (AMENDMENT) ` 


ACT, 1977 
[Act No. 38 of 1977]! ý 
[13th December, 1977] 
An Act further to amend. the Advocates 
Act, 1961. 


Be it enacted by Parliament i in the Twenty. 


eighth Year of the Republic, of. India as. . 


follows :— 
1. Short title and commencement. — 


(1) This Act may be called THE: ADYVO. 


CATES (AMENDMENT) ACT, 1977. 


(2) It shall be deemed to have come into 
force on the.31si day of October, 1977. 


2. Amendment of section 3. — In sec. 
tion 3 of the Advocates. Act, 1961 (hereinafter 


[t+] Received the assent of the President on 
"18-12-1977 Act published in Gaz, of India, 
13-12-1977. Part II-S. 1, Ext. p.487. - 

For Statement of Objects and Reasons, see Gaz, 
of a 18. tet Part ILS. 2, Ext, 
p. 574. 
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referred to ag the principal Act), for sub.sec- 
tions (3) and (3A), the following gsub-sections 
shall be eubstituted, namely :— ` i 
"(3) There shall be a Chairman and a 
Vice-Chairman of each State Bar Counoil 


elected by the Council in such:manner, as may 


be prascribed. ° 


(3A) Every person holding office as Chair- 
man or as Vice.Chairman of-any State Bar 
Council immediately before the commence. 
ment of the Advocates (Amendment) Act, 
1977, shall, on such commencement, cease to 
_ -hold office as-Chairman or Vice-Chairman, as 
- the case may be: 


Provided that every such person shall con. 
tinue to carry on the duties of his office until 
the Chairman or the Vice-Chairman, as the 
Cage may be, of each State Bar Council, elect. 
ed after the commencement of the Advocates 
‘(Amendment) Act, 1977, assumes charge of 
the office.”. 


3. Amendment of section 4. — (1) In 
gec.ion 4 of the principal Act. — 


The Advocates (Amendment) Act, 1977 


(i) in sub-gection (1), clause (bb) shall be 


omitted; - i 


(ii) -for sub.géctions (2) and (2A); the follow. . . 


ing sub-gections shall be substituted, namely: — 


(2) There shall be a Chairman and a 
 Mice.Chairman of the Bar Council of India 
` elected by the Council in such manner ag may 
- be.prescribed. 


` (2A) A person holding office as Chairman 
-or as Vice-Chairman of the Bar Council of 
India immediately before the commencement 
of the Advocates (Amendment) Act, 1977, 
shall, on such commencement, cease to hold 
office as Chairman or Vice-Chairman, aa the 
cage may be : 

Provided that such pergon shall continue to 
‘carry on the duties. of his office until the 
. Chairman or the Vice.Chairman, ag the case 
may be, of the Council, elected after the com. 
mencement of the Advocates (Amendment) 


ere Act 1977, asaumes charge of the office.”’. 


“4, Amendment of section 8. — (1) In 


a À sub-section (1) of section 8 of the principal 


Act, for. the words “four years’, the words 
“five years” shall be substituted. 


<: (2) Tha amendment made by gub.sec. 
tion (1) to sub.section (1) of section 8 of the 
Principal Act shall apply also to an elected 
member of every State Bar Council who has 
not, completed the term. of four years at the 
. commencement of this Act. 


5. Amendment of section 15, — In sub- 
section (2) of section 15 of the principal Act,— 

(i) before clause (d), the following clause 
shall be inserted, namely :— 


ALR 


“(e) the manner of election of the Chair. 
man and the Vice Chairman of-:the Bar 
Counoil;"’; E 

(ii) in clause (d), after tha worda ‘election 
to the Bar Council”, the- words -‘'or to the 
office of the Chairman or Vice-Chairman” 
shall bə ingerted. 


. 6 Amendment of section 34. — In sec. 
tion 34 of the principal Act, after sub sec. 
tion (1A), the following sub-section shall be 
ingerted, namely :— 


"(2) Without prejudice to the provisions 
contained in sub-section (1), the High Court 
at Calcutta may make rules providing for the 
holding of the Intermediate and the Final 
examinations for articled clerks to be passed . 
by the persons referred to in section 58AG for 
the purpose of being admitted as advocates on 
the State roll and any other matter connected 
therewith.”. 


7. Insertion of new section 58AG. — 
In the principal Act, after section 58AF. the 
following section shall be inserted, namely : — 


Special provisions in relation to. arti- 
cled clerks. — ''58AG. Notwithstanding any- 
thing-contained in this Act; every person who, ` 
immediately before the 3lgt day of December, 
1976, has commenced his articleship and 
passed the preliminary examination, for the 
purposs of enrolment as an attorney of the 
High Court at Oaleutta in accordance with the 
rules made under gub-seation (2) of section 34, 
before the omission of that gsub.section by the 
Advosates (Amendment) Act, 1976, may be 
ene as an advocate on the State roll 
if he— : 

(i) passes, on or before the 31st day of 
December, 1980, — | 

a) the Final examination in a case where 
such person has, before the 31st day of 
December, 1976, passed the Intermediate exa- 
mination, 

(b) the Intermediate and the Final exa.- 
minations in any other case. f 


Explanation. — For the purpose of this 
clause, the High Court a tCaloutta may pre- 
scribe such rules ag may be necessary: under 
gub.gection (2) of section 34, specifying the 
nature of the examinations and any other 
matter relating thereto: 

(ii) makes an application for such enrol- 
ment in accordance with tha provisions of this 
Act: and l 

(iii) fulfils the conditions specified in clauses 
(a) (b) (o) and (f) of sub-section (1) of see. 


tion 24.” 
8. Repeal and saving. — (1) The Advo. 


cates (Amendment) Ordinance, 1977, is here- 
by repaaled. . l 
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(2) Notwithstanding such repeal, anything 
done or any action taken under. the principal 
_Act as:ämended by the said Ordinance shall 
` bə deamed to-have been done or taken uncer 
the principal Aci, ag amended by this Act. 


THE INDIAN. IRON AND STEEL 
COMPANY (ACQUISITION OF 
SHARES) AMENDMENT 

ACT, 1977. 
[Act No. 39 of 1977,]* 


[13th December, 1977.] 


An act to amend the Indian Iron aad 
Steel Company (Acquisition of Shares) 
Act, 1976. 


Ba it enacted by Parliament in the Tweniy- 
gighth Year of the Republic of India ag 
follows :— 


1, Short title and commencement. — 


1) This Act may be called THE INDIAN . 


TRON AND STEEL COMPANY (ACQUIEI- 


TION OF SHARES) AMENDMENT ACT, 
“. 1977. 


(2) It shall be deemed to have come isto 
force on the 13th day of October, 1977, 


2. Amendment of section 2.—In section 2 
of the Indian Iron and Steel Company (Acqui- 
aition of Shares) Act, 1976 (hereinafter re- 
ferred to as the principal Act), for clause (k), 
the following clause shall be gubstitated, 
namely : 

“(h) “shareholder” means, 

(i) a person who, immediately before tae 
appointed day, was registered by the Compaay 
aa the holder of any share and includes his 
dagal representative; or 


(ii) a person who, before the appointed day, 
fhad lodged with the Company a proper instru- 
saent of transfer of any share in the form 
prescribed under section 108 of the Companies 
Act, 1956, and executed in accordance wish 
the provisions of that section; or 

(iii) a pesgon who claims-unier & propar 
instrument of transfer of any share in tae 
form prescribed under section 108 of the Com- 
panies Act, 1956, and delivers such instru- 
ment, duly executed, to the Commissioner 3n 
or before such date as the Central Govern- 
ment my, by notification, specify in tis 
behalf,. 


{*] Received the assent cf the President on 18-12- 
1977. Act published in Gaz. of India 13-12- 
1977 Part II-S. 1, Ext. P. 441. 


For Statemsnt of Objects and Reasons, se 
o India, 23-11-1977 Part II-S. 2, Ert. 
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3. Amendment. of section 7. — In gee., 
tion 7 of the principal Act, in sub-section (1),— 


(i) in the opening.paragraph, for the worda 
“within thirty days from the specified date”, 
the words, figures and-letters "on or -before 
the 30th day of November, 1977” ghall ba 
substituted and shall be deemed always to - 
have been substituted ; 


(ii) for the proviso, the following proviso 
shall be substituted and shall be deemed 
always to have been substituted, namely :— 


“Provided that if the Commissioner is satis. 
fied that the claimant was prevented by suffi. 
cient cause from preferring the claim before 
the said date, he may entertain the claim 
within a further period of thirty days from 
that date and not thereafter.”. 


4, Insertion of new sections 7A and 7B. 
—After section 7 of the principal Act, the fol. 
lowing sections shall be inserted, namely: — 


Power of Commissioner to inquire into 
disputes as to persons entitled to any 
amount. — ‘‘7A. Where there is any dispute 
as to the person or persons who are entitled to 
any amount-payable under,this Act (including .- 
any dispute as to who -are the legal represen- 
tativesofany deceased claimant to the amount), : 
the Commissioner way, after making such 
inquiry as he may deem fit, make the pay.- 
ment to such person as appears to him to be 
best entitled to receive the amount ; 


Provided that if the Commissioner ig unable 
to determine as to who is the person entitled 
to the amount and ‘considers that the matter 
could more appropriately be dealt with by the ` 
principal civil court of original jurisdiction 
within the local limits of whose jurisdiction’ 
the regigtered office of the Company is situated, . 
he may refer such dispute to the said court, 
whose decision thereon shall bə final : 


Provided further that nothing contained 
herein shall affect the liability of any person...” . 
who may receive the whole or any part of the’ ` 


amount allowed under this Act, to pay the “=!” 


same to the person lawfully entitled thereto. , 


Deposit of amountin Court. —7B: “Where 
any dispute has been ‘referred. under aac. 
tion TA by the Commissioner to the civil court 
referred to therein, he shall deposit the 
amount in that cour$.”’. i 


5. Repeal and saving. — (1) The Indian 
Iron and Steel Company (Acquisition of Shares) . 
Amendment Ordinance, 1977, is hereby re- 
posled. 


(2) Notwithstanding such repii anything 
done or any action taken under the Ordinance 
go repealed shall be daemed to`have boan dons 
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or taken under the corroe provisions of 
this Act. 


THE ENEMY PROPERTY 
(AMENDMENT) ACT, 1977 
(Act No. 40 of 1977)* 
[15th December, 1977] 
An Act to amend the Enemy Property 
t Act, 1968. 


. Be it enacted by Parliament in the Twenty. 
elghsh Yaar of the Republic of India as fol- 
lows:—— 


. 1. Short, title and commencement,—(1) 
This Act may be called THE ENEMY PRO. 
PERTY (AMENDMENT) ACT, 1977, 


(2). It shall be deemed to have come into 
force on the 27th day of September, 1977. 


2. Amendment of long title. — In the 


“". Jong title of the Enemy Property Act, 1968 


_ (hereinafter referred to as the principal Act), 

after the words and figures ‘Defence of India 
Rules, 1962”, the words and figures ‘and 
the Defence of India Rules, 1971” shall be 
inserted. 


3. Amendment of, section 2. — In 
.. elauge (b) of section 2 of. the principal Act, 
`- after the words and figures ‘Defence. of India 
Rules, 1962”, the words and figures ‘‘or the 
Defence of India Act, 1971 and the Defence 
of India Rules, 1971” shall be inserted. 


4. Amendment of section 3. — In the 
proviso ‘to section 3 of the principal Act, after 
the words and figures ‘Defence of India Rules, 
.1962”, the words and figures “or the Defence 
of India’ Rules, 1971, as the case may be” 
shall be inserted. 


5. Amendment of section 4. — In the 
proviso to section 4 of the principal Act, after 
*, the words and figures ‘'Defence of India Rules, 


1-7 - 1962", the words and figures “‘or the Defence 
“of India Rules, 1971, as the case may be, 


shall be inserted. 


_ 6. Amendment of section 5.— Section 5 
of the principal Act shall be renumbered as 
sub.cection (1) thereof and after that sub. 
section ag so renumbered, the following sub- 
section shall be inserted, namely: — 


"(2) Notwithstanding the expiration of the 
Defence of India Act, 1971 and the Defence 





[*] Received the assent of the President on 
15-12-1977, Act published in.Gaz. of India, 
`- 16-12-1977. “Part TI-S, 1; Ext., p. 445. 
For Statement of Objects and Reasons, see 
eo India, 18-11- 1977, Part II-S. 2, Ext., 
p 


The Enemy Property (Amendment) Act, 1977 _ 


“ALR. 


of India. Rules, 1971, all enemy. propertY’.- 


vested before such expiration in the Custodian | 
` of Enemy Property for India appointed under 


the said Rules and continuing to vest in him 


immediately before the commencement of the 


Enemy Property (Amendment) Act, 1977 shall,- 
as from such commencement, vest in the 
custodian.” 


7. Amendment of section J,- — In section T 
of the principal Act, after the words and 
figures ‘Defence of India Rules, 1962”, 
wherever “they occur the words and figures 
‘or the Dafence of India Rules, 1971, as the 
nage may be” shall be inserted. 


8. Amendment of section 8. — In sub- 
gection (2) of seation 8 of the principal Act, in 
clause (x), after the figures, letters and word! 
"25th October, 1962”, the words, figures and: 
letters ‘‘or on the 8rd ‘Decamber, 1971” shal. 
be inserted. 


9. Amendment of section 23. — In sub-- l 


section (3) of section 23 of the principal Act, 
for the words ‘‘or in two successive sessions: 


Y 


and if; before the expiry of the session im — 


which it is so laid or the session immediately 
following”, the words ‘ 


‘or in two or more: : 


successive sessions and if, before the expiry of ` 
the session immediately following the session- . 


or the successive sessions aforesaid” shall be- 
substituted. 


10. Amendment of section o4. — Sec. 


tion 24. of the principal] Act shall be re. © 
numbered ag sub.section (1) thereof and after- ` 


that sub-section as so renumbered, the follow- 
ing sub.gection shall be inserted namely:— 


(2) Every order which was made under 
the Defence of India Rules, 1971 by the Cen- 
tral Government or by the Custodian of 
Enemy Property for India appointed under 
those Rules relating to enemy property and 
which was in force immediately before the 
expiration thereof shall, in so far as such 
order ig not inconsistent with the provisions: 


of this Act, be deemed to continue in force and. 


to have been made under this Act.”.. 


11. Repeal and saving.—(i) The Enemy’ 
Property (Amendment) Ordinance, 
hereby repealed. 


(2) Notwithstanding such repeal, anything. 


done or any action taken under the principal . 


Act, ag amended by the said Ordinance, shall 
be deemed to have been done or taken under 


.the principal Act es amended by this Act 


1977 is- 


THE 
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JOURNAL SECTION 


ARTICLES 

-——About Legal Aid and Advice. (By 
The Karnataka Legal Aid and Advice 
Board, Technical Education Building 
Palace Road, Bangalore) 

-=A Comment on Union of India and 
Others v, Murasoli Maran, AIR 1977 
S C 225 = 1977 Lab I C 28 (Jan). (By 
Anirudh Prasad Singh, M.A., LL.M; 
Faculty of Law,-University. of Go. 
rakhpur, Gorakhpur) : 

“w À Critique of “Article 359: The 
Sole Repository of the Power to 
Declare Martial Law”. (By Ashutosh 
Patra, M.A., LL. M., Advocate) 

=A Critique of Honourable: Mr, 
Justice Bhagwati’s View of Martial 
Law as Expresssd in A, D. M. Jabal- 
pur v, S. Shukla (AIR 1976 SC 
1207)” (By Ashutosh Patra, M.A 
LL.M., Advocate, (New Delhi)) 

“Administrative Tribunal and the 
Welfare State” (By K,.B, Mohamed. 
kutty, LL, M., Edappally, Cachin) . 

“A Note on Fathimunnise Begum 
‘v. T. Rajagopala Charyulu” (AIR 
1977 Andh Pra 24 (DB)). (By B. Sun. 
daramoorthy, B, Com., B. L., Ad- 

. vocate, Chidambaram (Tamil Nadu)) 

w——~''A Note on 1977-1 S C W R 395= 
-AIR 1977S C 244, G, Ponniah Thevar 
v. Nellayam, Perumal Pillai”. (By 
‘C. R Subramanian, Advocate, Coim- 
batore (Tamil Nadu) 

=~ “A Point’ Regarding Absence «of 
Constitutional Provisions’. (By P. D. 
Palnitkar, (District Judge), Lecturer, 
Judicial Officers’ Training Institute, 
Maharashtra, Nagpur) i 

~The Authority Behind Precedent: 

_A Sociological Footnote. (By Prof, 
„A. T, Markose, Dean Faculty of Law 
University of Cochin) 
~—~-"‘Compulsory Maintenance of Books 
of Account by Lawyers”. (By Shri 

. RYN, Lakhotia, M. Com, LL.B., Ad- 
vocate & Tax Consultant, Editor : 
‘Current Tax Bulletin, Calcutta) 


~—-The Constitutional Role of a 
‘Governor, (By K, Venkoba Rao, M, Le 
Advocate, Calcutta) 

= The Dharma of our Ancients and 
the Modern Concept ot the Rule of 
‘Law. (By T. V., Viswanatha Aiyar, 
‘Senior, Advocate, Supreme Court of 
‘India) 

—— ‘Execution of Eviction Decrees in 
U, P.” (By B. K. Rathi, Civil Judge, 
‘Meerut) 

-—~ Is Section 96 (2) of The Motor Vehi- 
cles Act, 1939 exhaustive of the 
Defences which are available to an 
insurer in respect of claims before 
ithe Tribunal? (By Oswald Gomes, 
B, A. (Hons.) LL, B., Advocate, 
‘Margao (Goa)) f 

——Jurisdiction of Courts in the 
Matter of Custody”. (By Arun Kumar, 
M. Com., LL. M., Lecturer in 
Faculty of Law, University cf Delhi, 

‘ Delhi) 


(Aug) 73 


(July: 61 


(Jam).2 


” (Noy) 126 


(Dec) 147 
(Nov) 123 
(Nov) 122 


(Oct) 110 


(Dec) 137 


(Oct) 97 


(Mar: 17 


(Mar 20 


(July; 57 


(Jaa) 6 


Law, . 


(Nov) 130 


“ARTICLES (contd.) 


-=——Merryweather v, Nixon and its 


Reception in India.: (By R, Rama- 
moorthy, LL. M., Ph. D., Lecturer, 
Faculty of Law, University of Nai- 
robi) 

——“Option of Puberty for Hindu 
Wife: A Recent Innovation’. (By 
B. N. Sampath, B.Sc., B.L. (Mysore) 
LL.M. (Osmania), Reader ic Law, 
Banaras Hindu University, Varanasi) 

——'The Role of the Black African 
States in the Preservation of Human 
Rights outside the Continent of 
Africa’? (By Boparai, LL, M. (Ber- 
keley), Doctoral Fellow (Toronto), 
Canada) 

—‘Security Council and Sovereign 
States : Use of force — Rights and 
Limitations”, (By Shri Tarlok Singh 
Batra, M.A. (Hons.), LL.M. Lecturer 
in Law) ~ 

—“Sentinels of Democracy; An In. 
dependent Judiciary”. (By Hon’ble 
Shri V. P, Tyagi, Chief Justice, Rajas- 
than High Court) 

——Subordinate Judiciary under the 
Constitution. (By Shabbir Husain, 
M.A , LL.M., Advocate, Nagpur 

——Towards a new. Liaw of the Sea: 
From freedom of navigation to re- 
source-development, (By Prof. M. K, 
Nawaz) i 

~—— Training The Judicial Officers. (By 
Ramacharan Khare, M. A., LL. B., 
District & Sessions Judge, Rewa) 

—— The Unprotected Lawyer, (By Miss 
Phiroza Anklesaria, B.A. (Hons.), 
LL. B., LL, M, (London), Advocate, 
High Court, Bombay, Solicitor, 
Supreme Court of England) 


BOOKS RECEIVED 
ANTIQUITIES 


— Antiquities and Art Treasures Act, 
1972 as amended by Amendment Act 
82 of 1976 and also containing Anti- 
quities and Art Treasures Rules— 
Notifications, Memorandum and 
Notes. By Nabhi Pablications—Can. 
naught Circus—New Delhi 


BONUS 


—Akalank’s Payment of Bonus Act, 
1965 and Rules, 1975, (As Amended 
by Act No, 23 of 1976), With Intro. 
ductions, Problems & Solutions, Notes, 
Latest Case Laws, Ready Reckoner 


COMPANIES 
——Foreign Contribution Regulation, 
1976, Text with Explanatory Notes, 
Foreign Contribution (Regulation) 
Rules, 1976 & an Explanatory Memo. 
randum, Published by Nabhi Publica. 
tions—2nd Raprint—November 1976 


DEBT LAWS 


—Commentary on the Bombay Money- 
-Lenders Act, 1946, .With (Act XXXI 
- of 1947) Rules and Notifications (As 


uly) 58 


(Oct) 98 


(June) 41 


(Oct) 104 


(Noy) 121 


(July) 63 


(Oct) 89 


(Mar) 18 


(Dec) 140 


(June) 55 


(Jan) 16 


(June) 55 


4 . Articles, Reviews of Boks and Photographs etc. 


DEBT LAWS (contd.) 
amended by Act LXXVI of 1975) 
(Index and Table of Cases) by A, B. 
Gandhi, Bar-at-law 


DIGEST 


~— Labour Law Journal Digest (1965- 
75) Vel, I1 (Efficiency Bar to Over- 

¿ time-Wages) 

= Labour Law Journal Digest (1966. 
75) Vol. III (Pay to End) Pp, Ixii+ 
1090. Published by Wadhwa & Co, 
Law Publishers, Nagpur 


GENERAL 


-—— Goa, Daman and Diu Advocates’ 
Association Souvenir-—The Souvenir 
was published on the occasion of the 
conference held on 15th and 16th 
January 1977. It contains interesting 
articles by eminent lawyers of this 
territory on important topics like— 
Uniform Civil Code, Compulsory re- 
gistration of marriages, Legal aid to 
the poor and the like 

=- Indian Verse-—The Voice of the 
Jadina Poets—Vol. 4—No.*8. Summer 
197 i 


—anfear req sear alee A at 
arr aratra afer areata caries 


. arnaga sam afaa safa- 
2@\9\9. Published by Law Journal 
Publications Gwalior 

GRATUITY 


——Akalank’s Payment of Gratuity Act 
& Central Rules along with Com- 
ments & Case Law; Gratuity & 
Income Tax And Gratuity in Ac. 
counts. Revised Edn., July, 1976 


HINDU LAW 


——Sanatan Dharma and Law—Based 
on an extempore speech delivered by 
Justice Shri K. B. Panda of the 
Orissa High Court on the first day of 
the All World:Religious Conference 
at Puri on lst December 1974, publi- 
cation of which has the blessings of 
His Holiness Jagatguru Sri Sankara- 
charya of. Kanchi Kamakoti Peetam, 
Published by Naitika ‘Punaruthan 


Samiti 
HOUSES AND RENTS 


——The Delhi Rent Control Act, 1958 
(59 of 1958) (As amended by Delhi 
Rent Control (Amendment) Act, 1976) 
(Act 18 of 1976). With Comments, 


1976) 
IMPORTS AND EXPORTS 


——Planning for Increasing India's 
Book Export -Seminar Report, 1976, 
By M.N. Rao, M.A., Technical 


Director 
LABOUR LAWS 


—Akalank’s Delhi Factories Rules, 
(As amended up to date) 1977. Along 
with the Punjab Industrial Establish- 
ments (National and Festival Holi. 
days and Casual and Sick Leave) Act, 
965 and Delhi Rules 1970 and Mini- 
mum Wages for factory Workers in 
Delhi J. M, Jaina. Morigate, Delhi _ 


(Jan) 1€ 


(Aug) 8€ 


(Aug) 8€ 


(Dec) 151 


(June) 55 


(Aug) 86 


(Jan) 16 


(Dec) 151 


a 


(Jan) 16 


(June) 55 


(Oct) 119 


LABOUR LAWS (contd.) 

=- The Bonded Labour System (Aboli- 
tion) Act, 1976 (Act 19 of 1976) along 
with—The Bonded Labour System 
(Abolition) Rules, 1976 and Interest 
Act, 1889 (Act 32 of 1839) by P. G. 
Perlekar, M.A., LL.B., November 
1976. Edition a 

-— Delhi Shops. and‘ Establishments 
Act, 1954° (Delhi Act No. VII of 
1954) and Delhi Shops and Establish- 
ments Rules, 1954. Revised Re-writ- 
ten and Brought to-date July, 1976. 
Compiled & Adapted by Narendar K. 


i 


ain 
-The Mines Rules, 1955 (containing _ 


exhaustive commentaries with case 
laws), By Harihar Nath, 4th Edn., 
1976 

=~- The Mines Vocational Training 
Rules, 1966 (containing Exhaustive 
Notes) by Harihar Nath, Directorate 
General of Mines Safety, Dhanbad— 
2nd Edn. 

—The Payment of Wages (Mines) 
Rules, 1956 and the Payment of 
Wages (Procedure) Rules, 1937 (con- 
taining exhaustive commentaries with 
case laws). By Harihar Nath (amended 
upto November 1975) 

LAND LAWS 

——-The . Comnientary on the Urban 

- Land (Ceiling and Regulation) Act, 
1976, By F. C. Bansal, Ist 1976 Eda, 

SALES TAX 


——Sales Tax in Delhi, Delhi Sales 


Tax Act, 1975 (Act No, 43 of 1975). 
By J. P. Jain. Reprint in 1976 
~——Sales Tax in Delhi (Delhi Sales 
Tax Rules, 1975) as enforced from 
21st October, 1975. With Notifica- 
tions upto February, 1976, Containin 
Introduction, Press Notes, Prescribe 
Forms, Notifications, 7% Ready Reck- 


oner 
SCIENCE 
= Akalank’s The Water (Prevention 
and Control of Pollution) Act, 1974 
and the Water (Prevention and Con- 
trol of Pollution) Rules, 1975. With 
Comments and Introduction, 1976 
TENANCY LAWS 
~-—--Legal Approach to Orissa Land 
Reforms by R. N. Das, Advocate, As- 
‘sisted, By P, K. Dash, Advocate j 
TORTS 


—~-Selected Topics in Law of Torts 
(Theory and -Cases)—First Edition 
1977 by Shri J. R. Monga 

BOOKS REVIEWED 
ARBITRATION 


——N. D. Basu’s Arbitration Act, 1940. 
Seventh Edition, 1977. by, Sudhir 


Kumar Bose 
‘BANKING LAWS 
= Banking Laws Committee. (Govern- 
ment of India), Report on Negotiable 
Instruments Law 1975, Controller of 
Publications, Delhi, 1976 
BONUS ; 
-——Payment of Bonus Act, 1965— 
Second Edition, 1977. (Provisions, 
Amendments, Comments, Explana. 
tions, Case Law and Rules), By D. S. 
Chopra. 


(Jun) 5& 


. (Jan) Le 


(Jun) 55- 


(Jun) 55- 


_ (June) 55- 


(June) 56- 


(Jan) 16- 


(Jan) 16: 


(Jan) 16- 


(Dee) 151 


(Dec) 151 


(Oct) 118- 


(Oct) 114 


(Nov) 186+ 


Articles, Reviews of Books and Photographs ete. 


: l CHILDREN 
A, Guide to the Children Act, 1975. 
By Jennifer Terry . 
-CIVIL PROCEDURE CODE 


—~Civil Procedure, By P. St. J. Lan- 
gan, Second Edition, 1976 

2 CIVIL SERVICES 

= Disciplinary . Action Against Gov- 
ernment, Servants ‘and its Remedies, 
(A Comprehensive and Practical Book 
dealing with ‘Dismissal, Removals, 
Discharge, Suspensions, Reduction in 
Rank, Retrenchment, Compulsory 
Retirement,-Superannuation and Re- 

_ signation, etc). By Kirpa Dayal Sri- 
vastava and Naresh Kumar Srivastava 

—Law of Public Servants in India, 

` By K. P. Chakravarti, First Edition 

COMPANIES 


(Jan: 12 


(Aug: 85 


(Mar: 27 
(Mar: 25 


——Cases :and Statutes on Company 


Law (Concise College Case-notes), 
By W. J. Brown 
— Company Law and Practice. By K, 
Kishore 
—-E, E, Jhirad’s Law Relating to Pri- 
vate Companies, Third Edition, 1976. 
Revised by Avtar Singh 
=——Nigerian Company Law and Prac. 
tice, By J. Ola Orojo 
CONSTITUTIONAL LAW 
— Constitutional Law of India. By 
Dr, Durga Das Basu, 1977 
= Fundamental Duties (The Founda- 
tions of Human Dignity and National 
Gharacter), By Mahabaleshwar N. 
orje : 
—~India—-A Democracy? A study on 
the basic principles of the Constitu- 
tion of India and some suggestions for 
changes. By Amal Kumar Roy 
= Judicial Review or Confrontation? 
By Justice H, R. Khanna, 1977 
— Social Justice and the Constitution 
(Sir Alladi Krishnaswamy Aiyer 
Endowment Lectures, Andhra Uni- 
versity, 1975).' By P. Jaganmohan 
Reddy ` : 
— The June Emergency & Constitu- 
tional Amendments. (The Amended 
Constitution), By Mangal Chandra 


Jain Kagzi 
CONTRACT 


=- (Cases and Statutes on Contract 
(Concise College Case Notes), By 
Rodney Brazier . 

—— Desouza’s Forms and Precedents of 
Gonveyancing and other instruments 


(Jang 14 
(Aug: 75 


(June 53 
(July + 68 


(Dec) 149 


(Nov) 135 


(Jun! 52 
(Dec) 149 


(July: 70 


(Nov) 185 - 


(Jan 13 


and major petitions to Courts, Tenth -~ 


Edition, 1976, Eastern. Law House, 
Galcuita 
-— Dutt on Contract; The Indian Con- 
tract Act, 1872, Fifth Edition, 1977. 
By A.C, Sen ` 
=J egal Aspects of Building and 
Engineering Contracts. Illustrated 
with 225 cases Revised and Enlarged 
Second Edition, By B. S. Patil ~ 
——Mulla on the Indian Contract Act, 
Tenth Edition, By G. H. Dalal = ` 
CO-OPERATIVE LAW 
——Bannerjee’s Co-operative Law and 
Practice in West Bengal. (With West 
Bengal Co-operative Societies Act, 
1973 and West Bengal Co-operative 


(Mar) 27 


(Oct) 119 


(July; 69 
(Aug) 79 


CO-OPERATIVE LAW (contd.) 
Societies Rules, 1974), Third Edition, 
1976, By J. Bannerjee 

—Wurtzbarg & Mills: Building 
Society Law. Fourteenth Edition, By 
John Mills, O. B, E., Q. C. Stevens 


COURT HUMOUR 


—-Hasare -Nyayalaya (Marathi), B 
- Shri M, V. Gokhale. . 7 


COURTS 


——The Presidency Small Cause Courts 
Act, 1882. As applteable to the pre- 
.sidency towns of India with Bombay 
and Gujarat amendments. By V, D. 
Navani, Advocate, 1977 


CRIMINAL LAW 

— Criminology, Problems & Perspec- 
tives, By Ahmed Siddique, Faculty of 
Law, University of Delhi, Foreword 
by Lotika Sarkar 

——Fire-Arms in Criminal Investiga- 
tion and Trials. By B, B, Sharma 

— Strategy. for Crime Prevention. By 
J. S. Sirohi i 

——The Manwat Murders. By Rajguru 


Deshmukh 
CRIMINAL P, C, 
= Precedents on Amendments (Cr, 


P. C.). By S. M. Pisolkar i 
- DICTIONARIES 
——Dictionary of Legal Terms: 


English-Gujarati. By Vora Prakashan 
-—Mitra’s Legal & Commercial Dic- 
tionary. 
A. R, Biswas 

Osborn’s Concise Law Dictionary. 


Sixth Edition, By John Burke of Lin- - 


coln’s Inn 
DIGEST 


— Direct Taxes Digest, 1971-76, By 


R. N. Lakhotia, First Edition, 1977 


DIRECTORIES AND YEAR 
BOOKS AND HANDBOOK 


——Current Law Year Book 1975: Being 
a complete statement of all the Law 
of 1975 from every source. General 
Editor; Peter Allsop 

w——The Western-Australian Council 
Meetings Hand-Book, By Kenreth H, 
Gifford. Third Edition, 1976 


.——The Year Book of World Affairs 


1976. Published under the auspices of 
the London Institute of World 
Affairs, Stevens 


ELECTRICITY 


— The Indian Electricity Act, 1910 & 
The Indian Electricity Rules 1956, 
[Printed from the Indian Mining 
Code], By Harihar Nath 


ENGLISH LAW 


— English Law—The New Dimen- 
sion. By Sir Leslie Scarman, (The 
Hamlyn Lectures — Twenty-Sixth 
Series) 1974 j 

—— English Law — The New Dimen- 
sion. By Sir Leslie Scarman a Judge 
of the Court of Appeal, England, The 
Hamlyn Lectures 29th Series, 1974 


Second Edition, 1976, By 


(Mar) 28 


(Mar) 26 


(Aug) 80 


(Aug) 81 


(July) 68 
(Mar) 24 
(July) 69 
(Oct) 115 


(July) 71 


(Aug) 80 
(Mar) 31 


(Oct) 118 


(Oct) 118 


(Jan) 10 


(Aug) 81 


(Mar) 23 
(July) 68 


(June 49 


(Aug) 85 


6 l Articles, Reviews of Books ‘and Photographs etc, 


EQUITY 
—A Case-book on Equity & Trusts. 
By George W. Keeton,-Second Edn., | 
1974 ace (Jan),12 
FAMILY LAW eo + Sp 
— Cases and Materials on Family Law. 
By Peter Seago. 
—Family Law. 
Joske 
— Family Law and Social Change. 
Edited by Tahir Mahmood. Foreword 
by N. A, Palkhivala 
. ——Sweet & Maxwell’s Family Law 
Statutes. Second Edition. Edited by 
Sweet & Maxwell’s Legal Editorial 


Staff 
FOREIGN LAWS 


—Civil Procedure: Cases & Text. By 
Gerard Nash, LL. B. (Melb.), LL M. 
(Tas.), Professor of Law, Monash 
University, 1976 . ; 

—— Civil Procedure & Evidence in New 
South Wales. By J. Oxley-Oxland, 
B.A., LL.B , (Rhodes) 

— Legislative, Judicial and Executive 
Powers in Australia. By W, Anstey 
Wynes. LL.D., of the South Austra- 
lian Bar, Fifth Edition, 1978 

— Principles of Practice and Proce- 
dure in Civil Actions in the High 
Courts of Nigeria. By T, Akinola 


Aguda 
GRATUITY 
— The Payment of Gratuity Act, 1972 
(With Central and State Rules, Noti- 
ficatiors and Exhaustive Comments). 
By C. C. Anajwala, 2nd Edition, 1976 


HINDU LAW 
——Hindu Law of Marriage, S. V. 
Gupte, Senior Advocate, Supreme 
Court of India, 1976 


IMPORTS AND EXPORTS 


—Law Relating to Foreign Exchange 
Regulations in India, Containiog text 
of F., E. R. Act, 1947 and F, E, R 
Act, 1973 with Explanatory Legal 
Notes, Comments, Notifications, A. D, 
Circulars, Provisions of Exchange 
Control Manual 1971, and List of 
Forms of Applications and Declara- 
tions.] By D. J. Ganatra 

—- Nabhi’s Methodology of Export 
Procedure and Documents, 1977. By 
S. C. Jain and V. Vahan Jain 

INCOME-TAX 

——A Guide to Tax on Maintenance 
Payments. By Donald B. Wi'liams (Aug) 78 

—Income.tax Raids (1977 Edition). 

By Ram Niwas Lakhotia (Oct) 113 

— Know your Income-tax Obligations | 
(1977 Edition).. By Ram’ Niwas 
Lakhotia (Oct) 112 

-—The Maharashtra Agricultural In- 
come-tax Act, 1962, With Rules 
amended up to*\4-1975. by M. K. 
Kulkarni : 

—— Taxation of Companies and Their 
Officers. Fourth Revised and En- 
larged Edition, 1977, (Incorporating 
the provisions of the Finance ‘Act, 
1976, the. Taxation Laws (Amend- 
ment) Act, 1975, Payment of Bonus 
(Amendment) Ordinince, 1976 and 


(Aug) 82 


By Percy Ernest = 
(Jun) 50 


(Jan) 8 


(Aug) 17 


(Jun) 54 


(Mar). 23 
(Mar) 24 


(Jan) 54 
(Jun) 51 


(Jan) & 


(Aug) 76 


(Aug) 84 


(Aug) 7€ 


{NCOME.TAX (contd.) 
other allied Acts-and Rules (up to 
date). By Ram Niwas Lakhotia 
INDEX 
— Gujarat (High Court) Reference 
Citations (1960-76).- By P. J. Patel 


(Dec) 148 


(Aug) 84 


(Aug); 78 


(Aug) 86 


(Oct) 112 


(Jan). 15 


(Mar) 28 


" (Dec) 150 





INDUSTRIAL LAW 
tion, 1976 
Wales). Fourth Edition, by C. L. 
Mahesh Chandra 
(Dec) 148 
— Industrial Tribunals’ 
—Personal Injury Litigation. B 
——Mulla on the Law of Insolvency in 
INSURANCE 
(Hamlyn Lectures, Twenty-eight 
Marine, Fire, Motor and Accident), 
— Anatomy of International Law 
contemporary world. By J. G. Mer- 
and International Law. A Policy- 
K. W. Ryan, B.A., LL.B. (Jan) 1L 
Chatterjee, First Edition, 1977 
prudence Issue (1976). Editor-in. i 
(Oct) 118 
——Employment Law: By B. A. 


—aA Guide to Settlement of Industrial 
Disputes. By V. P. Arya. Third Edi- 
—An- Outline of Industrial Law 
(Commonwealth and New South 
Cullen " (Aug) 79 
— Industrial Jurisprudence, By 
(Mar) 29 
—-The Industrial Law. By P. L, 
Malik, 12th Edition, 1977 
Procedure. 
By Michael J; Goodman’ (Aug) 80 
INJURY fe? 
John M. Pritchard, Solicitor, 1976 
INSOLVENCY 
India (Tagore Law Lectures 1929), 
Third Edition by D. S. Chopra 
—tThe National Insurance Commis- 
sioners. By Sir Robert Micklethwait, 
series), 1976 
—Principles of Insurance Law (Life, 
By M. N. Srinivasan, Third Edition, 
1977 j 
INTERNATIONAL LAW 
(Modern Legal Studies). A study of 
the role of international law in the 
rills - (Jan) 14 
— [International Boundary Disputes’ 
Oriented Study. By Surya P. Sharma (Aug) 83 
— Internationa! Trade Law. By 
INTERPRETATION OF STATUTES 
—~ Interpretation of Statutes by A. P 
JURISPRUDENCE 
Indian Socio-Legal Journal, Juris- 
Chief: Prof. K. B. Agrawal 
LABOUR LAWS 
Hepple, M.A., LL.B., of Gray’s Inn. : 
1976, Second Edition (Aug) 83 


. —The Employment Protection Act, 


1975, With annotations by Brian Ber- 

cusson “(Mar) 25 
—Law Relating to Disciplinary 

Matters and Standing Orders. By 

G. M. Kothari ae la 
——-Nabhis Employees’ Provident 

Funds and Miscellaneous Provisions. 

A Guide. By Nabhi Kumar Jain 
—Principles of Labour Law. By 

oat W. Rideout, Second Edition 


' (Jun) 50 
(Aug) 74 


(Aug) 83 


Articles, Reviews of Books and Photographs etc. 7 


LABOUR LAWS (contd.) 

-——Sales Promotion Employees: (Con- 
ditions of Service) Act, 1976 and 
, Rules 1976 With introduction and 
Notes Akalank Publications 

——The Workmen’s Compensation 
Act, 1928, By C. C. Anajwala, 4th 
Revised Edition 

LAND LAWS 


-—A Commentary on the Urban Land 
(Ceiling and Regulation) Act, 1976. 
By Rameshwar Dial 

— The Land and the Development: 
(or the Turmoil and the Torment), 
By Sir Desmond Heap 

«—Preston Newsom’s Restrictive 
Govenants Affecting Free-hold Land. 
Seventh Edition, 1976. By G. H. 
Newsom 

— Urban Land Ceiling Law. By Nir- 
malendu Dutt Majumdar 


LEGAL PROBLEMS 


-—-Current Legal Problems, 1975: 
Edited by Lord Lloyd of Hampstead 
and Roger W. Rideout, with Robert 
Venables as Assistant Kditor 


LEGAL RESEARCH 


e——Responsa: — Tej Bahadur Sapru 
(Selected Legal Opinions). Compiled 
and Edited by K. N. Raina, Vol, 1 


LEGAL STUDIES 


»—Readings in Legal Studies:—By Ian 
Greene, B.Comm:, Dip. ‘Ed, A. A. 
S. A. (Prov.). Lecturer in ‘Business 
Studies, Melbourne State College 


MALICIOUS PROSECUTION 


~— Law of Malicious Prosecution and 
Defamations, By R. Ramamoorthy, 


1974 
MARRIAGE LAW 


-—— Commentary on the Marriage Laws 
(Amendment) Act, 1976, By P.V, 
Dhareshwar 

-——Formation and Annulment of Mar- 
riage, By F. Hopkins, LL.M. 

«——Humphrey’s Notes on Matrimonial 
Causes Proceeding in County Courts 
and District Registries. Thirteenth 
Edition. By Hugh C, Collins 

MEDICAL JURISPRUDENCE 

-——Law for Doctors: Karnataka. Pri- 

.vate Nursing Home (Regulation) Act, 
‘4976, with Rules, By P, V. Dhare- 
shwar 

-> Law for Nurses. By. John O’Sulli- 


an 
YAT MERCANTILE LAW- 

-~— ONC/jOND Commercial Law, By C. 
Hamblin 

—The Principles of Mercantile Law, 
By Avtar Singh, 2nd Edition, 1976 

MONOPOLIES - 

e-—The Monopolies and Restrictive 
Trade Practices Act, 1969. By Dr, 
N. K, Sengupta; 1977 

NEGOTIABLE INSTRUMENT 

«—— Bills of Exchange in Australia, By 

B. B, Riley, Q.C., M.A, (Oxon.), Judge 


(Jan. 10 


. (Jun? 51 


(Aug! 74 


(Jan, 15 


(Jan) 10 
(Jun} 52 


(Jan 9 


(Mar) 29 


(Mar) 30 


(Jan) 24 


(Oct) 17 
(Oct) H6 


(Aug) 79 


(Oct) 17 
(Jan) 11 


(Jan) 13 
(Jun) 33 


(Dec) 13) 


NEGOTIABLE INSTRUMENT (contd,) 
of the Federal Court of Bankruptcy, 
Third Edition, 1976. By N, J. Chap. 
penden Bed 

PARTITION 

-—On Partition. By S, R. Pitambare 

` PARTNERSHIP 

=——The Law of Partnership with 


Cases and Problems by Kanwar Shiv 
Kumar; ‘ = 


(Aug) 81 


(Oct) 117 


(Aug) 77 
PLEADINGS 7 
-——Archbold : Pleading, Evidence and 
Practice —’39th Edition, Editor: 
Stephen Mitchell 


PUBLIC HEALTH 


——A.P. Mathur’s Commentaries on 
Prevention of Food Adulteration Act, 
1954. Seventh Edition, By K. K, 
Malik . 

— Prevention of Food .Adulteration 
Act (with Prevention of Food Adul. 
teration Rules and Digest of Case 
Law). By Kshitij R, Vyas 


READY REFERENCER 
——Nandi’s Civil Ready Referencer, 
By A, K. Nandi ; 
RULES OF COURT 
—tThe Bombay City Civil and Sessions 


Court Rules, 1948. By Mohan Rijh- 
wani, Second Edition (1977) 


SALE OF GOODS 
——Pollock and Mulla onthe Sale of 


Goods:Act andthe Partnership Act, 
Fourth Edition by H. R. Gokhale and 


Y. S. Chitale . 
SALES TAX 


——Current Sales Tax News and Re- 
ports. Vol. 1, No. 8, An ILBC Publi. 
cation, By Satish Lahotia (Oct) 117 


SCHEDULED CASTES AND TRIBES 


—Segregation and Untouchability 
Abolition. By Mangal Chandra Jain 


Kagzi 
SHIPPING LAWS 


— Commentary. on the Merchant Ship. 
ping Act, 1958. Vol. II. By A.B. 


Gandhi 
STAMP DUTY 


—tThe Law of Stamp Duties. Fifth 
Edition, 1976, By J, G. Monroe 


SUCCESSION 


=A Probate Hand-Book. By D.R. 
Holloway, LL.B  (Hons.) of the 
-Pyincipal . Probate, Registry, Fourth 

—-Thé:Machinery of Succession. By 
J. Gareth Miller 

SUPREME COURT 


—The Supreme Court of India. (A 
Socio-Legal Critique of its Juristic 
Techniques), By Rajeev Dhavan 


TAXATION LAWS 


— Gist of Judgments on Direct Taxes 
of Gujarat High Court (1976). Edited 
by Vasant J. Desai 


(Oct) 112 


(Jun) 55 
(Aug) 86 


(Mar) 28 


(Jun) 49 


(Aug) 82 


(Jul) 71 


(Aug) 75 


(Aug) 85 


(Oct) 115 
(Dec) 151 


(Qct) 116 


(Aug) 76 


8 Articles, Reviews of Books and Photographs ete. ` 


TAXATION LAWS (contd.) 

— Pinson on Revenue Law. (Compri- 
sing Income-Tax, Capital Gains Tax, 
Development Land Tax, Corporation 
Tax, Capital ` Transfer Tax,’ Value 
Added Tax, Stamp Duties, Tax 
Planning) 10th Edition. By Barr 
Pinson, Sweet and Maxwell Ltd, 


TENANCY LAWS 

—~ Community Land :—The New Act 
(A Guide to the Community Land 
Act. 1975). By Victor Moore 

——The Jammu and Kashmir Agrarian 
Reforms Act, 1976: With explanatory 

- Memorendum and short notes in 
English and Urdu, By Hakim Imtiaz 
Hussain 

~— Leases and Tenancies in New South 
Wales. By Andrew G, Lang 

—Tenancy Laws of Andhra Pradesh : 
—By P. Kondandaramayya and M. 
jdraceyene Raju- Second Edition, 
197 

— The West Bengal Land Reforms 
Act, 1955. Fourth Edition, 1977. By 


A. N. Saha 
TORTS 


—Law of Torts. By Balbir Sahai 
Sinha, LL.M, (Lucknow), Reader in 
Law, Allahabad University Fourth 
Edition, 1976 


THE NEW YEAR 


=—- Greetings 
OBITUARY 
~The Late Mr, M. B. Dixit 


- PHOTOGRAPHS 


—Mr. ` Tarakant Jha, Advocate- 
General, Patna l : 
——The Hon'ble Mr. Justice Mohd. 
pe Ansari, Judge, Allahabad High 
ourt 


y y 
(Aug) 77 


(Mar) 30 


(Mar) 81 
(Oct) 115 


(Mar) 29 


(Oct) 119 


(Oct) 114 


(Jan) 1 
(Jul) 24 


(Jun) 56 


(Jul) 72 


` — The 


PHOTOGRAPHS (contd.) i 
—The Hon’ble Mrt. Justice Mufti - 
Bahauddin Farooqi, Judge, Allahabad’ 


High Court 


—-The Hon’ble Mr. Justice Pratap 
Narain Harkauli. Justice Allahabad ` 
High Court 3 : 


— The Hon’ble Justice Mrs. Konam- 
neni Amareswari, Judge of Andhra 
Pradesh High Court ` 


—The Hon'ble Mr. Justice C. K. 
Bannerjee Barrister-at-Law Judge, 
Calcutta High Court 


—-—The Hon'ble Justice Mrs. Monjula 
Bose, Barrister-at-Law. Recently ap- 
pointed Judge of Calcutta High 
Court (Aug) 88 


—The Hon’ble Justice Mrs. Padma 
Khastgir, Barrister-at-Law. Recently 
appointed Judge of Calcutta High 

ourt 


— The Hon’ble Mr. Justice S, A. 
Masud, Acting Chief Justice, Calcutta 
High Court 


Hon’ble Mr, 
Mushabber, Judgz, 
Court (Mar) 82 


—-The Hon'ble Mr, Justice A. D. 
Kaushal, Chief Justice Punjab and 
Haryana High Court (Dec) 152 


SPEECH 


——Inaugural Address by Hon’ble Mr. 
Justice V. D. Tulzapurkar, Acting 
Chief Justice, High Court of Judica- 
ture at Bombay on the cccasion of 
declaring open "Nyaya Mandir”, 
Civil Lines, Nagour, on the 16th 
January 1977 


(Apr) 40 
(Apr) 39 . 
(Oct) 120 


(Nov) 136 


(Aug) 87 


(Mar) 32 


Justice Aziz 
Gujarat High 


(Apr) 33 
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Acts of the Indian Parliament * 


eI DEE 


THE APPROPRIATION (YOTE ON 
ACCOUNT) AGT, 1977 
(Act No. 4 of 4977} 
[84st March, 1977] 
Sin Aot to provide for the withdrawal of 
certain sums from and out of the Con. 


solidated Fund of India for the services 
of a part of the financial year 1977-78. 


Be it enacted by Parliament in the Twenty- 
@ighth Year of the Republic of India as 
follows :— 

(Text of the Act Not Printed.) 
THE APPROPRIATION ACT, 1977 
(Ast No. 2 of 4977) 
[3ist March, 1977] 


An Act to authorise payment and appro- 
“priation of certain further sums from 

_ and out of the Consolidated Fund of India 
for the services of the financial year 
4976-77. 


Be it enacted by Parliament in the Twenty - 
eighth Year of the Republic of India as 
follows :— 

(Text of the Act Not Printed.) 
: THE APPROPRIATION (RAILWAYS) 
(VOTE ON ACCOUNT) ACT, 1977 


(Act No. 3 of 4977) 
(34st March, 1977} 


fin Act to provide for the withdrawal of 
certain sums from and out of the Con- 
solidated Fund of India for the services 
of a part of the financial year 1977.78 
for the purposes of Railways. 
Be it enacted by Parliament in the Twenty- 
eighth Year of the Republic of India as 
follows :— 


(Text of the Act Not Printed.) 





THE APPROPRIATION (RAILWAYS) 
CT, 1977 
(Act No. 4 of 4977} 
[81st March, 1977] 
An Act to authorise payment and appro. 
priation of certain further sams from 
and out of the Consolidated Fund of 
India for the services of the financial 
year 1976-77 for the purposes of Rail- 
Ways. 


Be it enacted by Parliament in the Twenty. 
eighth Year of the Republic of India ag 
follows :— 

(Text of the Act Nos Printed.) 
THE TAMIL NADU APPROPRIATION 
(WOTE ON-AGCOUNT) ACT, 1977 
(Act No. 5 of 1977) 

[34st March, 1977] 
An Act to provide for the withdrawal of 
certain sums from and out of the Con. 
' golidated Fund of the State of Tamil 

Nadu for the services of a part of the 
_ financial year 4977-78. 


Be it enacted by Parliament in the Twenty. 
eighth Year of the Republic of India as 
follows :— 

(Text of the Act Not Printed. ) 
THE TAMIL NADU APPROPRIATION 
ACT, 1977 
(Act No. 6 of 4877) 

- —8ist March, 1977) 
An Ast to authorise payment and appro- 
priation of certain further sums from 
and out of tbe Gonsolidated Fund of the 

State of Tamil Nada for the services of 

the financial year 1976.77. 

Be it enacted by Parliament in the Twenty- 
eighth Year of the Republic of India as 
follows :— 

(Text of the Act Not Printed.) 








=kThe Acts are not published in the journal under the direction of the Government of India; and 
Government is not responsible for the accuracy of reproduction, 
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THE NAGALAND APPROPRIATION 
(YOT ON ACCOUNT) ACT, 1977 


(Act No.7 of 1977) 
[31st March, 1977] 


An Act to provide for the withdrawal of 
certain sums from a d ont of the Gon- 
solidated Fund of the State of Nagaland 
for the services of a part of the finan. 
cial year 1917-78. 

Be it enacted by Parliament in the Twenty- 
eighth Year of the Republic of India ag 
follows :— 

(Text of the Act Not Printed.) 
THE NAGALAND AFPROPRIATION 
CT, 1977 


(Act No. 8 of 4977) 
[81st March, 1977] 


En &ct to authorisa payment and appro- 
priation of certain further sums from 
and out of the Consolidated Fund of the 
State of Nagaland for the services of 
financial year 1976.77. 


Be it snacted by Parliament in the Twenty- 
eighth Year of the Republic of India as 
follows :— 

(‘Text of the Act Not Printed.) 
THE PONDICHERRY APPROPRIATION 
(YOTE ON ACCOUNT) ACT, 1977 


(Act No. 9 of 1977) 
[8ist March, 4977] 


An Act to provide for the withdrawal of 
certain sums from and out of the Con- 
solidated Fund of the Union Territory 
of Pondicherry for the services of a 
part of the financial year 1977.75. 

Be it enacted by Parliament in the Twenty. 
eighth Year of the Republic of India as 
follows :— 

(Text of the Act Not:Printed.} 


THE PONDICHERRY APPROPRIATION 
CT, 1977 
(Act No, 40 of 4977) 
[34st March, 1977] 


An Act to authorise payment and appro- 
priation of certain further sums from 
and out of the Consolidated Fund of the 
Union Territory of Pondicherry for the 
services of the financial year 1976.77. 
Be it enacted by Parliament in the Twenty. 

eighth Year of the Republic of India as 

follows :— 
_ (Text of the Act Not Printed.} 


emer MECN, 


The Finance Act, 1977 


A. I B- 


THE FINANCE ACT, 1977 
(Aot No. 14 of 1977} * 


(6th April, 1977] 


An Ast to continua for the financial year 
1917.78 the existing rates of income-. 
tax with certain modifications and to 
provide for the continuance of the pro- 
visions relating to auxiliary duties of 
customs and excise and the discontinu.. 
ance of the duty on salt for the said. 
year. 


Be it enacted by Parliament in the Twenty- 
eighth Year of the Republic of India as. 
follows :— 

4. Short title and commencement. — (1): 
This Act may be called THE FINANCE ACT,. 
1977. - 

(2) Save as otherwise provided in this Act, 
it shall be deemed to have zome into force on. 
the 1st day of April, 1977, 


2. Income.tax. — The provisicns of sec.. 
tion 2 of, and the First Schedule to, the 
Finance Act, 1976, shall apply in relation tco- 
incoms-tax for the assessment year or, as the 
cage may be, the financial year commencing: 
on the ist day of April, 1977, ag they apply 
in relation to income-tax for the assessment. 
year or, as the case may be, the financial year 
commencing on the 1st day of April, 1976.. 
with the following modifications, namely :— 

(a) in section 2,— 

(i) for sub-section (1), the following sub. 
section shall be substituted, namely :— 

(1) Subject to the provisions of gub- 
sections (2) and (4), for tha assessment year 
commencing on tha Ist day of April, 1977, 
income-iax shall be charged at the rates speci- 
fied in Part I of the First Schedule and shalt: 
be increaged,— 


{a) in the cases to which Paragraphs A, B.. 
C and D of that Part apply, by a surcharge 
for purposes of the Union; and 

(b) in the cases to which Paragraph E of 
that Part applies, by a surcharge, 
calculated in each case in the manner provid- 
ed therein: 


Provided that where an assessea, being x. 
company, has made, during the financial year 
commencing on the ist day of April, 1976, 
any deposit with the Industrial Development. 
Bank of India established under the Industrial 
Development Bank of India Act, 1964 under- 
the Companies Deposits (Surcharge on Income. 
tax) Scheme, 1976, then, the surcharge om 
income-tax payable by the company, —~ 

[*] Received the assent of the President on 6.4... 

1977. Act published in Gaz. of India; 6.4. 
1977, Part II-S. 1, Ext. P, 118. 

For Statement of Objects and Reasons, see Gaz. 
of India; 28.3-1977, Part II-8. 2 Fst.P. 8. 
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(a) in æ ease where the amount “of the 
deposit so made is equal to or exceeds the 
amount of surcharge on jncome-tax payable 
by it, shall be nil; and 

(b) in cago where the amount of the 
deposit so made falls shors of the amourt of 
surcharge on income.tax payable by it, shall 
be reduced by the amount of the deposit.”; 

(ii) sub-section (3) shall ba omitted; 

. (iii) for sub-section (8), the following sub- 
section shall be substituted, namely :— 


(8) Where an agssessee, being a company, 
makes, during the financial year commenzing 
on the 1st day of April, 1977, any deposit 
with the Industrial Development Bank of 
India established under the Industrial Dsve. 
lopment Bank of India Act, 1964 under any 
such scheme as the Central Government may, 
by notification in the Official Gazette, frame 
in this behalf, then, the surcharge on inccme- 
tax payable by the company for the assess- 


ment year commencing on the 1st dar of 


April, 1978, — 
(i) in a case where the amount of the 
deposit so made is equal to or exceeds the 
(contd. on Col. 2) 
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amount of surcharge on insome-tax payable 
by it, shall be nil; and 

(ii) in a case where the amount of the 
deposit so made fallg short of the amount of 
surcharge on income-tax payable by it, shall 


-be reduced by the amount of the deposit”; 


(iv) in sub-section (9), in clause (b), for the 
figures “1976”, the figures “1977” shall be 
substituted; 

(b) in the First Schedule, — 

(i) in Part I, — 

(1) for Paragraph A, the following Para- 
graph shall be substituted, namely: —— 


"Paragraph A 


Sub- Paragrapk I 
In the case of every individual or Hindu 
undivided family or unregistered firm or other 
association of persons or body of individuals, 


“whether incorporated or not, or avery artificial 


juridical person. referred to in sub.clause (vii) 
of clause (31) of section 2 of tae Income.-tax 
Act, not being a case to which Sub-Paragraph II 
of this Paragraph or any other Paragraph of 
this Part applies,— 


Rates of income-taz 


(1) ‘shee the total income does nat 
exceed Rs. 8,000 
(2) where the total income exceeds 
Rs. 8,000 but does not exceed Rs. 15,000 
(3) where the totel income exceeds 
Rg. 15,000 but does not exceed Rs, 20,000 
(4) where the total income exceeds 
Rs. 20,000 but does not exceed Rs. 25,000 
(5) where the total income exceeds 
Rs. 25,000 but does not exeéed Rs. 30,00C 
(6) where the total income exceeds 
Rg. 30,000 but does not exceed Rs. 50,000 - 
(7) where the total income exceeds 
Rs. 50,000 but does not exceed Rs. 70.006 
(8) where the total income exceeds 
Rs. 70,000 but does not exceed Rs. 1,00,0C0 
(9) where the total income exceeds 
Rs. 1,00,000 ` 


Surcharge on income-tax 


The amount of income.tax computed in 
accordance with the preceding provisions of 
this Sub-Paragraph shall be increased by a 
surcharge for purposes of the Union calculated 
at the rate of ten per cent of such income-iax. 


Nil; 


15 per cent of the amount by which the total 
income exceeds Rs. 8,000; 

Rs 1,050 plus 18 per cent. of the amount by 
which the total income exceeds Rs. 15,000; 
Rs. 1,950 plus 25 per cent. of the amount by 
which the total income exceeds Rs. 20,000; 
Rs. 3,200 plus 30 per cent. of tha amount by 
which the total income exceeds Rs. 25,000; 
Rs. 4,700 plus 40 per cent of the amount by 
which the total income exceeds Rs. 30,000; 
Rs, 12,700 plus 50 per cent, of the amount by 
which the total income exceeds Rg. 50,000; 
Rs. 22,700 plus 55 per cent. of the amount by 
which the total income exceeds Rg. 70,000; 
Rs. 39,200 plus 60 per cent. of the amount by 

which the total income exceeds Rs. 1,00,000. 
Sub.Paragraph IT 

In the case of every Hindu undivided family 

which at any time during the previous year 

has at least one member whose total income 

‘of the previous year relevant to the asgesg- 

ment year commencing on the Ist day of 
April, 1977 exceeds Rs. 8,000,— 


Rate of income.tax 


(1) where the total income does nət 
exeeed Rs. 8,000 i 

(2) where the total income exceads 
Rs. 8,000 but does not exceed Rg. 15,000 


Nil; 


18 per cent. of the amount by which the total- 
income exceeds Rs. 8,000: 
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(3) where the total income 
Rs. 15,000 but dogs not exceed Rs. 

(4) where the total income 
Rs. 20,000 but does not exceed Rs. 

(5) where the total ` income 
Rs. 25,000 but doss not exceed Rs. 30,000 

(6) where the total income exceeds 
Rs. 30,000 but does not exceed Rs. 50,000 

(7) twhere the total income exceeds 
Rs. 50,009 but does not exceed Rs. 70,000 

(8) where the total income exceeds 
Bs, 70,000 


Surcharge on income.tax 


The amount of income-tax computed in 
accordance with the preceding provisions of 
this sub-Paragraph shall be increased by a 
surcharge for purposes of the Union calculated 
at the rate of ten per cent. of such income. 
tax”; 

(2) Páragraph E shall ba omitted; 

(3) Paragraph F shall be re-lettered as 
Paragraph E anid in Paragraph E as 8o re- 
lettered, — 

(A) the words and figures “, other than the 


exceeds” 
20,0900 
exceeds 
25,000 
excesds 


Life Insurance Corporation of India esta. 


blished under the Life Insurance Corporation 
Act, 1956” ghall be omitted; 


(B) for the words, figures and letters ' ‘after 
the 31 day of March, 1961, or”, the words, 
figures and letters < 
March, 1961 but before the 1st day of April, 
1976, or” shall be substituted; 


(C) for the words, figures and letters “after 
the 29th day of February, 1964,"; the words, 
figures and letters “after the 29th day of 
February, 1964 but before the Ist day of 
April, 1976,” shall be substituted; 

(ii) in Part ITI, in sub-paragraph IL of 
Paragraph A, for the figures “1977”, the 
figures “1978” shall be substituted; 

(iii) in Part LV, in rule 9,— 

(a) for sub.ruleg (1) and (2), the following 
sub.rules shall be substituted, namely :— 


‘(1) Where the assessee hag, in the pre. 
vious year relevant to the assessment year 
commencing on the Ist day of April, 1977, 
any agricultural income and the net result 
of the computation of the agricultural income 
- of the agsassee for any one or mora of the 
previous years relevant to the assessment 
years commencing.on the Ist day of April, 
1974 or the ist day of April, 1975 or the ist 
day of April, 1976, is a loss, then, for the 
purposes of sub-section (2) of section 2 of this 

Act, — 
. G) the loss so computed for the previous 
year relevant to the assessment year com. 
mencing on the lst day of April, 1974, to 
the extent, if any, such logs has not baen set 
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‘after the 31st day of. 
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Es. 1,260 plus 25 per cent. of the amount by 
which the total income exceeds Rs. 15,000; 
Es. 2,510 plus 30 per ceni. of the amount by 

whioh the total income exceeds Rg. 20,000; 
Rs. 4,010 plus 40 per cent. of the amount by 
which the total income exceeds Rs. 25,000; 
Rs. 6,010 plus 50 per cont. of the amount by 
which the fotal income exceeds Rs. 30,000; 
Rs. 16,010 plus 55 per cent. of the amount by 
which the total income exceeds Rs. 50,000; 
Rs. 27,010 plùs 60 par cent. of the amount by 
which the total income exceeds Rs. 70,000. 


off against the agricultural income for the 
previous year relevant to the assessment year 
commencing on the 1st day of April, 1975 or 
the 1st day of April 1976, 

(ii) the loss so computed for the previous 
yoar relevant to the assessment year com. 
mencing on the 1st day of April, 1975, to the 
extent, if any, such loss has not bsen seb 
off against the agricultural income for the 
previous’ year relevant to the assessment 
year commencing on the ist day of April, 
1976, and 


(iii) the loss so computed for the previoug 
yoar relevant to the assessment year com. 
mencing on the 1st day of April, 1976, 
shall be set off against the agricultural in. 
come of the assessee for the previous year 
relevant to the assessment year commancing 
on the 1st day of April, 1977. 


Explanation. — In this sub-rule (2), the 
expression “‘section 2 of this Act” meang sec. 
tion 2 of the Finance Act, 1976, as applied 
for the purposes of this Act. 


(2) Where the assegsee has in the previous 
year ralevant to the assessment year com- 
mencing on the 1st day of April, 1978 or, if 
by virtue of any provision of the Income.tax 
Act, income-tax is to be charged in respect of 
the income of a period other than that previous - 
year, in such other period, any agricul. 
tural income and the net regult of the com- 
putation of the agricultural income of ‘the 
assessee for any one or more of the previous 
years relevant to the assessment years com- 
mencing on the 1st day of April, 1974 or tha 
1st day of April 1975 or the 1st day of April, 
1976 or the 1st day of April, 1977, ig a loss, 
then, for the purposes of sub-section (7) of 
section 2 of this Act, — 

(i) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the ist day of April, 1974, to the 
extent, if any, such logs hag not been set off 
against the agricultural income for the pre- 
vious year relevant to the assessment year 
commencing on the ist day of April, 1975 or 
the 1st day-of April, 1976 or the Ist day of 
‘April, 1977, 
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(ii) the loss go computed for the previous 
year relevant to the assessment year com. 
mencing on the lst day of April, 1975, to the 

. extent, if any, such logs hag not been sat off 
againgt the agricultural income for the pre- 
vious year relevant to the assessment year oom- 
mencing on the ist day of April, 1976 or the 
Ist day of April, 1977, i 


(iii) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the 1st day of April, 1976, to the 
extent, if any, such loss has not been set off 
against the agricultural income for the pre- 
vious year relevant to the assessment year 
commencing on the lst day of April, 1977, 
and 


(iv) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the 1st day of April, 1977, 


shall be set off against the agricultural income 
‘of the agsessee for the previous year relevant 
to the assessment year commencing on the 
1st day of April, 1978 or the period aforesaid.’; 


. (b) for sub-rule (5), the following sub-rule 
shall be substituted, namely :—~ 


(5) ‘Notwithstanding anything contained 
in this rule, no loss which hag not been deter. 
mined by the Income.tax Officer under the 
provisions of these rules, or the rules con. 
tained in Part IV:of the First Schedule to the 
Finance Act, 1974 or of the First Schedule 
to the Finance Act, 1975, or of the First 
Schedule to the Finance Act, 1976 shall be 
set off under sub-rule (1) or, as the case may 
be, sub-rule (2).”. 


3. Auxiliary duty of customs. — (1) In 
the case of goods mentioned in the First Sehe- 
dule to the Customs Tariff Act, 1975 (herein. 
after referred to as the Customs Tariff Act) 
or in that Schedule as amended from time to 
time there shall be levied and collected ag an 
auxiliary duty of customs an amount equal to 
twenty per cent. of the value of tha goods ag 
determined in accordance with the provisions 
of section 14 of the Customs Act, 1962 (herein. 
- after referred to ag the Customs Act.) 


(2) Sub-section (1) shall come into force on 
the ist day of July, 1977 and cease to have 
effect after the 31st day of March, 1978, 
except as respects things done or omitted to be 
done before such cesser, and section 6 of the 
General Clauses Act, 1897, shall apply upon 
guch cesser as if the said sub.section had then 
been repealed by a Central Act. 


(3) The auxiliary duties of customs referred 
to in sub-section (1) shall be in addition to any 
duties of customs chargeable on such goods 
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under the Customs Act, or any other law for 
the time being in force. 


(4) The provisions of the Customs Act, and 
the rules and regulations made thereunder, 
including those relating to refunds and exemp- 
tions from duties, shall, ag far ag may be, 
apply in relation to the levy and collection of 
the auxiliary duties of customs leviable under 
this section in respect of any goods as they 
apply in relation to the lavy and collection 
of the duties of customs on such goods under 
that Act or those rules and regulations, ag the 
case may be. 


4. Auxiliary duties of excise.— (1) In the 
caso of goods mentioned in the First Schedule to 
the Central Exciseg and Salt Act, 1944 (herein. 
after referred to a3 the Central Hixcises- Act); 
or in that Schedule ag amended from time to 
time, there shall be levied and collected ag an 
auxiliary duty of excise an amount equal to 
twenty per cent. of the value of the goods as 
determined in accordance with the provisions 
of section 4 of the Central Excises Act. 


(2) Sub.gection (1) shall come into force 
on the 1st day of July, 1977 and cease to have 
effect after the 31st day of March, 1978, 
except as respects things done or omitted to 
be done before such cesser, and section 6 of 
the General Clauses Act, 1897, shall apply 
upon such cesser ag if the said sub-section had 
then been repealed by a Central Act. 


(3) The auxiliary duties of excise referred 
to in sub.section (1) shall be in addition to any 
duties of excise chargeable on such goods 
under the Central Hixcises Act, or any other 
law for the time being in force. 


(4) The provisions of the Central Excises 
Act and the rules made thereunder, including 
those relating to refunds and exemptions from 
duties, shall, ag far as may be, apply in rela. 
tion to the levy and collection of the auxiliary 
duties of excise leviable under this section in 
respect of any goods as they apply in relation 
to the levy and collection of the duties of 
excise on such goods under that Act or those 
ruleg as the case may be. 


5. Discontinuance of salt duty.-- For the 
year beginning on the Ist dey of April, 1977, - 
no duty under. the Centra] Excises Act or the 
Customs Tariff Act shall be levied in respect 
of salt manufactured in, or imported into India. 


` 
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THE FOOD CORPORATIONS (AMEND. 
MENT) ACT, 1977 
(Act No. 12 of 1977)* 
[ith April 1977] 


An Act further to amend the Food Cor. 
porations Act, 1964. 


Be it enacted by Parliament in the Twenty- 
eighth Year of the Republic of India as fol. 
lows : — 


4. Short title and commencement.—(1) 
This Act may be called THE FOOD CORPO. 
RATIONS (AMENDMENT) ACT, 1977. 


(2) It shall be deemed to have come into 
force on the 31st day of December, 1976. 


2. Amendment of Sestion 12.4. — In 
Section 12.A of the Food Corporations Act, 
1964 (hereinafter referred to ag the principal 
Act) 

(i) in sub-section (3), for the words, bra. 
ckets and figures ‘‘subject to the provisions 
of gub-ss, (4), (5) and (6),” the words, bra- 
ckets, figures and letters ‘subject to the pro- 
visions of sub-ss. (4), (4-A), (4-B), (4-0), (5) 
and (6)” shall be substituted; 

(ii) after sub-s. (4), the following sub-sec- 
tions shall be inserted, namely :— 


(4.4) Notwithstanding anything contained 
in sub.s. (4),— 

(à) every officer or other employee in res. 
pect of whom an order of transfer under 
sub.s. (1) had bean made before the date of 
commencement of the Food Corporations 
(Amendmant) Act, 1977 (hereafter in this 
gaction referred to as the appointed day) shall, 
whether cr not he had exerciss1 the option 
under sub-s. (4) before the appointed day, 
exercise such option within six months from 
the appointed day; and ` 

(b) avery officar or other employee in res- 
pect of whom an order of transfer under 
gub-g. (1) may be made after the appointed 
day shall, within six months from the date 
of such order, exercise his option under 
gub.g. (4). 
and in each guch cise such option once exer- 
cised shall be final ; 

Provided that where an oficer or other 
employes haying exercised an option under 
gub-s. (4) before the appointed day — 

(i) has died or retired before the appointed 
day, or dies or retiras after the appointed 
day, before exercising tha option as required 
by thig sub-section, or 

(ii) does not exercisa the option as required 
by this sub-section. 





[+] Received the assent of the President on 
11-4-1977 Act published in Gaz. of India, 
12-4-1977 Part II-S. 1, Ext., p. 121. 

For Statement of Objects and Reasons, see Gaz. 
of India; 31-3-1977 Part II-S. 2, Ext. p. 58. 
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the option alrsady exercised by him shall be 
deemed to have been validly exercised by him 
under sub.s. (4). 


(4.B) Where an officer or other emplo- 


[s] 

(a) has died or retired, or dies or retires, 
after an order of transfer under gub.s. (1) 
in respect of such officer or other employee is 
made but before exercising the option under — 
sub.g. (4) or, ag the case may be, as required 
by sub-a. (4.4); or 

(b) has died or retired, or dies or retires, 
before an order of trensfer under sub.s. (1) in 
respect of such officer or other employee is 
made, 


he shall, notwithstanding anything contained 
in gub-s. (4) or sub-s. (4.4), — 

(i) in a cage falling under Cl. (a), be deemed 
to have exercised an option under gub.s. (4); 
and ` 
(ii) in a cage falling under Cl. (b), be 
deemed to have been transfarred under gub- 
s. (1) and exercised an option under sub.s. (4), 
to be governed by the leave, provident fund, 
retirement or other terminal benefits admis- 
sible to the employees of the Central Govern. 
ment in accordance with the rules and orders 
of the Central Government as amended from 
time to time : 


Provided that nothing in Cl. (a) of this sub- 
section shall apply to an officer or other em- 
ployee who has, before the appointed day been 
paid the terminal benefits as admissible to the 
employees of the Corporation under the ragu- 
lations made by the Corporation under this 
Act, unless such officer or other employea 
refunds in a lump sum within six months 
from the appointed day the amount of contri. 
butions made by the Corporation towards such 
terminal benefits; 


Provided further that nothing in Cl. (b) of 
this sub-section shall apply to an officer or 
other employee who has intimated, under the 
proviso to gub.gection (1), his intention of not 
becoming an employee of the Corporation. 

(4.0) Where an officer or other employes 
has exercised an option under sub-s. (4), or 
exercises, or is deemed to have exercised, an 
option under that sub-section, read with sub- 


~g. (4-A) or gub.g. (4.B), to be governed by the 


leave, provident fund, retirement or other 
terminal benefits admissible to the employees 
of the Central Government, such benefits shall 
be calculated on the bagig of the pay and 
allowances drawn by him in the Corporation.” 


3. Rəpsal and saving. — (1) The Food 
Corporations (Amendment) Ordinance, 1976, 
ig hereby repealed. 


(2) Notwiths'anding such repeal, anything 
done or any action taken under the principal 
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Act as amended by the said Ordinance shall be 
-deemed to have been done or taken under the 
eprincipal Act, as amended by thia Act. 


ee e 


THE PETROLEUM PIPELINES 
(ACQUISITIGN OF RIGHT OF 
USER IJ LAND) AMEND- 
MENT ACT, 1977 


(Act No. 43 of 4977)* 
[48th April, 1977] 


An Act to amend tha Petroleum Pipelizes 
(Acquisition of Right o? User in Land) 
Act, 1952. 


Ba it enacted by Parliament in the Twenty- 
ighth Year of the Republie of India as iol. 
dows :— 


4. Short title and commencement. — (1) 
‘This Act may be called THE PETROLEIJM 
PIPELINES (ACQUISIT ON OF RIGHT OF 
USER IN LAND) AMENDMENT ACT, 1977, 


(2) It shall be deemed to have come into 
"orce on 3rd day of February, 1977. 


2, Amendment of long title. — In the 
Petroleum Pipelines (Acquisition of Righ of 
‘User in Land) Act, 1962'(hereinafter refe-red 
to as the principal Act), in the long title, for 
tha words “for laying petroleum pipelines”, 
‘the words “for laying pipelines for the trans. 
port of petroleum and minerals” ara be 3ub. 
vatituted. 


8. Amendment of saction 4.—In section 1 
of the principal Act, in sub-section (1) for 
the words ‘‘Petroleum Pipelines”, the words 
“Petrolaam and Minerals Pipelines” sha.l be 
substituted. 


4, Amendment of section 2.—In section 2 
of the principal Act, 


(1) in clause (a), the following words shall 
‘be inserted at the end, namaly :— 


“and different persons or authorities may 
‘be authorised to perform all or any of the 
‘functions of the competert authority cnder 
this Act in the same area or different areas 
-apecified in the notification”; 


(ii) after clause (b), the following clause 
«shall be ingertsd, namely :— 


‘(ba) ‘‘minerals” have the meanings ass‘ gned 
‘to them in the Mines Act, 1952, and inslude 
‘mineral oils and stowing sand but dc not 
anclude petroleum;’. 


[*] Received the assent of the Presideat on 
18-4-1977, Act published in Gaz. of India, 
18-4-1977, Part II-S. 1, Ext., p, 125. 

For Statement of Objects and Reason, see 
ee of India, 4-4-1977, Part II-S. 2, Ezt., 
BD. 15. 
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§. Amendment of section 3. In section 3 
of the principal Act, in gub-saction (1), after 
the words “transport of petroleum’’, the words 
“or any mineral” shall be inserted. 


6. Amendment of sestion 4, —In section 4 
of the principal Act, after the words ‘‘for 
transporting petroleum”, the words ‘‘or any 
mineral” shall be inserted. 


7. Amendment of section 6.—In section 6 
of the principal Act,— 

(i) in sub-section (1),— 

(a) for the words "submit a report accord- 
ingly to the Central Government”, the words, 
brackets and figures “either make a raport in 
respect of the land described in the notification 
under sub-section (1) of section 3, or. make 
different reports in respect of different parcels 
of such land, to the Central Government con- 
taining his recommendations on the objections, 
together with the record of the proceedings 
held by him, for the decision of that Govern- 
mont” ghall be substituted; 

(b) after the words ‘‘the Central Govern- 
ment shall,” the words ", if satisfied that such 
land is required for laying any pipelino for 
the transport of petroleum or any mineral, = 
shall be inserted; 


(e) the words, brackets and figures ‘‘and 
different declarations may be made from time 
to time in respect of different parcels of the 
land described in the notification issued under 
sub-section (1) of gection 3, irrespective of 
whether one report or different reports have 
been made by the competent authority under 
thig section” shall be inserted at the end: 

(ii) in sub-section (2), for the words “in 
the land”, the words ‘‘in the land specified 
therein” shall be substituted; 

(iii) in sub-section (3), for the words ‘‘no 
declaration under this section has besn pub- 
lished”, the words ‘'no declaration in respect 
of any parcel of land covered by that notifica- 
tion hag been published under this section” 
shall be substituted; 

(iv) after sub-section (3), the following gub- 
section shall be inserted, namely :— 


“(3A) No declaration in respect of any land 
covered by a notification issued under sub- 
section (1) of section 3, published after the 
commencement of the Petroleum Pipelines 
(Acquisition of Right of User in Land) 
Amendment Act, 1977, shall be made after 
the expiry of three years from the date of 
guch publication.” 


8. Amendment of section 7.—In gub.sec- 
tion 7 of the principal Act, in sub-section (1), — 

(i) in clause (i), the word “and” at the end 
ghall be omitted; 
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(ii) aftar clause (i), the following clause 
shall be inserted, namely :—~ 

“(ia) for laying pipelines for the transport 
of petroleum it shall be lawful for any person 
authorised by the Central Government or such 
State Government or corporation to use such 
land for laying pipelines for transporting any 
mineral and where the right of user in any 


land has ‘so vested for laying pipelines for. 


transporting any mineral, it shall be lawful 
for such person to use such land for laying 
pipelines for transporting petroleum or any 
other mineral; and.” 


9. Amendment of section 9.—In section 9 
of the principal Act, after sub-section (2), 
the following sub-section shall be ingerted, 
namely :— 

(3) Where the owner or occupier of the 
land with respect to which a declaration has 
_ been made under sub-section (1) of section 6.— 

(a) constructs any building or any other 
structure, or 
_ (b) constructs or excavates any well, tank; 

reservoir or dam, or 

(c) plants any tree, 
on that:land, the Court of the District Judge 
within tha local limits of whose jurisdiction 
such land is situate may, on an application 
made to it by the competent authority and 
after holding such inquiry as it may deem fit 
cause the building, structure, reservoir, dam 
or tree to be removed or the well or tank to 
be filled cp, and the costs of such removal or 
filling up shall be recoverable from such owner 
or occupier in the same manner as if-the order 
for the recovery of such costs were & decree 
made by that Court.” 


40. Amendment of section 17. — In sec. 
tion 17 of the principal Act,-— 

(i) in sub section (1), for the word "pur. 
poses,” the word “provisions” shall be substi- 
‘tuted; 

(ii) in sub-section (3), for the words “before 
the expiry of the session in which it is so laid 
.or the successive sessions aforesaid,” the words 
“before the expiry of the session immediately 
following the session or the successive sessions 
aforesaid” shall be substituted. 


41. Repeal and ‘saving. — (1) The Petro- 
leum Pipelines (Acquisition of Right of User 
in Land} Amendment Ordinance, 1977 is 
hereby repealed. 
` (2) Notwithstanding such repeal, anything 
done or any action taken under the principal 
Act ag amended by the said Ordinance, shail 
be deemed to have been dona or taken under 
the principal Act a3 amended by this Aci. - 
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THE PREVENTION OF PUBLICATION 
OF OSJECTIONABLE MATTER 
(REPEAL) ACT, 1977 
[Act No. 14 of 1977]* 

[48th April, 1977] 


An Act to repeal the Prevention of Publi. 
cation of Objectionable Matter Act, 
4976, 

Be it enacted by Parliament in the Twenty- 
eighth Year of the Republic of India as 
follows :— 


4, Short title. — This Act may be called: 
THE PREVENTION OF PUBLICATION 
OF OBJECTIONABLE MATTER (REPEAL) 
AOT, 1977. 


2. Repeal of Act 27 of 4975. — The Pre. 
vention of Publication of Objectionable Matter 
Ast, 1976, is hereby repealed. 

THE PARLIAMENTARY PROCEEDINGS 
(PROTECTION OF PUBLICATION) 
AOT, 1977 
[Act No. 45 of 4877] 

[48th April, 1977] 
An Act to protect the publication of re- 
ports of proceedings of Parliament. 


Be iż enacted by Parliament in the Twenty-. 
eighth Year of the Republic of India ag ` 
follows :— 

4. Short title, extent and commenca- 
ment, — (1) This Act may be called THE 
PARLIAMENTARY PROCKEDINGS (PRO. 
THOTION OF PUBLICATION) ACT, 1977. 

(2) It extends to the whole of India except 
the State of Jammu and Kashmir. 

(3) It shall be deemed to have come inte 
force on the 25th day of March, ae. 3 

2. Definition. — In this Act, ‘nawspaper’’ 
means any printed periodical work containing 





- public news or Comments on public news, and. 


includes a news.agency supplying material for 
publication in a newspaper. 

3. Publication of reports of Pariiamen.. 
tary proceedings privileged. — (1) Save as 
otherwise provided in sub-s. (2), no persom 
shall be liable to any proceadings, civil or 
criminal, in any Court in respect of the publi. 
cation in a newspaper of a substantially true 
report of any proceedings of either House of 
Parliament unless the publication is proved to 
have been made with malice. 


[*] Received the assent of the President on 
18-4-1977. Act published in Gaz. of Indias, 
18-4-1977, Part I1-S.1, Ext , p. 129. 

For Statement of Objects and Reasons, see Gaz, 
of India; 4-4-1977, Part II-S. 2, Ext., p. 88. 

[+] Received the assent of the President om 
18-4-1977. Act published in Gaz. of India; 
18-4-1977, Part II-S. 1, Ext, p. 181. 

For Statement of Objects and Reasons, see Gaz. 
of India; 4-4.1977, Part II-S. 2, Ext., p. 30s 
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(2) Nothing in sub.g. (1) shall be constrved 
gs protecting the publication of any matier, 
the publication of which is not for the public 
good. 


4%. Act also to apply to Parliamentery 
proceedings broadcast by wireless tele. 
graphy. — This Act shall apply in relatior to 
reports or matters broadcast by means of 
wireless telegraphy as part of any. programme 
or service provided by means of a broadcast ng 
station situate within the territories to which 
this Act extends ag it applies in relatior to 
reports or matters publighed in a newspaper. 


THE DISPUTED ELECTIONS (PRIME 
MINISTER AND SPEAKER) ACT, 1977 
[Act No. 46 of 1977]* 

[48th April, 19°7] 

Kn Act to provide for Authorities to deal 

with disputed elections to parliament 

in the case of Prime Minister ed 

Speaker of the House of the Pesple and 
for matters connected therewith. 


Be it enacted by Parliament in the Twenty. 
eighth Year of the Republic of India as 


follows :— 
CHAPTER I 
PRELIMINARY 


4. Short title and commancement. — '1) 
This Act may be called THE DISPUTED 
ELECTIONS {PRIME MINISTER ARD 
SPEAKER) ACT, 1977. 


(2) It shall be deemed to have come into 
force on the 3rd day of February, 1977. 


2. Definitions. — In this Act, 
context otherwise requires, — 

(a) “Authority” means an Authority con. 
stituted under section 4 for the trial of a 
petition; 

(b) “candidate” means a person who hag 
been or claims to have been duly nominaied 
ag a candidate at any election; 

(c) "costs means all costs, charges and ax. 
penses of, or incidental to, a irial of a petition 
under this Act; 

(a) “election” means an election in the cise 
of Prime Minister or in the cage of Speaker: 

(e) “election in the case of Prime Minister” 
means an election to either House of Parlia- 
ment of a person who holds the office of Prime 
Minister at the time of guch election or is 

.sppointed as Prime Minister after such 
election; : 


unless fhe 


[*] Received the assent of the President on 
18.4.1977. Act published in Gaz of Incia; 
19-4-1977, Part II-S. 1, Ext., p. 1838. 

For Statement of Objects anc Reasons, see Gaz. 
of India; 5-4-1977, Part II-S. 2, Ext., p. 108, 
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(f) “election in the cage of Speaker” meane 
an election to the House of the People of a 
person who holds the office of Speaker ‘at the 
time of such election or is chosen as the 
Speaker for that House after such election; 

(g) “petition” means a petition calling in 
question an election; 

(h) “Prescribed” means prescribed by rules 
made under this Act; 

(i) “returned candidate” means a candidate 
whose name has been published under 8. 67 
of the Representation of the People Act, 1951, 
ag duly elected at an election in the case of 
Prime Minister or as the case may be, an elec- 
tion in the case of Speaker; 

(j) each of the expressions defined in the 
Representation of the People Act, 1951, but 
not defined in this Act shall have the samo 
Meaning as in that Act. 


CHAPTER II 
AUTHORITIES FoR DISPUTED ELAOTIONS 


8. Petitions in respect of disputed elec. 
tions. — No election shall be called in ques- 
tion except by a petition presented in accord. 
ance with the provisions of thig Act, 


4%, Authority to try a petition. — (1} 
Every petition shall be tried by an Authority, 
constituted for the purpose by the Central 
Government by notification in the Official 
Gazette. 


(2) The Authority shall consist of a single 
member, who is a Judge of the Supreme | 
Court, to be nominated in this behalf by the 
Chief Justice of India. 


(3) If for any reason a vacancy ocours im 
the office of member aforesaid, the Chief 
Justice shall, as soon as practicablo nominate 
a person to fill the vacancy, and thereupon the 
trial of the petition shall ba continued as if 
that member had been the Authority from the 
commencement of the trial of such petition : 

Provided that the Authority may, if it 
thinks fit, recall and re.examine any of the. 
witnesses already examined. 


CHAPTER IM 
PREJENTATION OF Puritions IN RESPECT 
OF DIBPUTED ÉLECTIONS 


5, Presentation of petition. — (1) A peti.. 
tion calling in question any election may be pre. 
sented on one or more of the grounds specified 
in gub-s, (1) of S. 100 and S. 101 of the Re. 
presentation of the People Act, 1951, to the 
Election Commission by any candidate at such. 
election or any elector within forty-five days 
from, but not earlier. than, the date of election. 
of the returned candidate, or if there are 
more returned candidates than one at the 


- 
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lection and the dates of their election are 
different, the last of those dates : 

Provided that a petition calling in question 
‘the election of a person who does not hold the 
Office of Prime Minister or, as the case may 
be, Speaker of the House of the People at the 
‘time of such election and who is appointed or 


` .chosen to that office after such election but be- 


‘fora the expiry of the time for presenting 
such election petition, may be presented with- 
in forty-five days from the date on which 
:guch person was appointed as the Prime 
Minister or chosen ag the Speaker of the 
“House of the <eople. 


Explanztion. — In this sub-section, ‘‘elec- 
zor” meang a person who was entitled to vote 
zat the election to which the petition relates 
whether he hag voted at such election or 
not. 


(2) A petition shall be deemed to have 
been presented to the Election Commission 
when it is delivered to the Election Commis. 
-sion or to guch other officer as may be appoint- 
‘ed by,it in this behalf — 

(a) by the person making the petition, or 

(b) by a person authorised in writing in 
his behalf by the person making the peti- 
‘gon. 


(3) Every petition shall be accompanied by 
as many copies thereof ag there are respon. 
«dents mentioned in the petition and one more 


-copy for the use of the Election Commission, — 


‘and every such copy shall be attested by the 
petitioner under his own signature to be a 
true copy of the petition. 

(4) Atthe time of presenting a petition, 
the petitioner shall deposit with the Election 
«Commission in such manner as may be pres. 
-cribed a sum of two thousand rupees as secu. 
wity for costs. 

(5) The Authority trying a petition may at 
‘any time during the course of the trial of the 
petition call upon the petitioner to give such 
‘further security for costs as it may direct. 


(G6) No person shall ba entitled to be joined 
as a respondent to a petition under sub- 
«section (3) of S. 10 unless he hag given such 
‘security for costs as fhe Authority may direct. 


6. Parties to the petition. — A petitioner 
-shall join ag respondents to his patition — 

(a) where the petitioner, in addition to 
claiming a declaration that the elsction of all 
-or any of the returned candidates is void, 
-claims a further declaration that he himself 
-or any other candidate has been duly elected, 
zall the contesting candidates other than the 
petitioner, and where no such farther decla. 
ration ig claimed, all the returned candidates 
sand 


A. Į. R. 


(b) any other candidate against whom 
allegations of any corrupt practice are made 
in the petition. 


7. Contents of petition. —(1) A petition — 

(a) shall contain a concise statement of 
the material facts on which thé petitioner 
relies; 


(b) shall set forth full particulars of any 
Corrupt practice that the petitioner alleges, 
including as full a statement as possible of 
the nameg of the parties alleged to have 
committed such corrupt practice and the date 
and place of the commission of each gush 
practice; and 


(e) shall be signed by the petitioner and 
verified in the manner laid down in the 
Code of Civil Procedure 1908, for the veri- 
fication of pleadings : 


Provided that where the welitidner alleges 
any corrupt practica the petition shall also 
be accompanied by an affilavit in the pre- 
scribed form in support of the allegation of 
guch corrupt practice and the particulars 
thereof. 

(2) Any schedule or annexure to the poti- 
tion shall also be signed by the petitioner 
and verified in tha same manner as the 
petition. 


8. Ralief that may be claimed by the 
petitionar. — A petitioner may, in addition 
to claiming a declaration that the election of 
all or any of the returned candidates ig void, 


‘claim a further declaration that he himself 


or any other candidate has been duly electad. 


9, Prozedura on raseiving petitions.—{1)} 
The Election Commission shall, as soon ag 
may be aiter the receipt of a petition under 
S. 5, forward it to the Authority for cee 
the petition. 


(2) Where more petitions than one have 
been received under S. 5 in respect of the 
same election, the Election Commission shall 
forward them to the Authority and such 
Authority may, in itg discretion, try them 
separately or in one or More groups. 


CHAPTER IV 
Trial of petitions 

40. Trial o? petitions. — (1) Subject to 
any rules made in this behalf, the Authority 
for the trial of any petition shall hold the 
trial ai New Delhi. 

(2) The Authority shall dismiss the peti- 
tion— 

(a) if the petition has not been presented 
within the period specified in gub.a. (1) of 
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‘(b) if the petition does not comply wish 
whe provisions of sub.s. (3) or sub-s. (4) of 
§. 5 or S 6. 

Explanation. — An order dismissing & 
petition under this sub-section shall be deez- 
ed to be an order made under cl. (a) of S. 16. 

(3) Any candidate not already a respon- 
deni to a petition shall, upon spplication 
made by him to the Authority within fourteen 
-days from the date of commencement of the 
‘trial and subject to any order as to secur-by 
for costs which may be made by the Autho. 
ity be entitled to be joined as a reepondent. 


Ei: planation. — For the purposes of this 
sub-section and of S. 15, the trial of a peti. 
‘tion shall be deemed to commence on {ne 
date fixed for the respondents to appear before 
the Authority and answer the claim or clai-:ns 
‘made in the petition. 


(4) The Authority may, upon such terms as 
+) costs and otherwise ag itt may deem it, 
‘allow the particulars of any corrupt practice 
alleged in the petition to be amended pr 
amplified in such manner as may in its opin- 
ion be necessary for ensuring a fair and 
‘affective trial of the petition, but shall rot 
allow any amendment of the petition which 
will have the effect of introducing particulars 
of a corrupt practice not previously alleged in 
the petition. 


(5) The trial of a petition shall, so far as 
‘is practicable consistently with the interests 
Of justice in respect of the trial, be continuad 
from day to day until its conclusion, unl:ss 
‘the Authority finds the adjournment of tae 
‘trial beyond the following day to be necessary 
for reasons to be recorded. 


(6) Every petition shall be tried as expedi- 
‘ously ag possible and endeavour shall be 
made to conclude the trial within six monihs 
‘rom the data of commencement of the trial. 


41. Procedura befora the Authority. — 
{1) Subject to the provisions of this Act and 
of any rules made thereunder every petit:ən 
shall be tried by the Authority, as nearly as 
may be, in accordance with the procedure 
applicable under the Code of Civil Proceduze, 
1908 to the trial of suits : 


Provided that the Authority shall have iho 


‘discretion to refuge for reasons to be recorced ` 


‘in writing, to examine any witness or wit- 
nesses, if it is of the opinion that the eviderce 
sof such witness or witnesses is not mater al 
for the decision of the petition or that she 
party tendering such witness or witnesses is 
doing so on frivolous grounds or with a view 
«o delay the proceedings. 

(2) For the purposes of any such trial, e 
Authority shall have all the powers of a Civil 
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Court while trying a suit under the Code of 
Civil Procedure, 1908, in respect of the follow- 
ing matters, namely : — 

(a) summoning and enforcing the attend. 
ance of any person and examining him on 
oath; : 


(b) requiring the discovery and production 
of any document, 


(ce) receiving evidence on affidavits; 

(d) requisitioning any public record or copy. 
thereof from any court or office; 

(e) issuing commissions for the examination 
of witnesses or documents; 

(£) such other matters as may be prescrib. 
ed. 

(3) The provisions of the Indian Evidence 
Act, 1872, ghall, subject to the provisions of 
this Act, be deemed to apply in all respects to 
the trial of a petition. 


(4) Any proceeding before the Authority 
shall be deemed to be a judicial proceeding 
within the meaning of 8. 193 of the Indian 
Penal Code. 


42. Sesracy of woting not to be infring- 
ed. — No witness or other person shal] be 
required to state for whom he hag voted at an 
election. 


43. Answering of criminating questions 
and certificate of indemnity. — (1) No wit- 
ness shall be excused. from answering any 
question a3 to any matter relevant to a matter 
in issue in the trial of a petition upon the‘ 
ground that the answer to such question may 
criminate or may tend to criminate him or 
that it may expose or may tend to expose him 
to any penalty or forfeiture : 

Provided that— 


(a) a witness, who answers truly all ques. 
tions which he is required to answer shall 
be entitled to receive a certificate of indem- 
nity for the Authority; and 

(b) an answer given by a witness to a 
question put by or before the Authority shall 
not, except in the case of any criminal pro- 
ceeding for perjury in ragpect of the evidence, 
be admissible in evidence against him in any 
civil oz criminal proceeding. 


(2) When a certificate of indemnity has 
been granted to any witness, it may be plead. 
ed by him in any court and shall be a full 
and completa defence to or upon any charge 
under Chapter IXA of tha Indian Penal Code 
or Part VII of the Representation of the 
People Act, 1951, arising out of the matter to 
which such certificate relates, but it shall 
not ba deemed to relieve him from any dia- 
qualification in connection with an election 
imposed by this Act or any other law. 
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44. Expenses of witnesses. — The reason. 
able expanses incurred by any person in attend- 
ing to give evidence before the Authority 
may be allowed by it to such person, and 
shall, unless the Authority otherwise directs, 
be deemad to be part of the costs. 


45. Recrimination when seat claimed.— 
(1) When in a petition a declaration that any 
candidata other than the returned candidate 
has been duly elected is claimed the returned. 
candidatas or any other party may give evi- 
dence to prove that tha election of such candi- 
date would have been void if he had been -the 
returned candidate and a petition had been 
presented calling in question his election : 

Provided that the returned candidate or 
such other party, ag aforesaid shall not be 
entitled to give such evidence unless he has, 
within fourteen days from the date of com- 
mencement of the trial, given notice to the 
Authority of his intention to do so and has 
also given the security and the further secu- 
rity referred to in sub-sections (4), (5) and (6) 
respectively of 8. 5. 

(2) Every notice referred to in sub-s. (1) 
shall be accompanied by the statement and 
particulars required by 8.7 in the cage of a 
petition and shall be signed and verified in 
like manner. 


46. Dacision of tha Authority. — At the 
conclusion of the trial of a petition the Autho- 
rity shall make an order— 

(a) dismissing the petition ; or 

(b) declaring the election of all or any of 
the retu-ned candidates to be void ; or 

(c) declaring the election of all or any of 
the returned candidates to be void and the 
petitioner or any other candidate to have been 
duly elected. 


47. Other orders to be made by the 
Authority. — (1) At the time of making an 
order urder §.16, the Authority shall alsa 
make an order, — 

(a) where any charge is made in the poti- 
- tion of any corrupt practice having been com- 
mitted at the election recording — 

(i) a Snding whether any corrupt practice 
has or hag not been proved to have been com- 
mitted at the election, and the nature of that 
corrupt practice į and 

(ii) the names of all persons, if any, who 
have been proved atthe trial to have been 
guilty of any corrupt practice and the nature 
of that practice ; and 

(b) fixing the total amount of costs payable 
and gpecifying the pergons by and to whom 
eosts shall be paid : 

Provided that a person who is nota party 
to the petition shall not be named in the order 
under sub-cl. (ii) of al. (a) unlesa— 


A. l Ba 


(a) he- has been given notice to appear 
before the Authority and to show cause why 
he should not be so named; and | 

(b) if he appears in pursuance of the notice 
he hag been given an opportunity of. crogg. 
examining any witness who hag already been. 
examined by the Authority and hag given 
evidence against him. of calling evidence in 
his defence and of being heard. 


(2) In this section and in S. 18, the expres- 
sion "agent? has the sarae meaning as in 
S. 123 of the Representation of the People- 
Act, 1951. . 


48. Grounds for declaring election to bo - 
zoid. — (1) Subject to tha provisions of sub. 
s. (2) if the Authority is of opinion— 

(a) that on the date of his election a re- 
turned candidate was not qualified, or wae 
disqualified, to be chosen to fill the seat under 
zhe Constitution or the Representation of the 
People Act, 1951 or this Act or the Govern- 
ment of Union Territories Act, 1963 ; or 


(b) that any corrupt practice has been com.. 
mitted by a returned candidate or his election 
agent or by any other person with the con. 
sent of a returned candidate or hig electiom 
agent ; or 

(c) that any nomination hag been impro- 
perly rejected ; or 

(d) that the result of the election in go far 
as it concerns the returned candidate has beem 
materially affected — 

(i) by the improper acceptance of any 
nomination, or 

(ii) by any corrupt practica committed im 
the interests of the returned candidate by an 
agent other than his election agent, or 

(iii) by the improper reception, refugal or 
rejection of any vota or the reception of any 
yote whick is void, or 

(iv) by any non.complianca with the pro. 
visions of the Constitution or of this Act or of 
any ruleg or orders made under this Act, the 
Authority shall declare the election of the 
returned candidate to be void. 

(2) If in the opinion of the Authority 
returned candidate has been guilty by an 
agent, othar than his election agent, of any 
corrupt practice bat the Avushiorily is satis. 
fied— 

(a) that no such corrupt practice was com- 
mitted at the election by the candidate or his 
alection agent, and every such corrupt practice 
was committed contrary to che orders. and 
without tha consent, of the candidate or his 
election agent ; 

(b) that the candidate and his election agent 
took all reasonable meang for preventing the 
commission of corrupt practices at the olee- 
tion ; and 


“4977 
(e) that in all other respests the election 
was free from any corrupt practice on tae 
part of the candidate or any of his agenss, 
then the Authority may decide that the eles. 
‘tion of the returned candidate is not void. 


49. Grounds for which a sandidate other 
than the returned candidate may ba ce- 
slaved to have been elected.—If any person 

. who hag lodged a petition has, in addition to 
calling in question the election of the returned 
4andidate claimed a declaration that he hin- 
self or any other candidate has been drly 
elected and the Authority is of opinion— 

(a) that in fact the petitionsar or such otker 
candidate received a majority of the va. id 
votes ; or 

(b) that but for the votes obtained by the 
returned candidate by corrupt practices the 
petitioner or such other candidate would have 
obtained a majority of the valid votes, the 
Authority shall after declaring the election of 
tthe returned candidate to be void declare the 
petitioner or such other candidata, as the case 
may bo, to have been duly elected. 


20. Communication of orders of the 
Authority, — The Authority shall, ag soon as 
may be after the conclusion of the trial ož a 
petition, intimate the substanze of the decison 
to the Election Commission and the Speaker 
or the Chairman, ag the case may be, of the 
House of Parliament and as soon as may be 
thereafter, shall send to the Election Oommis- 
‘sion an authenticated copy of the decision. 


24. Costs,—Costs shall be in the discret:on 
-of the Authority : 

Provided that where a polition is dismissed 
under clause (a) of S. 16, the returned candi- 
date shall be entitled to the costa incurred by 
him in contesting the petition and accordingly 
the Authority shall make an order for costs in 
favour of the returned candidate. 


22. Orders of Authority to be final. — 
No order made by an Authorisy under this Act 
-ghall be called in question jn any Court. 


23. Effect of orders of Authority. -— 
{1) An order made by an Authority under tais 
Act shall take effect as soon as itis pro. 
nounced by the Authority. 


(2) Where by an order under §.16 the 
lection ofa returned candidate. is declared 
to be void, acts and procesdingg in wh ch 
that returned candidate has, before the date 
Shereof, participated aga member of Para- 
mentor, as the Prime Minister or as ths 
Speaker of the House of the People shall act 
‘be invalidated by reason of that order, mor 
shall such candidate be subjected to any 
diability or penalty on the ground of suich 
participation. 
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OHAPTER V 
Miscellaneous 


24. Withdrawal and abatement of poti- 
tions. — The provisions, of Ss. 109 to 116 
{both inolusive) of the Representation of the 
People Act, 1951 relating to withdrawal and 
abatement of election petitions shall, so far as 
may be, apply in relation to withdrawal and 


abatement of petitions under this Act subject 


to the modifications that the references therein 
to an election petition, High Court and peti. 
tioner shall ba construed a3 references to a 
petition under this Act, the Authority for 
hearing such petition and the petitioner in res- 
pect of such petition respectively. 


25. Payment of costs out of security 
deposits and return of such deposits. — 
(1). If in any order as to costs under the pro- 


‘visions of this Act there is a direction for pay- 


ment of costs by any party to any person, such 
costs shall, if they have not been already paid, 
be paid in full, or so far as possible out of 
the gecurity deposit and the further security 
deposit if any, made by suck party under this 
Act on an application made in writing in that 
behalf within a period of one year, -from the 
date of such order to the Election Commission 
by the pergon in whose favour the costs have 


. been awarded. 


(2) If there ig any balance left of any of 
the said security deposits after payment under 
sub-section (1) of the costs referred to in that- 
sub-section, such balance or where no costa 
have been awarded or no application ag afore- 
said has been made within the said period 
of one year, the whole of the gaid security 
deposits may, on an application made in that 
behalf in writing to the Election Commission 
by the person by whom the deposits have been 
made, or if such person dies after making 
such deposits. by the legal representative of 
such pergon, be returned: to the said person or 
to his legal representative, as the case may be. 


26. Execution of orders as to costs, — 
Any order as to costs under the provisions of 
this Act may be produced before the principal 
Civil Court of original jurisdiction within the 
local limits of whose jurisdiction any person 
directed by such order to pay any sum of 
money has a place of residence or business or 
where such place is within a presidency.town 
before the Court of Small Causes having juris. 
diction there, and such Court shall execute 
the order or cause the same to be executed in 
thé same manner and by the same procedure 
as if it were a decree for the payment of 
money mede by itself in a suit: : 

Provided that where any such costs or any 
portion thereof may be recovered by an ap- 


14 [Act 17] 


plication made under sub-section (1) of S. 23 
no spplication shall lie under this sectioa 
within a period of one year from the date cd 
such order unlegs it is for the recovery of ths 
balance of any costs which has been left ur 
Teslised after an application has been mads 
under that sub-section owing tothe insu- 
ciency of the amount of the security deposi 
referred to in that sub-section. 

21. Power to make rules. — (1) Ths 
Central Government may make rules fo 
carrying out the purposes of this Act. 

(2) In particular and without prejudice to 
the generality of the foregoing power, suca 
rules may provide for all or any ofthe fob 
lowing matters, namely :— 

(a) tae deposit or further deposit to ba 
made by the petitioner as security for tha 
costs ; 

(b) the appointment of officers and othe 
employees for assisting the Authorities in tha 
discharge of their functions and the condi 
tions of service of such officers and othe- 
employ ses; 

(c) the custody of deposits made unde- 
this Act, the paymentof costs ont of such 
deposits on an application made under §. 2.5 
and other matters relating to the disposal G 
such applications; 

(d) the fees, if any, payable in respect ci 
any petition or application under this Act; 

(e) any other matter which has to be pre. 
scribed by or provided for by rules mad; 
under this Act. 

(3) Every rule made by the Central Gov. 
ernment under this Act shall be laid, as soom 
as may be after it is made, before eack 
House of Parliament while it isin session. 
for a total.period of thirty days which mar 
be comprised in one session orin two or 
More guccessive sessions, and if, before thw 
expiry of the session immediately following 
the gassion or the successive sessions afore. 
said, both Houses agree in making any modi. 
fication in the rule or both Houses agrea thas 
the rule should not be made, the rule shal 
thereafter have effect only in suck modifier 
form or be of no effect, as the case may be: 
ao, however, that any such modification o~ 
annulment shall be without prejudice fo thw 
validity of anything previously done unde- 
that rule. y 

98. Repeal and saving. — (1) The Dis. 
puted Elections (Prime Minister and Speaker! 
Ordinance, 1977, is hereby repealed. 

(2) Notwithstanding such repeal, anything 
done or any action’ taken under the provision: 
of the said Ordinance shall be deemed ta 
have been done or taken under the correg- 
ponding provisions of this Act. 
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ALBE 


THE CALTEX (ACQUISITION OF 
SHARES OF CALTEX OIL REFIN. 
ING (INDIA) LIMITED AND oF 
THE UNDERTAKINGS IN INDIA 
OF CALTEX (INDIA) LIMITED] 
ACT, 1877 
{Ect No. 17 of 1977)* 

[28rd April, 4977] 


An Sct to provide, in the public interast,. 
for the acquisition of tha shares of 
Caltex Oil Refining (India) Limited and 
for the acquisition and transfer of the 
right, title and interast of Caltex (india) 
Limited in relation to its undertakings 
in India and thereby to secure that the 
ownership and control of the petroleum 
products produced by the Caltex Oil 
Refining (india) Limited, and marketed: 
aud distributed by the said undertak.. 
ings, in India, are so distributed as bast. 
to subserve the common good. 


Whereas the Caltex Petroleum Corporation 
(a foreign company) has at present the owner- 
ship of, and control over, a significant portion. 
of tha petroleum products produced, marketed 
and distributed in India by reason of the fact. 
that one of its subsidiaries, namely, the Caltex 
Oil Refining (India) Limited (an Indian com- 
pany), is carrying on the business of refining: 
crude oil and producing petroleum products: 
in India and another of its subsidiaries, namely, 
the Caltex (India) Limited (a foreign com- 
pany), is carrying on through its undertakings: 
in India the business of marketing and distri- 
buting petroleum products: 


And whereas it is expe`m:. in the public 
interest that the shares of the su.d Caltex Oil 
Refining (India) Limited and the undertakings. 
in India of the said Caltex (India) Limited: 
should be acquired; 
And whereas such acquisition is for giving. 
effect to the policy of the State towards secur. 
ing the principle specified in clause (b) of 
article 39 of the Constitution as the ownership 
and control of the material resources of the 
community, to wit the petroleum products pro. 
duced by the said Caltex Oil Refining (India) 
Limited and marketed and distributed by the 
undertakings of the said Caltex (India) Limited, 
in India, would by reason of such acquisition 
become vested in the State and thereby go 
distributed as best to subserve the common 
good. 
* Received the assent of the President on 23-4- 
1977. Act published in Gaz. of India, 28-4- 
1977, Part II-S. 1, Ext. p. 147. 

For Statement of Objects and Reasons: see Gaz, of 
India, 1-4-1977, Part II-S. 2, Ext. p. 72. 
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Be it enacted by Parliament in the Twen:y- 
eighth Year of the Republic of India as Dl. 


lows :— 
CHAPTER I 
PRELIMINARY 


4. Short title and commencement. — (1) 
This Act may be called THE CALTEX 
[ACQUISITION OF SHARES OF CALTEX 
OIL REFINING (INDIA) LIMITED AND 
OF THE UNDERTAKINGS IN INDIA OF 
CALTEX (INDIA) LIMITED] ACT, 1977. 


(2) It shall be deemed to have come iato 
force on the 30th day of December, 1976. 


%, Definitions.—In this Act, unlegs the can. 
text otherwise requires, — 


~ (a) ‘appointed day’ means the 30th iy o? 
Decomber, 1976; 


(b) "Caltex (India)? means the Calex 
(India) Limited, a foreign company within ihe 
moaning of section 591 of the Companies Act, 
1956, incorporated in Bahamas Islands and 
having its registered office in the City oi 
Nassau in the Island of New Providence; 

(c) ‘Caltex Oil Refining” means the Calex 
Oil Refining (India) Limited, being a company 
as defined in the Companies Act, 1956, snd 


having its registered office at Shoorji Vallabh. 


dass Marg, Bombay; 

(d) “Caltex Petroleum” means the Calzex 
Petroleum Corporation, a company incorporazed 
in the State of Delaware in the United States 
of America and having its principal business 
office at 380, Madison Avenue, New York, 
United States of America; 

(e) “Government . company” means a ccm- 
pany as defined in section 617 of the Compares 
Act, 1956; 

(f) “notification” means a notification pab- 
lished in the Official Gazette; 

(g) “prescribed” means prescribed by rvles 
made under this Act. 


CHAPTER i 


ACQUISITION OF THH SHARES OF 
CALTEX Om REFINING 


3. Transfer and vesting in the Central 
Government of shares of Caltex Oil Refin. 
ing.—(1) On the appointed day, all the shaves 
in the capital of Caltex Oil Refining shall, by 
virtue of this Act, stand transferred to, end 
vested in, the Central Government. 


(2) All the shares which have vested in the 
Central Government under sub-section _1) 
shall, by force of such vesting, be freed end 
discharged of all trusts, liabilities, obligations, 
mortgages, charges, liens and other encum. 
brances affecting them, 
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(3) Any dividend payable by. Caltex Oil 
Refining in respect of any period beginning. 
from the lst day of January, 1976, shall be 
payable to the Central Government. 


%, Management of Caltex Oil Refining. — 
(1) For the purpose of enabling Caltex Oik 
Refining to function as a Government com- 
pany, the Central Government may, by notifi- 
cation, make such amendments in the memo- 
randum and articles of association of that 
company and such other provisions as it may 
consider necessary. 


(2) Any amendments in the memorandum 
and articles of association of Caltex Oil Refin- 
ing and any other provisions made under sub- 
section (1), shall have effect notwithstanding 
anything contained in the Companies Act, 


1956. 
CHAPTER III 


ACQUISITION OF THE UNDERTAKINGS OF 
Caurex (Inpra) IN Inpra 


5. Teansfer and vesting in the Centrak 
Government of the undertakings of Caitex 
(india) in India.—On the appointed day, the 
right, title and interests of Caltasx (India) in 
relation to its undertakings in [ndia shall, by 
virtue of this Act, stand transferred to, and 
vested in, the Central Government. 


6. General effect of vesting. — (1) The 
undertakings of Caltex (India) referred to in 
section 5 shall be deemed to include all assets, 
rights, powers, authorities and privileges and 
all property, movable and immovable, cash. 
balances, reserve funds, book debts, invest- 
ments and all other rights and interests in, or 
arising out of, such property as were, imme. 
diately before the appointed day, in the owner.. 
ship. possession, power or control of Caltex: 
(India), in relation to its undertakings in India, 
and all books of account, registers, records: 
and all other documents of whatever nature 
relating thereto and shall also be deemed to- 
include all borrowings, lisbilities (including 
the liability for the payment of any pension 
and other pensionary benefits to the persons: 
employed in relation to ifg undertakings in 
India) and obligations of whatever kind them 
subsisting of Caltex (India) in zelation to its: 
undertakings in India : 


Provided that remittances outside India of 
any money for the payment of pension or other 
pensionary benefits shall be subject to the. 


-rules and regulations for the time being inm 


force in relation to such remittances. 


(2) The profits earned by Caltex (India) in: 
relation to its undertakings in India from the 
1st day of January, 1976 shall be payable te 
the Central Government. 
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(3) Unless otherwise expressly provided by 
this Act, all deeds, bonds, agreements, powers 
-of attorney, granis of legal representation and 
other instruments of whatever nature in rela- 
tion to the undertakings of Caltex (India) in 
Andia subsisting or having effect immediately 
before the appointed day, and to which Caltex 
(India) is a party or which are in favour of 
Caltex (India) shall be of as full force and effect 
against or in favour of the Central Govern- 
ment and may be enforced or acted ag fully 
and effectually as if in the place of Caltex 
India), the Central Government had been a 
‘party thereto or ag if they had been issued in 
favour of the Central Government. 

(4) If on the appointed day, any suit, appeal 
_ or other proceeding of whatever nature in 
gelation to the undertakings of Caltex (India) 
ån India. which have been transferred to, and 
vegted in, the Central Government under sec- 
sion 5, is pending by or against Caltex (India), 
¢he same shall not abate, be discontinued or 
be, in any way, prejudicially affected by 
weason cf the transfer of the undertakings of 
Caltex (India) in India or of anything contain. 
ed in this Act but the suit, appeal or other 
‘proceeding may be continued, prosecuted and 
enforced by or against the Central Govern- 
ment. 


7. Spacial provisions as to certain rights 
and intarests held by Caltex (India) before 


the appointed day. — (1) Every right or- 


interest in respect of any property in Indis 
including a right under any leage or under 
any right of tenancy or any right under any 
arrangement to secure any premises for any 
sjgurpose}, which Caltex (India) hald imme. 
diately before the appointed day, shall, not. 
withstanding anything contained in any other 
Jaw or in any agreement or instrument relating 
to such right or interest, vest in, and be helč 
‘oy, the Central Government on and after the 
appointed day on the same terms and condi- 
‘ions on which Caltex (India) would have hele 
4t, if no negotiations had taken place for the 
acquisition by the Central Government of the 
‘undertakings of Caltex (India) in India or, ag 
he casa may be, if this Act hed not beer 
‘pagsed . 


(2) If at any time after the 2nd day of Feb. 
ruary, 1974 (being the date on which the 
‘Central’ Government's policy for acquiring 
-undertakings engaged in the production, market. 
ang or distribution of petroleum products was 
„mads known) and before the commencement ot 
this Act, Caltex (India) surrendered or other. 
wise relinquished any right or interest ir 
respect of any property in India (including s 
right under any leass or under any right ot 
‘tenancy or a right under any arrangement to 
securo any premises for Oy, purpose), then, for 
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the purposes of this Act, notwithstanding any- 
thing contained in any other law or in any 
agreement or instrument relating to such right 
or interest, the Central Government shall, on 
and after the appointed day, be entitled to such 
right or interest on the same terms and condi. 
tions on which Caltex (India) would have been 
antitled to such right or interest if it had not 
surrendered or otherwise relinquished such 
right or interest and this Act had not been ` 


. passed : 


Provided that nothing in this sub-section 
shall apply to any right or interest surrendered 
or otherwise relinquished by Caltex (India) 
before the commencement of this Act for suffi. 
cient monetary consideration. 


(3) On the expiry of tha term of any lease, 
tenancy or arrangement referred to in sab- 
section (1) or sub-section (2), auch lease or- 
tenancy or arrangement shall, if so desired by 
the Contral Government, be renewed or con- 
tinued, so far as may be, on the game tarms 
and conditions on which the lease or tenancy 
or arrangement wag originally granted or 
entered into. 


8. Removal of doubts.—(1) For the re. 
moval of doubts, it is hereby declared that tha 
provisions of sections 5, 6 and 7 shall apply to 
the extent to which any property appertains 
to the business carried on by Caltex (India) in 
India; and to the rights and powers acquir2d, 
and to debts, liabilities and obligations in. 
curred, and to contracts, agreements and other 
ingtruments made, by Caltex (India) in India, 
and to legal procesdings relating fo those 
matters pending in any Court or tribunal in 
India. 

(2) If any question arises as to whether any 
property appertained, immediately before she 
appointed day, to any business of Caltex (India) 
in India, or whether any rights, powers, debts, 
liabilities or obligations were acquired or in. 
curred or any contract, agreement or other 
instrument was made by Caltex (India) for she 
purposes of ity business in India, or whether 
any documents relate to those purposes: or 
whether the provisions of section 7 apply in 
relation to any property, the question shall be 
referred to the Central Government which 
shall, after giving a reasonable opportunity of 
being heard to the persons interested in the 
matter, decide it in such manner as it may 
think fit. 


9. Power of Osantral Government to 
diract vesting of the undertakings of Caltex 
(India) in a Government company. — (1) Not- 
withstanding anything coutained in sections 5, 
6 and 7, the Central Government may, if i> is 
satisfied that a Government company is willing 
to comply, or has complied, with such terms 
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and conditions as that Government may thnk 
it to impose, direct by notification, that she 
right, titlo and interest and the liabilities of 
Caltex (India) in relation to any of its under. 
takings in India shall, instead of continuing to 
vest in the Central Government, vest in sha 
Government company əiiher on the date of 
the notification or on such earlier or later data 
{not being a date earlier than the appointed 
day) ag may be specified in the notification. 


(2) When the right, title and interest and 
the liabilities of Caltex (India) in relation to 
ita undertakings in India vest in a Govern. 
ment company under sub-section (1), all the 
mvights and liabilities of the Central Govern. 
meni in relation to such undertakings shall. on 
and from the date of such vasting, be deemed 
to have become the rights and liabilities, res- 
pectively, of the Government company. 


(3) The provisions of sections 5,6 ati 7 
shall, so far ag may be, apply in relation to 
‘guch’ Government company as they apply in 
relation to the Central Government and for 
this purpose references therein fo the ‘‘Central 
Government” shall be construed as refererces 
to such Government company. 


CHAPTER IV 

. PAYMENT OF AMOUNT 

40. Payment of amount to Caltex Petro- 
Jeum and Caltex (India). —(1) For the transe 
fer to, and vesting in, the Central Government 
ander section 3 of the shares of Caltex Dil 
Refining and for the transfer to, and vesting 
ån, the Central Government under section & of 
the right, title and interest of Caltex (Incia) 
in relation to itg undertakings in India, there 


shall be paid by the Central Government an 


aggregate amount of rupees thirteen crores to 
Caltex Petroleum and Caltex (India) in tho 
proportions agreed to by them. 


(2) The amount specified in sub-section (1) 
hall carry interest free of income.tax at bhe 
rate of eight per cent. per annum from the 
lst day of January, 1977, till the date of ray- 
ment in.the manner gpecified in the Schedule. 


(3) The amounts payable under sub.sec. 
tions (1) and (2) shall be payable in instal- 
ments in accordance with the provisions of the 
Schedule. 


(4) In addition to the amounts mentionec in 
‘gub.sections (1) and (2), the Central Govern. 
ment shall pay to Caltex Petroleum or Caltex 
{India} as the case may be, such amount in 
Indian currency as may be required by the 
asid companies to pay towards all taxes in 
India on the amounts payable under the caid 
gub-gections and all other taxes in India the 
liability for the payment of which. ar.seg 


1977 Acts’2, 
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directly on the transfer to, and vesting in, the 
Central Government of the shares of Caltex. 
Oil Refining and of the undartakings of Caltex. 
(India) in India. ` 


CHAPTER V 
PROVISIONS RELATING TO EMPLOYEES 


41. Transfer of service of existing em-- 
ployees of Caltex (India), ete.—(1) Every 
whole-time officer or other employes of Caltex 
(India) who was, immediataly before the ap. 
pointed day, employed by Caltex (India) in 
connection with its undertakings in India, and 
every whole time officer or other employee of 
Caltex (India) who was, immediately before 
the appointed day, temporarily holding any 
assignment outside India shall, on the ap. 
pointed day, become an officer or other em. 
ployee, as the case may be, of the Central 
Government or the Govarnment company 
(hereinafter referred to as the successor Gov- 
ernment company) in which the right, title 
and interest of Caltex (India) in relation to its 
undertakings in India have vested under this 
Act and shall hold office or service under the 
Central Government or the successor Govern. 
ment company, as the cage may be, on the 
same terms and conditions and with the same 
rights to pension, gratuity and ‘other matters 
as would have been admissible to him if there © 
had been no such vesting and shall continue to 
do so unless and until his employment under 
the Central Government or the successor Gov- ` 
ernment company is-duly terminated or until 
his remuneration and conditions of service are 
duly altered by the Central Government or - 
the successor Government company. 

(2) Subject to rules made in this behalf: 
under section 23, every whole-time officer or- 
other employee of Caltex Oil Refining who 
was, immediately before the appointed day.. 
employed by Caltex Oil Refining in India, and 
every whole-time officer or other employee of: 
Caltex Oil Refining who was, immediately 
before the appointed day, temporarily holding. 
any assignment outside India shall, on and. 
from that day, continue to be an officer or 
other employee of Caltex Oil Refining on the 
same terms and conditions and with the 
same rights to pension, gratuity and other 
matters as are admissible to him immediately 
before that day and shall continue to hold 
such office unless and uniil his employment: 
under the Caltex Oi] Refining is duly termi- 
nated or until hig remuneration and conditions. 
of service are duly altered by that company. 


(3) If any question arises as to whether 
any person was a whole-time officer or other 
employee of Caltex (India), or aa to whether 
any officer or other employee was employed 
wholly or mainly in connection with the 
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undertakings of Caltex (India) in India imme. 
diately before the appointed day, or whether 
any whole.time officer or other employee of 
Caltex (India) was temporarily holding any 
assignment outside India, the question shall be 
referred, within a period of two years from 
the appointed day, to the Central Government 
which shall, after giving a reasonable oppor. 
tunity of being heard to the person concerned 
in the matter, decide ij in such manner as it 
thinks fit and such decision shall be final. 


(4) Notwithstanding anything contained in 
the Industrial Disputes Act, 1947, the Pay. 
ment of Gratuity Act, 1972, or in any other 
law for the time being in force, the transfer 
of the services of any officer or other amployée 
under sub-section (1) shall not entitle any such 
officer or other employze to any compensation 
or gratuiiy under those Acts or such other law, 
and no such claim ghall be entertained by any 
Court, tribunal or other authority. 


42, Provident, superannuation, welfare 
fund etc. — (1) Where a provident, superan- 
nuation, welfare or other fund hag baen esta. 
blished by Caltex (India) for the benefit of 
the persons employed by it in connection with 
its undertakings in India, the moneys relatable 
to the employees — 

(i) whose services are transferred by or 
under this Act to the Central Government or 
the successor Government company, or 

(ii) who are in receipt of pension or other 
pensionary benefits immediately before the 
appointed day, 
shall, out of the moneys standing, on that day, 
to the credit of such provident, superannua. 
tion, welfare or other fund stand transferred 
to, and vested in, the Central Government or 
the successor Government company, as the 
case may be, free from any trust that may 
have been constituted by Caltex (India) in 
respect thereof. 


(2) The moneys which stand transferred, 
under gub.gection (1), to the Central Govern. 
ment or the successor Government company 
shsll be dealt with by the Central Govern- 
ment or that company, as the case may be, in 
such manner ag may be prescribed. 


(3) The successor Government company 
shall, as soon as may be after the undertakings 
of Caltex (India) in India become vested in it, 
constitute, in respect o? the moneys and other 
assets which are transferred to, and vested in, 
it under this section, one or more trusts having 
objects as similar to the objects of the exist. 
ing trusts, as in the circumstances may be 
practicable, so, however, that the rights and 
interests of the beneficiaries of the trust re. 
ferred to in sub-section (1) are not, in any 
svay, prejudiced or diminished. 
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(4) Where all the moneys and other assets 
belonging to an existing trust are transferred 
to, and vested in, the Central Government or- 
the successor Government company under this 
section, the trustees of such trust shall, as. 
from the date of such vesting, stand discharged. 
from the trust except as respects things done 
or omitted to be done before the date of such. 


vesting. 
OHAPTER VI 
Miscellaneous 


13. Effect of Act on another laws. — The 
provisions of this Act shall have effect not- 
withstanding anything inconsistent therewith. 
contained in any othar law for the time being: 
in fora or in any instrument having effect by: 
virtue of any law other than thig Act or in. 
any decree or order of any court, tribunal or- 
other authority. 

44, Duty to deliver possession of pro-. 
perties, etc; — (1) Where any. property, ap. 
pertaining to any undertaking of Caltex (India): 
in India has been transferred to, and vested 
in, the Central Government or the successor- 
Government company under this Act, — 

a) every person in whose possession, sus. 
tody or control any such property may be, 
shall, on a demand by the Central Govern.. 
ment or the successor Government company, 
ag the cage may be, deliver the property to- 


the Central Government or the successor 


Government company, as the case may be, 
forthwith; 

(b) any person who, immediately before. 
such vesting, has, in his possession, custody or 
control, any books, documents oy other papers. 
relating to the undertakings of Caltex (India). 
in India, shall be liable to account for the said. 
books, documents and papers to the Central 
Government or the succssser Government. 
company, as the case may be, and shall deliver- 
them up to the Central Government or that. 
company or to such person as the Central 
Government or that company may authorise. 
in this behalf. 


(2) Without prejudice to the other provi- 
sions contained in this section, it shall be- 
lawful for the Central Government or the. 
successor Government company to take alk 
necessary steps for taking possession of all 
properties, which have been trangferred to,. 
and vested in, it under this Act. 


15. Contracts to continue unless termi- 
nated by Central Government — (1) Every- 
contract entered into by Caltex (India) for 
any service, gale or supply in India, and in. 
force immediately before the appointed day,. 
shall, unless terminated under sub-section (2)- 
within a period of two years from the appoin. 
ted day, continue to be of fall force and effect: 
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. against or in favour of the Central Govern. 
ment or, as the case may be, the guccessor 
Government company. 


' (2) The Central Government may, if is is 
satisfied that any contract referred to in b- 
section (1) ia unduly onerous or has b3en 
entered into in bad faith or ig: detrimental to 
the interests of that Government or the suc- 
cessor Government company, ag the case may 
be, by order in writing, either terminate sach 
contract or make such alterations or modifca- 
tions therein as it may think fit : 


Provided that the Central Government shall 
not terminate any contract or make any altera. 
tion or modification therein except after giving 
to the parties to the contract, a reasoneble 
opportunity of being heard and except ater 
recording in writing, its reasons for such 
termination, alteration or modification, ag the 
cage may be. 


46. Use of designs, trade marks, etc., 
belonging to Caltex Petroleum or Caltex 
(India). — Nothing in this Act shall be con- 
sirued to entitle Caltex Uil Refining or the 
Central Government or the successor Govern. 
ment company to use— 

(a) any designs, trade marks, trade names 
(including the name Caltax or any part 
thereof), styles of labelling, belonging to 
Caltex Petroleum or Caltex (India), after the 
expiry of a period of twelve months from the 
appointed day; and 

(b) any station decor (including distincsive 
colour schemes) belonging to Caltex Petroleum 
or Caltex (India), after the expiry of a period 
of twenty-four months from zhe appointed cay. 


17. Penalties. — Any person who, 

(a) having in his possession, custody or con. 
trol any property forming part of any under. 
taking of Caltex (India) in India wrongfally 
withholds such property from the- Cenzral 
Government or the guccessor Government 
company; or 

(b) wrongfully obtains possession of, or re- 
tains, any property forming part of any 
undertaking of Caltex (India) in India; or 

(c) wilfully withholds or Zails to furnish to 
the Central Government or the successor Cov- 
ernment company or any person specifiec by 
the Central Government or that compeny, 
any books, documents or other papers relasing 
to any undertaking of Caltex (India) in India 
which may be in hig possession, custody or 
control ; or 

(d) fails to deliver to the Central Govern. 
ment or the successor Government compsny, 
any assets, books of account, registers or ofher 
documents in his possession, custody or con- 
tro] relating to any undertaking of Ca.tex 
(India) in India; or 
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(e) wrongfully removes or destroys any 
property forming part of any undertaking of 
Caltex (India) in India; or 

(f) wrongfully uses any property forming 
part of any undertaking of Caltex (India) in 
India, f 
shall be punishable with imprisonment for a 
term which may extend to two years, or with 
fine which may extend to ten thougand rupees, 
or with both. | 


48. Offences by companies, — (1) Where 
an offence under this Act has been commiited 
by a company, every person who, ai the time 
the offence was committed wag in charge of, 
and was responsible to, the company for the 
conduct of the business of the company, as 
well as the company, shall be deemed to be 
guilty of the offence and shall be liable to be 
proceeded against and punished accordingly : 


Provided that nothing contained in this sub- 
section shall render any such person liable to 
any punishment, if he proves that the offence 
was committed without his knowledge or that 
he had exercised all due diligence to prevent 
the commission of such offence. 


(2) Notwithstanding anything contained in 
sub.section (1), where any offence under this 
Act has been committed by a company and it 
is proved that the offence has been committed 
with the consent or connivance of, or is attri- 
butable to any neglect on the part of, any 
director, manager, secretary or other officer 
of the company, such director, manager, socre- 
tary or other officer shall be deemed to be 
guilty of that offence and shall be liable to ba 
proceeded against and punished accordingly. 


Explanation. — For the purposes of thig 
section— 

(a) “company” means any body corporate 
and includes a firm or other association of in. 
dividuals; and f 

(b) “director”, in relation toa frm, means 
a partner in the firm. 


19. Protection of action taken in good 
faith. — No suit, prosecution or other legal 
proceeding shall lie against the Central Gov. 
ernment or the successor Government com- 
pany or any of its officers or other employees 
for anything which is in good faith done or 
intended to be done under this Act. 


20. Cognizance of offences..— Notwith- 
standing anything contained in the Code of 
Criminal Procedure, 1973, no court shall take 
cognizance of any offence against this Act 
except on a complaint, in writing, made by 
the Central Government or any officer autho. 
rised in this behalf by that Government. 


21. Indemnity.— Every officer of the Cen. 
tral Government and every officer or other 
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employee of the successor Government com- 
pany shall be indemnified by the Central 
‘Government or the successor Government 
company, ag the case may be, against all 
losses and expenses incurred by him in, or in 
relation to, the discharge of his duties under 
this Act except such as have been caused by 
his own wilful act or default. 


22, Power to remove difficulties. — If 
any difficulty arises in giving effect to the 
provisions of this Act, the Central Govern- 
ment may, by order, not inconsisteni with the 
` provisions of tbis Act, remove the difficulty ; 

Provided that no such order shall be made 
after the expiry of a period of two years from 
the appointed day. 


23. Power to make rules. - (1) The Cen. 
tral Govarnment may, by notification, make 
rules to carry out the provisions of this Act. 


(2) Every rule made by the Central Gov- 
arnment under this Act shall be laid, as goon 
ag may be after it ig made, before each House 
of Parliament while it is in session for a total 
period of thirty days which may be comprised 
in one session or in two or more successive 
sessions, and if, before the expiry af the ses. 
sion immediately following the session or the 
successive sessions aforesaid, both Houses 
agree in making any modification in the rule 


(contd. on col. 2) 


The Caltex [Acquisition of Shares, ete.] Act, 1977 


A. I; R. 


or both Houses agree that the rule should not 
be made, the rule shall thereafter have effect 
only in such modified form or be of no effect, 
ag the case may be; so, however, that any 
such modification or annulment shall be with- 
out prejudice to the validity of anything pre- 
viously done under that rule. ; 

24. Rapeal and saving. — (1) The Caltex 
[Acquisition of Shares of Caltex Oil Refining 
(India) Limited and of the Undertakings in 
India of Caltex (India) Limited] Ordinance, 
1976, is hereby repsaled. 

(2) Notwithstanding such repeal, any thing 
done or any action taken under the Ordinance 
so repealed shall be deemed to have been 
done or taken under the corresponding provi- 
sion of this Act. 

THE SCHEDULE 


[See section 10] 


1. The amount specified in sub-section (1) 
of section 10 shall be deemed to correspond to 
fourteen million, five hundred and sixty 
thousand dollars (hereafter in this Schedule 
referred to ag the principal amount). 


2. The amount referred to in the foregoing 
paragraph and the interest due thereon shall 
be paid in instalments in accordance with the 
provisions of the Table below, namely :— 


TASLE 


TEL a OE HOt NW 





Instalmentg in dollars 


Interest 


ae a m a a rN ER 


Date of Principal 

Payment amount 
(i) 31.3.1977 10,080,900 

Eo (i) .31.3-1978 1,120,000 
(iii) 31.3.1979 1,120,000 
(iv) 31.3.1980 1,120,C00 
{v) 31.3-1981 1,120,000 


— 10,080,000 
642,419 1,762,419 
268,800 1,388,800 
179,200 1,299,200 

89,600 1,209,600 


Ksar aa R aaa 
Explanation. — In this Schedule “doller” means the unit of currency in the United 


States of America. 


a 02~C*~<“‘i‘ 
THE FINANCE (NO. 2) ACT, 1977 
[Act No. 29 or 4977)* 
[8th August, 1977] 


An Ket to give effect to the financial pro- 
posals of the Central Government for 
the financial year 1977-78. 


Be it enacted by Parliament in the Twenty. 
eighth Year of the Republic of, Indi} as 


follows :— 
CHAPTER I 
PRELIMINARY. 


4. Short title and commencement, — 
(1) This Act may be called THE FINANCE 
(NO. 2) ACT, 1977. 

(2) Save as otherwise provided in this Ast, 
sections 2 to 30 and sections 34 to 39 shall be 
deemed to have come into foroa on the Zst 
day of April, 1977. ` 


CHAPTER II ` 
Rates oF lacome.rax 


2. Income.tax.—(1) Subject to the provi- 
siong of sub-sections (2) and (3), for the 
assessment year commencing on the Ist day 
of April, 1977, Income.tax shall be charged at 
the rates specified in Part I of the First Sche- 
dule and shall be increased,— 

(a) in the cases to which Paragraphs A, B, C 
and D of that Part apply, by a surcharge for 
purposes of the Union; and 

(b) in the cases to which Paragraph E of 
that Part applies, by a surcharge, 
calculated in each case in the manner provid. 
ed therein: 

Provided that where an sgsegsce, being a 
company, has made, during the financial year 
commencing on the 1st day of April, 1976: 


any deposit with the Industrial Development 


Bank of India established under the Industrial 
Development Bank of India Act, 1964 undar 
the Companies Deposits (Surcharge on Ia- 
come-tax) Scheme, 1976, then, the surcharge 
on income.tax payable by the company, 

(a) in a case where the amount of the ds. 
posit so made is equal to or exceeds the 
amount of surcharge on income-tax payable 
by it, shall be nil; and 

(b) in a case where the amount of the da. 
posit so made fells short of the amount of suz- 
charge on income.tax payable by it, shall be 
reduced by the amount of the deposit. 

(2) In the cases to which Sub-Paragraph I 
or Sub.Paragraph II of Paragraph A of Part I 


[*] Received the assent of the President on 8-8- 
1977, Act published in Gaz. of India; 8-8- 
1977, Part II-S. 1, Ext., p. 285. 

For Statement of. Objects and Reasons, se 
re India; 17-6-1977, Part II-S. 2, Ex., 
p. 197. 
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of the First Schedule applies, where the as. 
sessee hag, in the previous year, any net agri. 
cultural income, in addition to total income, 
and the total income exceeds eight thousand 
rupees, then,— 

(a) the net agricultural income shall be 
taken into account, in the manner provided in 
clause (b) (that is to say, as if the net agricul. 
tural income were comprised in the total in. 
come after the first eight thousand rupees of 
the total income but without being liable to 
tax), ouly for the purpose of charging income. 
tax in respect of the total income; and 

(b) the income-tax chargeable shall be eal. 
culated as follows:— 

(i) the total income and the net agricul. 
tural income shall be aggregated and the 
amount of income.tax shall be determined in 
respect of the aggregate income at the rates 
specified: in Sub.paragraph I or, as the case 
may be, Sub-Paragraph II of the said Para. 
graph A, as if such aggregate income were the 
total income; 

(ii) the net agricultural income shall be in. 


creased bya sum of eight thousand rupees 


and the amount of income-tax shall be deter. 
mined in respect of the net egricuitural in- 
come as go increased at tha rates specified in 
Sob.Paragraph I or, as the cage may be, Sub- 
Paragraph II of the Paragraph A, as if the 
net agricultural income ag so “increased were 
the total income; 

(iii) the amount by which income.tax de. 
termined in accordance with gub.clansa (i) 
exceeds the amount of income.tax determined 
in accordance with sub-clause (ii) shall be 
the income.tax chargeable in respect of the 
total income. 

(3) In cases to which the provisions of 
Chapter XII or section 164 of the Income-tax 
Act, 1961 (hereinafter referred toas the In. 
come-tax Act) apply, the tax chargeable shall 
be determined ag provided in that Chapter or 
that section, and with reference to the rates 
imposed by sub-section (1) or the rates ag 
specified in that Chapter or section, ag the 
Gage may be. 

(4) In cases in which tax has to be deducted 
under sections 193, 194, 194A, 194B, 194D 
and 195 of the Income.tax Act at the rates in’ 
force, the deduction shall be made at the rates 
specified in Part IT of the First Schedule. 


(5) Subject to the provisions of sub-gec. 
tion (6), in cases in which income-tex has to 
be calculated under the first proviso to sub. 
section (5) of section 182 of the Income.tax 
Act or charged under sub-section (4) of sec- 
tion 172 or sub-section (2) of section 174 or 
section 175 or sub.gection (2) of section 176 of 
the said Act or deducted under section 192 of 
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the said Act from {income chargeable under 
the head ‘'Salaries” or deducted under sub- 
section (9) of section 80E of the said Act from 
any payment referred to in the gaid sub.sec- 
tion (9) or in which the ‘‘advance tax” pay- 
able uncer Chapter X VII.C of the said Act has 
to be computed. at the rate or rateg in force, 
such.income.fax or; as the case may be: 
“advance tax” shall be so calculated, charged, 
deducted or computed at the rate or rates 
specifiec in Part HI of the First Schedule : 

Provided that in cases to which the provi. 
sions of Chapter XIL or section 164 of the 
Income-tax Act apply, ‘‘advance tax” shall be 
computed with reference to the rates imposed 
by this sub.gection or the rates as specified in 
that Chapter or section, as the case may be. 

(6) In the cages to which Sub-paragraph I 
or Sub-Paragraph IL of Paragraph A of 
Part III of the First Schedule applies, where 
the assessee has, in the previous year or, if by 
virtue of any provision of the Income.tax 
Act, income.tax is to be charged in respect of 
the income of a period other than the previous 
year, in such other period, any net agricul- 
tural income in addition to total income, and 
the total income sxceeds ten thousand rupees, 
then, in calculating income-iax under the first 
` proviso to sub-section (5) of section 132 of the 
Income-tax Act or in charging income-tax 
under sub-section (2) of section 174 or sec. 
tion’ 175 or sub-section (2) of section 176 of 
the said Act or in computing the “advance 
tax” payable under Chapter XVII-C of the 
said Act, at the rate or rates in force,— 

(a) the net agricultural income shall be 
taken into account, in the manner provided in 
clause (b) (that is to cay, as if the net agri- 
culiural income were comprised in the total 
income after the first eight thousand rupees of 
the total income but without being liable to 
tax), only for the purpose of calculating, 
charging or computing such income.tax or, as 
the case may be, ‘‘advance tax” in respect of 
the total income; and 

(b) such income-tax or, as the cass may be, 
“advance tax” shall be go calculate] charged 
or computed as follows : — 

(i) the total income and the net agricultural 
_ income shall be aggregated and the amount 
of income-tax or “advance tax” shell be de- 
termined in respect of the aggregate income at 
the rates specified in Sub.Paragraph Ior, as 
the case may be, Sub.Paragraph IT of the said 
Paragraph A, ss if such aggregate income 
were the total income: 

Provided that for the purposes of determin. 
ing the amount of income-tax or “advance 
tax” in accordance with this sub-clause, the 
provisions of clause (ii) of the proviso below 
Sub-Paragraph I or, as the case may be, Sub- 
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Paragraph II of the said Paragraph A and the 
provisions relating to surcharge on income.tax 
in the said Sub-Paragraphs shall not apply; 

(ii) the net agricultural income shall be 
increased by a sum of eight thousand rupesa 
and the amount of incoms-tax or “advanca 
tax” shall be determined in respect of the net 
agricultural income as so increased at the 
rates specified in Sub-Paragraph I or, ag the 
case may ke, Sub-Paragraph II of the esid 
Paragraph A, as if the net agricultural income 
as go increased were the total income : 

Provided that! for the purposes of dater- 
mining the amount of income.tax or “advance 
tax” in accordance with this sub-clause, the 
provisions of clause (i) and clause (ii) of the 
proviso below Sub.Paragraph I or, as the sage 
may bə Sub-Paragraph lI of the said Para- 
graph A and the provisions relating to sur. 
charge on income-tax in the said Sub.Para- 
graphs shall not apply; 

(iii) the amount of income.tax or “advance 
tax” determined in’ accordance with sub. 
clause (i) shall be reduced -by the amount of 
incoms.tax or, as the case may be, ‘advance 
tax” determined in accordance with sub. 
clause (ii) : 

Provided that where the sum so arrived at 
exceeds seventy per cent. of the amount by 
which the total income exceeds ten thousand 
rupees, the excess shall be disregarded; 

(iv) the amount of Income tax on “advance 
tax” determined in accordance with sub. 
clause (iii) shall be increased by a surcharge 
for purposes of the Union calculated at the 
rate of fifteen par cent. of such income.tax or, 
as the case may be, “advance tax” and the 
sum go arrived at shall be the income.tax or. 
as the case may be, ‘‘advanca tax”, in respect of 
the total income. 

(7) For the purposes of this section and the 
First Schedule,— 

(a) “company in which the publie are sub- 
stantially interested” means a company which 
is such a company as is referred to in gec- 
tion 108 of the Income.tax Act; 

(b) “domestic company’ means an Indian 
company, or any other company which, in 
respect of ibs income liable to income-tax 
under the Income.tax Act for the assessment 
year commencing on the lst day of April, 
1977, has made the prescribed arrangermonts 
for the declaration and payment within India 
of the dividends {including dividends on pre. 
ference shares) payable oud of such income in 
accordance with the provisions of gection 194 
of ihat Act; l 

(c) “industrial company” mans a company 
which is mainly engaged in the business of 
generation or distribution of elecricity or any 
other form of power or in the construction of 
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‘ships or in the manufacture or processing of 
goods or in mining. - 


Haplanation. — For the purposes of this 
clauso, a company shall ke deemed to ba 
mainly engaged in the business of generation 
or diatribution of electricity or any ober 
form of power or in the construction of skips 
or in the manufacture or processing of gods 
‘or in mining, if the income attributable to 
any ons or more of the aforesaid activities 
included in its total income ofthe- previous 
year (as computed before making any decuc. 
tion under Chapter VIA of the Income.tax 
Act) is not legs than fiffy.ona per cent. of auch 
total income; 

(d) “insurance commission” means any re- 
muneration or reward, whather by way of 
commission or otherwise, for soliciting or pro- 
curing insurance business (including business 
relating to the continuance, renewal or rey.val 
‘of policies of insurance); 

(e) “net agricultural incomé’, in reladion 
to a-person, means the total amount of agri- 
cultural income, from whatever source derived, 
of that person computed in accordance with 
the rules contained in Part IV of the First 
Schedule; 


(f) “tax-free security” means any security 
‘of the Central Government issued or declured 
to be incoms.tax free, or any security of a 
State Government issued income.tax free, the 
‘income.tax whereon is payable by the Etate 
‘Government: 

(g) all other words and expressions usel in 
this geotion or in the First Schedule but no: de. 
fined in this sub-section and defined in the 
Income-tax Act shall have the meanings, res. 
pectively, assigned to them in that Act. 


CHAPTER III 
-DIREOT TAXBS 


Income.taz 


3. Amendment of section 2.—In section 2 
of the Income-tax Act, in clause (42A), for 
the words ‘‘sixty months”, the words ‘‘thirty. 
aix months” shall be substituted with efect 
from the 1st day of April, 1978. - 


4%. Amendment of seotion 9. —In section 9 
of the Income-tax Act, in sub-section (1).— 

(a) after clause (vii) and before the Hz. 
planation, the following proviso shall bs in. 
sorted, namely :— 


“Provided that nothing contained in this 
-Clauge shall apply in relation to any-income 
by way of fees for technical services payable 


‘in pursuance of an agreement made before the © 


‘Ist day of April, 1976 and approved by the 
Central Government.”’; 
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(b) the Explanation below clause (vii) 
shall be numbered as Hzplanation 2 and be- 


fore that Explanation as so numbered, the 


following Hplanation shall: be inserted, 


namely :— 

“EHrplanation 1. — For the purposes of the 
foregoing provigo, an agreement made on or 
after the ist day of April, 1976 shall be 
deemed to have been made before that date 
if the agreement ig made in aceordance with 
proposals approved by the Central Government 
before that date.” . 


5. Amendment of section 10. — In sec- 
tion 10 of the Income.tax Act, — 

(a) in clause (6), in sub-clause (i) after 
item (a), the following item shall be inserted 
and shall bs deemed to have been inserted 
with effect from the Ist day of April, 1972, 
namely : _ 

“(aa) trom his employer, for his children 
having full time education in any educational 
institution outside India, in connection with 


‘their proceeding to India during vacation;’”; 


(b) in clauge (26A), for the figures, letters 
and words “lst day of April, 1975”, the 
figures, letters and words. ‘‘Ist day of April, 
1980” shall be substituted and shall be deemed 
to have been substituted with effect from the 
lst day of April, 1975. i 


.6. Amendment of saction 44. — In sec. 
tion 11 of the Income-tax Act, in clause (b) of 


‘sub-section (2), with effect from the 1st day 


of April, 1978, — 

(a) for sub-clause (ii) the following sub. 
clause shall be substituted, namely : — 

"(ii) deposited in any account with the 
Post Office Savings Bank [including deposits 
made-under the Post Ofca (Time Deposits) 
Rules, 1970] or a scheduled bank ora co- 
operative society engaged in carrying on the 
business of banking (including a cd.operative 
land mortgage bank ora co.operative land 
development bank) : 


Provided that the money so accumulated or . 
get apart may algo ba deposited, or continue 
to remain deposited, during any previous year 
commencing before the 1st day of April, 1981 
with any other banking company, being a 
banking company to which the Banking Re- 
gulation Act, 1949 appliea; or’’; 

(b) after sub. clause (iii), the following Æz- 
planation shall be inserted, namely :— 


‘Explanation. — For the purposes of sub- © 
clause (ii), ‘scheduled bank” means the State 
Bank of India constituted under the State, 
Bank of India Act, 1955, Įa subsidiary bank 
ag defined in the State Bank of India (Subsi- 
diary Banks) Act, 1959, a corresponding new 
bank constituted under section 3 of the Bank- 
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ing Companies (Acquisition and Transfer of 
Undertakings) Act, 1970, or any other bank, 
being a bank included in the Second Schedule 
to the Reserve Bank of India Act, 1934.’. 


7. Amendment of section 13. — In sec- 
tion 13 of the Income-tax Act, with effect from 
the ist day of April, 1978,— 

(a) in sub-section (1), in clause (d), — 

(i) for the figures, letters and words "1st 
‘day of April, 1979” the figures, letters and 
words “1st day of April, 1982” shall be sub- 
stituted; 

(ii) for the figures, letters and the words 
‘ist day of April, 1978”, the figures, letters 
and words ‘1st day of April, 1981” shall be 
‘substitutad; 

(b) in sub section (5), in clause (a), ‘for 
sub-clause (iii) the following sub-clause shall 
be substituted, namely: — 

‘Giii) deposit in any account with a sche. 
‘duled bank or a co-operative society engaged 
in carrying on the business of banking (in. 
cluding a co-operative land mortgage bank or 
-a co-operative land development bank). 

Explanation.—In this sub-clause; ‘‘Sche- 
duled bank” shall have the same meaning as 
in the Ezplanation at the end of clause (b) of 
gub.section (2) of section 11.’, 


8. Amendment of section 2%, — In sec- 
tion 24 of the Income-tax Act, in sub.sec- 
tion (1),— 

(aè in clause (ix), the word “and” occurring 
at the end shall be omitted; 

(b) after cl. (ix) agso amended, the following 
_Heplanation shall be inserted, namely: — 

"Eaplanation.—The deduction under thia 
Clause shall be made irrespective of whether 
the period during which the property or as 
the case may be; part of the property was 
-vacant precedes or follows the period during 
which it is let ”. 

9. Amendment of sention 32A.—In sec. 
tion 324 of the Income.tax Act, with effect 
from the 1st day of April, 1978,— 

(a) in sub-section (2),— 

(i) in clause (b). for gub.clauses (ii) and 
(iii), the following sub-clauses shall be sub. 
stituted namely:— 

(ii) in a small scale industrial undertaking 
for the purposes of business of manufacture 
or production of any article or thing; or 

(iii) in any other industrial undertaking 
for the purposes of business of construction, 
Manufacture or production of any article or 
thing, pot being an article or thing specified 
in the list in the Eleventh Schedule,”; 

(ii) in the Explanation; for the words, 
brackets and figure ‘‘this sub-section and sub. 
section {4)”, the words, brackets, fzures and 
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letter “this sub.section and sub.sections (2B). 
end (4)” shall be substituted; 

(b) after sub-section (2), the following sub- 
sections shall be inserted, namely: — 

(2A) tha deduction under sub-section (1). 
shall not ba denied in regpect of any machi. 
nery or plant installed and used mainly for 
the purposes of business of construction, manu. 
facture or production of any article or thing, 
not being an article or thing specified in the 
list in the Eleventh Schedule, by reason only 
that such machinery or plent is also used for 
the purposes of business of construction, manu- 
facture or production of any article or thing 
specified in the gaid Jist. 

(2B) Where any new machinery or plant 
is installed after the 30th day of June 1977, 
but before the 1st day of April, 1982, for the 
purposes of business of manufacture or pro- 
duction of any article or thing and such article 
or thing— 

(a) is manufactured or produced by using 
any technology (including any process) or 
other know-how developed in, or 
- (b) ig an article or thing invented in, 

& laboratory owned or financed by the Govern- 

ment, or a laboratory owned by a public 
sector company or @ University or by an in- 

stitution recognised in this behalf by the pres- 

cribed authority, 

the provisions of sub-section (1) shall have 
effect in relation to such machinery or plant 
eg if for the words “twenty-five per cent.”,. 
the words “‘thirty.five per cent,” had been 
substituted, if the following conditions are 
fulfilled, namely: — 

(i) the right’ to use such technology (in. 
cluding any process) or other know-how or to 
manufacture or produce such articla or thing 
has been acquired from the owner of such 
laboratory or any person deriving title from 
such owner; 

(ii) the agsesgee furnishes, along with his 
return of income for the assessment year for 
which the deduction is claimed, a certificate 
from the prescribed authority to the effect 
that such article or thing is manufactured or 
produced by using such technology (including 
gny process) or other know-how developed in 
such laboratory or isan article or thing in. 
vented in such laboratory: and 

(iii) the machinery or plant is not used for 
the purpose of business of manufacture or 
production of any article or thing specified im 
the list in the Eleventh Schedule. 
Eaplanation.—For the purposes of this sub. 
section,-—- 

(a) “laboratory financed by the Govern 

-ment” means a laboratory owned by any body. 
(including a society registered under the 
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Societies Registration Act, 1360) and finarced 
wholly or mainly by the Government; 

. (b) “public sector company” means any 
corporation established by or under any Cen- 
tral, State or Provincial Act or a Government 
company as defined in sestion 617 of the 
Companies Act, 1956; 

(c) University” means a University escab. 
lished or incorporated by or under a Central, 
State or Provincial Act and includes an institu- 
tion declared under section 3 of the University 
Grants Commission Act, 1956 to be a Univer. 
sity for the purposes of that Act.’; 


(c) after sub.section (8), the following sub- 
section shall be inserted, namely : ~ 

"(8A) The Central Government, if it zon- 
siders necessary or expedient so to do, nay, 
by notification in the Official Gazette, omit 
any article or thing from the list of articles or 
things specified in the Eleventh Schedule.”’. 


10. Insertion of new saztion 3500. — In 
the Income-tax Act, after section 25C, the 
following section shall be ingerted with etect 


from the lst day of September, 1977, 
namely ;— 
Rural Davelopment Allowance.—''3éCc. 


(1) Where the assessee, being a company dr & 
co-operative society, incurs any expendisure 
on any programme of rural development, the 
aggesgee shall in accordance with and sutject 
to the provisions of this section, be allows3d a 
deduction of the amount of such expendisure 
incurred during the previous year : 

Provided that the approval of the prescrib. 
ed authority has been obtained by the assessse 
in respect of such programme before incurring 
the expenditure. 

Explanation; — For the purposes of this 
sub-section, — 

(a) “programms of rural developmsnt” 
includes any programme for promoting the 
social and economic welfare of, or the uplift 
of, the public in any rural area; 

(b) “rural area” means any area ochar 
than — 

(i) an area which is comprised within the 
jurisdiction of ẹ municipality (whether known 
ag a municipality, municipal corpora-ion, 
notified area committee, town area commistee, 
town committee or by any other name) ce a 
cantonment board and which hag & population 
of not less than ten thousand according to the 
last preceding census of which the relevant 
figures have been published before the first 
day of the previous year; or 


(ii) an area within such distance, not being: 


more than fifteen kilometres, from the jocal 
limits of any municipality or cantonnent 
board referred to in sub-clause (i). as the 
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Central Government may, heving regard to 
the stage of development of such area (includ. 
ing the extent of, and scope for, urbanisation. 
of such area) and other relevant considera- 
tions, specify in this behali by notification in. 
the Official Gazette. 

(2) Where the expenditure referred to in 
sub-section (1) results in the acquisition or 
creation of an asgat, being building, machi. 
nory, plant or furniture. and the agsessee does- 
not divest itself of the ownership of such asset 
before the end of the previous year, no deduc- 
tion in respect of such expenditure shall be 
allowed under gub.seation (1) but the assessee 
shall be entitled to the allowance for deprecia. 
tion in respect of the asset so acquired or 
created ag if such asset wag used for tha 
purposes of the business and the provisions of 
sections 32, 34, 41 and 43 shall, so far as 
may be, apply accordingly. 


(3) No deduction shall be allowed in respect 
of the expenditure referred to in sub-section 
(1) unless the assessee furnishes, along with 
the return of incomé for the assessment year 
for which the deduction is claimed, a state. 
ment of such expenditure in the prescribed 
form duly signed and verified by an accountant 
ag defined in the Eeplanation below sub- 
section (2) of section 288 and setting forth 
such particulars as may be prescribed. 

(4) Where a deduction under this section 
is claimed and allowed for any assessment 
year in respect of any expenditure referred to 
in sub-section (1), deduction shall nos be. 
allowed in respect of such expenditure under 
any other provision of this Act for the same 
or any other assessment year.’. 


41. Amendment of section 36. — In sec- 
tion 36 of the Income-tax Act, in gub.section 
(1), for sub-clause (b) of clause (viii), the 
following sub-clause shall be substituted with 
effect from the Ist day of April, 1978, 
namely :— 

"(b) in the case of any other financial 
corporation, twenty-five per cent.,’ 


42. Amendment of section 50. — In sec. 
tion 50 of the Income-tax Act, in clause (2), 
for the figures, letters and words "lst day of 
January, 1954”, the figures, letters and words 
"Ist day of January, 1964” shall be substi- 
tuted with offect from the 1st day of April, 
1978. 


43. Insertion of new section 54H, — In 
the Income.tax Act, after section 54D, the 
following section shall be inserted with effect. 
from the 1st day of April, 1978, namely :— - 

Capital gain on transfer of capital 
assets not to be charged in certain 
cages. — ‘54H. (1) Where the capital gain. 
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arises from the transfer of a capital asset, not 
“being a shoct-term capital asset, (the capital 
asset go transferred `baing hereafter in this 
-gection referred to as the original asset) and 
the agsessee has, within a period of six months 
after the date of such transfer, invested or 
deposited the fuli value of the consideration 
-or any part thereof recaived or accruing ad a 
result of such transfer in any specified asset 
‘(such specified asset being hereafter in this 
section referred to ag the new asset), the 
capital gein shall be dealt with in accordance 
with the following provisions of this section, 
“that is to gay, ~ 
(a) if the cost of the new asset is not less 
than the full value of the consideration receiv. 
ed or accruing in respost of the original asset, 
“the whole of such capital gain shell not be 
charged under section 45; 

(b) if the cost of the new asset is less than 
the full value of the consideration received or 
accruing in respect cf the original asset, so 
much of the capital gain ag boars to the whole 
of the capital gain the same proportion as the 
cost of acquisition of the new asset bears to 

‘the full value of such consideration ghall not 
be charged under section 45, 
Explanation 1. — For the purposes of this 
‘gub-section, ‘specified asset” means any of 
the following assets, namely : — 


(i) securities of the Central Government or ` 


a State Government; 

(ii) savings certificates as defined in clause 
‘(c) of section 2 of the Government Savings 
’ Osrtificatas Act, 1959; 

. (iii) unitg in the Unit ‘Trost of India easta- 
ae under the Unit Trust of India Act, 
“1963; 

(iv) debentures specified by the Central 
‘Government for the purposes of clause (ii) of 

sub-section (1) of section 80L; ` 

(v) shares in any Indian company which 
are issued to the public or are listed in a 
recognised stock exchange in India in accord. 

ance with the Securities Contrasts (Regula. 
tion) Act, 1956 and any rules made there. 
under; 

(vi) deposits for a period of not less than 
‘three years with the State Bank of India 
established under the State Bank of India 
. Act, 1955 or any subsiliary bank as defined 
in the State Bank of India (Subsidiary Banks) 


Act, 1959 or any nationalised bank, that ig” 


to say, any corresponding new bank constituted 
undsr sedtion 3of she Banking Companies 
{Acquisition and Transfer of Undertakings) 
Act, 1970 or any co.operative society engaged 
in carrying on the business of banking (in- 
- cluding a co.operative land mortgage bank or 
-& Go.operative land dsvalopmensé bank). 
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Explanation 2. — ‘Cost’ in relation to any - 
new assot, baing a deposit referred to in clauga- 
(vi) of Hzplanation I, means the amount of 
such deposit. ` ` 


(2) Where the new asset is transferred, or 
converted (otherwise than by transfer) into 
money, within a period of three years from 
the date of its acquisition, the amount of 
capital gain arising from the transfer of the 
Original asset not charged under S. 45 on tha 
basis of the cost of such new asset as provided 
in clauze (a) or, asthe case may be, clause 
(b), of sub-section (1) shall be deemed to be 
income chargeable under the head “Capital 
gains” relating to capital assets other than 
short-term capital assets of the previous year 
in which tha new asset is transferred or con- 
verted (otherwise than by transfer) into 
money.’. : 


44. Amendment of section 55, — In sec. 
tion 55 of the Income-tax Act, for the figures, ` 
letters and words ‘1st day of January, 1954”, 
wherever they occur, the figures, letters and 
words "ist day of January, 1964” shall be 
substituted with effect from the Ist day of 
April, 1978. 


15. Insertion of new section 72A. — In 
the Income-tax Act, after section 72, the fol- 
lowing section shall be inserted, with effect 
from the igi day of April, 1978, namely :— 


Provisions relating to carry forward 
and set off of accumulated loss and un. 
absorbed depreciation allowance in cer. 
tain cases of amalgamation. — "72A, (1) 
Where there hag been an amalgamation of a 
company owning an industrial undertaking or 
a ship with another company and the Central 
Government, on the’ recommendation of the 
specified authority, is satisfied that the fol. 
lowing conditions are fulfilled, namely :—- 

(a) the amalgamating company wag not, 
immediately before such amalgamation, finan. 
cially viable by reagon of its liabilities, losses 
and other relevant factors, 

(b) the amalgamation was in the public in. 
terest; and 

(c) such other conditions as - the Contral 
Governmen: may, by notification in the Official 
Gazette, specify, to ensure that the benefit 
under this section is restricted to amalgama- 
tions which would facilitate the rehabilitation 
or revival of the business of the amalgamating 
company, 
then, the Central Government may make a 
declaration to that effect, and, thereupon, 
notwithstanding anything contained in any 


` other provision of this Act, the accumulated 


loss and the unabsorbed depreciation of the 
amalgamating company shall be deemed to ba 
the loss or, as the case may be, allowance for 
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depreciation of the amalgamated company for 
the previous year in which the amalgama-ion 
was effected, and the other provisions of “his 
Act relating to get off and carry forwarc of 
floss and allowance for depreciation shall apply 
accordingly. 


(2) Notwithstanding pasting mates in 
sub. section (1), the accumulated loss shall not 
be got off or carried forward and the unabserb-. 
ed depreciation shall not be allowed in the as- 
‘sessment of the amalgamated company unless 
the following conditions are falfilled, namely : — 


(i) during the previous year relevant to the 
‘agsessment year for which such setoff or 
allowance is claimed, the business of the 
amalgamating company is carried on by the 
‘amalgamated company without any modiica. 
tion or reorganisation or with such modiñea. 
tion or reorganisation as may be approvec. by 
‘the Central Government to enable the amal. 
gamated company to Garry on such business 
‘more economically or more efficiently; 

(ii) the amalgamated company furnisaes, 
along with its return of income for the said 
assessment year, a certificate from the spec fied 
authority to the effect that adequate steps 
have been taken by that company for the 
rehabilitation or revival of she business of the 
amalgamating company. 

Explanation: — In this saction,— 

(a) “accumulated logs’ means so much of 
the loss of the amalgamating company under 
‘the head “Profits and gains of business or 
profession” (not being a loss sustained in a 
speculation business) which the amalgameting 
sompany would have been entitled to carry 
forward and setoff under she provisions of 
gedtion 72 if the amalgamation had not Deen 
effected ; 

(b) “'spesified- authority” means such avtho. 
rity as the Central Government may, by aoti- 
fication in the Official Gazette, specify for the 
‘purposes of this section; 

(a) ‘ ‘nnabsorhed depredation'’ means s0 much 
of the allowance for depreciation of the anal. 
gamating company which remains tobe al- 
fowed and which would have been allowed to 
‘the amalgamating company under the provi- 
sions of this Act if the amalgamation had not 
‘been effscted.’. 

16. Amendment of section 80%. — In sec. 
tion 80G of the Income.tax Act, in sub.geztion 
(4), with offect from the ist day of April, 
1978, — 

(a) for the zorda “two hundred thousand 
‘rupees’, the words “five hundred hoang 
-gupees”’ ghall be substituted; 


(b) the proviso shall be omitted. 


47. Amendment of section 80HH, — In 
soction 80HH of the Income-tax Act, after 
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sub-section (9), the following sub-section shall 
be inserted with effect from the 1st day of 
April, 1978, namely :— 


“(9A)- Where a deduction in ralation to the 


. profits and gains of a small-scale industrial 


undertaking to which section SOHHA applies 
is claimed and allowed under that section for 
any agsessment year, deduction in relation to 
such profits and: gains shall not be allowed 
under this section for the sume or any other 
assessment year.”. 


48. Insertion of new section 8OHHA. — 
In the Income-tax Act, after section 80HH, 
the following section shall be inserted with 
effect from the ist day of April, 1978, 
namely : 


Daduction in respect of profits and gains 
from newly established small scale indus. 
trial undertakings in certain araas. — 
‘80HHA. (1) Where the gross total income of 
an agsegsee includes any profits and gains 
derived from a small-scale industrial under- 
taking to which this section applies, there 
shall, in accordance with and subject to- the 
provisions of this section, be allowed, in com- 
puting the total income of the assesses, a 
deduction from such profits and gains of an 
amount equal to twenty per cent. thereof. 

(2) This section applies to any small scale 
industrial’ undertaking which fulfils all the 
following conditions, namely :—~* 

i) it begins to manufacture or produce arti. 
cles after the 30th day of. September, 1977 in 
any rural area; 

(ii) it ig not formed by the splitting up, or 
the reconstruction, of a business already in 
existence : 

Provided that this condition shall not apply 
in respect of any amall.scale industrial under. 
taking which is formed as a result of the 
re-establishment, redonstrection or revival by 
the assesses of the business of any such indus. 
trial undertaking as ig referred to in gec- 
tion 33B, in the circumstances and within the 
period specified in that secsion; 

(iii) it is not formed by the transfer to a 
new business of machinery or plant previously 
used for any purpose; i 

(iv) it employs ten or more workers in a 
manufacturing process carried on with the aid 
of power, or employs twenty or more workers 
in a manufacturing process carried on without 
the aid of power. 

. Explanation. — Where in the case of a 
small scale industrial undertaking, any machi- 
nery or plant or any part thereof previously 
used for any purpose is transferred to a new 
business and the total value of the machinery 
or plant or part so transferred does not exceed 
twenty per cent. of the total value of the 
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machinery or plant used in the business, then, 
for the purposes of clause (iii) of this sub- 
section, she condition specified therein ehall 
be deemed to have been fulfilled. 


(3) The deduction specified in sub-section (1) 
shall be allowed in computing the total income 
in respect of each of the ten assessment years 
beginning with the assessment year relevant 
to the previous year in which the small-scale 
industrial undertaking begins to manufacture 
or produce articles. 


. (4) Where the assessee is a person, other 
than a company or 2 co-operative society, the 
deduction under sub-section (1) shall not be 
admissible unless the accounts of the small- 
scale industrial undertaking for the previous 
year relevant to the assessment year for which 
the deduction is claimed have been audited by 
an accountant as defined in the Haplanation 
below sub-section (2) of section 288 and the 
agsessee furnishes, along with his return of 
income, the report of such audit in the pre. 
scribed form duly signed and verified by such 
accountart, 


(5) The provisions of sub.sections (6) and 
(7) of section SOHH shall, so far as may be, 
apply in relation to the computation of the 
profits and gains of a small scale industrial 
undertaking for the purposes of the deduction 
under this section as they apply in relation 
to the computation of the profits and gains of 
an industrial undertaking for the purposes of 
the deduction under that section. 

(6) In a case where the asseesee is entitled 
also to the deduction under section 80J in 
relation to the profits and gains of a small. 
scale industrial undertaking to which this 
section applies, effect shall first be given to 
the provisions of this section. 

(7) Where a deduction in relation to the 
profits and gains of a small-scale industrial 
undertaking to which section 80HH spplies is 
claimed and allowed under that section for 
any assessment year, deduction in relation to 
such profits and gains shall not be allowed 
under this section for the game or any other 
assessment year. 

(8) Nothing contained in thig section shall 
apply in relation to any small-scale industrial 
undertaking epgaged in mining. 

Explanation. — For the purposes of this 
section, — 

(a) "rural area” ehall have the same mean. 
ing as in clause (b) of the Haplanation to sub. 
section (1) of section 3500; 

(b) an industrial undertaking shall be 
deemed to be a small-scale industrial under. 
taking, if the aggregate value of the machinery 
and plant (other than tools, jigs, dies and 
moulds) installed, as on the last day of the 
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previous year, for the purpcses of the business 
of tha undertaking does not exceed ten lakk: 
rupees; and for this purp0se the value of any 
machinery or plant shall be,—- 


(i) in the case of any machinery or plant. 
owned by the agsessee, the actral cost thereof 
to the assegsee and 

(ii) in the case of any machinery or plant 
hired by the assessee, the actual cost thereof 
a3 in the case of the owner of such machinery: 
or plant.’, i 

19. Substitution of new section for sec- 
tion 8ORRA.— For section BORRA of the 
Income. tax Act, the ‘ollowing section shall be: 
substituted with effect from the lst day of 
April, 1978, namely : 


Deduction in respect of remuneration. 
received for services rendered outside 
India.—‘SORRA. (1) Where the -gross total 
income of an individual who is a citizen of 
India includes any remuneration received by 
him in foreign currency from any employer 
(being a forsign employer or an Indian con- 
cern) for any service rendered by him outside 
India, there shall, in accordance with and: 
subject to the provisions of this section, be 
allowed, in computing the total income of the 
individual, a deduction from such remunera- 
tion of an amount equal to ñfty per sent. 
thereof ; 


Provided that where the individual renders. 
continuous service outside India under or for 
such employer for a period exceeding thirty 
six months, no deduction under this section 
shall be allowed in respect of the remuners. 
tion for cuch service relating to any period 
after the expiry of the thirty-six months 
aforesaid. 

(2) The deduction under this section shalk 
be allowed— 


(i) in the case of an individual who is or 
was, immediately before undertaking such. 
service, in the employment of the Central 
Government or any State Government. only 
if such service is sponsored by the Centrak 
Government; 

(ii) in the case of any other individual.. 
only if ke is a technician and the terms ant 
conditions of his servica outzide India are ap. 
proved in this behalf by the Central Govern.. 
ment or the prescribed authority. 


Explanation: — For the purposes of this. 
section — 

(a) “foreign currency” shall have the mean. 
ing assigned to it in the Foreign Exchange 
Regulation Act, 1973; 

(b) “foreign employer” means,— 

(i) the Government of a foreign State; or 

(ii) a foreign enterprise; or 
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(iii) any association or body established 
outside India; Bo os 
(c) “technician” means 2 person having 
Specialised knowledgs.and experiences in — 
(i) constructional or manufacturing opera. 
tions or mining or the generation or distrivu- 
tion of electricity or any other form of power; 


Or 

(ii) agriculture, animal husbandry, deiry 
farming, deep sea fishing or ship building: or 

(iii) public administration or industrial or 
business management; or 

(iv) accountancy; or 


(v) any field of natural or applied science 
{including medical science) or social science; 


or 
(vi) any other feld which the Board may 

prescribe in this behalf, 

who is employed in a capacity in which such 

specialised knowledge and experience ara 

actually utilised.’ 


90. Amendment of section 4104.—In tec- 
tion 104 of the Income.tax Aci, for sub-sec. 
tion (4), the following sub-section and Ex. 
planatios shall be substituted with effect from 
the 1st day of April. 1978, namely :— 


(4) Without prejudice to she provisions of 
section 108, nothing contained in this section 
shall apply to— 


(a) an Indian company whose business on. 
sists mainly in the construction of ships or in 
the manufacture or processing of goods or in 
mining or in ths generation or distribution of 
electricity or any other form of power ; 

(b) a company which is neither an Ind:an 
company nor a company which has made she 
prescribed arrangements for the declarat.on 
and payment of dividends wishin India. 


Eaplanation.—For the purposes of clause 1a) 
of this sub.gection, the business of a compeny 
shall be deemed to consist mainly in the con. 
struction of ships or in the manufacture or 
processing of goods or in mining or in the 
generation or distribution of electricity or any 
other form of power, if the income attribut- 
able to any of the aforesaid activities incluced 
in its gross total income for the relevant pre. 
vious year ig not less than fifty.one per cont. 
-of such total income ”. 


21. Amendment of section 109.—In sc. 
tion 109 of the Insome.tax Act, with effsci 
from the 1st day of April, 1978,—_ 

(a) clause (ia) shall be omitted; 

(b) in clause (iii),— 


(i) in gub.clause (1), for the words “an in. 


dustrial company or a consultancy serv.ce 
company,” the words “a consultancy serv ce 
company” shall be substituted; i 
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(ii) for sub-clause (3) the following sub. 
clauze shall be substituted, namely: — 


. (3) in the cage of an Indian company,’ not 


- being an Indian company referred to in 


clause (a) of sub section (4) of section 104 or a 
consultancy service company, a pari of whose 
gross total income consists of profits and gains 
attributable to ~ . : 

(i) the business of construction of ships or of 
manufacture or processing of goods or of 
mining or of generation or ‘distribution of | 
electricity or any other form of power; or 

(ii) the business of ‘provision of technical 
know-how, or of rendering services in connec. 
tion with the provision of technical know-how, 
to other persons— 

(a) in relation to that part of its gross total 
income as is attributable to the businegg re. 
ferred to in item (i) of this sub.clause...... Nil; 

(b) in relation to that part of its gross total 
incomé as is attributable to the business re.. 
ferred to in item (ii) of this sub-clauge......45%; 

(c) in relation to the remaining -part of ita 
gross total income— ; 

(1) if it is an investment company or a 
company which satisfies the conditiors speci- 
fied in sub.olause (4) (a) of this clauge.....90%; 


(2) in any other cage..c......ceecee-. 0s. 60%, 


Explanation; —The provisions of this Chap. 
ter shall apply as if each of the aforesaid parts 
of the gross total income of the company were 
the gross total income of the company in rela. 
tion to that part and ag if the amount of divi. 
dendg actually distributed and the digtribut. 
able income were also similarly apportioned for 
the purposes of section 104 and this gection;”. 


22, Amendment of section 115.A.—In sec. 
tion 115.A of the Income-tax Act, with effect 
from the 1st day of April, 1978,— 


(a) in sub.section (1), for the words, bra. 
ckets aud figure “Subject to the provisions of 
sub.gection (2)," the words, brackets, figures 
and letter ‘Subject to the provisions of sub. 
sections (1A) and (2)” -shall be substituted; 

(b) after sub-section (1), tha following sub.. 
section shall be inserted, namely ;— 

‘(1A) Where the royalty referred to in 
clause (b) of sub-section (1) is in consideration. 
for the transfer of all or any rights (including 
the granting of a licence) in respect of copy- 
right in any book to an Indian concern, the 
provisions of sub.section (1) shall apply in re. 
lation to such royalty as if the words “and 
approved by the Central Government” oceur.. 


_ ring in the said clause had been omitted: ` ` 


Provided that such book is on a subject,' the 
books on which are permitted, according to the 
Import Trade Control Policy of the Govern. 
ment of India, for the period commencing from- 
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the Ist day of April, 1977 and ending with the 
31st day of March, 1978, to be imported into 
India under an Open General Licences. 


Explanation. — In this sub-section, “Open 
General Licence’ means an Open General 
Licence issued by the Central Government in 
pursuanca of the Imports (Control) Order, 
1955.’. . 


23. Amendment of section 185, — In sec. 
tion 158 of the Income.tax Act, after sub. 
gection (10), the following eub.section shall be 
inserted with effect from the 1st day of April, 
1978, namely :— 


“(10A} Where in the: asaessmens for any 
yoar, a capital gain arising from the transfer 
. of & capital asset, not being a short.term capital 

agset, is charged to tax and within a period of 
six months after the date of such transfer, the 
aggessee has made any investment or deposit 
in any specified asset within the meaning of 
Explanation 1 to sub.section (1) of sec- 
tion 54H, the Incom3.tax Officer shall amend 
the order of assessment go as to exclude the 
amount of the capital gain not chargeable to 
tax under the provisions of section 54E, and 
the provisions of section 154 shall, so far ag 
may be, apply thereto, the period of four years 
specifisd in sub-section (7) of that section being 
‘reckoned from the date of the assegsment.”. 


24. Amendment of sestion 194, — In sec- 
tion 194 of the Income.tax Act, with effect 
from the 1st day of Ostober, 1977, — 


(a) in the proviso for the words “Provided 
that,” the words ‘Provided further that” shall 
be substituted; 


(b) before the proviso as so amended, the 
following proviso shall be inserted, namely: — 


“Provided that.no such deduction shall be 
made in the case of any shareholder, not being 
@ company, if- 


(a) the shareholder is resident in India; 


(b) the amount of such dividend does not 
exceed two hundred and fifty rupees: and 


(c) the shareholder iurnishes to the person 
responsitle for paying the dividend a state- 
ment in writing in the prescribed iorm and 
. verified in the prescribed manner declaring 
that his estimated total income of the previ- 
ous year in which such dividend is to be in. 
cluded under the provisions of section 8 will 
be less than the minimum liable to income- 
tax :”. 


25, Insertion of now section 206B. — In 
the Income-tax Act, after section 206A and 
before the heading “O, — Advance payment of 
tax,” the following section shall be inserted 
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with effect from the Ist day of October, 1977, 
namely :— 


Person paying dividend to certain resi. 
dents without deduction of tax to furnish 
prescribed return.—''206B. Any person res- 
pongible for paying any dividend referred to 
in section 194 shall prepara, and within thirty- 
days from tha 31st day of March in each year, 
deliver or cause to be delivered to the Income. 
tax Officer in the prescribed form and verified: 
in the prescribed manner, a return in writing 
showing — 

(a) the name and address of every parsom 
who has furnished to him a statement under- 
the first proviso to section 194; 

(b) the amount of the dividend paid or digs- 
tributed during the financial year to each such 
person; and 

(c) such other particulars as may be pres. 
cribed.”. 


26. Amendment of ssction 208. — In sec- , 
tion 208 of the Income-tax Act, in sub- 
section (2), for clause (c), the following clause 
shall be substituted with effect from the lst 
day of September, 1977, namely ; ~ 

“(c) in any other case—-Rs. 10,000.”. 


27. Amendment of section 273. — In gee.. 
tion 273 of the Income.tax Act, with effect 
from the 1st day of September, 1977,— 

(a) in clause (a), for the wordstand figures: 
“has furnished under section 212”, the wordg,. 
brackets and figures “hag furnished under sub. 
section (1) or sub-section (2) or sub-section (3): 
of section 212” shall be substituted; 

(b) after clause (a), the following clause 
shall be inserted, namely :— 


(aa) hag furnished under gub.section (3A 
of section 212 an estimate of the advance tax 
payable by him which he knew or had reason. 
to belisve to ba untrue, or’ 


(c) after clause (i), the following clause. 
shall be inserted, namely: — 

“(ia) which, in the case referred to im 
clause (aa), shall not be less than ten per cent. 
but shall not exceed one and a half times the- 
amount by which the tax actually paid during 
the financial year immediately preceding the 
assessment year under the provisions of 
Chapter XVIL-.C falls short of seventy-five per- 
cent. of the assessed tax ag defined in gub.. 
section (5) of section 215;"; 

(d) the following Explanation shall be in.. 
serted at the end, namely :— 


“Explanation. — For the “purposes of 
clause.(ia), the amount paid by the assesses- 
on or before the date extended by the Com.. 
missioner under the proviso to sub-section (3A) 
of section 212 shall, where the date so ex- 
tended falls beyond the financial year imme. 


1971 
diately preceding the assessmant year, also be 
regarded as tax actually paid during that 
financial year.”. 

98. Insertion of new Eleventh Soke- 
dale.— In the Income.tax Act, after the Terth 
Schedule, the following Schedole shall be 
inserted with effect from the 1st day of April, 
1978, namely :— 


‘THE ELEVENTH SCHEDULE 
(See section 32A) 
List of articles or things. 
1. Beer, wine and other alcoholic spirits. 


2. Tobacco and tobacco praparations, such 
as cigars and cheroots, cigarettes, biris, 
smoking mixtures for pipas and cigarettes, 
chewing tobacco and snuff. 

3. Cosmetics and toilet preparations. 

4, Tooth paste, dental cream, tooth powder 
and soap. 

5. Aerated waters in the manufacture of 

which blended flavouring concentrates in 

any form are used. f 

Confectionary and chocolates. 

7. Gramophones, including record playe-s, 
and gramophone records. 


o 


8. Broadcast television receiver sets; rados 
(including transistor sets}, radiograms and 
tape recorders (including cassettee ze- 
corders and tape decks.) 

9. Cinematograph films and projectors. 

10. Photographic apparatus and goods. 

11. Electric fang. 

12. Domestic electrical appliances, not falling 
under any other item in this list. 


Explanation. — ‘Domestic electrical appli. 
ances” means electrical appliances normaly 
used in the household and similar appliances 
used in places, such ag, hotels, restaurants, 
hostels, offices, educational institutions and 
hospitals. 

13. Household furniture, utensils, crockery 
and cutlery not falling under any otker 
item in this list. 

14. Pressure cookers. 

15, Vacuum flasks and other vacuum vessels. 


16. Tableware and sanitaryware. 
17. Glass and glasswaré. 

18. Chinaware and porcelain ware. 
19. Mosaic tiles and glazed tiles. 


20. Organic surface active agents; surface 
active preparations and washing prepaza. 
tions whether or not containing soap, 


21. Synthetic detergents. 
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22. Office machines and apparatus such as 
typewriters, calculating machines, cash 
registering machines, cheque writing. 
machines, intercom machines and tele- 
printers. 

Explanation. — The expression “Office. 
machines and apparatus” includes all machines. 
and apparatus used in offices, shops, factories, 
workshops, educational institutions, rail way 
stations, hotels and restaurants for doing office. 
work, for data processing and for transmission. 
and reception of messages. 

23. Steel furniture, whether made partly or 
wholly of steel. 

24, Safes, strong boxes, cash and deed boxes. 
and strong room doors. 

25. Latex foam sponge and polyurethane. 
foam. 

26. Pigments, colours, paints, enamels, varni.. 
shes, blacks and cellulose lacquers. 

27, Crown corks or other fittings or cork, 

> rubber, polyethylene or any other- 
material. 


28. Pilfer. proof caps for packaging or other- 


fittings of cork, rubber, polyethylene or any 


other material. 


29. Amplifiers or any other apparatus used) 
for addressing the public.’. 


29. Consequential amendments to cər- 
tain sections. — (1) The following amend. 
ments (being amendments of a consequential: 
nature) shall be made in the Income.tax Act,. 
namely :— 

(a) in section 44D, in the Heplanation, — 

(i) in clause (a), for the words, brackets- 
and figures ‘“‘the Haplanation to clause (vii): 
of sub-section (1) of section 9”, the words, 
figures and brackets "Explanation 2 to clause- 
(vii) of sub-section (1) of section 9” shall be- 
substituted ; 


(ii) in clause (c), for the words, brackets. 
and figures ‘the Explanation to clause (vi) of 
sub-section (1) of section 9”, the words, figures. 
and brackets ‘‘Haplanation 2 to clause (vi) of 
gub.gection (1) of section 9” shall be substi- 
tuted; 

(b) in section 115A, in the Explanation. 
below sub-section (1),— 


(i) in clause (a), for the words, brackets: 
and figures “ihe Bxplanation to clause (vii): 
of sub-section (1) of section 9’, the words,. 
figures and brackets ,, Haplanatzon 2 to clauss- 
(vii) of sub-section (1) of section 9” shall be 
substituted; 

(ii) in clause (c), for the words, brackets. 
and figures ‘the Hzplanation to clause (vi) of 
aub.section (1) of section 9”, the words, figures. 
and brackets ‘‘Haplanation 2 to clause (vi) of 
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‘gub.section (1) of section 9” shall be substi- 
tuted. - 

(2) The following amendments (being 
‘amendments of a consequential nature) shall 
be made in the Income.tax Act with effect 
from tha 1st day of April, 1978, namely: — 

(a) in section 45, for the figures, letters 
and word “54B and 54D”, the figures, letters 
and word ‘'54B, 54D and 54E” shall be sub. 
stituted; 

(b) -in sub-section (3) of section SOA, after 
‘the word, figures and letters ''section 80HH”, 
the words, figures and letters "cr section 
80HHA” shall be inserted; ; 

(o) in section 80J, after the word, figures 
- and letters ‘section 80HH”, at both the places 
where they occur, the words, figures and 
otters “or section SOHHA” shall be inserted: 

(a) in sub-section (3) of section 80P,— 

(i) for the words, figures and letterg ‘‘sec. 
tion 80HH or section 803”, the words, figures 
and letters ‘‘section 8B0HH or section SOHHA 
‘or section 80J” shall be substituted; 


(ii) for the words, figures and letters “sec. 
4ion, 80HH, section 80J”, the words, figures 
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and letters ‘‘section 80HH, section SOHHA, 
section 80J” shall be substituted; 

(e) in sub.section (2) of section 80QQ,— 

(i) for the words, figures and letters ‘‘sec. 
tion 80HH or section 803", the words, figures 
and letters ‘‘section 80HA or section SOHHA 
or section 80J” shall be substituted; 

(ii) for the words, figures and letters ‘‘seo- 
tion 80HH, section 80J”, the words, figures 
and letters ‘'section 80HH, section SOHHA, 
section 80J” shall be substitutad; 

(f) in the Ninth Schedule, for the brackets, 
words, figures and letters [Sze section 32 (1) 
(vi) and section 32A (2) (b) (ii) P the 
brackets, words, figures and letters “[See 
section 32 (1) (vi) and section 80M (1) (a) 
(i) ]” shall be substituted. 

Wealth-taxz 


30. Amendment of Act 27 of 1957. — In 
the Wealth.tax Act, 1957, for Part I of Behe- 
dule I [being the Part as substituted, with 
effect from the ist day of April, 1977, by sub. 
clause (a) of clause (6) of section 27 of the 
Finance Act, 1976], the oe Part shall 
be substituted, namely : — 


“PART I 


(1) In the ease of every individual or Hindu undivided family, not being a 
family to which item (2) of this Part applies,— 


Hindu undivided 


Rate of tax 


{a) where the net wealth does not exceed 
Rs. 2,50,000 

<b) where the net wealth exceeds Ra. 2,50,000 
but does not exceed Rs, 5,00,000 

{c) where the net wealth exceeds Rs. 6 00,000 
but does not exceed Rg. 10,00,000 

4d) where the net wealth exceeds Rs. 10,00,000 
but does not exceed Rs, 15,00,000 : 


‘e) where the net wealth exceeds Rs. 185,00,000 


Provided that for the purposes of this item, =~ 


$ per cent. of the net wealth; 


Rs. 1,250 plus 1 per cont. of the amount by 
which the net wealth exceeds Rs. 2,50,000; 


Rs. 3,750 plus 2 per cent. of the amount by 
which the net wealth exceeds Rs. 5,00,000; 


Rs. 13,750 plus 2% per cent. of the amount 


by which the net wealth exceeds 
Rs. 10,00,000; 

Rs. 26,250 plus 3% per cant. of the amount 
by which the net wealth exceeds 


Rs. 15,00,000: 


(i) no wealth.tax shall be payable where ths net wealth dosa not aréa Rs. 1,00,000; 
(ii) the wealth.tax payable shall, in no oase, exceed 5 per cent. of the amount by which the’ 


net wealth exceeds Rs. 1,00,000. 


(2) In the case of every Hindu undivided family which hag at loast one member whose 
met wealth assessable for the assessment year exceeds Rs. 1,00,000,— 


Rate of tax 


(a) where the net wealth does not exceed 
Rs. 2,50,000 


{b) where the net wealth exceeds Rs. 2,50,000 


but does not exceed Rg. 5 00,000 
(o) where the net wealth exceeds Rs. 5,00,000 
but does not exceed Rs. 10,00,000 


{d) where the net wealth.exceeds Rs. 10,00,000 


14 per cent. of the net wealth; 


Ra. 3,750 plus 2 per cent. of the amount by 
which the net wealth exceeds Rs. 2,50,000; 
Rs. 8,750 plus 23 per cent. of the amount 
by which the net wealth exceeda 
Rs. 5,00,000; 

Rs. 21,250 plus 34 per cent. of the amount 
by which the net wealth oexceedg 
Re. 10,00,000 : 
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Provided that for the purposes of this 
dtom, — 

(i) no wealth.tax shall be payable where the 
get wealth does not exceed Ra. 1,00,000; 

(ii) tho wealth.tax payable shall, in no 
age, exceed 5 per cent. of the amount by 
«hich the net wealth exceeds Rg. 1,00,000.”. 


CHAPTER IV 
INDIRECT TAXES 


- 84. Amendment of Act 54 of 1975.— 
Oustoms Tariff Act, 1975 (hereinafter referred 
4o ag the Customs Tariff Act}, shall be amend. 
@d in the manner specified in the Second 
@chedule. 


82. Amendment of Aot í of 1944. — The 
Oentral Excises and Salt Act, 1944 (herein. 
“fter referred to as the Central Excises Act), 
shall be amended in the manner specified in 
&he Third Schedule. 


33. Amendment of Act 58 of 1957.— The 
Additional Duties of Excise (Goods of Special 
Wmportance) Act, 1957- (hereinafter referred 
to aa the Additional Duties of Excise Act), shall 


‘be amended in the manner specified in the. 


Fourth Schedule, 


CHAPTER YV 
MIsoRLLANEOUS 


84. Amendment. of Act 64 of 1956, — In 
the Khadi and Village Industries Commission 
Ast, 1956, in Chapter V, before section 25, 
the following section shall be inserted and 
sahall be deemed to have been inserted with 
affect from the ist day of April, 1962, 
mamely/—_ ; 


Exdmption from liability to pay income- 
thax. — "24A. Notwithstanding anything con- 
‘tained in the Income-tax Act, 1961, the Com. 
‘mission shall not be liàble to pay any income. 

{ax on its income, profits or gains.’ 


35, Amendment of Act 21 of 1973. — In 


-gection 23 of the Finance Act, 1973, for the 
-words ‘four previous years,” the words ‘‘six 
previous years” shall be substituted. 


36. Amendment of Act 38 of 1974. — In 
‘the Compulsory Toa Scheme (Income-tax 
:Payers) Act, 1974, — 

(a) in section 3,— 

(i) in sub-section (1), for she words,. itea 
vand letters ‘for the assesment year com. 
mencing on the ist day of April, 1975, the 
-agsessment year commencing on the Ist day 
of April, 1976 and the assassment year com- 
mencing on the 1st day of April, 1977”, the 
words, figures, lettera and brackets “for the 
vassessment year commencing on the 1st day of 
April, 1975 and every subsequent sssessmont 
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year (not being an assessment year commenc. 
ing on or after the 1st day of April, 1980).” 
shall be substituted; 


(ii) after sub.section (2), the following sub- 
section shall be inserted with effect from the 
1st day of September, 1977, namely: — 

(3) Notwithstanding anything contained in 
sub-section (1),— 
(a) an individual specified in sub-clause (i) 
of clause (a) of sub-section (2), or 

b) any person specified in clause (b) of 
sub-section (2) who is assessable under the 
Income-tax Act in respect of the total income 
of the individual aforesaid, 
shall not be liable to make any compulsory 
deposit for any assessment year where, in 
either case, such individual is more than 
seventy years of age on the first day of the 
financial year immediately preceding that 
assessment year.”; 

(b) In section 4, in sub-section (1), for 
clause (ii), ‘the following clause shall be sub- 
stituted, namely: — 

“Gi) for the assessment year commencing 
on the ist day of April, 1977 and every sub- 
sequent assessment year (not being an assess- 
ment year commencing on or after the Jat 
dey of April, 1980), at the rates specified in 
Paragraph B of the Schedule.”. 


37, Amendment of Act 47 of 1974. — In 
the Oil Industry (Development) Act, 1974, 
in Chapter V, before section 23, the following 
section shall be ingerted and shall be deemed 
always to have been inserted, namely:— 


Exemption from liability to pay in.. 
come.tax: —"22A. Notwithstanding anything: 
contained in the Income-tax Act, 1961, the 
Board shall not be liable to pay any income.. 
tax on its income, profits or gains.”. 


88. Amendment of Act 8 of 1976.—In the 
Voluntary Disclosure of Income and Wealth 
Tax Act, 1976, with effect from the Ist day of 
April, 1976,— 

(a) in section 14,— 

(Gi) in gub.section (5), in the Explanation, 
for the words “For the purposes of this sub- 
section,” the words, brackets. figure and letter 
"For the purposes of this sub.section and sub. 
section (5A)” shall be dsemed to have been 
substituted ; 

(ii) after sub-section (5), the following sub- 
sections shall be deemed to have been inserted, 
namely: — 


“(5A4) A declarant who has not paid, in 
accordance with the provisions of section 5: 
the tax chargeable in respect of the incoma 
of the previous year or years for which the 
declaration has been made shall, notwith- 
standing anything contained in sub-section (5), 
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be entitled to the immunity provided under 
sub.gection (1) if, before the ist day of Janu- 
ary, 1978, the declarant— 

(i) pays the amount of such tax remaining 
unpaid; and_ 

(ii) pays simple interest at the rate of 
twelve per cent. pər annum on the amount of 
such tax remaining unpaid on the 31st day of 
March, 1976, from the ist day of April, 1976 
to the date of payment of such tax. 

(5B) The provisions of the Income.tax Act 
and any rules made thereunder ghall, so far as 
may be, apply to the interest payable under 
aub.section (5A) as if such interest were in- 
terest payable under sub-section (2) of sec- 
tion 220 of that Act.”; i 

(iii) in gub.section (6), for the words, figures 
and brackets ‘‘in accordance with the provi- 
sions of section 5, read with sub-section (5) of 
this section”, the words, figures, brackets and 
letter ‘‘in accordance with the provisions of 
section 3,-read with sub.section (5) or, as the 
case may be, in accordance with the provisions 
of sub section (5A)” shall be deemed to have 

_been substituted; 
_ (b) in section 15,— 

(i) in sub section (5), in the Hzplanation, 
for the words '‘For the purposes of this sub- 
section”, the words, brackets, figure and letter 
“For the purposes of this sub-section and sub. 
section (5A)” shall be deemed to have been 
substitutad; 

(ii) after sub-section (5), the following sub. 
sections shall be deemed to have been inserted, 
namely :— 

'N5A) Adeclarant— , ; 

(a) who has not paid, in accordance with 
the provisions of section 5, the wealth.iax 
chargeable in respect of the net wealth for the 
assessment year or years for which the decla. 
‘ration bas been made; or 

(b) who hag not invested in the securities 
referred to in sub-section (3) of section 3 
within the time specified in sub-section (4) of 
section 5 the sum specified in sub-section (6); 
or 


(e) who has neither so paid such wealth-tax 

nor so invested such sum, 
‘shall, notwithstanding anything contained in 
‘sub-section (5), be antitled to the immunity 
‘provided under sub.section (1), if tbe de- 
olarant— 

(i) in a case falling under clause (a), pays 
before zhe 1st day of January, 1978 (hereafter 
in this sub gection referred to as the said date) 
the an ount of such wealth-tax remaining un- 
paid and also simple interest at the rate of 
twelve per cent, peor annum on the amount of 
such wealth. tax remaining unpaid on the 31st 
day of March, 1976, from the 1st day of April, 
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1976 to the date of payment of such wealth. 
tax; 

(ii) in a cage falling under clause (b), in. 
vests before the said date in the securities. 
aforesaid the sum specified in sub-section (6) 
or, a8 the case may be, the amount which falls 
short of the sum required to be invested; 

(iii) in a case falling under clause (c), pays 
before the said date the amount of such 
wealth-iax remaining unpaid and also simple 
interest ai the rate of twelve per cent. pér 
annum on the amount of wealth.tax remaining 
unpaid on the 31st day of March, 1976, from 
the 1st day of April, 1976 to the date of pay. 
ment of such wealth.tax and invests before the. 
said date in the securities aforesaid the sum 
specified in sub-section (6) or, as the case may 
be, the amount wkich falls short of the sum 
required to be invested. 

(5B) Tho provisions of the Wealth-tax Act. 
and any rules made thereunder shall, so far 
ag may be, apply to the interest payable under: 
sub.section (5A) as if such interest were in. 
terest payable under sub-section (2) of sec- 
tion 31 of the Wealth-tax Act.”; : 

(iii) in sub-section (7), for the words, figures: 
and brackets ‘‘in accordance with the provi- 
sions of section 5, read with sub-section (5) of 
‘this section”, the words, figures, brackets and 
letter “in accordance with the provisions of 
section 5, read with sub-section (5) or, as the 
case may bo, in accordance with the provisions 
of sub-section (5A)” shall be deemed to have: 
been substituted. 


89. Amendment of Income-tax Act. eto.. 
to provide for a new appellate authority 
thereunder. — (1) The amendments directed 
in the Fifth Schedule, being amendments io: 
provide for a new appellate authority under 
the Income tax Act, the Wealth-tax Act, 1957, 
the Gift-tax Act, 1958, the Companies (Profits) 
Surtax Act, 1964 and the Interest.tax Act, 
1974 and -for matters connected therewith, 
shall be made in the said Acts, 


(2) For the removal of doubts it is hereby 
declared that any action required to be taken, 
after the commencement of this section, in 
relation tc any appəal disposed of by an Ap. 
pellate Assistant Commissioner or a Commis- 
sioner before such commencement, under any 
Act referred to in gub.gection (1), may be 
taken ag if the amendments directed to be 
made in that Acs by sub section (1) had not. 
been made. 

(3) This section shall come into force on 
such date as the Central Government may, by 
notification in the Official Gazette, appoint. 


40. Power to exempt feature films, etc, 
from payment of excise duty. ~— (1) The 
Central Government may, by notifieation in 
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the Official Gazette, exempt retrospectively Act and the rules-made thereunder shall apply 
from a date not earlier than the 18th day of in relation to any notification issued under 
June, 1977, subject to such conditions as may sub.section (1) as they apply in relation to 


ies lianas h ee any notification issued under rule 8 of the said 


the First Schedule to the Central Excises Act, TV19% : l 
from the whole or any part of the duty ləvi. 44, Repeal. — Sections 2 and 4 of the Fin. 


able thereon under that Act. : ance Act, 1977 are hereby repealed and shall 
(2) The provisions of the Central Exdses be deemed never to have been enacted. 


/ THE FIRST SCHEDULE 
(See section:2) 


- 
PARTI 
Incom#.TAx AND SURCHARGE ON INCOME.TAX 
Peragraph A 


Sub. Paragraph I 


Tn the cage of every individual or Hindu undivided family or unregistered firm or other 
association of persons or body of individuals whether incorporated or not, or every artificial 
juridical person referred to in sub.clausé (vii) of clause (31) of section 2 of the Income.tax Act, 
not being a case to which Sub.Paragraph II of this Paragraph or any other Paragraph of this 
Part applies,— i 


Rate: of income.tax 


(1) where the total income does not ex- Nil; 
ceed Rg. 8,000 ze . 

(2) where the total income exceeds Rs. 15 per cent, of the amount by which the total 
8,000 but does not exceed Rs. 15,000 income exceeds Rs. 8,000;. 

(3) where the total income exceeds Rs. Rs. 1,050 plus 18 per cent. of the amount by 
15,000 but does not exceed Rs. 20,000 which the total income excesds Rs. 15,000; 

(4) where the total income exceeds Rs. Rs. 1,950 plus 25 per cent, of the amount by 
20,000 but does not exceed Rg. 25,000 which the total income exceeds Rs. 20,000; 

(5) where the total income exceeds Rs. Rs. 3,200 plus 30 per cent. of the amount by 
ear but ar not ae Rs. 30,000 s which the total income exceeds Rg. 25,000; 

6) where the total income exceeds Rs. Rs. 4,700 plus 40 per cent. of 
30,000 but does not exceed Rs. 50,000 which the ‘otal Ha eh ses ee 30 000. by 


(7) where the total income exceeds Rs. Rs. 12,700 plus 50 per cont. of the amount by 
50,000 but does not exceed Rs. 70,000 which the total income exceeds Rs. 50,000; 


(8) where the total income exceeds Rs. Rs. 22,700 plus 55 per cent. of the amount by 


70,000 but does exceed Rs. 1,00,000 which the total income exceeds Rs. 70,000; 
(9) where the total income exceeds Re. Rs. 39,200 plus 60 per cent. of the amount by 


1,060,000 : ’ which the total income exceeds Rs. 1,00,000. 


Surcharge on income.tax 


The amount of income. tax computed in accordance with the preceding provisions of this 
Sub.Paragraph shall be increased by a scrcharge for purposes of the Union calculated at the 
rate of ten per cent: of such income-tax. - 


Sub.Faragraph II 
In the case of overy Hindu undivided family which at- any time during the previous 


year has at least one member whose total income of the previous year relevant to the assess. 
ment year commencing on the Ist day of April, 1977 exceeds Rs. 8,000,— 


i 
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Rates of income-tax 


(1) where the total incoma does not ex- 
ceed Rs. 8,000 

(2) where the total income exceeds Rs. 
8,000 but does not exceed Re, 15,000 

(3) where the total income exceeds Rs. 
15,000 but doos not exceed Rg. 20,000 


(4) waere the total income exceeds Rs. 
20,000 but does not exceed Rg. 25,000 


(5) where the total income exceeds Ra. 
25,000 but does not exceed Rg. 30,000 


(6) where the total income exceads Rs. 
30,000 but does not exceed Rs. 50,000 


(7) where the total income exceads Rs. 
50,000 but does not exceed Rs. 70,000 


(8) where the total income excaeds Rs. 


Nil; 


18 per cent. of the amount by which the total 
income exceeds Rs. 8,000; 

Rg. 1,260 plus 25 pər cent. of the amount by 
which the total income exceeds Rs. 15.000; 
Rs. 2,510 plus 30 per cent, of the amount by 
which the total income exceeds Rs. 20,000; 
Ra. 4,010 plus 40 per cent, of the amount by 
which the total income exceeds Rs. 25,000; 
Rs. 6,010 plus 50 per cent. of the amount by 
which the total income exceeds Rs. 30,000; 
Rs. 16,010 plus 55 per cent. of the amount by 
which the total income exceeds Ra. 50,000; 
Rs. 27,010 plus 60 per cent. of the amount by 
which the total income exceeds Rs. 70,000. 


Surcharge on income.tax 


The amount of income.tax computed in accordance with the preceding provisions.of this 
Sub-Paregraph shall be increased by a surzharge for purposes of the Union calculated at tha 


rate of ten per cent. of such income-tux. 


ra 


Paragraph B 


In the cage of every co-operative socieiy:— 


- Rates of income-tax 


(1) where the total income does not ex. 
aeed Rs, 10,000 f 

(2) where the total income excaeds Rs. 
10,000 but does not exceed Rs. 20,000 

(3) where the total income exceeds Rs. 
20,000 


15 per cent. of the total income. 


Rs. 1,500 plus 25 per cent, of fhe amount by 
which the total income excesds Rs. 10,000; 
Rs. 4,000 plus 40 per cent. of the amount by 
which the total income exceeds Ra. 20,000, 


Surcharge on incoms.tax 


The amount of income-tax compuied in’ accordance with the preceding provisions of 
this Paragraph shall be increased by a surcharge for purposes of the Union calculated at the rate 


of ten per cent, of guch income.tax. 


Paragraph C 


Sub.Paragraph I 


In the cage of every registered firm, not being a ease to which Sub.Paragraph IL of this 


Paragraph applies: — 


Rates of income.tax 


(1) where the total income does not 
axceed Rs. 10,000 


(2) where the total income exceeds 
Rs. 10,000 but does not exceed Rs. 25,000 


(3) where the total income exceeds 
Rs. 25,000 but does not exceed Es. 50,000 


- (4) where the totel incomes exceeds 


> “Re. 50,000 but does not exceed Rs. 1,00,000 


` (8) where to total income exceeds 


’ Rg. 1,00,000 


Nil; 

5 per cent. of the amount by which the total 
income exceeds Rs. 10,000; 

Rs. 750 plus T per ceni. of the amount by 
which the total income excasds Rg. 25,000; 
Rs. 2,500 plus 15 per cont. of the amount by 
which the total income exeseda Rs. 50,000; 


Rs. 10,000 plus 24 per cent. of the amount by 
which the total income exceeds Rs. 1,00,000. 
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Surcharge on ‘éncome-tax 


The amount of income-tax computed in accordance with the preceding provisions of this 
Sub.Paragraph shall be increased by a surcharge for purposes of the Union calculated at the 
rate of ten per cent. of such income.tax. 


Sub-Paragraph IT 


In the case of every registered firm whose total income includes income derived from a 
profession carried on by it and the inccme so included is not less than fifty.one per cent. of 
guch total income,— 

Rates of income.tax 


(1) where the total income does nci Nil; 
exceed Ra. 10,000 

(2) where the total income exceeđs 4 per cent. of the amount by which the total 
Rs. 10,000 but does not exceed Rs. 25,000 income exceeds Rs. 10,000; 

(3) where the total income exceeds Rs. 600 plus T per cent. of the amount by 
Ra. 25,000 but does not exceed Rg. 50,000 which the total income exceeds Rs, 25,000; 

(4) where the total income exceecs Rg. 2,350 plus 13 per cent. of the amount by 
Rs. 50,000 but doeg not‘exceed Rs. 1,00,00) which the total income exceeds Rs. 50,000; 

(5) where the total income exceecs Rg. 8,850 plus 22 per cent. of the amount by 
Bs. 1,00,000 ` which the total income exceeds Rg. 1,00,000% 


Surcha-ge on income.tax 


The amount of income-tax computed in accordance with the preceding provisions of this 
Sub.Paragraph shall be increased by a sursharge for purposes of ‘the Union calculated at the 
rate of ten per cent. of such income-tax. i 

Explanation.—For the purposes f this Paragraph, ‘registered firm” includes an 
unregistered firm assessed as registered firm under clause (b) of section 183 of the Income-tax 
Act. 

Earagraph D 
In the case of every local authority, — 
Baza of incomestax 
On the whole of the total incomes 50 per cent. 


Surchcrge on income.tax 


The amount of income.tax computzd at the rate hereinbefore specified shall be increased 
by a surcharge for purposes of the Unica calculated at the rate of ten percent. of such 
income-tax. 

Paragraph E 

In the case of a company, — ; 

Rai:s of income-tax 


I. In the case of a domestic compa ny, — 


(1) where the company is a company in p 
which the public are substantially in:e. 
rested, — ; - i 

(i) in a case where the total income dces 45 per cent. of the total income; 
not exceed Rs. 1,00,000 ‘ 

(ii) in a case where the total income .ð5 per cent. of the total income; 
exceeds Rs. 1,00,000 i 

(2) where the company is not a company 
in which the public are substantially m- i 7 


terested, — 

(i) in the cage of an industrial company, — E 

(a) where the total income does zob 55 per cent. of the total income; 
exceed Re. 2,00,000 

(b) where the total income exceads 60 per cent. of the total income; 
Rs, 2,00,000 


(ii) in any other case i 65 per cent. of the total income; 
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Provided that ~ 3 

(i) the income. tax payable by a domestic company, being a company in which the pub. 
lic are substantially interested, the total income of which exceeds Rs. 1,00,000, shall not exceed 
the aggrogate of — 

(a) the income.tax which would have been payable by the company if its total in. 
come had been Rs. 1,00,000 (the income of Re. 1,00,000 for this purpose being computed as if 
such income included income from various sources in the game proportion asthe total income 
of the company); and 

b) eighty per cent. of the amount by which its total income exceeds Rs. 1,00,000; 

(ii) the izcome.tax payable by a demesac company, not being a company in which the 
public are substantially interested. which ig en industrial company and the total income of 
which exceeds Rs. 2,00,000, shall not exceed the aggregata of -— 

(&) the income.tax which would have seen payable by the company if its total in- 
come had been Rs. 2,00,000 (the income of Rapees’ 2,00,090 for this purpose being computed 
as if such income included income from varioug sources in the game proportion ag the total 
income of the company}; and 

(b) eighty per cent. of the amount by waich its total income exceeds Rs. 2, 00,000. 

JI. In the case of a Company other than a domestic company ,— 


(i) on so much of the total income as 
consists of— 

(a) royalties received from an » Indian con. 
cern in pursuance ofan agreement made 
by ii with the Indian concern after the 31st 
. day of March, 1961 but before the 1st day 
of April, 1976, or 

(b) fees for rendering technical services 
received from an Indian concern in pursu- 
ance of an agreement made by it with the 
Indian concern after the 29th day of Febru. 
ary, 1964 but before the ist day of April, 


and where such agreement has, in ithe 50 per cent.; 
cage, been approved by the Central Govern. 
ment 
(ii) on the balance, if any, of the total in- 70 per cent. ‘ 
come. 


Surcharge on tacome-tax 


The amount of income-iax computed in accordance with the precading provisions of 
this Paragraph shall be increased by s surcharge calculated at the rate of five per cent. of such 


income-tax. 
PART II . ; 
Rates for deduction of taw at source in- certain cases 


In every case in which under the provisions of sections 193, 194, 194A, 194B, 194D 
and 195 of the Income-tax Act, tax is to be deducted at the rates in force, deduction shall be 
made from the income subject to deduction at the following rates :— 








Income.tax 
. Rate of Rate of 
incomoe.tax surcharge 

1. In the case of a person other than a 
tompany— 

(a) where the person is resident in 
India — , 

(i) on income by way of interest other 16 per cont. Nil; 


than ‘ ‘Interest on securities” 
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Income-tax 
ee ra 
Rate of Rate of 
” income.tax surcharge 
(ii) on income by way of winnings from 30 per cent. 4.5 per cent; ” 
fotieries and crossword puzzlas 
(iii) on income by way of insurance com- 10 pər cent. — Nil; 
. mission 
(iv) on any other income (excluding in. 20 per cent. . 3 per cent; 
torest payable on a tax-free security) 
(b) where the person is not resident ia 
India — : > . 
‘(i) on the whole income (excluding ir- income.tax at 30 per cent. and surcharge 
derest payable on a tax.free security) at 4.5 percent, of tha amount of the in. 
i come, 
: or 


income-tax and surcharge on: income.tax in 
respect of the income at the rates prescribed 
in Sub-Paragraph I of Paragraph A of Part 
III of this Schedule, if such income had 
been the tofal income, ‘ 
. : whichever is higher; 
(ii) on income by way of interest payable 15 per cent. 2.25 per cent. 
on a tax-fres security 
2. In the case of a company — 
(a) where the company is a domestic com- 


pany— - 

(i) on income by way of interest other 20 per cent. - 1-por cent.; 
than “Interest on securities” : ' ; 

(ii) on any other income (excluding ia. 22 per cent. 1 per cent.; 


terest payable on a tax.free security) 
(b) where the.company is not a domestic 


eompany — l act 
(i) on income by way of dividends paya- © 25 per cont. Nil; 
bla by any domestic company Ee 
{ii) on income by way of royalty payatle 40 per cent. Nil; 


by an Indian concern in pursuance of an 
agreement made by it with the Indian ccn- 
gern after the 31st day of March, 1976, 
where such royalty is in consideration tor 
the transfer of all or any rights (ineludiag 
the granting of a licence) in respect of 
copyright in any book on a subject referred 
to in the proviso to sub-section (1A) of 
section 115A of the Income-tax Act, to the 
Indian concern $ 


(iii) on income by way of royalty [not 
boing royalty of the nature referred to in 
sub.itom (b) (ii)} payable by an Indian 
concern in pursuance of an agreement made 
by it with the Indian concern and wh.ch 
has been approved by the Central Gove:n-. 
ment,— ; 


(A) where the agreement is made afser 50 per cent, _ 2.5 per cent. 
the 31st day of March, 1961 but before che 
1st day of April, 1976 


(B) where the agreement is made aster 
the 31st day of March, 1976 — 


4° [Act 29] The Finance (No, 2) Act, 1977 ELLER 
aa te ee 


Income.tax 





ws Rate of Rate of 
income.tax surcharge 





(1) on go much of the amount of such 20 per cent. Nil; 
income 23 consists of Jump sum considera. 
tion. for the transfer outside India of, or tha 
imparting of information outside India in 
respect of, any date, documentation, draw. 
ing or specification relating to any patent, 
invention, model, design, secret formula or 
process, cr trade mark or similar property 
; (2) on the balance, if any, of such 40 per cont. Nil; 
income i 
(iv) on income by way of fees for techni- 
cal services payable by an Indian concern 
in pursuance of an agreement made by it 
with the Indian concern and which has 
been approved by the Central Govern- 
.ment— i 
(A) where the agreement is made after 50 per cent. 2.5 per cent. 
the 29th day of February, 1964 but be. 
fore the 1st day of April, 1976 
(B) where the agreement is made after 40 per cent. Nui; 
the 31st day of March, 1976 


(v) on income by way of interest payable 44 por cent. 2.2 per cent; 
on a tax-free security 
(vi) on any other income 70 per cent. 3.5 per cent. 
PART HI 


Rates for calculating or charging income-tax in certain cases, deducting income-iax frome 
income chargeable under the head “Salaries” or any payment referred to in sub-section (9) of 
section 804 and computing “advance tax”. 

` In cages in which income.tax hag to be calculated under the first proviso to sub- 
section(5) of section 132 of the Income-tax Act cr charged under sub.section (4) of section 17% 
or sub-section (2) of section 174 or section 175 cr sub-section (2) of gestion 176 of the said Act 
or deducted under section 192 of the said Act from income chargeable under the head ‘Sala. 
ries” or deducted under sub-section (9} of sectior. 80E of the said Act from any payment referred 
to in the said sub.section (9) or in which the ‘advance tax”payable under Chapter XVILOC of 
the said Act has to be computed, at the rate or rates in force, such income.tax or, ag the cage 
may be. “advance tax” (not being ‘‘advance tax” in respect of any income chargeable io tax 
under Chapter XII or section 164 of the Income-tax Act at the rates as specified in that Chapter 
or section), shall be so calculated, charged, deducted or ‘computed at the following rate oz 
rates :— 
j Paragraph A 
Sub-Paragraph I 

In the case of every individual or Hindu undivided family or uvregistered firm or other 
association of persons or body of individuals, whether incorporated or not, or every artificia} 
juridical person referred to in sub-clause (vii) of clause (31) of section 2 of the Income.tax Ast» 
not being a cage to which sub-paragraph II of this Paragraph or any other Paragraph of thie 


Part applies,— 
Bates of income-tax 


(1) where the total income doeg not ex. Nil; 
geed Rs. 8,000 

(2) where the total income exceeds 15 per cent. of the amount by which the 
Rs. 8,000 but does not exceed Rs. 15,030 sotal income exceeds Rs. 8,000; 

(3) where the total income exceeds Rs. 1,050 plus 18 per cent. of the smoun’ 
Res. 15,000 but does not exceed Rs, 20,000 by which the total income exceeds Rs. 15,000; 

(4) where the total income exceeds Rs 1,950 plus 25 per cent. of the amount 


Re. 20,000 but does not exceed Rg. 25,000 by which the total income exceeds Rs. 20,000 
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(5) where the total income exceeds 
Rg. 25,000 but does not exceed Rs. 30,000 

(6) whera the total income exceeds 
Rs. 30,000 but does not exceed Rg. 50,000 

(7) Where the total .income exceeds 
Rs. 50,000 but does not exceed Rs. 70,000 

(8) where the total income .exceede 
Rs. 70,000 but does not exceed Rs. 1,00,000 

(9) where the total income exceeds 
Rs. 1,00,000 


Rs. 3,200 plus 30 per cent. of the amount by 
which the total income exceeds Rs. 25,000; 

Ra. 4,700 plus 40 per cent. of the amount by- 
which the total income exceeds Rs. 30,000; 

Rs. 12,700 plus 50 per cent. of the amount- 
by which the total income exceeds Rs. 50,000; . 

Rs. 22,700 plus 55 per cent. of the amount. 
by which the total income exceeds Rs. 70,000; 

Rs. 39,200 plus 60 per cent. of the amount- 
by which the total income exceeds Rs. 1,00,000. 


Provided that for the purposes of ths Sub-Paragraph,— 

(i) no income-tax shall be payable on a total income not exceeding Rs. 10,000; 

(ii) where the total income exceeds Rs. 10,000 but does not exceed Rs. 10,540, the- 
income-tax payable thereon shall not exceed seventy per cent. of the amount by which the- 


total income exceeds Rs. 10,000. 


Surcharee on income-taxv - 
The amount of income tax computed in actordance with the preceding provisions of thig- 
sub. paragraph shall be increased by a surckarge for purposes of the Union calculated at the- 


rate of fifteen per cent. of ‘such income.tax. 


Sub.Faragraph 1I 
In the cage of every Hindu undividel family which at any time during the previous- 
‘year has at least one member whose total imcome of the previous year relevant to the assessment - 
year commencing on the 1st day of April, 1978 exceeds Rg. 10,000,— 


Rates of income-tax 


(1) where the total income does not ex- 
ceed Ra. 8,000 
(2) where the total income exceeds 
Reg. 8,000 but does not exceed Rs. 15,000 
(3) where: the total income exceeds 
Res. 15,000 but does not exceed Rs. 20,000 
(4) where the total income exceeds 
Rs. 20,000 but does not exceed Rs. 25,000 
(5) where the total income exceeds 
Rs. 25,000 but does not exceed Rs. 30,000 
(6) where the total income exceeds 
Rs. 30,000 but does not exceed Bs. 50,000 
(7) where the total income exceeds 
Bs. 50,000 but does not exceed Rg. 70,000 
(8) where the total income exceeds 
Ra. 70,000 


Nil; 


18 per cent, of the amount by which the- 
total income exceeds Rg. 8,000; 
Rs. 1,260 plus 25 per cent. of the amount 
by which the total income exceeds Rs. 15,000;. 
Rs, 2,510 plus 30 per cent. of the amount 
by which the total income exceeds Rs. 20,000; 
Ra. 4,010 plus 40 per cent. of the amount. 
by which the total income exceeds Rs, 25,000; 
Rs. 6,010 plus 50 per cent. of the amount 
by which the total income exceeds Rs. 30,000; 
Rs. 16,010 plus 55 per cent. of the amount- 
by which the total income exceeds Rs. 50,000; 
Rs. 27,010 plus 60 per cent. of the amount- 
by which the total income exceeds Rs. 70,000; 


Provided that for the purposes of this Sub.Paragraph,— 

(i) no income-tax shall be payable on a total income not exceeding Rg. 10,000; 

(ii) where the total income exceeds Eg. 10,000 but does not exceed Rs. 10,690, the. 
income.iax payable thereon shall not exceed seventy per cent. of the amount by which the total 


income exceeds Rg. 10,000. 


Surcharge on income-iax . : 
The amount of income.tax computed in accordance with the preceding provisions of this- 
sub-paragraph shall be increased by a surchazge for purposes of the Union paloplatet at the» 


rate of fifteen per cent. of such income-tax, 


Paragraph B 
In the cage of every co-operative society, — 
Rates of tncome-tax 


(1) where the total income does not ex. 
ceed Re. 10,000 

(2) where the total income exceeds 
Rs. 10,000 but does not exceed Rs. 20,000 

(3) where the total income exceeds 
Ba. 20,000 : 


15 per cent. of the total income; 


Rs. 1,500 plus 25 per cent. of the amount. 


by which the total income exeseds Rs. 10,000; 


Rs. 4,000 plus 40 per cont. of the the amount . 
by which the total income exceeds Rs. 20,000. 
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Surcharge on income.tax 

The amount of income-tax computed in accordance with the preceding provisions of this 
Paragraph shall be increased by a surcharge fer purposes of the Union caleulated at the rate of 

‘fifteen per cent. of such income.tax. 

Par agraph C 
Sub-Pcragraph I 

In the cage of every registered firm, nat being a case to which Sub. ere II of this 
“Paragraph applies,— 
: Rates of income.tax 


(1) where the total income does not ex- Nil 
-cged Rg. 10,000 

(2) where the total income. exceeds 5 par cent. of the amount by which the 
Rs. 10,000 but does not exceed Rg. 25,000 total income exceeds Rs. 10,000; 

(3) where the total income exceeds Rs. 750 plus 7 per cent. of the amount by 
Rs. 25,600 but doss not exceed Rs. 50,000 which the total income exceeds Rs. 25,000; 

(4) where the total income exceeds Rs. 2,500 plus 15 per cent. of the 
-Bs. 50,000 but does not exceed Rg. 1,00,000 amount by which the total income exceeds 

Rs. 50 000; . 

(5) where the total income exceeds Rs. 10,000 plus 24 por cent. of the amount by 

Rs. 1,00,000 which the total income exceeds Rg. 1,00,000. 


Surcharge on income.tax 

The amount of income-tax computed ia accordance with the preceding provisions of 
“this Sub-Paragraph shall be increased by a surcharge for purposes of the Union calculated at - 
the rate of fifteen per cent. of such income.tax. 

Sub.Pcragraph IT . 

In the cise of every registered firm waose total income includes income derived from a 
‘profession carried on by it and the income so included is not less than fifty.one per cent, of such 
-total income,— 


Rates of income.tax 2 
(1) where the total income does not ex- Nil: 
-ceed Rs, 10,000 , 
(2) whore the total income exceeds 4 per cent. of the amount by which the 
Rs. 10,000 but does not exceed Rs. 25,000. total income exceeds Rs. 10,000; 
(8) where the total income exceeds Rg. 600 plus T per cent of the amount by 
-Rs. 25,900 but does nos exceed Rs. 50,000 which the total income exceeds Rs. 25,000; 
(4) where the total income exceeds . Re, 2 350 plus 13 per cent. of the amount by 
Rs, 50,900 but does not exceed Rs. 1,00,000 which the total income exceeds Rs. 50,000; 
(5) where the total income exceeds Rs. 8,850 plus 22 per cent. of the amount by 
Rg. 1,00,000 which the total income exceeds Rs, 1,00,000, 


Surcharg2 on income.tax 
The amount of income.tax computed i2 accordance with the preceding provisions of this 
:Sub. Paragraph shall be increased ky a surcharge for purposes of the Union calculated at the 
-vate of fifteen par cent. of such income-tax. 

Explanaticn.— For the purposes of this Paragraph, "registered firm” includes an un- 
-registered firm assessed as a registered firm under clause (b) of section 183 of tha Tacome-tax 
. Act. 

E Paragraph D 
Tn the case of every local authority, — 
Rate oj income-tax 
On the whole of the total income 50 per cent. 
Surcharce on income-tar 
The amourt of i incoms.tax computed st the rate hereinbefore specified shall be increas- 
-ad by a surcharge for purposes of the Unior calculated at the rate of fifteen per cent. al auch 
> income.tax. 
Paragraph E 
In esac of 2 company,— l 
Rates ef income- tax 
I. In the cage of a domestic company :— 
(1) where the company is a company in which the public are substantially inter. 
-ested, — 
2 
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(i) in a case where the total income does 
not exceed Rs. 1,00,000 

(ii) in a case where the total income 
exceeds Rs. 1,00,000 

(2) where the company is not a company 
in which the public are substantially inter. 
ested ,— ; 

(i) in the cage of an indastrial com. 
pany,— 

(a) where the total income does not ex. | 
seed Rs, 2,00,000 


(b) where the total income exceede 
Rs. 2,00,000 . 

(ii) in any other case 

Provided that — 
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45 per cent. of the total income; 


55 per cent. of the total income: 


.55 per cent. of the total income; 


60 per cent. of the total income; 
65 per cent, of the total income: 


(ii) the income-tax payable by a domestic company, not being a company in which the 
public are substantially interested. which is an industrial company and the total income 
of which exceeds Rs. 2,00,000, shall not exseed the aggregate of — we 

(a) the income.tax which would have been payable by the company if its total income 
had been Rs. 2,00,000 (the income of Rs. 2.00,000.for this purpose being computed as if such 
income included income from various sources in the same proportion as the total income of the 


company); and 


(b) eighty per cent, of the amount by whieh its total income exceeds Rs. 2,00,000. . 
(i) the income-tax payable by a domestic company, being a company in which the public 
are substantially interested, the total incom of which exceeds Rs. 1,00,000, shall not exceed 


the aggregate of — - 


(a) the income.tax whioh would have bzen payable by the company if its tolal income 
had been Rg. 1,00,000 (the income o: Rs. 1,00,000 for this purpose being computed 
asif such income included income from various sources in the same proportion as the 


total income of the company); and 
(b) eighty per cent of the amount by which 


its total income exceeds Rs. 1,00,000: 


„II. In the cage ota company other than a domestic company,— l . 


(i) on so much of the total income as gon- 
gists of — 

(a) royalties received from an Indian con- 
cern in pursuance of an agreement made Ly 
it with the Indian concern after the 31st day 
of. March, 1961 but before the 1st day of 
April, 1976, or l 

(b) fees for rendering technical’ servicss 
received from an Indian concern in pursuance 
of an agreement made by it with the Indian 
concern after the 29th day of February, 1964 
but before the 1st day of April, 1976, 
and where such agreement has, in either cac3, 
been approved by the Central Government 

(ij) on the balance, if any, of the total 
income 


50 per cent. 


70 per eent. 


i Surcharge on income-taxt 
The amount of income.tax computed in ezcordance with the preceding provisions of this 
Paragraph shall be increased by a surcharge calculated at the rate of five per cent. of such 


income.tax. f 
i PART IV 
{See section 2 (7) (e) I 
RULES FOR COMPUTATION OF 
NET AGRIGULTURAL INCOME 


Rule 1. — Agricultural income of ike 
nature referred to in sub-clause (a) of clause 
(1) of section 2 of the Income-tax Act shall 
be computed as if it were income chargeable 


to income.tax under that Act under the head 
“Income from other sources” and the pro, 
visions of sections 57 to 59 of.that Act shall, 
so far as may be, apply accordingly: 

Provided that sub-section (2) of section 58 
shall apply subject to the modification that 
the reference to section 40A therein shall bs 
construed as not including a reference to sub- 
sections (3) and (4) of section 40A. 
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Rule 2. — Agricultural income of the 
nature referred to in gub.clauge (b) or sub- 
clause (c) of clause (1) of section 2 of the 
Income-tax Act fother than income derived 
from any building required as a dwelling 
house by the receiver of the rent or revenue 
or the cultivator or the receiver cf rent-in- 
kind referred to in the said sub-clause (c) J 
shall be computed ag if it were income charge. 
able to income-tax under that Act under the 
head “Profits and gains of business or pro- 
fegsion” and the provisions of secticns 30, 31. 
32, 34, 36,.37, 38, 40, 40A [other than sub- 
sections (3) and (4) thereof], 41, 48, and 434 
of the Income-tax Act shall, so far as may- be 
apply accordingly. 


Rule 3. — Agricultural income of the nature 
referred to in sub-clause (c) of clause (1) oz 
section 2 of the Income-tax Act, being income 
derived from any building required ag € 
dwelling house by the receiver of the rent or 
revenue or the cultivator or the receiver o 
rent-in-kind referred to in the said sub-clause 
(c) shall be computed as if it were income 
chargesble to income-tax under that Act unde-> 
the head "Incomes from house property” anc 
the provisions of sections 23 to 27 of that Aca 
- shall, go far as may be, apply accordingly : 

Provided that sub-section (2) af the said 
section 23 shall apply subject to the modÈ 
fications that the references to “total income” 
therein shall be construed as references to 
net agricultural income and that the words, 


figures and letter “and before making any 


deduction under Chapter VIA” shall bs 
omitted. : i 

Rule 4. — Notwithstanding anything con 
tained in any other provisions of these rules, 
in œ case where the assesses derives incoms 
from gale of tea grown and manufactured bz 
him in India, such income shall be computed 
in accordance with rule 8 of the Income-taz 
Rules, 1962, and sixty per cent. of suca 
income shall be regarded as the agricultural 
income of the agsessee. ; 

Rule 5. — Where the assessee is 8 parines 
of @ registered firm or an unregistered firm 
agsessed ag a registered firm under clause (E) 
of geciion 183 of the Income.iax Act, whica 
in the previous year has any agriculturel 
income, or is @ partner of an unregistered 
firm which has not been assessed as-a regis- 
tered firm under clause (b) of the said section 
183 and which in the previous year has either 
no income chargeable to tax under the Income. 
tax Act or hag total income not exceeding the 
maximum amount not chargeable to tax in 
the case of an unregistered firm but. has any 
agricultural income, then, the agricultural 
income or loss of the firm shall be computed 
in accordance with these rules and his’ share 
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in the agricultural income or loss of the firm 
shall be computed in the manner laid down 
in sub.section (1), sub.section (2) and sub. 
section (3) of section 67 of the Income.tax Act 
and the share go computed shall ba regarded 
as the agricultural income or loss of the 
agsogsee, 


Rule 6. — Where the assessee is a member 
of an association of persons or a body of 
individuals (other than a Hindu undivided 
family, a company or a firm) which in the 
previous year hag either no income charge- 
able to tax under the Income-tax Act or has 
total income not exceeding the maximum 
amount not chargeable to tax in the case of 
an association of persons or a body of indivi- 
duals (other than a Hindu undivided family, 
a company or & firm) but has any agricultural 
income, then, the agricultural income or loss 
of the association or body shall be computed 
in accordance with these rules and the share 
of the assesgee in the agricultural income or 
loss so computed shall be regarded as the 
agricultural income or jogs of the assessea. 


Rule T. — Where the regult of the com. 
puiation for the previous year in respect of 
any sourcs of agricultural income ig a loss, 
such loss shall be set off against the income 
of the assesses, if any, for that previous year 
from any other source of agricultural income : 

Provided that where the agsessee is a 
partner of an unregistered firm which has not 
been assessed as a registered firm under 
clause (b) of section 183 of the Income.taxz 
Act or is a member of an agsotiation of 
persons or body of individuals and the share 
of the agsessee in the agricultural income of 
the firm, association or body, as the cage may 
be, is a logs, such logs shall not be set off 
against any income of the assessee from any 
other source of agricultural income. 


Rule 8. — Any sum payable by the assessee 
on account of any. tax levied by the State Gov. 
ernment on the agricultural income shall be 
deducted in computing the agricultural income, 

Rule 9. — (1) Where the assegsee has, in 
the previous year relevant to the assessment 
year commencing on the ist day of April, 
1977, any agricultural income and the net 
result of the computation of the agricultural 
income of the assessee for any one or more of 
the previous years relevant to the agsessment 
years commencing on the Ist day of April, 
1974 or the 1st day of April, 1975 or the ist 
day of April, 1976, is a logs, then. for the 
purposes of sub.section (2) of section 2 of this 


Act, — 


(i) the loss so computed for the previous 
year relevant to the assessment year com. 
mencing on the 1st day of April, 1974, to the 


1977 


extent, if any, such loss has not been set off 
against the agricultural income for the previ- 
ous year relevant to the assessment year ccm- 
mencing on the Ist day of April, 1975 or :he 
fot day of April, 1976, 


(ii) the loss so cémputed for the previous 
yoar relevant to the assessment year ecm. 
mencing on the 1st day of April, 1975, to sha 
extent, if any, auch loss has- not been set off 
against the agricultural income for the previ. 
ous year relevant to the assessment year ecm- 
mencing on the 1st day of April, 1976, and 


(iii) the loss so computed for the previous 
yearcrelevant to the assessment year cım- 
mencing on the igi day of April, 1976, 


shall be set off against the agricultural inceme 
of the assegsee for the previous year relevant 
to the assessment year commencing on the ist 
day of April, 1977. ; 


(2) Where the assessee has, inthe previous 
year relevant to the assessment year com. 
mencing on the 1st day of April, 1978 or, if 
by virtue of any provision ofthe Income tax 
Act, income-tax is to be charged in respect of 
the income of a period other than that pravi. 
ous year, in such other period, any agricul. 
tural income and the net regult of the conrpu. 
éation of the agricultural income of the assessee 
for any one or more of the previous yzars 
relevant to the assessment years commeming 


on the 1st day of April, 1974 or the 1st daw of — 


April, 1975 or the 1st day of April, 1973 or 
the 1st day of April, 1977, .ig a losg, then, for 
the purposes of sub.gection (6) of section 2 of 
this Act,— 


(i) the loss so computed for the previous 
year relevant to the assessment year com. 
mencing on the 1st day of April, 1974, tc the 
extent, if any, such logs hag not been gel off 


against the agricultural income for the previ- . 


ous year relevant to the assessment year com. 
“‘mencing on the 1st day of April, 1975 or the 
1st day of April, 1976 or the lst day of 
April, 1977. 


(ii) the loss so computed for the previous 
year relevant to the assessment year om- 
mencing on the 1st day of April, 1975, tc the 
extent, if any, such loss has not been se: off 
against the agricultural income for the previ- 

-ous year relevant to the assessment year som. 
mencing on the 1st day of April, 1976, or the 
Ist day of April, 1977, 


(iii) the loss so computed for the previous 
year relevant to the assessment year zom- 
mencing on the 1st day of April, 1976, tc the 
extent, if any, such loss has not been sei off 
against the agricultural income for the previ- 
ous year relevant to the assessment year tom. 
mencing on the ist day of April, 1977, and 
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(iv) the loss so ‘computed for the previous 
year relevant to the assessment year com. 
mencing on the 1st day of April,’ 1977, 


shall be set off against the agricultural income 
of the assesses for the previous year relevant 
to the assessment year commencing on the lgt 
day of April, 1978 or the period aforesaid. 


(3) Where a change has occurred in the 
constitution of a firm, nothing in sub-rule (1) 
or gub.rule (2) shall entitle the firm to get off 
so much of the loss proportionate to the shara 
of a retired or deceased partner computed in 
the manner laid down in sub-section (1), sub- 
section (2) and sub. section (3) of section 67 of 
the Income-tax Act ag exceeds his share of 
profits, if any, of the previous year in the 
firm, or entitle any partner to the benefit of 
any portion of the gaid loss (computed in the 


manner aforesaid) which is not apportionabla 
to him. . 


(4) Where any person deriving any agricul- 
tural income from any gource has been suc- 
ceeded in such capacity by another person, 
otherwise than by inheritance, nothing in gub. 
rule (1) or sub-rule (2) shall entitle any per. 
son, other than the person incurring the logs, 
to have it set off under sub-rule (1) or, ag the 
cage may be, sub-rule (2). 


(5) Notwithstanding anything contained in 
this -rule, no loss which hag not been deter. 
mined by the Income-tax Officer under the 
provisions of these rules, or the rules con- 
tained in Part IV of the Firgt Schedule to the 
Finance Act, 1974, or of the First Schedule to 
the Finance Act, 1975, or of the First Sche. 
dule to the Finance Ast, 1976, shall be set off 
under sub-rule (1) or, ag the case may be, sub- 
rule (2), 


Rule 10.— Where the net regult of the 
computation made in accordance with these 
rules is a loss, the loss so computed shall ba 
ignored and the net agricultural income shall 
be deemed to be zil. ‘ 


Rule 11. — The provisions of the Income- 
tax Act relating to procedure for assessment 
(including the provisions of section 288A re. 
lating to rounding off of income)’ shall, with 
the necessary modifications, apply in relation 
to the computation of the net agricultural 
income of the assegsee ag they apply in rela- 
tion to the assessment of the total income. 


Rule 12. — For the purpcses of computing 
the net agricultural income of the aggessee, 
the Income-tax Officer shall have the same 
powers aa he has under the Income-tax Act 
for the purposes of assessment of the total 
income. : 
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THE SECOND SCHEDULE 
(See section 31) 


PART I 


In the First Schedule to the Customs Tariff . 


Act,-— 


(i) in gub-heading No. (3) of Heading No.” 


37.01/08, for the entry in column (3), the 
entry "40% ad valorem” shall be substituted; 

(ii) in Heading No. 51.01/03, for the entry 
in column (3), the entry 100% pius Rs. 30 
per kilogram” shall be substituted; 

(iii) in sub-heading No. (2) of Heating 
No. 53.01/05, for the entry in column (3), the 
entry “60%” shall be substituted; 

(iv) in Heading No. 56.01/04, for the entry 
in column (3), the entry "140%" shall be sub. 
stituted; 

(v) in Heading No. 56.05/06, for the entry 
in column (3), the entry “100% plus Rs. 30 
per kilogram” shall be substituted; 

(vi) in Heading No. 69.09, for the entry in 
column (3), the entry "100%" shall be substi- 
tuted; 

(vii) in sub-heading No. (2) of Heading 
No. 76.03/04, for the entry in column (3), the 
entry " 100%” shall be substituted; 

(viii) in sub-heading No. (1) of Heading 
No. 84.51/55; for the entry in column (3), the 
entry “100%” shall be substituted;  — 
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(ix) in Heading No. 85.01,— 

(1) in sub. heading No. (2), for the entry in 
column (3), the entry “100%” shall be substi- 
tuted; 

(2) in snb.heading No. (3), for the eniry in 
column (3), the entry 100%” shall be substi. 
tuted; 

(x) in Heading No. 85.13, for the entry in 
column (3), the entry “100%” shall be substi. 
tuted; 

(xi) in Heading No. 85.14. for the entry in 
column (3), the entry “100%” shall be substi. 
tuted; 

(xii) in sub-heading No. (1) of Heading 
No. 85.15, for the entry in column (3), the 
entry 100%” shall be substituted; 

(xiii) in Heading No. 85.18/27, — 

(1) in sub-heading No. (1), for the entry in 
column (3), the entry "100%" shall be substi. 
tuted; 

(2) in sub-heading No. (2), for the entry in 
column (3), the entry 100%” shall be substi- 
tuted; 

(xiv) in Heading No. 100.01, in column (2), 
for the words “All dutiabla articles imported. 
by a passenger as baggage”, the words-‘‘All: 
dutiable articles imported by a passenger, or æ 
member of the crew, as baggage” shall be- 
substituted. 








PART II 2 
Heading Sub-heading No. and Rate of duty 
No. description of article Standard U.K. Other Duration 
i : Preferen- when rates 
tial Areas of duty are. 
protective 
(1) (2) (3) (4) (8) (6) 


In the First Schedule to the Customs Tariff Act,— 
(i) for Heading No. 85.02, the following Heading shall be substituted, namely = 


"85.02 Electro-magnets; permanent magnets 
and articles of special materials for 
permanent magnets, being blanks of 
such magnets: electromagnetic and 
permanent magnet chucks, clamps, 
vices and similar work holders; elec- 
tromagnetic clutches and couplings; 
electromagnetic brakes; electromag- 
netic lifting beads : 


(1) Not elsewhere specified 
(2) Ferrite permanent magnets and aida 


of ferrite for permanent magnets, being * 


blanks of such magnets 


40% 
100% — s =a 


(ii) for Heading No. 90.29, the following Heading shall be substituted, namely :— 


90.29 Parts or accessories suitable for use 
solely or principally with one or 
more of the articles falling within 
Heading No. 90.23, 90.24, 90.26, 
90.27 or 30. 28: — 


1977 
(1) Not elsewhere specified 


(2) Parts of accessories, containing thermé. 
- onic valves or transistors or similar 
semi-conductor devices or electronic 
microcircuits or capacitors other then 
paper capacitors 





THE THIRD SCHEDULE 
(See section 32) 
PART I 

In the First Schedule to the Central Ex- 
cises Act, — 

{i) in Item No. 1A, for the entry in tae 
second column against sub.item (1), the entry 
“Chewing gums,” shall be substituted; 

(ii) in Item No. 10, for the entry in tae 
gecond column against sub.Item (2), the entcy 
“Butter, whether pasteurised or not.” shall oe 
substituted; 

(iii) in Item No. 4, — . 

(a) under “I. Unmanufactured tobacco—”, 
for each of the entries in the third colunn 


against sub-[tems (1), (3) and (4), the ontry - 


“Twenty rupees.” shall be substituted; 


, (b) under “II. Manufactured tobacco—”, 
for the entries in the third column against 
sub.Itemg (1), (2), (3) (i), (3) (ii) and (4), the 
entries “One hundred and seventy per ceat. 
ad valorem.”, "Two hundred and seventy per 
_ cent.:ad valorem.”, ‘‘Four rupees and sixty 

paise per thousand.” ‘“‘One rupee and sixty 
paise per thousand.” and "Two hundred and 
twenty per cent. ad valorem.” shall respecti- 
vely, be substituted; 

(iv) in Item No. 140, for the entry in she 
third column, the entry ‘Fifteen pər cent. ad 
valorem,’ shall be substituted; .,. = 


(v) in Item No. 14D, for the entry in the 


third column, the entry ‘Thirty per cent. ad ` 


valorem,” shall be sustituted; 


(vi) in Item No, 14DD, for the entry in the 
third column, the entry ‘Twenty-five per cent. 
ad valorem,” shall be substituted; f 

(vii) in Item No. 14F, for the entry in she 
third column, the entry ‘Sixty per cent. ad 
valorem,” shall be substituted; ` 


(viii) in Item No. 16A, for the entries in 
the third column against sub.Items (1), (2), {3) 
-and (4), the entries ‘Fifty per cent. ad velo. 
vem,”, “Thirty.six per cent. ad valorem”, 
“Twenty-four per cent. ad valorem.” snd 
'“Twenty.four per cont. ad valorem,” shall, 
respectively, be substituted; 

(ix) in Item No. 164A, for the entry in 
the third column, the entry “Five per cent. 
ad valorem,” shall be substituted; 
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main article of whieh they 
are parts or accessories, 
0% 





(x) in Item No. 16B, for the entry in the 


' third column against sub.Item (ii), the entry 


“Twenty-seven and: half per cent. ad valo- 
rem ” shall be substituted; 


(xi) in Item No. 17, for the entry in the 
third column against gub-Itam (2), the entry 
"Forty per cent. ad valorem,” shall be sub.. 
stituted; 

(xii) in Item No. 23, for the entry in the 
third column against sub.Item (2), the entry: 
"Forty per cent. ad valorem,” shall be sub=- 
stituted; i 


(xiii) in Item No. 26 for fhe entry in the: 
third column, the entry ‘'Three hundred and 
fifty rupees per metric tonne.,” shall be sub. 
stituted; ; 


(xiv) in Item Nc. 26A, for the entries in 
third column against sub-[tems (1), (1a), (2) 
and (3), the entries “Five thousand six hun- 
dred rupees per metric tonne.”, "Five thousand: 
six hundred rupees per metric tonne”, ‘Six 
thousand three hundred rupees per metric 
tonne” and “Twenty-eight per cent. ad valo- 
rem” shall, respectively, be substituted; 


(xv) in Item No.-26AA; for the entries im 
the third column:against sub.Items (i), (ia), 
(ii), (iii), (iv) and (v), the entries ‘Three 
hundred and fifty rupees per metric tonne,”,. 
‘Three hundred and fifty rupses per metric: 
tonne.”, One thousand three hundred and fifty 
rupees por metric tonne.”, “One thousand. 
three hundred and fifty rupees per metric: ` 
tonne.” ‘One thousand rupees per metric: 
tonne plus the excise duty for the time being 
leviable on pig iron or steel ingots, as the case- 
may be,” and “Seven hundred and fifty rupees. 
per metric tonne,” shall, respectively, be sub.. ` 
stituted : 

(xvi) in Item No. 26B, for the entries im 
the third column against sub-Items (1), (2) 
and (3), the entries “Two thousand six - 
hundred and twenty-five rupees per metric: 
tonne.”, “Three thousand ona hundred and fifty 
rupees per metric tonna.” -and "Thirty-five 
per cent. ad valorem,” shall, respectively, 
be substituted; 
` (xvii) in Item No. -27,— 

(a) for the entry in the second column 
against sub-Item (b) the. following entry shalk. 
be substituted, namely :— 


48 [Ast 29] 


“Manufactures, the following, namely, 
-plates, sheets, circles, strips, shapes and sec- 
tions, in any form or size, not otherwise 
specified”; 

(b) for each of the entries in the third 
-column against sub-Items (a) (i), (a) (ii), (b) 
(0), (d), (e) and (£), the entry “Fifty per cent. 
„ad valorem plus bwo thousad rupees per metric 
tonne,” shall be substituted; 

(xviii) in Item No. 334, — 


(a) in the second column, for the words and 
rackets “AND TAPE RECORDERS (IN 


CLUDING CASSETTE RECORDERS ANL. 


TAPE DECKS)”, the words and brackets 
_ 4!) PAPE RECORDERS (INCLUDING CAS. 
SETTE RECORDERS AND TAPE DECKS 
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AND TAPE PLAYERS (INCLUDING CAS. 
SETTE PLAYERS)” shall be substituted; 


(b). for the entry in the second column 
against sub.Item (3), the entry '‘Radiograms 
(including radio or trans'stor gets with extra 
space in cabinet for fitting in record players 
or record changerg),” shall be substituted; 

(c) for each of the entries in the third column 
against sub.Items (2), (3) and (4), the entry . 
“Thirty-five per cont. ad valorem,” shall be 
substituted; 

(xix) Item No. 47 shail be omitted; 

(xx) Item No. 59 shall be omitted; 

(xxi) in Item No. 68, for the entry in the 
third column, the entry “Two per cent. ad 
valorem,” shall be substituted. 


PART It 





Item 
Ne. 


(1) 


Descripfion of goods 
(2) 
In the First Schedule to the Central Excises Act,— 


Kate of duty - 
(3) 


(i) for Item No. 1D, the following Iter shall be substituted, namely :— 


“ID AERATED WATERS, 


WHETHER OR NOT 


` FLAVOURED OR SWEETENED AND WHETHER OR 
NOT CONTAINING VEGETABLE OR FRUIT JUICE 


OR FRUIT PULP— 


(1) Aerated waters which are only chargec with car- 


Twenty-five per cent. ad valorem. 


bon dioxide gas under pressure and which zontain no 


ther added ingredient. 
(2) All others. 


Fifty-five per cent, ad valorem."; 


(ii) for Item No. 14, the following Item shall ba substituted, namely :— 


"14 PIGMENTS, COLOURS, PAINTS, BNAMELS, 
VARNISHES, BLACKS AND CELLULOSE LAC- 


QUERS— 


I. (1) Pigments, colours, paints and ename.g— 


(i) Aluminium paste. 


(ii) Pigments and colours, not otherwise specified. 


(2) Water paints — 


(i) Dey distemper including cement based water 


saints. 
(ii) Cil.-bound distemper. 
(iii) Water pigment finishes for leather. 
(iv) Plastic emulsion paints. 
(3) Cil paints and enamels— 
(i) Tinting paste (Blue). 
(ii) Stiff paints. 
(iii) Ready-mixed paints and enamels. 


(4) Dispersed organic pigments ordinarily used for 


Ten per cent. ad valorem. 
Five per cent. ad valorem. 


Ten per coni. ad valorem. 


Fifteen per cant. ad valorem.. 
Ten per cont. ad valorem. 
Fifteen per cont. ad valorem. 


Ten per cent. ad valorem. 
Fifteen per cent. ad valorem, 
Fifteen per cent. ad valorem. 
Ten per cert. ad valorem., 


the printing of textiles, whether in the form of powder, 


paste, or in emulsion. 


(5) Paints and enamels, not otherwise spee fied. 


II. Varnishes ard blacks— 
(i) Varnishes. 


Fifteen per cant. ad valorem. 


Fifteen per cent, ad valorem. 
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(li) Bituminous and coal.tar blacks. 
TH. Cellulose lacquers — 
(i) Nitrocellulose lacquers, clear and pi mented and 


oe ancillaries in liquid, semisclid or pasty 
omm. 


(ii) Cellulose lacquers, not otherwise speeified. 


Eaplanation, — This Item does not inelude carbon 
black.”; 


(iii) for Item No. 14H, the following Item shall be 
substituted, namely :— 


"14H. GASES, INCLUDING LIQUEFIED OR 
cone GASES, THE FOLLOWING, NA. 
Y:— f 


(i) Oxygen. 

(ii) Chlorine. 

(iii) Ammonia. 

(iy) Carbonio acid (Carbon dioxide). 


(v) Refrigerant gases, not otherwise specified, such 
ag sulphur dioxide and freon. 
(vi) Acetylene (whether in dissolyed condition or not). 


NNN 


Five per cent. ad valorem. 


Fifteen per cent, ad valorem. - 


` Fifteen per cent, ad valorem.: 


Twelve per cent. ad valorem. 

Twelve per cont. ad valorem. 

Twelve per cent. ad valorem. 

Rupee one and twenty paise per 
kilogram. 


Twenty-four per cent. ad valorem 


Twelve per cent. ad valorem. 


(iv) for Item No. 154, the following Item ghall b» substituted, namely; — 


"15A, ARTIFICIAL OR SYNTHETIO RESINS AND 
PLASTIO MATERIALS AND CELLULOSE ESTERS 
AND ETHERS, AND ARTICLES THEREDF— 


(1) The following artificial or synthefic resins and 
plastic materials, and cellulose esters and ethers, in any 
form, whether solid, liquid or pasty, ar ag powder, 
grenuleg or flakes, or in the form of moulcing powders, 
namely:— ` 


(i) Condensation, Polycondensation anë Polyaddition 
products, whether or not modified or polymerised, and 
wheather or not linear such as Phenoplastg, Aminoplastg, 
Alkyds, Polyamides, Supsr-Polyamides, Polyesters, Poly- 
ally! esters, Polycarbouates, Polyethers, Polyethylene 
Amines, Polyurethanes, Epoxide resins and Silicones; 


(ii) Polymerigation and Co-polymerisstion products 
‘such ag Polyethylene, Polytetrahaloethylenes, Polyiso- 
butylene, Polystyrene, Polyvinyl chloride, Polyvinyl 
- acetate, Polyvinyl chloroacetate and otaer polyvinyl 
‘derivatives, Polyacrylic and Polymethacry-ic derivatives 
‘and Coumarone ~indene Resins; and’ 


(ili) Cellulose asetate (including Cellulose diacetste or 
triacetate), Cellulose acetate butyrate and Cellulose 
propionate, Cellulosa acetate propionate, Ethyleellulose 
snd Benzylcelluloze, whether plasticised or not, and 
plasticised Cellulose nitrate. 


(2) Articles made of plastics, all sorts, including tubes, 
xoda, sheets, foils sticks. other rectangular or profile 
shapes, whether laminated or not, and waether rigid or 
flexible, including leyflat tubings, and polyvinyl chloride 
. gheeig, not otherwise specified. 


1977 Acts/4, 


Fifty per cent. ad valorem. 


Fifty per cont. ad valorem, 
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(1) (2) 


(3) Polyurethane foam. 
{4) Articles made of polyurethane foam. 





Explanation. — For the purpose of sub-Item (2), 


te EY espns eens ote 


(3) 


Seventy -per cent. ad valorem. 
Seventy per cent. ad valorem. 


“plastics” means the various ae or 


synthetic resins or plastic materials or cellulose esters and ethers included in sub.Item (1).’; 
(v) after Item 150, the following Item shall be inserted, namely:— 


15D. POLISHES AND CREAMS FOR FOOTWEAR, 
LEATHER, METALS, 
SCOURING 


FURNITURE, FLOORS, 
MOTOR VEHICLES AND GLASS; 
POWDERS AND PASTES. 


Ten per cent. ad valorem, 


Explanation.— This Item does nct include French Polish.”: 
(vi) tor Item No. 18, the following Item shall be substituted, namely:— 
‘18. I. MAN-MADE FIBRES, OTHER THAN MINE- 


RAL FIBRES— 
(i) Non-cellulosic. 
(ii) Cellulosic. 
II. MAN-MADE FILAMENT YARNS— 
(i) Non-cellulogis— 
(a) other than textured. 
(b) textured. 


Explanation. 


Highty.five rupees per kilogram.. 
Four rupees per kilogram. 


Highty.five rupees per kilogram. 
_ Ninety-five rupees per kilogram. 


— ‘Textured Yarr.” means yarn that hag been processed to introduce crimps, 


coils, loops or curls along the length of the filaments and shall include bulked yarn and stretch 


yarn. 
(ii) Cellulesic. 
(iii) Metallized. 
Ul. CELLULOSIC SPUN YARN— 


' Twenty rupees per kilogram; 
Highty-five rupees per kilogram. 


Yarn, in which man-made fibre of cellulosic origin 
predominates in weight and, in or in relation to the 
manufacture of which any process is ordinarily carried 


on with the aid of power— 


(i) not containing, or containing not more than oné. 
sixth by weight of non-cellulogic fibre calculated on the 


total fibre content. 


(ii) containing more than one.sixth by weight of non. 


5.5 paige per count per kilograms 


Highteen rupees per kilogram. 


cellulosis fibre calculated on the total fibre content. 


Explanation I. — Count” means the size 
of grey yarn (exeleding any sizing material) 
expressed in English Count. 

Explanation II. — For multiple fold yarn, 
“count means tke count of the basic single 
‘yarn. i 

Explanation III. — Where two or more of 
the following fibres, that is to say, — 

(a) man-mada £bre of cellulosic origin; 

(b) cotton; 

(c) wool or acrylie bre, or both; 

{d) silk (including silk noil}; 

(e) jute (including Bimlipatam 
mesta fibre); 

(£) man-made fiore of non.cellulosic origin, 
other than acrylic fibre; : 


jute or 


(g) flax; 

(h) ramie, 
in any yarn are equal in weight, then, suck 
one of those fibres, the predominance of which. 
would render such yarn fall under that sub- 
Item or Item (hereafter in this Haplanation: 
referred to es the applicable sub.Item or 
Item), among the sub-Itəms and Items Nos.. 
180I, 1@A, 18B, 18C, 18D, 18H, 18FI and 
18FII, which, read with the relevant notifica- 
tion, if any, for the time being in force issued 
under the Central Excise Rules, 1944, involves 
the highest amount of duty, shall be deemed 
to be predominant in such yarn and accord- 
ingly such yarn shall be deemed to fall under 
the applicable sub. Aes ag the case may be.’ : 
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_ (vii) for Item No. 18A, the following Item shall be substituted, namely ;— 

'18A. COTTON YARN, ALL SORTS — i 

Yarn, in which cotton predominates in weight and, in 
‘or in relation to the manufacture of which aay process is 
Ordinarily carried on with the aid of power — : 

(i) not containing, or containing not mora than one- 5.5 paige per count per kilogram. 
sixth by weight of non. cellulosic fibre caleu_ated on the ; 
total fibre content. 7 è 

(ii) containing more than one-sixth by weight of non- Eighteen rupees per kilogram. 
Gellulosic fibre calculated on the total fibre content. ; 

Ezplanations— 

(1) “Cotton yarn” shall include cottoa twist and thread. 


(2) Cotton yarn, twist or thread, all corts, whether sized or unsized, ‘in all forms includ- 
ing skeing, hanks, cops, cones, bobbins, pirns, spools, reels, cheeses, balls or on warp beams 
shall be deemed to be included under this Iam. 

(3) Heplanations I, II and III under sub-Item IH of Item No. 18 shall, so far ag may 
be, apply in relation to this Item as they apply in relation to that Item.’; 

(viii) for Item No. 18B, the following Item shall be substituted, namely : —. 

"18B. WOOLLEN AND ACRYLIO SPUN YARN— 
Yarn, in which wool or acrylic fibre or bosh predomi. 
naies or predominate in weight and in or in relation to 
the manufacture of which any process ic ordinarily 
carried on with the aid of power— 
(i) not containing or containing not mo-e than one- Twenty rupees per kilogram. 
sixth by weight of non-cellulosic fibre (other than acrylie ` 
fibre) calculated on the total fibre content. 
(ii) containing more than one-sixth by weight of non- Eighteen rupees por killogram. 
cellulosic fibre (other than acrylic fibre) calculated on the 
total fibre content. 


Explanation I. — Woollen and acrylic spun yarn shall be deemed to include zodis and 
acrylic knitting yarn. 

Haplanation II. — Explanation III under sub.Item ITI of Item No. 18 shall, so far as may 
be, apply in relation to this Item as it applies in relation to that Item.” 

(ix) for Item No. 180, the following Item shall be substituted, namely ; = 

"180. SILK YARN, ALL SORTS— r 


Yarn, in which silk (including silk noil) predominates 
in weight and, in or in relation to the manafacture of 
which any process i$ ordinarily carried on vith the aid 
of power— . 

(i) not containing or containing not mora than one- Twenty per cent. ad valorem. 
sixth by weight of non.-cellulosie fibre calculated on the : ` 
total fibre content. ‘ 

(ii) containing’ more than one-sixth by weight of Eighteen rupees per ae 
non-cellulosic fibre calculated on the total fore content. 

Explanation. — Explanation TII under sub.Item III of Item No. 18 shall, so far as may 
be, apply in relation to this Item as it applies in relation to that Item.” 

(x) for Item No. 18D, the following Item shall be substituted, namely :— 

18D. JUTE YARN, ALL SORTS— 

Yarn, in which jute (including Bimlipatam jute or Rupees six hundred per metric ~ 
mesta fibre) predominates in weight and; ix or in rela- tonne. 
tion to the manufacture of which any procass is ordi- 
narily carried on with the aid of. power. 

Explanation I. — “Jute yarn” shall incluce jute twist, thread, rope and twine, 

Explanation II. — Explanation III under sub-Item IIE of Item No. 18 shall, so far ag 
may be,‘apply in?relation to this Item as it applies in relation to that tem ; 
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' (xi) for Item No. 18H, the following Item shall be substituted, namely :— 
118E. NON-CELLULOSIC SPUN YARN— 


Spun (discontinuous) yarn, in which man.mede fibres Twenty-four rupees pər kilogram, 
of non-cellulogic origin, other than acrylic fibre, pre- 
dominate in weight and, in or in relation to the manu. 
facture of which any procesa is ordinarily carried on 
with-the aid of power. 


Eaplanation. — Explanation ITI under sub.Itiem IM of Item No. 18 shall, so farag may 
be, apply in relation to this Item as it applies in relation to that Item.” 
(xii) after Item No. 18H, the following Item shall be inserted, eae p= 


“18F. I. FLAX YARN— i 
Yarn, in which flax predominates in weight and, in 
or in relation to the manufacture of which any process 
is ordinarily cariad on with the aid of power— 
(i) not containing or containing not more than one- 5.5 paise per count por kilogram. 
sixth by weight of non-cellulosic fibre calculated on the Š 
total fibre content. . 


(ii) -containing more than one-sixth by weight of non. Eighteen rupees per kilogram. 
gellulosic fibre- calculated on the total fibre content. 


Il RAMIE YARN— 


Yarn, in which ramie predominates in weight and, in Eighteen rupees per kilogram. 
or in relation to the manufacture of which any process 
is ordinarily carried on with the aid of power. 


Eaplanation. — Explanations I, II and IIT under sub-Item TI of Item No. r shall, so far 
as may be, apply in relation to this Item ag they apply in relation to that Item.” 
(xiii) in Item No. 19,— 
(a) in column (2), for the portion begirning with the words ' ‘'Cotton fabrics”. means ‘ali 
varieties of fabrics’ and ending with the words “which are embroidered or impregnated, coated 
or laminated, as the casa may be—,” the following shall be substituted, namely : — 


t “Cotton fabrics” means all varieties of fabrics manu. 
factured either wholly or partly from cotton and includes 
dhotieg, sarees, chadders, bed-sheets, bed.gpreads, coun. 
terpanes, table-cloths, embroidery in the piece, in strips 
or in motifs and fabrics impregnated, coated or laminated 
with preparaticns of cellulose derivatives or of other arti. 
ficial plastic materials, if (i) in such fabrics cotton pre- 
dominates in weight, or (ii) such fabrics contain\ more 
than 40 per cent. by weight of cotton and 50 per cent. 
or more by weight of non-cellulosic fibres or yarn or 
both; 

Provided that in tha case of embroidery in the piece, 
in strips, or in motifs and fabrics impregnated, coated or 
laminated with preparations of cellulose derivatives or of g 
other artificial plastic materials, such predominance or 
percentages, aa the case may be, shall be in relation to 
the base fabrics which are embroidered or impregnated, 
coated or laminated, as the case may be--’, 

(b) for sub-Item I, the following sub-Item shall be substituted namely :— 


HI. Cotton fabrics other than (i) embroidery in the Twenty per cent. ad valorem. 
piece, in strips or in motifs, and (ii) fabrics impregnated, 
costed or laminated with preparations of celluloge deri. 
vatives or of osher artificial plastic materials. 
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(c) for Explanation II, the following Explanation shall b3 substituted, namely :— 
“Hzplanation TI. — Where two or more of the following fibres, that is to say, 


(a) man-made fibre of cellulosic origin; 

(b) cotton; 

(e) wool; 

(d) silk (including silk noil); 

(e) jute (including Bimilipatam jute >r mesta fibre); 

(f) man-made fibre of non.cellulosic origin; 

(g) flax; 

(h) ramie, 
in any fabric are equal in weight, then, suck one of those fibres the predominanze of which 
would render such fabric. fall under that Item (hereafter in this Hxplanation referred to as the 
applicable Item) among the Items Nos. 19, 20, 21, 22, 22A and 22AA, which, read with the 
relevant notification, if any, for the time baing i in force issued under the Central Excise Rules, 
1944, involves the highest amount of duty, shall be deemed to be predominant in such fabric . 
and accordingly such fabric shall be deemed to fall under the applicable Item.” 

(d) Explanation IIT shall be omittec; 

__ (xiv) in Item No. 20,— 

~ (a) in column (2), for the portion beginning with the words ‘but oe not include any 


such fabric—” and ending with the worcy ‘'shall be in relation to the base fabrics which are 
embroidered,” the following shall be subscituted, namely :— 


"in each of which silk (including silk noil) predomi- 
-nates in weight and which is not manufactured on hand. 
loom ; 


Provided that in iei cage of embroidery m the piece, 


In strips or in motifs, such predominance shall be in rela. 
tion to the base fabrics which are embroidered —”; . 


(b) the Explanation shall be numbered as Erplanation I and after that Explanation 
ag go numbered the following Hzplanation shall be inserted, namely:— 


"Explanation II.. Explanation IT under Item No. 19 ae go far as may be, apply 
in relation to this Item as it applies in relation to that Item.”; 
(xv) in Item No. 21,— 


(a) in column (2), for the portion beginning with ‘the words “manufactured wholly of 
wool” and ending with the words “in relat:on to the base fabrics which are embroidered ~”, 
the following shall be substituted, namely: — 


“in which wool predominates- in weight or 
which contain more than 30 per cent. of wool 
and 50 per cent. or more of non-cellulsic 
fibre or yarn or both: 

Provided that in the case of embroider? i in 
the piece, in strips or in motifs, such pre- 
donsnance or percentages, as the case may be, 
shall be in relation to the base fabrics wach 
are embroidered —”; 

(b) the Heplanation shall be eae as Explanation I and after that Explanation 
as so numbered the following Explanation. shall be inserted; namely:— 


" Egzplanation IL—Egplanation II under Item No. 19 shall, so far ag may be, apply ir in 
relation to this Item as it applies in relatien to that Itém.”’;. 
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(xx) for Item No. 30 the following Item shall bo substituted namely: — 


‘29, MAN-MADE FABRICS— 

"Man.mace fabrics” means all varieties of 
fabrics manufactured either wholly or partly 
from man-made fibres or yarn and includes 
embroidery im the piece, in strips or in motifs 
and fabrics impregnated, coated or laminated 
with preparations of callulosé derivatives or 7 
of other artificial plastic materials, in each of 
which man.made 

ti) cellulosic fibre or yarn, or i 

(ii) non cellulosic fibre or predominates in 
weight: 

Provided that im the case of embroidery in 
the piege, in strips.or in motifs and fabrics 
impregnated, coated or laminated with pre- 
parations of cellulose derivatives or of other 
artificial plastic materials, such predominance 
shall be in relation to the bage fabrics which 
are embroiderad or impregnated, coated or 
laminated, ae the cage may be— 


(1) Man-made fabrics other than (i) em- Twenty per cent. ad valorem plus rupees 
broidery in the viecs, in atrips or in motifs, five per square metrə. 
and (ii) fabries impregnated, coated or lami. 
_ nated with preparations of cellulose deriva. 

tives or of othar artificial plastic materials, — 


(2) Embroidery in the piece, in strips or in The duty for the time ‘being leviabla on 
motifs, in or im relation to the manufacture of the base fabrics, if not already paid, plus 
which any process ig ordinarily carried on twenty per cent. ad valorem. 
with the aid of power. 

= (8) Fabrics impregnated, coated or lami- The duty for the time being leviable on 
nated with reparations of cellulose deriva- the: bage: fabrics, if not already paid, plus 
tives or of other artificial plastic materials. twanty per cent. a4 valorem. 


pe 


Egplenation I.—''Base fabrics” means fabrics falling under sub.Item (1) of thig Item 
which are subjected to the process of embroidery or which are impregnated, coated or 
laminaied with preparations of cellulose derivatives or of other plastic materials. 


Explanation I1.—This Item does not include glags fabrics or fabrics falling under Item 
No. 19 or Item No. 21. Sy 


Ezxplcnation ITI.— Explanation IT under Item No. 19 shall, so far as may be, apply i in 
relation to this Item ag it applies in relation to that Item.’; 
_ (xvii) in Item No. 22A— 
(a) in column (2), for the words, brackets and figures “BUT EXCLUDING ANY SUCH 
MANUPACTURE— 
(i) if it contains 40 per cent, or more by 
weight of wool; or 


4917 The Financo (No. 2) Act, 1977 








[Act 29] 55 
dtem sti 
No. Description of goods Rate of duty 
ao: E e) 43) 





(ii) if it contains no wool or less than 40 per 


` tent. by weight of wool and less than 50 per , 


cent. by weight of jute (including Bimlipatam 
jute or mesta fibre)—’, 
the words and brackets, 


“ IN WHICH JUTE (INCLUDING BIMLI. 
PATAM JUTE OR MESTA FIBRE) PRE. 
DOMINATES IN WEIGHT—”’ 2: 

shall be substituted; 





(b) for the entry in the third EN against sub. Item (2), the entry “Six hundred 


gupees per metric tonne,” shall be substituted; 


(o) the following Explanation shall be inserted at the end, namely :— 
“Haplanation. ~~ Explanation IT under Item No. 19 shall, so for as may be, Soniy in 

gelation to this Item as it applies in relation to that Itom.” 
(xviii) for Item No. 22AA, the following Item shall be substituted, namely :— 


"22AA. (i) FLAX FABRIO, in which flax’ 


predominates in weight. 
(ii) RAMIO FABRIC, in which ramie pre- 
dominates in weight. 


Fifteen per cent. ad valorem. 


Fifteen per cant. ad valorem. 


ET — Explanation II under Item No. 19 shall, so- far ag may ba, apply in 
eélation to this Item as it applies in relation to that Item”; 
(xix) for Item No, 28, the following Itom shall be substituted, namely : — 


"98. TIN PLATE AND TINNED, LAC. 
QUERED OR VARNISHED SHEETS IN. 
CLUDING TIN TAGGERS AND CUTTINGS 
OF SUCH PLATES, SHEETS OR TAG. 
GERS — 


(1) Tin plate and tinned sheets including 
tin taggers and cuttings of such Plates, sheets 
or taggers, 


(2) Lacquered sheets, varnished sheets, in. l 


eluding cuttings of lacquered sheets and var- 
nished sheets 


One thousand seven hundred and fifty 


rupees per metric tonne. 


One thouzand two hundred and’ 


rupees per metric tonne.”’; 


(xx) for Item No. 30, the following Item shall be substituted, namely :— 


"30. ELECTRIC MOTORS, ALL SORTS; 
AND PARTS THEREOF, NAMELY— 


A. Motors which operate on alternating 
gurreni— 


1, Single phase motors. 


2. Three phase motors— 

(i) for rated output not exceeding 7.5 Kw 
«continuous rating or, in the case of short time 
or intermittent rated motors. ifs equivalent 
sontinuous rating, 


Twanty per cent, ad valorem. 


Fifteen per cent. ad valorem. 


fifty 
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m Deseripticn of goods Rate of duty 
Dg ee ee 
(ii) for rated output exceeding 7.5 Kw con- Ten per cent. ad valorem, 


tinuous rating or, in the case of short time or 
intermittent rated motors, its equivalent conti- 
nuou. sating. 


B. Motors which operate on direct current— 


(i) with rated output not exceeding 7.5Kw. Twenty per cent. ad valorem. 

(ii) with rated output exceeding 7.5 Kw. Ten per cent. ad valorem. 

C. Motors which are capable ‘of operating Twenty per cent. ad valorem. 
on alternating current or on direct current. . 

D. Parts of electric motors. Twenty per cant. ad valorem. 


Explanation I.— In the case of any multi-speed motor, the highest rated output of ibs 
motor -hall be deemed to be the rated output of the motor. 

Keplanation II.— This Item does not include mortor specially designed for use im 
gramophones or record players and all parts of such motors.” 

(xxi) for Item No. 33, the following Item shall be substituted, namely :— 


"33, ELECTRIC FANS INCLUDING RE. 


GULATORS FOR ELECTRIC FANS, ALL 
SORTS— 


(1) Table, cabin, carriage, pedestal and air’ Fifteen per cent. ad valorem. 
circulator fans, of a diameter noz exceeding : 
40 .6 centimetres and regulators therefor. 


(2) Electric fans, designed for use in an industrial Fifteen per cent. ad valorem. 
system as parts indispensable for its operation and have 
been given for that purpose some spesial shape or 
quality wkich would not be essensial for their use for 
any other purpose, and regulators therefor. 


(3) Electric fans, not otherwise specified, and regu- Twenty per cent. ad valorem.”; 
Yators therafor. 
(xxii) after Item No. 33H, the following Item shall be inserted, namely :— 


“338, MUSICAL SYSTEMS COMMERCIALLY 
KNOWN AS STEREO OR HI-FI SYSTEMS, 


WAMELY :— $ . 
(1) Stereo or hi-fi amplifiers. Thirty-five per cent. ad valores 


(2) Speakers and speaker systems housed in acousti- . Thirty-five per cent ad valorem.” 
Bally designed enclosures which are ordinarily used as : 
attachmen7zs with stereo or hi.fi systems, or with radios ` 
(including transistor sets), tuners, radiograros, gramo. ° 
phones (including record players) and tape recorders or 
players (including cassette recorders or players) having 
inbuilt stezeo devices. 
(xxiii) Zor Item No. 34, the following Item shall be anbalitatea, namely ;—- 
134, MOTOR VEHICLES AND TRACTORS — 


I. Motor vehicles— 

‘Motor vehicles” means all mechanically propelled 
vebicles, other than tractors, designed for use upon 
roads— 


(1) Twe-wheeled and three- wheeled motor vehicles. Twelvs and half per cent. ad vale. 
rem. 
(2) Motor vehicles of engine capacity not ezogodiig 
2500 cubic centimetres — i ; 
(i) Motcr vehicles with body. Seventeen and half per cont. ad 
; valorem. 
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na l Description of goods Rate of duty 
(1) (2) ' (3) 
(ii) Other motor vehicles (including chassis shalies Twenty per cent. ad valorem. 


or not with cab). x 


(3) Motor vehicles of engine capacity odii 2500 Seventeen and half per cent. 
cubic centimetres. ad valorem. 


II. Tractors, including agricultural tractors. - . Fifteen’ per cent. ad valorem. 


Explanation I. — “Motor vehicles” and ‘Tractors, including agricultural tractors” shall 
include a chassis and a trailer; but shall ncz include a vehicle running upon fixed rails. 


Explanation II. — For the purpose of this Item, where a Motor vehicle is mounted, fitted- 
or fixed with any weight liffing or other specialised material handling equipment, then, such- 
equipment shall not be taken into account. ; 

(xxiv) in Item No. 34A, for the we-ds “PARTS AND ACCESSORIES OF MOTOR’ 
VEHICLES, NOT OTHERWISE SPECIFIED.”, the words and brackets “PARTS AND 
ACCESSORIES OF MOTOR VEHICLES AND TRAOTORS (INCLUDING AGRICULTURAL: 
TRACTORS), NOT OTHERWISE SPECIDIED.” shall be substituted; 


(xxv) for Item No. 37, the following Item shall be substituted, and shall be deemed to. 
have been substituted, with effect from th: 18th day of June, 1977, namely :— 
"37. CINEMATOGRAPH FILMS8— 


I. Unexposed. Two paise per metre. 
If. Exposed — 
(i) News-reels and shorts not exceeding 500 metres. Fifty paise per metre. 
(ii) Feature films— - Rate of duty for films 
l which are of a length. 
5 not exceeding exceeding 
4000 metres. 4000 metres. 
(a) made wholly in black and white. ; Twelve thou. Fifteen thou... 
` sand rupees sand rupees 
, per print. per prints ` 
(>) made wholly or partly in colour. ` Eighteen Twenty.two 
i thousand thousand and 
rupees per five hundred 
print. rupees per 
print. 
Gi) Advertisement shorts and films aot otherwise 
specified — 
(a) made wholly in black and white. Four rupees per metre. 
(b) made wholly or partly in colour. Six rupees per metre.”; 


(xxvi) for Item No. 37AA, the following Item shall be substituted namely :— 

"37AA, TAPE RECORDERS (INCLUDING OAS. Thirty per cent. ad valorem.”; 
SETTE RECORDERS AND TAPE DE&OKS) AND 
EEE) PLAYERS (INCLUDING CASSETTE PLAY. 


(xxvii) after Item No. 43, the following Items shall be inserted, namely :— 
“44, WATCHES, CLOCKS AND TME-PIECES, Ten per cent. ad. valorem. 
PRIMARILY DESIGNED TO SHOW TEE TIME OF ` 
DAY. f 
45. MACHINERY AND APPLIANCES FOR DETER. Ten per cent. ad valorem. 
MINATION OF WEIGHT INCLUDING PARTS OF” 
‘WEIGH-BRIDGES. 
Explanation, — This Item does no; include scales having arms of equal length whick 
_ determine weight by balancing the object sgainst weight.”: . 
(xxviii) for Item No, 51A, the following Item shall be substituted, namely :— 
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No. a ; Description of goods : Rate of duty 


(ae Cre ? G) 
‘514A, TOOLS THE FOLLOWING NAMELY:— Ten per cent. ad valorem.” ; 
(i) Hand tools, the following : l 
Pliers (including cutting pliers), spanners, wrenches, 

` files and rasps screw drivers {including ratchet types); 

(ii) Tools Zor working in the hand, pneumatic or with 
self-contained non-electric or electric motor; 
(iii) Tools designed to be fitted into hand tools, machine 

-tools or tools falling under sub-Item (ii) including dies for 

hb drawing, extrusion dies for motels and rock drilling 

bits; 

(iv) Industrial knives and blades for hand or machine 
paws. 








i (xxix) after Item No. 60, the following Item shall be inserted, namely :— 
m ELECTRIC LIGHTING FITTINGS, NAME. Ten per cant. ad valorem. 


SWITCHES, PLUGS AND SOCKETS, ALL KINDS; 
CHOKES AND STARTERS FOR FLUORESCENT 
“TUBES. hs 
THE- FOURTH SCHEDULE 


(See section 33) . 
PART I 


In the Additional: Duties of Excise Act,— 

(a) in clause (c) of section 2. for the words ‘and ‘rayon or artificial silk fabrics” ’, the 
‘words ‘and ''man-made iabrics™’ ghall be substituted; 

(b) ix. sub-section (1) of section 3, for the words “rayon or artificial silk fabrics”, the 
-words ‘‘man.made fabrics” ghall be substituted. 


PART II 


In the First Schedale to the Additional Duties of Excise Act,— 
(i) in Item No. 4, under "IL. Manufactured tobacco—”, for the entries in the third 
-column against sub.Items (3) (i) and (3) (ii), tha entries “One rupee per thousand” and “Forty 
` paige per thougand” shall, respectively, be substituted; 
(ii) in Item No. 19, for sub-Item I, the followirg sub-Item shall be substituted, 
“namely:— 
"I. Cotton fabrics other than fi) embroidery, in Five per cent. ad valorem. 
the piece, in strips or in motifs and (ii) fabrics impreg- 
nated, coated or laminated with preparations of cellulose 
- derivatives or of other artificial plastic materials. 
(333) in Item No. 22,— 
(a) for the entry "RAYON OR ARTIFICIAL SILK FABRICS—’. the entry “MAN. 
“MADE FABRICS—” shall be substituted; 
(b) in gub.Item (1), in the second column, for the words “Rayon or artificial silk 
“fabrics” , the words ‘'Man-made fabrics” shall ba substituted. 





THE FIFTH SCHEDULE 
_ (See section 39) 
PART I 
AMENDMENTS IN THE ĪNCOME.TAX Ao 


eN Oaren nE ae Income-tax (Appeals) undez sub-section (1). of 
“person appointed to be a Commissioner of section 117;°. 


-1977 


2. Section 107A, sub-section (9).— For "£p. 
Pellate Assistant Commissioner”, substitate 
“Commissioner (Appeals)”. 

3. Section 116, clause (c) and section 127, 
‘sub-section (1), — After ‘Commissioners of 
Income-tax”, ingert ‘' , Commissioners of 
Income.tax (Appeals)”. ` 


4. Sections 119, 154, 177, 189, 267, 271, 


271A, 275 and 295. — After “the Appzl- 


Nate Assistant Commissioner”, wherever it 
occurs, insert -‘‘or the Commissioner (Ap- 
spealg)”. 


5, After gection 121, insert — 


Jurisdiction of Commissioners (Ap. 
peals).—‘'121A. (1) Commissioners (Appeals) 
‘shall perform their functions in respect of suzh 
reas or of such persons or classes of persans 
or of such incomes or classes of income as the 
Board may direct. 


(2) Where any directions issued under st)- 
action (1) have assigned to two or more 
‘Commissioners (Appeals), the same area or te 
same persons or clagses of persons or the sarie 
incomes or Glagzes of income, they shall per- 
form their functions in accordance with ary 
orders which. the Board may make for tae 
distribution and allocation of the work to be 
performed ”. 


6. Section 125, 


(a) in sub-section (1), in clause (a), oncit 


“and the Appellate Assistant Commissioner” 
and "and the Commissioner respectively”; 


(b) in sub-section (2), for clauge-(a), sub- 
stitute— 


(a) where such order is made undar 
clause (a) of the said sub-section (1), refs- 
rences in this Act or in any rule made there. 
under to the Income.tax Officer shall be deem. 
ed to be references to the Inspecting Assistant 
Commissioner and any provision of this Ast 
requiring approval or sanction of the Ingpeci- 
ing Assistant Commissioner shall not apply:” 


7. Section 125A. — For sub-section (e); 
substitute— — 

"(4) Where an order is made under sub- 
section (1) and the Inspecting Assistant Cori- 
missioner exercises the powers or performs 
the functions of an Income.iax Officer in reba. 
tion to any area, or persons or Classes of pez- 
gons, Or incomes or classes of income, or casas 
or Glagges of cases, references in this Act or in 
any rule made thereunder to the Income-tex 
Officer shall be construed as references to tke 
Inspecting Assistant Commissioner and axy 
provision of this Act requiring approval cr 
ganction of the Inspecting Assistant Comm:s. 
sioner shall not apply,” 
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8. Section 126.— 
~ (a) after ‘‘empower Commigsioners,”, insert 
“Commissioners (Appeals),”; 
(b) after “section 121,”, 
tion 121A,”. i 


9. Section 131,-sub-section (1).— For "and 
Commissioner”, substitute, ‘“‘Commissioner 
(Appeals) and Commissioner”. 

10. Sections 133 and 134..— For 
Inapecting Assistant Commissioner” 


insert ‘sec. 


“or the 
wherever 


it occurs, substitute, "the Inspecting Assis- 
tant Commissioner or the Commissioner 
(Appeals)”. 


11. Section 245.—For “or Commissioner”, 
substitute '‘, Commissioner (Appeals) or Com. 
missioner”. 

12. Section 245A, alausa, (b). — After “a 
Commigsioner,”, insert “a Commissioner 
(Appeals),”. 

13. Chapter XX, in the sub-heading before 
section 246, after “Appellate Assistant Com. 
missioner” , ingert ‘“‘and Commissioner (Ap- 
peals)” 


14. Section 246.— 


` (a) renumber the section as sub-section (1) 


_of the section and in the sub-section ag so 


numbered, 


(i) in the opening portion. for “Any aggessee 
aggrieved by any of the following orders”, 
substitute ‘Subject’ to the provisions of sub. 
section (2), any assessee aggrieved by any of 
the following orders”; 


(ii) omit clause (a) and the Explanations; . 


(b) after the sub.section as so numbered, 
ingert— 


(2) Notwithstanding anything contained in 
sub-section (1), any asdessee aggrieved by any 
of the following orders (whether made before 
or after the appointed day} may appeal to the 
Commissioner (Appeals) against such order — 


(a) an order against the assessee, being a 
company under section 104; ; 

(b) an order specified in clauses (c) to (o) 
(both inclusive) of : sub-section (1) where 
such order is made by the Inspecting Assistant 
Commissioner in exercise of the powers or 
functions conferred on or assigned to him 
under section 125 or section 125A; — 


(c) an order made by the Inspecting Assis- 
tant Commissioner imposing a fine under sub. 
section (2) of section 131; 


(d) an order against the: assessee,- being a 
foreign company: where the assess3e denies its 
liability to be assessed under this Act or any 
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order of assessment under sub-section (3) of 
section 143 cr section 144, and the assegsee 
objects to tha amount of income assessed or to 
the amotnt of tax determined or to the amount 
of logs computed or to the status under which 
it is assessed; 


(e) an order against the assessee, being a 
domestic company, where the agsessse denies 
its liabil_ty to be assessed under this Act or any 
order of assessment under sub-section (3) of 
section 143 or section 144, and the assesses 
objects to the amount of ‘income assessed or 
to the amount of taz determined or to the 
amount 3f logs computed or to the status under 
which-it is assessed, and the amount of income 
BO assessed >r the amount of loss so computed 
exceeds five lakh rupees; 


(f) an order of assessment under gub- 
section (3) cf section 143 or section 144 made 
on the basis of directions issued by the Ins- 
pecting Assistant Commissioner under see- 
tion 144B; 


(g) an order imposing a penalty under 
clause (3) of sub-section (1) of section 271 
where cuch penalty has been imposed with 
the previous approval of the Inspecting Apsis. 
tent Ccmmisgioner under the proviso to 

` clange (ti) of sub-section (1) of that section; 


(h) aa order made. by an Inspecting Assis- 
~ tant Cormmissioner imposing a penalty under 
section 2724; 


(i) am order made by an Income.tax Officer 
under the frovisions of this Act in the case ož 
such persons or clasees of persons as the Board 
may having regard to the nature of the cases, 
the complexities involvad and other relevani 
eonsideraticna, direct. l 


(3) Every appeal against an order specified 
in sub-section (2) which is pending immedi. 
ately before the appointed day before an 
Appellate Agsistant Coramissioner cr a Com. 
missionər snd any matter arising out of or 
connect3ad with such appeal and wich is so 
pending shall stand transferred on that day to 
the QOcmmiasioner (Appeals) may proceed 
with such appeal or matter from the stage at 
which it was on that day : 


Provided that the appellant may demand 
that beZore proceeding jurther with the appeal 
or matter, zhe previous proceeding or any pari 
thereof be reopened or that he be ra-heard. 


Explanation. — For the purposes of this 
` gections— 


(a) "appointed day” means the date ar. 
pointed under section 39 of the Finance (No. 2) 
Ast, 1977; 
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(b) ''domestio company” and "foreign com. 
pany” shall have the same meanings ag in 
section 80B; 


(e) ‘‘statts” -means ths category under 
which the assessee is assessed ag “individual”, 


''Hinda undivided family” and so on’. 


15. Sections 247, 248, 249, 250, 251 and 
287. — After “Appellate Assistant Commis. 
sioner”, wherever it occurs, insert ‘‘or, as the 
case may be, the Commissioner (Appeals)”. 


16. Section 253.— 


(a) in clause (b) of gub.gection (1), omit ‘‘or 
section 272A” and in that sub-section and 
sub-section (2), for “an Appellate Assistant 
Commissioner”, substitute "an Appellate Assis. 
tant Commissioner or, as the cage may be. a 
Commissioner (Appealg)’’; 


(b) In sub.section (4), for “the Appellate 
Assistant Commissioner,” at both the places 
where it occurs, substitute ‘the Appellate 
Assistant Commissioner or, ag the case may 
be, the Commigsgionsr (Appaala)”. 


17. Secsion 264, sub-gaction (4).— 


(a) in clause (a), after “Appellate Assistant 
Commigsicner”, insert “or to the Oommig-. 
sioner (Appeals)’”’ and after ‘in the:case of an 
appeal”, ingert “to the Commissioner (Ap. 
peals) or”; 


(b) in clause (0), after “subject of an ap. 
peal”, insert “to the Commissioner (Appeals) 
or”. 

18. Section 272A.— 


(a) in sub-section (1), after "Inspecting 
Assistant Commissioner or”, at both the places 
where it ocours, insert ‘‘a Commiasioner 
(Apeals) oz”; 


(b) in sub-section (3), after ‘the Commis- 
sioner” at both tha places where it occurs: 
insert ‘‘or the Commissioner (Appeals). 


19. Section 274, sub-section (3). — After 
"An Appellate Assistant Commissioner”, ingert 
“or a Commissioner (Appeal)”. 


PART II 


AMENDMENTS IN THE WEALTH-TAx Act, 1957 


1. Section 2.—After clausa (g, insert — 


(gg) “Commissioner (Appeals)? means a 
person empowered to exercise the functions of 
a. Commissioner of Wealth-tax (Appeals) 
under section-9A;’. 


2. Section SAA. — For sub-section (4), 
substitute — 
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(4) Where an order is made under sub. 
section (1) and the Inspecting Assistant Com. 
missioner exercises powers or performs tae 
functions of a Wealth-tax Officar in respact of 


any Gage Or person or proceeding, references in - 
fhis Act or in any rule made thereunder tohe. 


Wealth-tax Officer shall be construed as reie- 
rences to the Inspecting Assistant Commissioner 
and any provision of this Act requiring ap- 
proval or sanction of the Inspecting Assistant 
Commissioner shall not apply.”. 


3. After section 9, insert— 


Commissioners of Wealth.tax (Appoals) 
—"9A, The Board may empower as many 
persons as it thinks fit to exercise under «his 
Act the factions of a Commissioner of 
‘Wealth.tax (Appeals), and on being so am- 
powered the Commigsioners (Appeals) shall 
perform their functions in respect of such 
areas or such persons or such classes of per- 
aons as the Board may direci, and where such 
directions have assigned to two or more Com. 
missioners {Appeals) the same area or the 
same persons or the same classes of persons 
they shall perform their functions in ac2or- 
dance with such orders ag the Board may 
make for the distribution and allocatior of 
‘the work to be performed.”. 


4. Section 13, sub-section (1). — For ' Ap- 
‘pellate Assistant Commissioner of Wealth.{2x”, 
substitute ‘Appellate Assistant Commissioner 
or the Commissioner (Appeels)”. 


5. Section 18.— 
(a) in sub-section (1), — 


(i) in the opening portion, after “‘Appedlate 
Assistant Commissioner,”. insert “Commis. 
sioner (Appéals),”; 


(ii) in Explanation 2 (A). and Hxp'ana. 
tion 8, after “Appellate Assistant Commis- 
sioner,” ingert ‘tor the Commissioner (Ap. 
poales)”; 


(b) in sub-section (4), after ''Appellate Assis- 


‘tant Commissioner,” , insert “a Commiss.oner - 


{Appeals),”; 

(c) in sub-section (5), after ‘Appellate 
Assistant Commissioner,” at both the zlaceg 
where it occurs, insert “or Commissioner 
(Appeals).” i 


6. Section 189A. — After “an Inspəcting 
Assistant Commissioner,” wherever it oecurs, 
ingert “or a Commissioner (Appeals).” 


7. Sestion 22A, clause (b).—After ‘a Com- 
‘migsioner,”, insert’ ‘a Oommissioner (Ap. 
pealg),”. i 
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8. Section 23,— 


(a) in sub-section (1), for “Any person,” 
substitute ‘Subject fo the provisions of sub. 


section (1A), any person”; 
(b) after sub-section (1), insert — | > 


‘(1A) Notwithstanding anything contained in 
gub.gection (1), any person, — 


(a) objecting to the amount of net wealth 
determined under this Act or objecting to the 
amount of wealth-tax determined as payable 
by him under this Act or denying his liability 
to ba ageesaed under this Act, where the net 
wealth determined on assessment made under 
section 16 exceeds fifteen lakh rupees; or 

(b) objecting to any penalty imposed under 
clause (o) of sub-section (1) of section 18 
where the penalty has been imposed with the 
previous approval of the Inspecting Assistant 
Commissioner under sub-section (3) of sec- 
tion 18; or i 

(c) objecting to any assessment or order 
referred to in clauses (a) to (h) (both inclu. 
sive) or clause (i) of sub-section (1), where 
such aggsesgment or order hag been made by 
the Inspecting Assistant Commissioner in exer. 
cise of the powers or functions conferred on or 
assigned fo him under section 8AA; or 

(d) objecting to any penalty imposed by an 
Inspecting Assistant Commissioner under gec. 
tion 18A; or 


(e) objecting to an order mado by a Wealth. 
tax Officer in the case of such persons or 


-Classes of persons as the Board may, having 


regard to the nature of the cases, the com. 
plexities involved and other relevant congi. 
derations, direct, . 

may appeal to the Commissioner (Appeals) 
against the assessment or order, as the cage 
may be, in the prescribed form and verified in 


‘the prescribed manner. 


(1B) Every appeal against any assessment 
or order referred to in sub-section (1A) which 
is pending immediately before the appointed 
day before an Appellate Assistant Commis- 
sioner or a Commissioner and any matter 
arising out of or connected with such appeal 
and which ig so pending shall stand trang. 
ferred on thet day to the Commissioner 
(Appeals) and the Commissioner (Appeals) 
May proceed with the appeal or matter from 


. the stage at which it was on that day : 


Provided that the appellant may demand 
that before proceeding further with the appeal 
or matter the previous proceeding or any part 
thereof be reopened or that he be re.heard. 


Explanation —In this sub-section, ‘appoint. 
ed day” means the date appointed under gea. 
tion 39 of the Finance (No. 2) Act, 1977.'; 


` 
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(c) in su>.sections (2) (2A), (3), (4), (5), 
(5A), (5B) and (6), after ‘Appellate Assistant 
Commissioner,” wherever it occurs, insert "or, 
ag the case may be, the Commissioner (Ap- 
peels)”; 


(d) in sub-section (3A)— 


(i) after "sub-section (1),” ingert "or of sub. 
section (1A)"; i 


(ii) after "the Appellate Assistant Commis- 
sioner,” ingert “or, as the case may be, the 
Commissioner (Appeals).” 


9. Section 24.— 


(a) in sub-section (1), after “the Appellate 
Assistant Commissioner,” insert ‘'‘or the Com. 
missioner (Appeals)” and in tha same sub. 
section, omiz ‘', or to an order passed by the 
Ingpecting Assistant Commissioner under gec- 
tion 18A,”; 


(b) in sub-section (2), after ‘Appellate 
Assistant Commissioner,” insert "or a Commis. 
sioner (Appeals); 


(c) in sub.section (2A), after ‘Appellate 
Assistant Commissioner,”, at both the places 
where it occurs; insert ‘‘or the Commissioner 
(Appeals).” 


10. Section 25, proviso to sub-section (1)— 


(a) in clause (a), after ‘Appellate Asgistant 
Commissionez,” insert ‘or to the Commissioner 
(Appeals)” ard after "in the case of an appeal,” 
insert “to the Commissioner (Appeals) or”; 


(b) in clause (b), after “Appellate Assistant 
Commissioner,” insert ‘‘or the Commissioner 
(Appeals).” 


a IL Section 34A, sub-section (5). — After 
‘Appellate Assistant Commissioner,” ingert 
*Commissionar (Appeals).” 


12. Sections 35 and 46.—After "the Appel. 
late Assistant Commissioner” wherever it 
occurs, insert ‘or the,Commissioner ( Appeals)”. 


13. Section 35K, sub-section (2). = For 
r. Anon 8, 9”, substitute “in gestions 8, 


14. Section 37, sub-section (1). — After 
“Appellate Assistant Commigsioner,”, ingert 
“‘Commissionsr (Appeals),”. 


15. Section 42A, sub-section (2). — After 
“the Appellate Assistant Commissioner”, insert 
“or, as the case may be, the Commissioner 
Appeals)”. 
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AL Re 
PART IIT 
AMENDMENT IN THB Gi7r.tax Aor, 1953 
1, Section 2 —Atter clause (vi), insert— 


‘(via) ‘Commissioner (Appeals)? means a. 
person empowered to exercise the powers of 
a Commissioner of Gift.tax (Appeals) under 
section 8A;’. 


2. Section TAA. — For sub-section (4), sub- 
stitute— . 


“(4) Where an order is made under 
sub-section (1) and the Inspecting Assistant- 
Commissioner exercises the powers or per- 
forms the functions of a- Gift.tax Officer in 
respect of any Gase or person or proceeding 
under this Act, references in this Act or in. 
any rule made thereunder to the Gifi-tax 
Officer shall be construed a9 references to the: 
Inspecting Assistant Commissioner and any 
provision of this Act requiring approval or 
sanction of the Inspecting Assistant Commis-. 
sioner shall not apply.”. 


3. After section 8, insert— 


Commissioners of Gift.tax (Appeals). — 
“8A, The Board may empower as many por- 
sons ag it thinks fit to exercise under thie: 
Act the functions of a Commissioner of Gift- 
tax (Appesls), and on being so empowered. 
the Commissioners (Appeals) shall perform: 
their functions in regpect of such areas or 
such persons or such classes of persons as 
the Board may direct, and where such dires. 
tions have assigned to two or more Com. 
missioners (Appeals) the same areas or the- 
game persons or the same classes of persons. 
they- shall perform their functions in accord- 
ance with such orders as the Board may 
make for the distribution and allocation of 
the work ta be performed.”. 


4, Section 12, sub-section (1).—'‘For "the 
Appellate Assistant Commissioner of Gift-iax”’, 
substitute ‘the Commissioner (Appeals) or the 
Appellate Assistant Commissioner”. 


5. Section 17.— . 


after ‘Appellate: 
insert *'Cominis- 


(a) in sub-section (1), 
Assistant Commissioner,”, 
sioner (Appeals),”; 


(b) in sub-section (4), for ‘‘Commissioner- 
or the Appellate Tribunal’, substitute ‘‘a. 
Commissionsr (Appeals), a Commissioner or 


the Appellate Tribunal.” 


6. Section 17A. — After “an Inspecting: 
Aseistant Commissioner”, wherever it occurs. 
insert “or a Commissioner (Appeals)” 
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7, Section 21, sub-section (2).—After “Lp. 
pellate Assistant Commissioner”, insert, '“he 
Commissioner (Appeals)”. 

8. Section 22.— 


(a) in sub-section (1), for ‘Any persoa”, 


substitute ‘Subject to the provisions of g=b- - 


section (1A), any person”; 
(b) after sub-section (1), insert— 


‘(1A) Notwithstanding anything contained 
in sub-section (1), any person— 


(a) objecting to the value of taxable g-fts 
determined under thia Act or objecting to she 
amount of gift-tax determined ag payable by 
him or denying hig liability to be assessed 
under this Act where the value of taxa-ie 
gifts determined on assessment exceeds two 
lakh rupees; or l 


(b) objecting to any assessment or orcer 
referred to in clauses (a) to (h) (both indu- 
sive) of sub-section (1) where such assessment 
or order has been made by an Inspect ag 
Assistant Commissioner in exercise of the 
powers or functions conferred on or assigned 
to him under section TAA; or 


(a) objecting to any penalty imposed uncer 
clause (e) of sub.section (1) of section 17 
where the penalty has been imposed with the 
previous approval of the Ingpecting Assistant 
Commissioner under sub-section (3) of ssc. 
tion 17; or 


(d) objecting to any penalty imposed by an 
Inspecting Assistant Commissioner under sac. 
tion 17A; or 


{e) objecting to any order made a a G tte 
tax Officer in the case of such persons or 
` glasses of persons as the Bcard may, haviag 
regard to the nature of the cases, the com. 
plexities involved and other relevant cm. 
siderations, direct, 


may appeal to the Commissioner (Appea s) 
against the assessment or order, ag the exse 
may be, in the prescribed form and verifed 
in the prescribed manner : 


Provided that no ‘appeal shall lie under 
clause (b) of this sub-section against any orcer 
referred to in clause fj) of sub-section (1) 
unless the tax hag been paid before the 2p- 
peal is filed. 


(1B) Every appeal against any assessm:nt 
or order referred to in sub-section (1A) which 
ig pending immediately befare the appoinzed 
- day before an Appellate Assistant Commis. 
sioner or a Commissioner and any mater 
arising out of or connected with such appeal 
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and which is so pending shall stand trans-. 
ferred on that day to the Commissioner 
(Appeals) and the Commissioner (Appeals): 
may proceed with the sppeal or matter from. 
the stage at which it was on that day : 


Provided that the appellant may demand: 
that before proceeding further with the ap- 
peal or matter’ the previous proceeding or- 
any part thereof be rpopenod or that: he be- 
re-heard. ` 


Explanation. — In this sub-section, “ap. 
pointed day” means the date appointed under- 
section 39 of the Finance ( No. 2 ) Act, 1977.5 

(c) in sub.sections (2), (3), (4), (5), (5A), 
(5B) and (6), after Appellate ' ‘Assistant, Com. 
missioner’, wherever it occurs, insert "or, as. 
the oase may be, the Commissioner (Appeals)”.. 


9. Section 23. — 


(a) in sub.section (1), after " the , Appel- 
late Assistant Commissioner”, insert ‘‘or the 
Commissioner (Appeals)” and in the same sub. 
section, omit ‘‘or to an order passed by the Ing- 
pene Assistant Commissioner under section 
1 ums 


(b) in sub-section (2), after "Appellate Assi. 
stant Comin . insert ‘‘or a Commis- 
sioner (Appeals)’’, 


(e) in sub-section (2A), after PRA 
Assistant Commissioner” , at both the places. 
where it occurs, ingert "or the Commissioner- 
( Appeals)”. 


10. Section 24, proviso to sub-section (1) — 

(a) in clause (a), after ' "Appellate Assistant 
Commissioner” insert or to the Commissioner- 
(Appeals)” and for ‘‘in the cage of the Appel.. 
late Tribunal”, substitute "in the cage of an 
appeal to the Commissioner (Appeals) or to the. 
Appellate Tribunal’; 


(b) i in clause (b), after “subject of anappeal”,. 
insert '‘to the Commissioner (Appeals) or”. 


11. Section 33A, sub-section (5). — After 
"Appellate Assistant Commissioner”, ingert- 
“Commissioner (Appeals)”. 


12. Sections 34 and 46. — After "Appellate 
Assistant Commissioner”, wherever it occurs. 
insert " or the Commissioner (Appeals)”, 


“13. Section 36, PE (1). — After 
"Appellate Assistant Commissioner”, ingert- 
“the Commissioner (Appeels),”. 


14, Section 41A, sub-section (2). — After 
"the Appellate Assistant Commissioner”, in- 
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ert “or, as the case may be, the Commissioner 
‘(Appeals)’. 


PART IV 


AMENDMENTS IN THE Companies (PROFITS. 
Sunrax Aor, 1964 


1, Throughout the Act [except in sub-section 
41) of section 3 and section 17], for ‘‘Appellate 
Assistant Commissioner” (except where it is 
preceded by ‘‘an”), substitute “Commissioner 
Appeals)” and for ‘‘an Appellate Assistant 
‘Comumissionsr”, substitute “a. Commissioner 
(Appeals)”. 


2. Section 3, sub-section (1).:— For “Addi. 
tional Commissioner of Income-tax, Appellate 
Assistant Commissioner of Income-tax”, substi- 
tute ‘Commissioner of Income-tax (Appeals), 
Additional Commissioner of Income.tax”. 


3. After section 11, ingert, — 


Transfer of certain pending appeals.— 
11A. Every appeal under this Act which is 
pending immediately before the appointed day 
‘before an Appellate Assistant Commissioner or 
a Commissioner and any matter arising out of 
‘or connected with such appeal and which is go 
pending shall stand transferred on shat day to 
the Commissioner (Appeals) and the Commissi- 
oner (Appeals) may proceed with such appeal 
or matter from the stage at which it was on 
that day ; : 


Provided that the appellant may damand that 
‘pefore proceeding further with the appeal oz 
‘matter the previous proceeding or any part 
thereof be zeopened or that he be re-heard, 


Explanation. — In this section, ‘appointed 
day’ means the date appointed under section 
39 of the Finance (No.2) Act, 1977’. 


4, Section 17. — 


(a) in sub-section (1), omit “or Appellata 
‘Assistant Commissioner”; 


` (b) in sub.sestion (4), for clauses (a) , (k) 
{c), substitute — 


“(a) where an appeal against the order lies 
fo the Commissioner (Appeals) but bas not 
‘been made and the time within which such 
appeal may be made has not expired, or the 
assessee has not waived his right of appeal; os, 


(b) where the order hag been ‘made the 
subject of an appeal to the Commissioner 
Appeala).”; i 


(0) omit Haplanation 2. 
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PART VY 


AMENDMENTS IN THR INTEREST.TAX Aor, 1974 


1. Throughout the Act [exceptin sub-section 
(1) of section 3 and section 20], for “Appel. 
late Assistant Commissioner” (except where 
it is preceled by "an”), gubstitute “Commis. 
sioner (Appeala)”, and for “an Appellate Assi. 
stant Commissioner’. gubstitute “a Commi. 
asioner (Appeala)”. i 


2. Section 3, sub-section (1). — For "Addi. 
tional Commissioner of Income-tax, Appellate’ 
Assistant Commissioner of Income-tax”, sub. 
stitute ‘Commissioner of Income-tex (Appeals), 
Additional Commissioner of Income. tax”. 


3. After section 15, ingert, — ` 


Transfer of certain pending appeals, — 


'15A, Every appeal under this Act which is 
pending immediately before the appointed day 
before an Appellate Assistant Commissioner or 
a Commissioner and any matter arising out of. 
or connected with such appeal and which ig go 
pending shall stand transfarred on that day to 
the Commissioner (Appeals) and the Commis- 
sioner (Appeals) may proceed with such appeal ` 
or matter from the stage at which it was on 
that day: ; 


Provided that the appellant may demand 
that before proceeding further with the appeal 
or matter the previous proceeding or any part 
thereof be reopened or that he be re-heard. 


Explanation. In this section, ‘appointed 
day” means the date appointed under section 39 
of the Finance (No.2) Act, 1977’. 

4, Section 20,— 


(a) in sub.section (1): omit “or Appollate 
Assistant Commissioner”; ; 


(b) in sub-section (4), for clauses (a), (b) 
and (c) substitutie— 


(a) where an appeal against the order lieg 
to the Commissioner (Appeals) but has not 
been made and the time within whioh such 
appeal may be made has not expired, or the 
asgessee hag not waived hig right of appeal; or 

(b) where the order has been made the 
subject of an appeal to the Commissioner 
(Appeals/.”; 


(ce) omit Haplanation 2, 


_ Aga 


. TAE APPROPRIATION (RAILWAYS) 
. No. 2 AGT, 4977 
(Act No. 18 of 1977) 
[23rd Juno, 1977.4 
Ain Act to authorise paymant ani appro. 
priation of cartain sums from ani ou; of 
the Consolidated Fund of India for the 
services of the finaucial year 1977-18 
for the parposes of Railways. 
Be it enacted by Parliament in the Tweaty- 
‘eighth Year of the Republic of India as fol- 
dows:— 


(Toxt of tha Aot not Printed) 
THE PAYMENTOF WAGES (AMEND. - 
- MENT) AOT, 4977 
(Act No. 49 of 4977)* 
(30th June, 1977] 
An Act further to amend tha Paymart of 

Wagas Act, 1986. 

Be it enacted by Parliament in the Twenty- 
wighth Year of the Republig of Indis as 
follows :— 

4. Short title. — This Act may ba called 
‘THE PAYMENT OF WAGES (AMENDMENT) 
Act, 1977. 

2. Amandmant of sestion 7.—In secton 7 
of the Payment of Wages Aot, 1936, in gub. 
section (2), after clause ‘p), the following 
alauso shall be inserted, namaly : ~ 


“(q) deductions for contributions to any 


dngurance scheme framed by the Central 


‘Government for the benefit of its employees”. 
THE PRESIOEVT(AL KHD VIGE- RESI. 
DENTIAL ELECTIONS (AMEND. 
MENT) ACT, 1977 
[Act No. 20 of 1977]t 


[Sth July, 19°7] 
. An Act further to amend the Presidential 
ani Vise.Prasidential Elections Act, 1952. 


Be it enacted by Parliament in the Twanty- 
eighth Year of the Republi3 of India as 
follows :— 

4. Short title. — This Act may be <alled 
THE PRESIDENTIAL AND VICE.PRESI- 


DENTIAL ELECTIONS (AMENDMENT) 
` ACT, 1977. 


‘[*] Received the assent of the President on 30.6- 


1977. Act published in Gaz. of India, 30 6- 
77, Part II-S, 1, Ext, p. 183 
For Statement of Objects and Reasons, ses Gaz. 


of India, 20.6.1977, Part IT-S. 2, Ext +) Ze 296. 
Wt] Received the assent of the President on 5-7- 
1977. Act published in Gaz. of Indic. 5-7- 
1977, Part 11-S. 1, Ext. p. 185. 
- For Statement of Objects and Reasons, see Gaz. 
of India, 18-6-1977, Part II-S, 2, Ext. p. 121. 


1977 Acts &. 


ed, namely : — 
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2. Substitution of new Part for Part III 
of Act 34 of 1952. — In the Prasidential and 
Vice-Presidential Elections Act, 1952, for 
Part III, the following Part shall be substitut- 


; ‘PART III 
Disputes regarding elections 


43. Definitions. — In this Part, unless the 
context otherwise requires, —~ 

(a) ‘‘candidate’’ mean3 a person who has 
been or claims to have been duly nominated 
ag & candidate at an election; 

(b) “costs” means all costs, chargos and. 
expenses of, or incidental fo, a trial of an 
election petition; 

(0) ‘ 
whose name hag been: published. under pec- 
tion 12 ag duly elested. ee. 


4%. Authority to try elastioa patitions _ 
(1) No election shill be called in question 
except by presenting an election petition to 
the authority spacified in sub-section (2). ..° 


(2) The authority having jurisdiction “to 
try an election petition shall be the Supreme 
Court. 


(3) Every election petition shall be pré: 
sented to such authority in accordance with 
the provisions of this Part and of the rules 
made by ths Supreme Oourt under article.145.. 


14A. Pras3zatation of petition, — (1) An 
election petition calling in question an election 
may be presented on one or more of the 
grounds specified in sub.section (1) of sec- 
tion 18 and section 19, to the Supreme Court. 
by any candidate at such election or ~ 

(i) in the case of Presidential election, by 
twenty or more electors joined together ag 
petitioners; 

(ii) in the case of Vice. Presidential election, 


petitioners. 


(2) Any such petition may ba cueaaiilad ab ` 
avy time after the date of publication of the 
declaration containing the name of the re.. 
turned -candidate at the election undar.sec- 
tion 12, but not later than thirty days from 
the date of such publication. 


OF A -> 


15. Form of petitions, ets., and. -přöve- 
dura. — Subject to the provisions of thig: 


Part, rules made [whether before or after the” "> 


commencement of the Presidential and Vice. -- 


_ Presidential Elections (Amendment) Act, 1977]- 


by the Supreme Court under article 145 may- 
regulate the form of election petitious, the 


‘manner in which they are to be presented, 


the persons who are to be made parties thereto,. 
the procedure to be adopted in connection. 
therewith and the circumstances in which 


‘returned candidate” meang a candidate ï 


` by ten or more electors joined together aso, 
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petitions are to abate, or may be withdrawn, 
and in which new petitioners may be substi- 

- tuted, and may require security to De given 
for coats. 


46. Relief that may bs- claimed w the 
petitioner. — A petitioner may claim either 
h the following declarations :— 
(a) that the election of the returned candi. 
date is void; 
- (b) thas the election of the returned candi- 
date ig void and that he himself or any other 
- candidate has been duly elected. 


47. Orders of the Supreme Court. — 


> Sti) At the conclusion of the trial of tae cleo. 


~. tion petition, the Supreme Court shall make 
an order—— 

(a) dismissing the election petition; or 
` (b) declaring the election of the returned 
candidate to be void; or 

(c) declaring the election of the returned 
candidate to be void and the petitioner or any 
other candidate to have been duly elected. 

(2) Atthe time of making an order under 
sub-gection (1), the Supreme Court shall also 
make an crder fixing the total amount of costa 
payable and specifying the persons by and to 
whom costs shall be paid. 


48. Grounds for declaring the elestion of 

a returned candidate to be void.—(1) If the 
Supreme Court is of opinion, - 

(a) that the offence of bribery or ‘undue 
influence at the election has been committed 
by the returned candidate or by any person 

with the congent of the returned candidate ; or 

(b) that the result of the election has been 

materially affected — 

(i) by the improper reception ‘or refusal of a 
-yote, or 

(ii) by sny non-compliance with the provi- 

_ mions of the -Constituiion or of this Act or of 
-. ‘any rules or orders made under this Act; or 
`- (iii) by, reason of the fact that the nomina. 


ee stion of-any candidate (other than the success- 


_ ful- candidate), who hes not withdrawn his 
candidature, hag been wrongly accepted; or 
(c) that the nomination of any candidate has 
been wrongly rejected or the nomination of 
` . the successful candidate hag been wrongly 


oe accepted; 
` Othe Supreme Court ghall declare the election 


< of the returned candidate to be void. 

~ .(%) For the: purposes of this section, the 
’ offences cf bribery and undue influence at 
an’ election- have the same meaning as in 
‘Chapter IXA of the Indian Penal Code. 


49. Grounds for which a candidate other 

. than the returned candidate may be de- 
clared to have been elected.—If any person 
who has lodged an election petition has, in 
addition to calling in question the election of 


B, 3, B: 


the returned candidato, claimed a declaration 
that he himself or any other candidato has 
been duly elected and the Supreme Conzi is 
of opinion that in fact the petitioner cr sach 
other candidate received a majority- ef the 
valid votes, the Supreme Court shalt, siter 
declaring the election of the returned exndi- 
date to be void, declare the petitioner er suth- | 
other candidate, as the case may be, to haye ` 
been duly elected: 

Provided that the petitioner or such other 
candidate skall not be deckered to ke daly 
elected if it is proved that the election of suck- 
candidate would have been void if he had beer. 
the returned candidate and a petition had 
been presented calling in question his etealion. 

20. Transmission of orders to the Gene 
tral Government and its publication.— The 
Supreme Court shall, after announcsimg the 
orders made under section 17, sez a sopy 
thereof to the Central Goyernmont, asri om 
receipt of such copy the Central Government 
shall forthwith cause the order to be published 
in the Official Gazetie.’. 


THE YOGA UNDERTAKINGS (TAKING 
OVER OF MANAGEMENT) AGT, 1977 
(Act No. 21 of 4977)* 
[5th July, 2977.3 
An Act to provide for the taking over of 
the management of the undertakings of 
the two Yoga Societies for a limited 
period in the public interest and im 
order to secure the proper management: 
- thereof and for matters connected there.- 
with or incidental thereto, 


Bz it enacted by Parliament in the Psventy. 


eighth Year of the Republic of India se 
follows :— 

CHAPTER i 

PRELIMIMARY 


4. Short title and commencement. —— 
(1) This Act may be called THE YOGA 
UNDERTAKINGS (TAKING OVER OF MAN- 
AGEMENT) ACT, 1977. 

(2) It shall be deemed to have eoma Inte 
force on the 24th day of May,.1977. 


2, Definitions. — In this Ac}, untess the: 
context otherwise requires,— 

(a) ‘Administrator’ meang the person or 
body of persons appoints as the Adyaiistrator- 
under section 4; 

(b) "appointed day” means the 24th day of 


` May, 1977; 


[*] Received the assent of the President OL 
5-7-1977. Ast published in Gaz, of -India,. 
5-7-1977, Part II-S, 1, Ezt., p 189. 


For Statement of Objects and Reasons, see Gaz. 
of India 22.6.1977. Part II-S. 2, Ext., p. 30€. 


1977 


(c) “prescribed” means prescribed by rules 
made under this Act; 


(d) "Societies Registration Act” means the ~ 


Societies Registration Act, 1860, as in force in 
the Union territory of Delhi: 

(a) “two Yoga Societies” means the — 

(i) Vishwayatan Yogashram, a society ra- 
gistered under the Societies Registration Act 
and having its registered office at B-35, De- 
fence Colony, New Delhi, and 

(ii) Central Research Institute for Yoga, & 
society registered under the Socisties Regis- 
tration Act, and having its registered office at 
Yogashram, Ashok Road, New Delhi, 
and the expression “Yoga Society” shall be 
construed as referring to one of the two Yoza 
Societies; 


(f) words and expressions used herein szą 
not defined, but defined in the Societies Reg:3- 
tration Act shall have the meanings, respe2- 
tively, assigned to them in that Act. 


CHAPTER II 


TAKING OVER OF THE MANAGEMENT OF TH3 
UNDERTAKINGS OF THE IWO 
§ Yoga SOCIETIES 


"3. Management of the undertakings əf 
the two Yoga Societies. — (1) On and fren 
the appointed day, and for a period of two 
years thereafter, the management of the under- 
takings of the two Yoga Societies shall vest in 
the Central Government: 


Provided that if the Central Government ig 
of opinion that in order to secure the proper 
management of the undertakings of either, or 
both of the Yoga Societies, it is expedient that 
puch management should continue to vest in 
the Central Government after the expiry of 
the said period of two years, it may, from time 
to time, issue directions for the continuance of 
such management for such period, not exces. 
ding one year ata time, ag it may think ft; 
80, however, that the total period for which 
such management shall continue to vest in tze 
Central Government shall not, in any casa, 
exceed five years. 


(2) The undertaking of each of the to 
Yoga Societies shall be deemed to include ell 
assotg, rights, leaga-holds, powers, authoritisg 
and privileges and all property, movable aad 
immovable, including lands, buildings, works, 
workshops: projects, stores, instruments, m3. 
chinery, aircraft, automobiles and other y3- 
hieles, cash balances, reserve funds, inve:t. 
ments and book debts and all other rights and 
interests arising out of such property as were 
immediately before the appointed day in te 
ownership, possession, power or control of ea-h 
of the two Yoga Societies, whether within or 
without India, and all books of account, r3- 
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gisters, maps, plans and all other documents 
of whatever nature relating thereto. 


(3) Any contract, whether express or im- 
plied, or other arrangement. in go far as it 
relates to the management of the business and 
affairs of the undertakings of either, or both, 
of the Yoga Societies,- and in force. im- 
mediately before the appointed day, shall be 
deemed to have terminated on the appointed 
day. 

(4) All persons in charge of the manage- 
ment of eithertof the two Yoga Societies, in- 
cluding persons holding offices as directors, ma- 
nagers, members of the Governing Body or 
Board of Trustees or any other managerial 
personnel of either, or both, of the Yoga Socia- 
ties immediately before the appointed day shall 
be deemed to have vacated their cffices as such 
on the appointed day. 


4. Administrator of the two Yoga Socie- 
ties. — (1) The Central Government shall, as 
from the appointed day, appoint a person ore 
body of persons as the Administrator of the 
undertakingg of the two Yoga Societies for the 
purpose of taking over the management thereof 
and the Administrator shall carry on the ` 
management of the undertakings of the two 
Yoga Societies for and on behalf of the Cen. ` 
tral Government. 

(2) The Central Government may issue such - 
directions (including direciions as to initiating, 
defending or continuing any legal proceedings 
before any court, tribunal or other authority) 
to the Administrator as to his powers and 
duties as that Government may deem desirable 
and the Administrator may apply to the Cen- - 
tral Government at any time for instructions 
as to the manner in which he shall conduct 
the management of the undertakings of the 
two Yoga Societies or in relation to any matter 
arising in the course of such management. 


(3) Subjeci to the other provisions of this - 
Act and the rules made thereunder and to tha 
control of the Central Government, the.Ad. 
ministrator shall be entitled, notwithstanding. 
anything contained in the Societies Registra. _ 
tion Act or in any other law for the time - 


being in force, to exercise, in relation to the. . 


undertakings of the two Yoga Societies tha 

powers of the Governing Body, or, as the case. 
may be, the Board of Trustees, of the respec. 
tive Yoga Society, including the powers to 

dispose of any property or assets of such so- 

ciety, whether such powers are derived under 

any law for the time being in force or from 

the memorandum and rules and regulations of 

the concerned Yoga Society or from any other 

source. 


(4) Every person having possession, custody 
or control of any property forming part of any 


>. particulars 
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undertaking of either of the two Yoga Societies 
shall deliver forthwith such property to the 
Administrator or to any officer or- other em. 
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clair - any compensation for the premature 
termination of the contract. of management or 


. other arrangement or for the logs of his office, 


ployee of tke Central Government, ag may be - 


Sug ore) by the Central Government i in this 
behalt. 


, (5) ing person =o on the append day, 
hag in hig possession or under his contro] any 
‘books, papers or other documents relating to 
any undertaking of either of the two Yoga 
Sosieties, including the minutes books contain- 
ing the regclutions of the persons in charge of 
the management of the concerned Yoga Society 

- before the appointed day, the current cheque 


: ,, books relating to the undertakings of the con. 


* cerned Yoge Society, any letters, memoranda, 
` notes or-ozher. communications between him 
and either. of the two Yoga Socisties shall, 


’ notwithstanding anything contained in any 
other law for the time being in force, be liable . 


to account for the books, papsrs and other 
documents. (including such minutes books, 
_ @heque bodks;’ letters, memoranda, notes or 
. other communications) to the Administrator or 
to any such person (being an officer or other 
employee oi the Central’ Government) as may 


” be’ authorised by the Central Government in 


` this behalf. 
(6) Every peradon in charge of the manage. 


~~" ment of the undertakings of either of the twa 


` Yoga Societies immediately before the appoint. 
. ed day shall, within ten .days from that day 
“ot within such further period as the Central 
” Governmen; may-allow in this behalf, furnish 
` ġo, the Administrator a complete inventory 
_.of all the properties and assets (including 
of book debts and invest- 
ments and belongings) forming part of the 
undertakings of. the concerned Yega Society 
. immediately before the appointed day and of 
all the liabilities and obligations of the con- 
cerned Yoge Society, in relation to its under- 
, takings, . subsisting immediately bafore that 


"i." day.and alto of all agreements entered into 


by either, or both, of the Yoga Societies in 
relation .tó. its or their undertakings and in 
force immediately before that day. - 

- (7) The Administrator shall receive from 
the funds of the two Yoga Societies such 


'-yemuneration as the Central Government 


. may fix. 

5. No right to compensation for prema. 
ture termination of a contract. — Notwith- 
atanding anything contained in any law for 
the time being in force, no person. in respect 
of whom any contract of management or other 
arrangement is-terminated by reason of the 
provisions Gontained’in sub-section (3) of sec- 
tion 3 or who cesses to hold any office by 
réagon of the provisions contained in sub-sec- 
. tion (4) of that seotioh, shall be entitled to 


6. Relinquishment of management of 
the two Yoga Sosieties. —(1) Notwithstand. 
ing anything ¢ contained in sub- section (1) of sec- 
tion 3, if, at arly time before the expiry of the 
period referred.to in that sub-section, it appears 
to the Central Government that the purposes 
of the vesting of the management of the under- 
takings of either, or both, of the Yoga Societies 
in that Government have been fulfilled or that 
for any other reason itis not necessary that 
the management of the undertakings of eithor, 
or both, of the Yoga Sosieties should remain 
vested in that Government, it may, by order 
published in the Official Gazette, relinquish 
the management of the undertakings of either, 
or both, of the Yog» Societies with effect from 
such date as may ba specified in the order. 

(2) On and from the date specified under 
sub-section (1). the management of the under- 
takings of the concerned Yoga Society shall 
vest in the Governing Body (by whatever 
name called) of the concerned Yoga Society 
and such management shall be carried on in 
accordance with the provisions of the Societies 
Registration Act, so however, that the steps, 


‘if any, in relation to the management of the 


undertakings of the concerned Yoga Society 
may be taken after the pablication of the order 
under sub-section (1). 

T. Application of Ast 24 of 1869. — 
(1) Notwithstanding anything contained in the 
Societies Registration Act or in the memoran- 
dum and rules and regulations of either of the 
two Yoga Societies, but gubject to the provi- 
sions of sub.section (2) of section 6, so long as 
the management of the undertakings of the 
two Yoga Societies remaing vested in the Cen- 
tral Government, — 

(a) it shall not ba lawful for the members 
of either of the two Yoga Societies or any 
other person to nominate or appoint any per. 
son to be a member of the Governing Body (by 
whatever name called) of aither of the two 
Yoga Societies; 


(b) no resolution passed at any meeting of 
the membars of either of tha two Yoga Socie- 
ties or at any meeting of the Governing Body 
(by whatever name called) of either of the 
two Yoga Sosieties, on or after the appointed 
day, shall be given effect to unless approved 
by the Central Government; 

(c) no` proceeding for tke dissolution of 
either of the two Yoga Societies or for their 
mergér with any other society or ‘for the 
appointment of a Retciver in respect of any 
undertaking thereof shall lie in any court 
except with the-consen$ of the Central Gov- 
ernment. 
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(2) Subject to the provisions contained in 
sub-section (1) and subjec’ to such other excep- 
tions, restrictions and limitations, if any, as 

- may ba prescribed, the Societies Registration 
Act shall continue to apply to the concerred 


Yoga Society in the same manner as it appLed X 


thereto before the appointed day... : : 
CHAPTER IN - 


MISORLLANEOUS 


8. Penalties.—Any person who, — 

(a) having in his possession or custody or 
under hig control any property forming part of 
any undertaking of either of the two Ycga 
Societies, wrongfully withholds such prope=ty 
from the Administrator or any person autho. 
rised under this Act, or 

(b) wrongfully obtains possession of say 
such property, or 

(c) wilfully retains, or fails to deliver, any 
property forming part of any of the und3r. 
takings of sither of the two Yoga Sosieties or 
removes or destroys it, or 

(d) wilfully withholds or fails to account for 
any books, papers or other documents which 
may be in hig possession or custody or under 
hig control to the Administrator or any peron 
authorised under this Act, or 

(e) fails, without any reasonable cause to 
furnish information or particulars as provided 
in sub-section (6) of section 4, 
shall be punishable with imprisonment fo: a 
term which may extend to two years, or with 
fine which may extend to ten thousand rupees, 
or with both. 


9, Offences by companies. — (1) Whare 
an offence under this Act has been commitied 
by æ company, every person who at the time 


the offence was committed was in charge of,” 


and was responsible to, the company for the 


conduct of the business of the company as well 


as the company, shall be deemed to be gu-lty 
of the offence and shall be liable fo be fro. 
ceeded against and punighed accordingly : 
Provided that nothing contained in this sub. 
section shall render any such person liable to 
any punishment, if he proves that the offence 
was committed without his knowledge or that 


he had exercised all due diligence to prevent 


the commission of such offence. 

(a) Notwithstanding anything contained in 
sub-section (1), where any offence under this 
Act has been committed by a company anl it 
ig proved that the offence has been committed 
with the consent or connivance of, or is stiri- 


butable fo, any neglect on the part of any- 


director; manager, secretary or other officer of 
the company; such director, manager, secretary 
or other officer shall be deeméd-to be guilty of 
that offence and shall be liable to be proceeded 
against and punished accordingly. 
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Explanation. = For the purposes of this 
section. 

(a) “company” means any body corporate - 
and includes a firm or other association of 
individuals, and n 

(b) “director”, in relation to a firm, means 
& partner in the firm. ~ 


40. Exclusion of period of operation of ~ 
Act. ~ In computing the period of limitation 
prescribed by any law for the time being in force 
for any suit or appplication against any person 
by either of the two Yoga Societies in respect 
of any matter arising out of any transaction in 
relation to their undertakings, the time during. 
which this Act is in force shall be excluded. 


44. Act to haya overriding effect. — ` z 


The provisions of this Act or any notifica- 
tion, order or rule made thereunder shall 
have effect notwithstanding anything incon- 
sistent therewith contained in any Jaw othar 
than this Act or in any instrument having 
effect by virtue of any law other than this Act 
or in any decree or order of any Court, . 


42. Protestion of action taken in good 
faith.—(1) No. suit, prosecution or other legal 
proceeding shall lie against the Administrator ` 
or any officer or other employee of the Central 
Government for anything which is in ‘good faith 
done or intended to be done under this Aot. 

(2) No suit or other legal proceeding shall 
lie against the Central Government or the 
Administrator or any of the officers or other 
employees of the Central Government for any 
damage caused or likely to be caused by any- 
thing which is in good faith done or intended 
to be done under thig Act. 


48. Contracts in bad faith may be cancel- 
Jed or varied. — (1) If the Central Govern- 
ment is satisfied, after such inquiry as it may . 


think fit, that any contract or agreament entered `.” 


into at any time within one year immediately 
preceding the appointed day, batween either of 


the two Yoga Societies and any other pérson, _ $ 


in so far as such contract or agreement relates 
to any undertaking of such Yoga Society,” has 
been entered into in bad faith, or is detrimental 
to the interests of the concerned Yoga Society 
it may make an order cancelling. or vatying 
(either unconditionally or subject to: such: 


conditions as it may think fit to impose) such - = 
contract or agreement and thereafter ’the- ~~ 


contract or” agreement shall tas effect ac. 
cordingly : 

Provided that no coutiact or ireann shall 
be cancelled or varisd except. after giving to 
the parties to the contraéi or agreement a 
reasonable opportunity of being Keard. 

(2) Any person aggrieved -by an order under 

sub-section (1) may’ make an application to the 
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High Court at Delhi for the variation or re- 
versal of steh order and thereupon such court 
may confirm, modify or reverse suck order. 


14. Power to terminate contract of em- 

ployment.—If the Administrator is of opinion 
` that any contract of employment entered into 
by either of the two Yoga Societies‘in relation 
to their undertakings, at any time before the 
appointed day, is unduly onerous, he may, by 
giving to the employee one month’s notice in 
writing or the salary or wages for cne month 
in lieu thereof, terminate such contract of 
employment. 


45. Powe? to make rules.—(1) The Central 
Government may, by notification in the Official 
Gazette, maxe rules for carrying out the pro. 
Visions of this Act, 


(2) Every-rule made by the Central Govern. 
ment under this Act shell be laid, ag soon ag 
may be after it is made, before each House of 
Parliament while it ig in session for a total 
Period of thirty days which may be comprised 
in one session or in two or more successive 
gessiong, and if, before the expiry of the session 
immediately following the gession or tha sue- 
cessive sessions aforesaid, both Houses agree 

` in making any modification in the rule or both 
Houses agree that the rule should not ba made, 
the rule gkall thereafter have effect only in 


`; such modifiel form or be of no effect, as the 
. casa may be; so, however, that any such modi- . 


fication or annulment shall be without pre- 
judice to tha validity of anything previously 
done under that rule. 


46. Repeal and saving. — (1) The Yoga 
` Undertakings (Taking Over of Management) 
Ordinance, 1977, is hereby repealed. 

(2) Notwithstanding such repeal, anything 
done or any action taken under the Ordinance 
go repealed shall be deemed to have been done 
or taken undar the corresponding provision of 
this Act. 


THE APPROPRIATION (No. 2) ACT, 1977.. 


ce (Act No..22 of 1977) 
[28rd July, 1977] 
An Act to authorise payment and appro. 
‘priation of certain sums from and out 
-of the Consolidated Fund of India for 
the services of the financial year 
' 4977-78. 


Be it enacied by Parliament in the Twenty- 
eighth Year of the Hepanie of India as fol- 
lows : — 


(Text of the Act Not Printed) 
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THE OIL AND NATURAL GAS COM. 
MISSION (AMENDMENT) ACT, 1977 
(Ast No. 23 of 1977)* 
[30th July, 1977.] 


An Act further to amand the Oil and 
Natural Gas Commission Act, 1959. 


Be it enacted by Parliament in she Twenty. 
sighth Year of the Republic of India ag fol- 
lows :— 

4. Short title. — This Act may be called 
THE OIL AND NATURAL GAS COMMIS. 
SION (AMENDMENT) ACT, 1977. 


2. Amendment of section 44. — In geo. 
tion 14 of the Oil and Natural Gas Commis- 
sion Act, 1959 (hereinafter referred to ag the 
principal Aci), sub-section (3) shall be omitted. 


8. Amendment of section 15. — In geo. 
tion 15 of the principal Act, for the proviso, 
the following proviso shall be substituted, 
namely :— 

"Provided that before exercising its powers 
in respect of the following matters, it shall 
obtain the previous approval of the Central 
Government, namely 

(a) the creation of any post, the. salary or 
honorarium of which would either be more 
than such amount as may be prescribed, or 
where no such amount has been prescribed, 
more than rupees two thousand seven hun- 
dred and fifty or be on a scale the maximum 
of which exceeds such amount ag may be 
prescribed or where no such amount hag been 
pregcribed, exceeds rupees two thougand seven 
hundred and fifty, and the appointment of 
any person to any such posi; 


(b) the implementation of any scheme or 


-proposal which will involve a capital expen- 


diture exceeding such amount as may be 
prescribed, or where no such amount hag been 
prescribed, exceeding fifty lakhs of rupees; 

(c) the disposal of any property, right or 
privilege the original or book value of which 
exceeds guch amount as may be prescribed, 
or where no such amount has ee prescribed, 
exceeds ten lakhs of rupees.” 


4. Amendment of section 19. — In sec- 
tion 19 of the principal Act, in sub-section (3), 
for the words ‘‘or where thera is neither an 
office of that Bank, nor an agent of that Bank”, 
the words, brackets and figures ‘or in a cor. 
responding new: bank constituted under the 
Banking Companies (Acquisition and Transfer 
of Undertakings) Act, 1970 or in such other 


* Received the assent of the President on 30-7. 
1977. Act published in Gaz. of India, 30-7- 
1977 Part I.S. 1, Ext. p. 205. 

For Statement of Objects and Reasons, see 
Gaz. ro India; 22-6-1977 Part II-S.. 2, Ext, 
p.313 
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‘bank as nmay be prescribed, or” shall be sub- 
atitutel. 


§. Insertion of naw saction 304, — After 
‘aeatics 56 ef the principal Act, the following 
action chall ba inserted, namely :— 


Commission to comply with dirastions. 
~—“304. The Gommission shall ba bound by 
guck directions, including directions regarding 
weservetion of posts for tha Scheduled Castes 
and fie Scheduled Tribes, as the Central 
Govaznment may, from time to time, for rea- 
gons te ba recorded in writing, give to the 
Qomuriszion in respect of its affairs ” 

& Amendment of sestion 34. — In ses. 
dton 31 cf the principal Act. — 

(a} in sub-section (2), after clause (g), the 
foliowing clauses shall be inserted, namely: — 

` (et) the amount of salary, or honorarium, 
or the maximum of the scale of pay of any 
post, ¢he creation of which requires the previ. 
-0ug approval of the Cantral Government under 
aection 13; 

(g2} the amount of capizal expenditure in 
gegpact of ary scheme or proposal the imple. 
mentztien ef which would require the pra. 
vious apgroval: ef the Central Government 
ander section 15, er the original or book 
value af any property, right or privilege the 
dispost of which would require such ap. 
proval; 

(g3} ssy bank in which the monies of tha 
Wommission may be deposited as provided in 

aecticn 19;"; 

(b} in sub-section (3), for the words ‘in 
dwo successive sessions, and if before the ex- 
piry cf tke session in which itis so laid or 
tha gassion immediately following’’, the words 

“in two er more successive sessions, and if 
Sofora the expiry of the session immediately 
follewirg tha session or the successive sessions 
aforesaid” shall be substituted. 


THE INSECTICIDES (AMENDMENT) 
ACT, 1977 
{Act No. 24 of 1977)* 
[2nd August, 1977] 


An Act further te amend the Insecticides 
Act, 1968. 


Ba it cnasted by Parliament in the Twenty- 
sight Year of tke Republic of [ndia as fol- 





— 


owi ¢ 

4. Short title. — This Act may be called 
THE ENSECTICIDES (AMENDMENT) ACT, 
LOTT. 

*Received the assent of the President on 2-8. 
977, Act published in ate of India, 2-8. 
E977, Part t1-S. 1, Ext., p. 2 

Ear Statement of Obj ects and Reasons, see 
Sere India, 24. 8-1976, Part II-S, 2, Ext., 
pR. 


The Insecticides (Amdt.) Act, 1977 


[Act 24] 71 


2. Amendment of section 4, —In section 4 
of the Insecticides Act, 1968 (hereinafter re- 


ferred to ag the principal Act),— 


(a).in sub-section (3);— 
(i) after clause (xiii), the following clauses 
ghall be inserted, namely :— 


“(xiiia) the Animal Husbandry Commis. 
sioner, Department of Agriculture, ex officio; 

(xiiib) the Joint Commissioner (fisheries,) 
Department of Agriculture, ex officio; 


(xiiic) the Deputy Inspector General of 
Forests (Wild Life), Department of Agricul. 
ture, ex officio; 


(xiiid) the Industrial Adviser (Chemicals), 
Directorate-Genoral of Technical Development, 
ex offcio,”; 

(ii) after clause (xx), the following clause 
shall be inserted, namely :— 

“(xxi) one ecologist to be nominated by the 
Central Government.”; 

(b) in sub-section (4), for the brackets, and 
figares ‘(xx)’, the brackets and figures "(xxi)” 
shall be substituted; 

(c) for sub-section (5), the following sub- 
section shall be substituted, namely :— 

(5) No act or proceeding of the Board, the 
Registration Committee or any Committee 
appointed under section 6, shall be called in 
question on the ground merely of the existence 
of any vacancy in, or any defect in the consti. 
tution of, the Board, the Registration Com- 
a or such Committee, as fhe case may 

a”. 


3. Amendment of section 9.—In section 9 
of the principal Act, — 
{i) in sub-section (3), for the words “on 


such conditions”, the words ‘‘on such condi- 


tions ag may be specified by it” shall be sub- 
stituted; 

(ii) after sub-section (3) the following sub- 
sections shall be inserted, namely: — 


(3A) In the cage of applications received 
by it prior to the 31st day of March, 1975, 
notwithstanding the expiry of the period speci. 
fied in sub-section (3) for the disposal of such ` 
applications, if shall be lawful and shall be 
deemed always to have been lawful for the 
Registration Committee to dispose of such ap- ` 
plications at any time after such expiry. but. 
within a period of one year from the com.. 


mencement of the Insacticides (Amendment) `` 


Act, 1977: 


Provided that. nothing contained in this sub- . 
section shall be deemed to make any contra- 
vention before the commencement of the . 
Insecticides (Amendment) Act, 1977, of a con. 
dition of & certificate of registration granted 
before such commencement, and offence punish. 
able under this Act. 
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(3B) Where the Registration Committee is 
of opinion that the insecticide is being intro. 
duced for the first tima in India, it may, 
pending any enquiry. register it provisionally 
for a pariod of two years on such conditions 
ag may be spacified by it. 

(3C) The Registration Committee may. hav. 
ing regard to the eflicacy of the insecticide 
and ita safety to human beings and animals, 
vary the conditions subject to which a certi- 
ficate of regigtration hag been granted and 
may for that purpose require the certificate. 
holder by noszice in writing to deliver up the 
Certificate to it within such time as may be 
specified in the notice.” , 


4. Amendment of section 18. — In sec- 
tion 13 of the principal Act,— 


(a) in sub-section (1),— 


(i) after the words ‘‘distribute any insecti- 
cide”, the words “or to undertake commercial 
pest control operations with the use of any 
insecticide” shall be ingerted; 

(ii) after tae proviso, the following proviso 
shall be inserted, namely :— 


“Provided further that any person engaged 
in the commercial pest control opsrations im. 
mediately before the commencement of the 
Insecticides (Amendment) Act, 1977, shall 
make an application to the licensing officer for 
the grant of & licence within a pericd of six 
months from the commencement of the said 
Act.”; 


(b) in the proviso to sub-section (4°, for the 
words “the proviso”, the words ‘‘the firat 
provis or, as the case ‘may be, the second 
proviso” shall be substituted; 


(e) after sub-section (4), the following sub. 
section shall be inserted, namely :— 

'(5) In prescribing fees for the grant or 
renewal of licences under this section, different 


fées may ba prescribed for the sale or distribu- - 
tion of insecticides for purposes of domestic - 


use and for other purposes.” 

5. Amandment .of saction 48. — In sec. 
tion 18 of the principal Act, — 

(a) in sub-section (1), for the words “trans- 
port or cause to be use”, the words “trans. 
port, use, or cause to be used” shall be gub- 
- stituted; 
© (b) in sub.section (2), after the words “sale 
or distribute”. the words “or use for commer. 
cial pest control operations” shall be ingerted. 

6. Amendment of section 24. — In sec. 
tion 21 of the principal Act,— 

(a) for sub-section (2), the following sub- 
section shall be substituted, namely :— 


(2) The provisions of the Code of Criminal 


The Nagaland Appropriation (No. 2) Act, 1977 


A L R 


Procedure, 1973 shall, as far as may be, apply 
to any search or seizure under this Act as- 
they apply to any search or seizure made 
under the authority of a warrant issued under 
section 94 of the said Code.”; 

(b) in sub-section (3), for the words and: 
figures section 57 of the Code of Oriminal 
Procedure 1898’, the words and figures ‘‘seG= 
tion 42 of the Code of Criminal Procedure: 
1973” shall be substituted. i 


1. Amendment of section 34. — In sub. 
section (2) of section 31 of the principal Act. 
for the words ‘‘presidency magistrate or & 
magistrate of the first class”, the words ‘me- 
tropolitan magistrate or a judicial magistrate 
of the first class” shall be substituted. 


8 Omission of section 32. — Section 32 
of the principal Act shall be omitted. 


9. Amendment of section 36. — in sec- 
tion 36 of the principal Act.— 


(a) in sub section {2),— 


(i) in clause (f), the words "tbe conditione 
of registration and” zhall be omitted; 


(ii) clause (x) shall be omitted; 


(b) in sub section (3). fox the words ‘or in 
two successive sessions. and if before the ex- 
piry of the session in which it ig so laid or the 
session immediately following". the words “or . 
in two or more successive sessions, and if, 
before the expiry of the session immediately 
following the session or the successive sessions 


> 


aforesaid” shall ba substituted. 





THE NAGALAND APPROPRIATION. 
(No. 2) ACT, 4977 
(Act No, 25 of 4977) 


{and August, 4977] 


An Act to athorise payment and appropri. 
ation of cartain sums from and out of 
the Consolidated Fund of the State of 
Nagaland for the services of the finan- 
cial year 1977.78, 


Bz it enacted by Parliament in the Twenty. 
eighth Year of the Republie of India as fol- 
lows :— 


(Text of the Act Not Printed} 
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THE CARDAMOM (AMENDMENT) 
OT, 1977 
` (Aot No. 26 of 4977)* 
[and August, 1977] 
An Act to amend the Cardamom Act, 1985. 

Bu it enacted by Parliament in the Twenty- 
eighth Year of the Republic of India as fol. 
lows : = 

4. Short title. — This re may be called 
THE CARDAMOM (AMENDMENT) ACT, 
1977. 

2. Amendment of section 14.— In sec- 
tion 14 of the Cardamom Act, 1965 (herein. 
after referred to ag the principal Act), in sub- 
section (1), for the words “not exceeding two 


per cent. ad valorem”, the words ‘'not exceed. 


ing five per cent. ad valorem”, shall be substi. 
tuted. 

3. Amendment of section 33. — In sec- 
tion 33 of the principal Act, in sub-section (3), 


for the words ‘‘in two successive sessions, and. 


if, before the expiry of the session in which 
it is s0 laid or the session immediately follow- 
ing”, the words “in two or more successive 
sessions, and if, before the expiry of the ses. 
sion immediately following the session or the 
successive sessions aforesaid’ shall be substi- 
tuted. 
THE MOTOR VEHICLES (AMEND. 
MENT) Act, 1977 
(Act No, 27 of 4977)} 
[3rd August, 1977.1 


An Act farther to amend the Motor Yehi- 
cles Act, 1939. 
Be it enacted by Parliament in the Twenty- 
eighth Year of the Republic of India as fol- 
lows :— 


4. Short title and commencement. — (1) - 


This Act may be called THE MOTOR VEHI- 
CLES (AMENDMENT) ACT, 4977. 

(2) It shall come into forca on such date as 
the Central Government may. by notification 


in the Official Gazette, appoint and different . 


dates may be appointed for different provi- 
sions of this Act, 
2. Amendment of section 7. — In sec. 


tion 7 of the Motor Vehicles Act, 1939 (herein. 


[*] Received the assent of the fee on 
2.8.1977, Act published in Saz of Ingia; 
2-8-1977, Part II-S. 1, Ext., P. 2 

For Statement of Objects and Re uk see 


ar India, 22-6-1977, Part II-S. 2, Ext, a 


+ Received the assent of the President on 3-8- 
1977. Act published in Gaz. of India; 3.8. 
1977 Part II-S. 1, Ext. p, 221. 

. For Statement of Objects - and Reasons, see 
Ber India; 2-9-1976 Fatt I. S.2 Ext. 
P 
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after referred to ag the principal Act), in sub. 
section (8), for the words "afee of eleven: 
rupees”, the words ‘‘such fae as thé Central, 
Govern ment may, by rules made under this. 
Act, specify” shall be substituted. : 

8. Amendment of seation 4114. — In sec. 


‘tion 11 of the principal Act,—~— 


(i) in sub-section (3), for the words ‘‘nine- 
‘fhe amount specifed im- 
the rules made by the Central Government in. 
this behalf’ shall be substituted; 

(ii) in sub-section (3A) for the words. 
“eleven rupees”, the worda “the amount. . 
specified in the. rules made by the Central. 
Government in this behali” shall be sub.. 
stituted. 


4%, Amendment of “section 41. — In sec. 
tion 17 of the principal Act, in sub-section (5), 
in the proviso, for the words, brackets and 
letters “in the cages referred to in clauses (a)- 
and (b), two years’, the words, brackets. and 
letters “‘in the case referred to in clause (a), 
five years, or, in the case referred to in clause: 
(b), two years” shall be substituted. 


5. Insertion of new sections 17A and 
11B. — After section 17 of the principal Act, 
the following sections shall be inserted 
namely :— 

Suspension of driving licence in certain: 
cases. — "17A. (1) Where, in relation to a- 
person who had been previously convicted of” - 
an offence punishable under rection 116, a ~ 
cage is registered by a policé officer on the- 
allegation that such person. has by such reck- 
less or dangerous driving as is referred to in- 
the said section 116, eauged the death of, or- 
grievous hurt to, one or more persons, the 
driving licence held by such person’ shall be. - 
come, and shall remain, suspended— - te 

(a) for a period of six months from the date: ` 
on which the case is registered, or a 

. (b) if such person is discharged or acquitted: 
before the expiry of the period aforesaid, ~ 
until such discharge or acquittal, ag the case 
may be. 

(2) Where by virtue of: the provisions oe f 
sub-section (1), the driving licence held by a- 
person becomes suspended, the: police officer, 
by whom the case referred to in sub-section (1) 
is registered, shall bring such suspension~to ~ - 
the notice of the Court competent to take 
cognizance of such offence, and, thereupon, 
such Court shall take possession of the driving 
licence, endorse the suspension thereon and 
forward it to the licensing authority by which 
it was granted or last renewed and that: - 


‘authority shall, on receipt: of the driving 


licence, keep it in its safe custody until the. 
expiry of the period of suspension, or, ag the 
Gage may be, uniil the holder of the Beenes ig: 
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. discharged or ‘acquitted by the Court trying 
tha offence and shall, on such expiry or dis- 
sharge or acquittal, as the case may be, re- 
urn the licence to the holder theredf onan 

_ application made by him for such return: 


Providec that no such licence shall be re- 


¢urned unless the holder thereof hag, ‘after. 


` gauch expiry, discharge or acquittal, under- 
gone and passed, to the satisfaction -of tha 
‘licensing aathority by which the licence was 
issued or last renewed, a fresh tast of comps- 
‘tence to drive specified in the Third Schedule. 


(8) Where the person referred to in sub. 
section (1) is acquitted or discharged, ths 
’ Court competent to fzke cognizance of tha 
offence referred to in sub-section (1) shall, on 
the application of the holder of the driving 
licence, cancel the endorsement thereon with 
regard to the guspansion of gueh driving 
licence. 


(4) If a licence to drive a particular class 
-or dagscription of motor vehicles is suspended 
under sub-section (1), the person holding suca 
licence ghall be debarred from holding oz 
obtaining any licence to drive such particular 
class or description of motor vehicles so long 
as the gaspension of the driving licenca 
remains ir force. 


Suspension or cancellation of driving 
. licenca om conviction. — 17B. (1) Without 
-prejudice 6 the provisions of sub-section (5) 
_of section 17, whera a person, referred to in 
sub.gectior (1) of section 17A, is convicted of 
‘an offence of causing, by such reckless or 
dangerous driving a3 is referred to in sec. 
tion 116, the death of, or grievous hurt to, 
one or more persons the Court, trying sucha 
. person on auch charge, may cancel, or suspend 
for such period as it may think fit, the driving 
“licence held by such person. 


(2) Without prejudice to the provisions af 
sub-section (3) of section 17, if a person, 
having been previously convicted of an offenca 
punishable under section 117, is again con- 
victed of an offenca punishable under that 
.geation, the Court, making such subsequent 
-sonviction. shall, by order, cancel the driving 
-licence held by such parson. 


-(3) If a driving licence is cancelled or sus. 

l indad under this section, the Court shal] take 
the driving licence in its custody, endorse the 

cancellation or ag the case may be, suspension, 
thereon and send the driving licence so can. 

-colled or endorsed to the authority by which 
the licance was issued or last renewed and 

-such autherity shall, on receipt of the licence, 
keep the l.cence in its custody, and in the 

-Gase of a sispended licenca, return the licence 
rto the holCer thereoi after the expiry of the 
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period of susponsion on an application made 
by him for such return : 

Provided that no such licence shall bə 
returned unless the holder thereof has, after 
the expiry of the pariod of suspension, under. 
gone and passed, to the satisfaction of the 
licenging authority by which the licence was 
issued or last renewed, a fresh test of com. 
petence to drive specified in the Third Sche- 
dule. 

(4) If a licence to drive a particular claag 
or description of motor vehicles ig suspended 
or cancelled under this section, the person 
holding such a licance shall be debarred from 
holding, or obtaining, any licence to drive 
such particular class or description of motor 
vehicles so long as the suspension or cancella- 
tion of the driving licence remains in force. 


Explanation. — For the purposes of this 
section, ‘‘Court making the conviction” means 
the Court by which the final order of convic- 


‘tion is made.’. 


6. Insertion of new sestion 20A., — Aftor 
section 20 of the principal Act, the following 
section shall be ingerted, namely : 


“Power of Central Government to make 
rules. — "“20A. Tha Central Government 
may: by notification in tha Official Gazette, 
make rules specifying the fees payable under 
sub.gection (8) of section 7 and sub-sections 
(3) and (3A) of section’ 11 for the grant or 
renewal of driving licances.”. 


7. Amendment of saction 63.— In gac- 
tion 63 of the principal Act,— 

(1) in sub-section (7), for the words “in 
respect of tourist vehicles such number of 
permits valid for the whole or any part of 
India”, the words “permits valid for the whole 
or any part of India, in respect of . such 
number of tourist vehicles” shall be substitut. 
ed; 

(2) in sub.section (11)— 

(a) for the words “grant to public carriers 
in a State such number of national psrmits”, 
the words ''grant, in a State, national permits 
to the owners of motor vehicles who use, or 
intend to use guch vehicles for the carriage 
of goods, for hire or reward, in respect of such 
number of motor vehicles” shall be substitut. 
ad; 
` (b) in the Explanation, in clause (a) — 

(i) for the words ‘‘to a public carrier autho- 
rising him to operate as a public carrier”, the 
words “to the owner of a motor vehicle autho. 
rising him to operate ag a public | carrier” 
shall be gubstituted; 

(ii) for the words “indicated by the publio 
carrier’, the words ‘indicated by such owner" 
shall be substituted. - a 


AQTT 


_ 8.. Insertion of new section 85A. — After 
section 85 of the principal Act, the following 
section shall be inserted, namely :— s 


Wearing of protective headgear. — 
"85A. Every person driving or riding (other- 
wise than in a side cir) on a motor cycle of 
any class shall, while in a public place, wear 
a protective headgear of suzh description as 
may be specified by the Central Government 


‘by rules made by it in this behalf, and diffe-- 


rent descriptions of headgeary may be specified 
in such rules in relation to different circum. 
:gtancess or different class of motor cycles : 

Provided thatthe provisions of this section 
‘hall not apply to a person who is a Sikh, if 
he is, while driving or riding on the motor 
-eycle, in a public place, wearing a turban : 

Provided further that the Central Govern- 
ment may, by guch rules, provide for such ex- 
captions ag it may think fit. 


Hzplanation. —‘‘Protective headgear” meang 
a helmet which,— 

(a) by virtue of its shave, material and 
onstruction. could reasonably be expected to 
afford to the person driving or riding on a 
motor cycle a degree of protection from injury 
in the event of an accident; and 

(b) is securely fastend to the head of the 
wearer by means of the straps or other fasten- 
éngs provided on the headgear.’. 


9, Substitution of section 147.—For sec- 
tion 117 of the principal Act, the following 
section shall be substituted, namely :— 

Driving by a drunken person or by a 
person under tha influence of deugs. — 
"117. Whoever. while driving or attempting 
to drive, a motor vehicle or riding or at- 
tempting to ride. a motor cycle,— 

(a) hag, in hig blood, alcohol in any quan- 
tity, howsoever small the quantity may be, or 

(b) is under the influence of a drug to such 
an extent as to be incapatle of exerciging 
proper control over the vehicle, 
ghall be punishable for the first offence with 
imprisonment for a term which may extend 
to six months, or with fine which may extend 
to two thousand rupees, or with both; and for 
a second or subsequent offence. if committed 
within three years of the commission of the 
previous similar offence, with imprisonment 
_ for a term which may extend to two years, or 
with fins which may extend to three thousand 
rupees, or with both. 


Explanation. — For the purposes of thig 
section, the drug or drugs specified by the 
Central Government in this behalf, by noti- 
fication in the Official Gazetta, shall be deem- 
ed to render a person incapable of exercising 
proper control over & motor vehicle.”. 


` The Motor Vehicles (Amdt.) Act, 1977 


[Act 27]. 75 


. 40. Insertion of now sections.123A, 128B 
and 1280.—After section 128 of the principal 
Act, the following sections shall be, inserted, 
namely. :— 


Breath tests. — ‘128A. (1) A police officer 
in uniform may-reyuire any person driving or 


` attempting to drive a motor vehicle in a public 


place to provide one or more specimens of 
breath for breath test there or nearby, if the 
police officer has any-reasonable cause— 


(a) to suspect him of haying alcohol in any 
quantity in his body, or 

(b) to suspect him of having committed an 
offence punishable under section 117: 

Provided that no requirement for breath 
test shall ba made unless it is made as soon as 
reasonably practicable after the commission of 
such offence. 

(2) If a motor vehicle is involved in an 
accident ia a public place and a polica officer in 
uniform has any reasonable causa to suspa3t 
jhat the person who was driving or attempting 
3o drive the motor vehicle at the time of the 
accident, had alcohol in hig blood or urine or 
shat he was driving under the influence of a 
drug: referred to in section 117, he may re- 
quire the person so driving or attempting to 
drive the motor vehicle, to provide a specimen 
af hig breath for a breath test — 

(a) in the cago of a parson who is at a hos. 
zital ag an indoor patient, at the hospital. 

(b) in the cage of any other person. either 
at or near the place where the requirement is 
made. or, if the police officer thinks fit, at a 
police station specified by the police officer: 

Provided that a person shall not be requir. 
3d to provide such a spscimen while ata 
Aospital ag an indoor patiant if the registered 
medical practitioner in immediate charge of 
nis case is not first notified of the proposal to 
make the rezuirement or objects.to the provi- ` 
gion of a specimen on the ground that ita provi- 
gion or the requiremeat to provide it would be 
prejudicial to the proper care or treatment of 
the patient. 

(3) If it appears to a polise officer in uni- 
form, in consequence of a breath test carried 
cut by him on any person under sub-section (1) 
cr gub.gection (2), that the device by meang of - 
which the fast has been carried out indicates. 
the presence of alcohol in the pergon’s blood; 
tne police officer may arrest that person with- 
cut warrant except while that pergon is at a 
Logpital ag an indoor patient. 

(4) If a person, required by a police officer 
under sub-section (1) or sub-section (2) to pro- 
vide a speciman of breath for a breath test, 
refuses or fails to do so and the police officer 
Lag reasonable cause to suspect him of having 
alcohol in his blood or urine, the police officer 
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may arrest him without warrant except while 
he is at s hospital as an indoor patient. 

(5) A person arrested under this’ section 
shall, while ata police station, be given an 
opportun:ty to provide a specimen of breath 
for a breath test there. 

(6) Tke results of a breath tesi made in 
pursuancs of the provisions of this section 
shall be admissible in evidence. 


Egplanation :— For the purposes of this 
section, ‘breath test? means a test for the 
purpose of obtaining an indication of the 
presence of alcohol in a person’s blood carried 
out on one or more specimens of breath pro- 
vided by that person, by means of a device of 


` & type approved by the Central Government, 


by notification in the Official Gazetie, for the 
purpose of such a test. 


Laboratory test. — 128B. (1) A person, 
who hag been arrested under section 128A, 
may, while at a police siation, be required by 
a police officer to provide, to such registered 
medical practitioner as may be produced by 
such police officer, a specimen of his blood or 
urine for a laboratory test if,— 


(a) it appears to the police officer that the 
device, by means of which breath test was 
taken in relation to such person, indicates the 
presence of alcohol in the blood of guch pergon, 
or 

. (b) auzh person, when given the opportunity 
to submi; to breath test, has refused, omitted 
or failed to do so: : 

Proviced that whare the person required to 
provide such specimen is a female and the 
rogisterel medical practitioner produced by 
such police officer is a male medical practi. 
tioner, the specimen shall be taken only in the 
presence of a female whather a medical prac- 


_ titioner or nob. 


(2) A person while at a hospital as an indoor 
patient may be required by a police officer’ to 
provide at the hospital a specimen of hig blood 
or urine for a laboratory test— 


(a) if it appears to the police officer that the 
device by means of which test is carried 
out in relation to the breath of such person 
indicates the presence of alcohol in the blood 
of such person, or 

(b) if that person having been required, 
whether at the hospital or elsewhere, to pro- 
vide a specimen of breath for a breath. test, 
has refused, omitted or failed to do so and a 
police cficer hag reasonable cause to suspect 
him of Laving alcohol in his blood : 


- Provided that.a person shall not ba required 
to provide s -specimen of hig blood or urine 


2 for a laboratory test under this sub-section if 


“the cea medical practitioner in imme. 
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diate charge of his case is not first notified of 
the proposal to make the requirement or ob- 
jects to the provision of such specimen on the 
ground that its provision or the requirement. 
to provide it would ba prejudicial to tho proper 
care or treatment of the patient. 

(3) The resulte of a laboratory test made in 
pursuance of this section shall be admissible. 
in evidence. 


Explanation :— For the purposes of this 
section, ‘laboratory test” means the analysis 
of a speciman of blood or of urine made at & 
laboratory established, maintained or recog- 
nised by the Central Government or a State 
Government. 


Presumption of unfitness to drive. — 
1280. In any proceeding for an offence puni- 
shable under section 117, if it is proved that 
the accused. when requested by a police officer 
at any time so to do, had refused, omitted or 
failed to consent to the faking of or providing 
& specimen of his breath for a breath test or æ 
spesimen of hig blood or urine for a laboratory 
test, his refusal, omission or failure may. 
unless reasonable cause therefor is shown, be 
presumed to be a circumstance supporling any 
evidence given on behalf of the progecation, or 
rebutting any evidence given on behali of the 
defence, with respect to his condition at that 
time.’, 

1i. Amendment of First Schedule. — In 
the First Schedule to the principal Act,— 

(i) in Ferm A— 

(a) in Part III, in paragraph (h), for the 
figures and word ‘84 and 85”, the figures, 
word and letter “84, 85 and B54” shall be 
substituted; 

(b) the “Noto”, appearing after the words 
“Signature or thumb impression of applicant”. 
shall be omitted; 

(ii) in Form B, in section 11, as reproduced 
under the heading '‘( Reverse)’ ,— 

(a) in sub-section (1). after ‘the proviso, the 
following further proviso shall be inserted, 
namely:— 

Provided further that where the applica- 
tion is for the renowal of a licence to Jrive as 
a paid employee or to drive a transport vehicle 
or where in any other case the original licence 
wag issued on production of a medical certifi- 
cate, the seme skall be accompanied by a fresh 
medical certificate in Form O as set forth in. 
the First Schedule, signed by a registered 
medical practitioner, and the provisions of 
sub-section (5) of section 7 shall t: analy to 
every such case.”; 

(b) in sub section (3), for thé worcs “nine 
rupees”, the words “the amoani specified in 
the rules made by the Central Goverrment in 
this behalf’ shall be substituted: 
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(0) in sub. section (3A), for the words 
“eleven rupees”, the words “the amount sp=si- 

fied in the ruleg made by the Central Govern. 

. ment in this behalf” shall be substituted; 

(d) after sub.section (3A), the- Toson 

‘aub.section shall be inserted, namely :— -> 
“(3B) When the authority to whom an 


-application for the renewal of s licence to. 


drive ag a paid employee or to drive a trans- 
port vehicle is made, is not the authozity 
which issued the licence sought to ba reneved, 
at may, for the purpose of deciding whefirer 
the application for such renewal may ba 
granted, verify the antecedents of the applicant 
in such manner as may ba prescribed snd 
pending the verification. such authority may 
grant a provisional licence for such period or 


periods not exceeding six.months in the agzre. ` 


gate, subject to the condition that every cach 
provisional licence shall cease to be effective 
immediately on the renewal of the licence 
-sought to be renewed, or, as the case may be, 
-on the ‘refusal to renew the licence, and 


(i) where the application for renewal hag 
been rejected, the’ fee paid shall be refuried 
to such extent and in such manner as maz be 
preséribed; 

(ii) where the application for vaava has 
not been rejected within the said period, the 
dicence shall be renewed.”. 


42, Amendment of Sixth Schedule. — In 
the Sixth Schedule to the principal Act — 


(1) in the entries i in column 2, — 

. (a) against “'Andhra Pradesh”, after the 
letters “AA”, the letters “AD, AT” shall be 
inserted; 

(b) against “ ‘Aggam”, after the letters “E3”, 
the letters "AM” ghall be inserted; ` 

(c) against “Bihar”, after the letters “BH”, 
tho letters “BP” shall be inserted; 

(d) against “Gujarat”, after the letierg 
UGT”, the letterg “GR” shall be inserted; 

(a) against ‘‘Haryane”, after the letiore 
“HY”, the letters ‘‘HN” shall be inserted; 

(f) against "Jammu and Kashmir”, s2ter 
the letters “IRs the letters “KM” shall be 
inserted; 

- (g) against “Korala”, after the letzers 
“KL, the letters “KE” ghall be inserted: 

(h) against “Madhya Pradesh”, after the 
Jetters “CP”, the letters “MB” shall be 
iingerted; a 


(i) against “Maharashtra”, after the leliers 
“Ma” the letters “MX, MW, MZ” shal be 
‘inserted; 

(i) against “Panjab,” after the lefzers 
“PU,” the letters ‘PB, PJ” shall bə inser ied; 

(k) against ‘Uttar Pradesh’, after the 
letters “Ur, the - lotters “UR” sha" bo 
ingarted; ; 
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(L) against “West Bengal”. after the letters 
OWM”, “the letters “WN?” shall be inséried; 
(m) against “Delhi” after the lakto 


“DH”, the-lettars “DE, DI” shall be in.. 


sorted; 


- (2) after ine entries in colamna 1 and 2° 


in relation to: the State of Rajasthan, the 
following respective entries shall be inserted, 
namely: -- 

“Sikkim seo see eee ase SK, sg”. 
13. Amendment. of Eighth Schedule.— 
In the Highth Schedule to the principal Act, 

against item (1) - 

a) in sub-item (a), tha words ' 
cycle” ghall be omitted; 

(b) after sub-item’(a), the following sub. 


‘or a motor 


- item shall be inserted, namely: — 


(aa) if the vehicle is a motor cycle..,...50, 


Note.— Endeavour shall be made to enforce 
the speed limit specified in this sab-item by 
ingerting in the motor \ cycle such device, like 
@ governor or the like, which would ensure 
that the motor cycle cannot be ridden at a 
speed ae than the speed specified in this 
gub-item.” 

THE APPROPRIATION (NO. 3) ACT, 4977 
(Act No, 28 of 1977) 
(8th August, 1977]: 
Ku Act to provide for the authorisation 
of appropriation of moneys out of the 
Consolidated Fund of India to meat the 


amounts spent on certain services dur. - 


ing the financial year ended on the 
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Sist day of Maroh, 1975, in excess of . 


the amounts granted for those services — 


and for that year. - 
Be it enacted by Parliament in the Twenty. 
eighth Year of the Republic of India as fol. 


lows: — ; 
(Text of the Act Act Not Printed.) 


THE NATIONAL HIGHWAYS (AMEND. 
MENT) ACT, 1977 


(Act No. 30 of 1977)* 
{42th August, 1977] 
An Act to amend. the National Highways 
Act, 1956.° > 


Be it enacted by Parliament in the Twenty.. 


eighth Year of the Republic of India as fol-. 


lows :-— 


4. Short title. — This Act may ba called 
THE NATIONAL HIGHWAYS (AMEND. 
MENT) ACT, 1977.. 


* Received the assent of the*President on 12-8- 


1977. Act published in'Gaz. of India, 12-87 ~ ° 


1977 Part II-S. 1, Ext. p.-313. 


For Statement of Objects and: Reasons, Bog? 
OYP 


Gaz. of India; 18-6-1977 Part- I- S. 2r, Ex $ 
p. 291. 





N 
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2. Amendment of section — In section 7 
of the National Highways Aci, 1956 (herein. 
after referred to as the principal Act), in sub- 
section (1), — aac 


(i) after the words “the use of ferries,” 
the words, figures and letters ‘permanent 
bridges the cost of construction of each of 
which ig more than rupees twenty-five lakhs 
and which are opened to traffic onor after 
the 1st day of April, 1976,” shall be inserted; 

(ii) the following proviso shall be ingerted, 
namely :— 

‘Provided that if the Central Government 
is of opinion that it is necessary in the publio 
interest so to do, it may, by like notification, 
specify any bridge in relation to the use of 
which fees shall not be leviable under this 
sub-section.” . 


3. Amendment of section 9,—In section 9 
of the principal Act,— 

(i) for clause (b) of sub-section (2), the fol- 
lowing clause shall be substituted, namely :— 

(b) the rates at which fees for services 
yendered in relation to the use of ferries, 
permanent bridges. temporary bridges and 
tunnels on any national highway may be 
levied, and the manner in which such fees 
` shall be collected, under section 7;”; 


` (ii) after sub-section (2), the following sub. 


section shall be inserted, namely:— 


(3) Every rule made under this section 
shall be laid, as soon as may be after it is 
- made, before each House of Parliament, while 
it is in session, for a total period of thirty 
days which may be comprised in one session 
or in two or more succeggive sessions, and if, 
before the expiry of the session immediately 
following the session or the successive ses. 
. pions aforesaid, both Honses agree in making 
. „any modification in the rule or both Houses 

_agree that the rule should not be made, the 
rule shall thereafter have effect only in such 
modified form or be of no effect, ag the cage 
may be; so, however that any such modifica. 
tion or annulment shall be without prejudice 
to the validity of anything previously done 
under that rule.” . 


4. Amendment of section 10. — In sec- 
tion 10 of the principal Act. the portion 
beginning with the words and figure “and all 
rules made under section 9” and ending with 
the words “'or the session immediately fol- 
lowing” shall be omitted. ` 
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THE PETROLEUM (AMENDMENT) 
ACT, 1977 


(Act No. 34 of 1977)* 


[12th August, 1977} 
An Act further to amend the Petroleum: 

Act, 1934, 

Be it enacted by Parliament in the Twenty- 
eighth Year of the Republic of India as 
follows :— 

1, Short title. — This Act may be called 


THE PETROLEUM (AMENDMENT) AOT, 
1977. 


2. Amendment of section 20. — In sec.. 
tion 26 of the Petroleum Act, 1934 (herein. 
after referred to as the principal Act), in sub- 
section (2), for the words and figures ‘‘Code 
of Criminal Procedure, 1898” the words and. 
figures ‘Code of Criminal Procedure, 1973” 
shall be substituted. 


8. Amendment of section 27. — In sec.. 
tion 27 of the principal Act, for the worde 
“Chief Inspector of Explosives in India,” the 
words ‘‘Chief Controller of Explosives” shall 
be substituted. 

4. Amendment of section 28. — In sec. 
tion 23 of the principal Act,— 

(i) in sub-section (1), for the words an& 
figures ‘‘Code of Criminal Procedure, 1898,” 
the words and figures ‘Code of Criminal Pro- 
cedure. 1973” shall be substituted; 

(ii) in sub-section (4), for tha,words’ ‘‘Chief 
Inspector of Explosives in India,” ths words 
“Chief Controller of Explosives’ shall be 
substituted. 

5. Amendment of section 29. —- In sec- 
tion 29 of the principal Act, after sub. 
section (3), the following sub-section shall -be 
ingerted, namely :— 


(4) Every rule made under this Act ghalk 
be laid, as soon as may be after it is made, 
before each House of Parliament, while it is 
in session for a total period of thirty days 
which may be comprised in one session or in 
two or more successive sessions, and if, before 
the expiry of the session immediately follow- 
ing the session or the successive sessions afore- 
sgaid, both Houses agree in making any 
modification in the rule, or both Houses agree 
that the rule should not be made, the rule 
shall thereafter have effect only in such modi. 
fied form oz be of no effect, ag the case may 
be go, howaver, that any such modification or 
annulment shall be without prejudice to the: 


[*] Received the assent of the President om 
12.8.1977. Act published in Gaz. of India, 
12-8-1977, Part II-S. 1, Ext., p. S11. ; 

For Statement of Objects and Reasons, see Gaz.. 
of Pi 20-7-1977, Part II-S,- 2, Ext., 
p. 417. ' 
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pares of anything previously done under tha: 
rule.” 

THE TEA (AMENDMENT) AGT, 1977 

(Act No. 32 of 1977)* 
{142th August, 1977) 
An Act further to amend the Tea Act, 4953 

Be it enacted by Parliament in the Twenty. 
eighth Year of the Republic of India as 
follows :— 

4. Short title. — This ‘Ast may be called 
THE TEA (AMENDMENT) AC £, 1977. 

2. Amendment of section 9. — In sec. 
tion 9 of the Tea Act, 1953 (hareinafter re- 
ferred to ag the principal Act),— 
` (@) in sub-section (1), — 

(i) clause (a) shall be re.lettered as 
clause (ag) and before clause (aa) as go re- 
lettered; the ilies clause shall be inserted, 
namely 

a) a. Dorit ‘Chairman to the Board whc 
shall assist the Chairman in the performance 
of his duties and exercise such of the powers 
and perform such of the duties as may be 
prescribed or ag may be delegated to him by 
the Board or by a Committee constituted by 
the Board under section 8 or by the Chair. 
man Aon 

(ii) in clause (b), for the words “a salary oi 
rupees one thousand or more per month,” the 
words ‘‘a salary exceeding rupees one thou. 
gand seven. hundred per month” shall be 
substituted; 

(b) in sub-section (3), for the words ‘‘Secre- 
tary and other employses,” the words “Deputy 
Chairman, Secretary and other employees’ 
shall be substituted, 

8. Amendment of section 49.— In sec- 
tion 49 of the principal Act— 

(a) in sub section (2), in clausa (d), for the 
word “Secretary,” the words ‘‘Deputy Chair- 
man, Secretary” shall be substituted; 

(b) in sub-section (3), for the words “ix 
two successive sessions, and if, before the 
expiry of the session in which it is go laid or 
the segsion immediately following,” the worde 

‘tin’ two or more successive sessions, and if, 
before the expiry of the session immediately 
following the sessions or the successive ses. 
sions aforesaid” shall be substituted. 

%. Amendment of section 50. — In sec. 
tion 50 of the principal Act, in sub-section (1). 
in clause (b), for the word ‘‘Secretary,” the 


words ‘Deputy Chairman, Secretary” shall be 
substituted. 











[¥*] Received the assent of the President or 
12-8-1977, Act published in Gaz. of India. 
16-8-1977, Part I{-S. 1, Ext., p. 315. 

For Statement of Objects and Reasons, see Gaz, 
of poi 20-7-1977, Part II.S. 2, Ext., 
p. 
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THE SALARY AND JALLOWANCES OF 
LEADERS OF OPPOSITION IN- - 
- PARLIAMENT ACT, 1977 


SA ‘(Act No. 33 of 1977)t 
(18th August, 1977] 


‘An Sct to provide for the salary and allo. ` 
wances of Leaders of Opposition ia Parli- 
ament. 


Be it enacted by Parliament in the Twatity. : 
eighth year of the Hopublic of India as foll- 
ows:— i 

4. Short title and commencement., — 

(1) This Act many be called THE SALARY 
AND ALLOWANCES OF LEADERS OF OP- 
POSITION IN PARLIAMENT ACT, 1977. 


(2) It shall come into force on such date as ` 
the Central Government may, by notification 
in the Official Gazatte, appoint. 


2. Definition.— In this Act, ‘Leader of the 
Opposition”, in relation to either House of 
Parliament, means that member of the Council} 
of States or the House of the People, as the 
case may be, who is, for the time being, the 
Leader in that House of the party in opposition 
to the Government having the greatest name. 
rical strength and recognised as such by the 


Chairman of the Council of States or the . ` 
Speaker of the House of the People, as the: 


cage may be. 


Ezplanation— Where there are two or 
more parties in opposition to the Government, 
in the Council of States or in the House of the 
People having the game numerical strength, 


the Chairman of the Council of States or the-~ 


Speaker of the House of the People, as the 
cage may be, shall, having regard to the status 
of parties, recognise any one of the Leaders 
of such parties as the Leader of the Opposition 
for the purposes of thig section and such reco. 
gnition shall be final and conclusive. 


8. Salary of Leaders of Opposition.— 
There shall be paid to each Leader of the 
Opposition a salary of two thousand; two, bun- 
dred and fifty rupees per menssm. ie 


4. Residence for Leaders of Opposition — 
(1) Each Leader of the Opposition shall, so 
long as he continues as such Leader and for a 
period of one month immediately thereafter, > 
be entitled without payment of rent fo the use 
of a furnished residence and no charge shall- 
fall on the Leader of the Opposition personally 
in respect of the maintenance of such resid- 
ance. 


[4] Received the assent of ` the „President on 
18.8.1977. Act published in Gaz. of India, 
19-8-1977 Part II-S.1, Ext.. p. 317. 

For Statement of Objects and Reasons, see Gaz. 
of India;’6.8-1977; Pt II $.2 Ext., p, 549. 
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(2) In the ‘event of the death of a Leader. 


-of the Oprosition, his family shall be entitled 
to the use of the furnished residence: -occupisd 
by him. Fe 
(a) for a period of one month immediately 
safter his dəath, without payment of rent and 
_ no charge shall fall on his family in regpect 
-of the maintenance of such residence; and 


‘(b) for e further period of one month, on 
“payment of rent at such rates as may be 
-péracribed by rules made in this behalf by the 
‘Central Government and also charges in res- 
rpect of electricity and water consumed in that 
residence during such further period. 


Explanation.— For the purposes of this section, 


“residence” includes the staff quarters and 
-other buildings appurtenant thereto, and the 
garden thareof, and “maintenance” in relation 
‘to a residenge includes the payment of local 
crates and taxes and the pedvizign of electricity 
rand water. 


5. Travelling and daily allowances to 
‘Leaders of Opposition.— Subject to any 
wules made in this behalf by the Cantral Gove- 
rnment a Leader of the Opposition shall be 
entitled to — 

(a) travelling allowances for himself end 

_- “the members of his family and for transport 
“of hig and hig family’s effects— 


(i) in respect of the journey to Delhi from 
“his ugual place of residence outside Delhi for 
‘assuming office ; and : 

(ii) in respect of the journey from Delhi to 
this ugual place of residence outsile Delhi on 

relinquishing office; and 

(b) travelling and daily allowances in respect 
-of tours undertaken by him in the discharge 
-of hig duties ag Leader of ths Opposition, 

-whether by ses, land or air. 


6. Medical traatment, ete., to Leaders of 
“Opposition. — Subject to any rules made in 
‘this behalf by the Central Government, a Lea- 
-der of tha Opposition and the members of his 
family ‘shall, be entitled free of charge to 
~ -aecommedation in hospitals maintained by the 
“aoegenment and algo to medical treatment. 


1 ‘Deaiets of Opposition not to draw 
“salary or allowances as Members of Parli- 
vamment.-- No Leader of the Opposition in 
receipt of a salary or allowance under this 
Act shall be entitled to receive any sum out 
-of funds provided by Parliament by way of 
-salary or allowance in respect of hig member- 
-ghip of either House of Parliament. 


-”.§, Bmenities to Leaders of Opposition. — 
-{1).Subjest to any rules made in this behalf by 
-the Ceniral Governmens, each Teater of the 


A. L R.. 
Opposition shall be entitled to belophone. and 
secratarial facilities, 

(2) Subject to any rules made in this ‘behalf 
by the Central Goveanment, each Leader “of 
the Opposition shall be entitled to a convey. 
ance allowance of three hundred rupees por 
month. 


9. Notification respecting the data on 
which psrsons besame or ceased to ba Lea. 
ders of opposition to ba conclusive evidence 
thereof. — The date’on which any person 
became or Geasad to be a Leader of the Oppo. 
sition shall be published in the Official Gazette, 
and any such notification shall ba conclusive 
evidence of the fact that he became, or ceased 
to ba, a Leader of the Opposition on that date 
for all the purposes of this Act. 


42, Power to make rules.— (1) The 
Central Government may, by notification in the 
Offisial Gazette, make ruleg for carrying out 
the purposes of this Act. : 


(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the follow. 
ing matiors, namely: — 


(a) the rates aš which rent shall be payable 
by the family of a deceased Leader of the Oppo- 


‘sition to the use of furnished residence ocou. 


pied by him under clause (b) of sub. section 
(2) of section 4; 


(b) the travolling and daily allowances Amii: 
sible to a Leader of the Opposition under 
section 5; 


(o) the medical EE P admigsible to a 
Leader of the Opposition and the members of 
his family under section 6; 


ld) the telephone and secretarial facilitiegs 
ad:nissible to a Leader of the Opposition and 
the conditions subject to which he shall bo. 
eniitled to conyeyance allowance under sec. 
tion 8. 


{3) Every rule made under this section shall 
be laid, as soon as may be after it is made, 
beore each House of Parliament, while it ig ine 
session, for a total period of thirty days which 
msy be comprised in ons səssion or in two o 
more successive sessions, and if, before the 
expiry of the session immediately following 
the gession or the successive sessions afore. 
said, both Houses agree in making any modi 
fication in the rule or both Houses agree tha» 
ths rule should not be made, the rule ghal 
thsreafter have effect only in such modifies 
from or be of no effect, asthe case mat. 
be; go, however, that any such modification om 
annulment shall be without prejudice to the 
validity of ae previously done unde» 
that rule. 
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THE NEW YEAR 


We wish our patrons znd all members of the Bench and 
the Bar a very Happy, Bright and Prosperous New Year. 


The A. I. R. also celsarates its 55th anniversary on the 
i3th of this month. We cony3y our sense of gratitude for their 
generous support all these years and hope that, with their 
uninterrupted support, the à. I. R. will continue its service to 
the legal profession for many years to come. 


It gives us great please to announce that in 1977, we will 
ye making determined effors to report latest cases of as many 
High Courts as possible, as we are doing in the case of Supreme 
Court. If possible and if circumstances permit, we will also be 
including this year Notes of Unreported Cases (N. U.C) in A. IL. R- 
to cover those cases which, Sor one reason or the other, we are 
unable to report fully. We Lope that these proposed new features 
will add to the usefulness of the A. 1. R. and will make it more 
comprehensive. l ' 
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A CRITIQUE OF “ARTICLE 359: THE SOLE REPOSITORY OF THE 
- POWER TO DECLARE MARTIAL LAW” * 


By: 


4. Professor P. K. Tripathi in his thesis 
“Martial Law in India”) and “Judicial and 
Legislative sontrol over the Executive during 
Martial Law”,? had equated martial law with 


conditions uader Emergency specially after a. 


Presidential Order under Article 359 sus- 
pending the enforcement of fundamental rights 
under Articles 14, 21 and 22. This, I had 
seriously doubted in my paper ‘‘Concept of 
Martial Law”? 


2. Thad suggested that martial law and 
emergency are two different concepts, resulting 
in different consequences, namely : 


(i) During an emergency, there is no sus- 
pension of the ordinary law of the land, nor 
the enforcement of ordinary constitutional 
rights, suck as the right of civil servants 
under Articles 309, 310 and 311 whereas 
under martial law, if the Martial Law Ad- 
ministrator £o desires even these rights can 
remain unenforceable.* 


(ii) As decided in the case of Ex parte 
Marais’ mavtial law is a question of fact to 
be determined by the ordinary Courts of law 
and decisions of the Courts are final regarding 
the justification or otherwise of imposing 
martial law.® whereas whether situations 
justify proclamation of emergency is a ques- 
tion of subjective satisfaction of the President 
under Article 352. It cannot be questioned in 
any Court of law.’ 


* This is a critical review of the article by Prof. 
P. K. Tripathi, Member Law Commission of 
India, published in AIR 1976 Journal 66 
(August), 

- AIR 1963 Journal 66. 

. AIR 1964 Journal 82. 

3. Paper submitted in 1972 in fulfilment of part 
requirement for the LO.M. degree of Delhi 
University. 

4, This is rezognised by Beg, J., in the case of 
A.D. M., Jabalpur v. S. Shukla, ATR 1976 SC 
1207 (1813) ) Para. 392-1976 Cri:L J 945. 

5, (1902) A G 209. 

6. Halsbury’s Laws of England (4th Edn., Vol. 8, 
para. 982, page 625) states that, “... it is for 
the Civil Courts to decide . . whether a stato 
of war exists which justifies the application of 
martial lew”, 

7. See, the cases of V. Lachmandas v, ae 
AIR 1944 3ind 1=:45 Cri L J 471 (FB); 

Aboo v. Union of India, ATR 1965 Bers 29, 
Bhut Natk y. State of West Bengal, AIR 1974 
S C 8061974 Cri L J 690 and. A. D. M., Jabal- 
pur vy. S. Shukla, AIR 1976 SC 1207 (1819) 
pars. 8941976 Cri L J 945, 
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(iii) During emergency, the whole of India, 
comes under its spall. The constitution does: 
not know, (prior to the insertion of clause 53 
of the Constitution Forty.čourth Amendment. 
Bill), of any sort of emergency for a part of 
the country. Martial law can be exercised,. 
and indeed, has been exercised in the- 
past, even within a particular region of the- 
country. 


(iv) During a period of smergency, Parlia- 
ment can by law increase its life under Arti- 
cle 83 (2) of the Constitution. Imposition of 
martial law does not in any way empower the 
Parliament to enhance its life. 


(v) The operation of emergency removes. 
the restriction put on the jurisdiction of Parlia- 
ment by Article 246. By virtue of Article 250,. 
Parliament can legislate even with respect to- 
any matter in the State List. Martial Law in 
no way affects the legislative competence of 
Parliament vis-a-vis the State Legislatures. 


8. T need not elaborate here on the differ- 
ences bétween emergency and martial law.. 
for Prof. Tripathi has now admitted the in- 
trinsic fallacy of his arguments. Indsed, the 
learned author goes to the extent of terming 
his earlier views (expressed in AIR 1963 
Journal 66 and AIR 1964 Journal 82) as 
absurd, when he says, ‘'...... indeed, such a. 
proposition emergency is equivalent to martial 
law) would be abgurd.”® He has slightly but- 
significantly shifted his position and gays that. 

. the suspension of the enforcement of 
these articles (Articles 21 and 22) does not. 
itself amount to a declaration of martial law, 
but, instead, it merely satisfies the ineluctable: 
constitutional pre.conditions for the declaration: 
of Martial Law’!°. His opinion is that “martial 
law can be declared only by the exercige of 
the power under Article 359°, 


4. The learned author submits that the 
“courts cannot interfere even if detention is. 
illegal or mala fide as long as the Order under 
Article 359 remains in force. That is the posi-.. 





8. This view has found favour of Beg, Je, in ther 
habeas eorpus case (Supra, Note 4) where at 
page 1818, para. 892, his Lordship cbserves.. 
“Martial law is generally af a locally restricted 
application.” 

9. ATR 1976 Journal 66, 71, Note 14. 

10. Ibid. 

11. Ibid. 


1917 
tior irrespective of the provisions of the 
Maintenance of Internal Security Act’. 


With due respect, it is submitted tbat thż3 is 
clearly wrong. The Supreme Court has held 
in the case of Jaichand Lall Sethia v. Stat of 
West Bengal’, that ". .. a citizen will noi be 
deprived of the right to move an appropriate 
court for a writ of habeas corpus on the gronnd 
that hig detention has been ordered mala “de. 
Similarly, it will be open to the citizen to 
challenge the order of detention on the grcand 
that any of the grounds given in the ordez of 
detention is irrelevant and there is no real and 
proximate connection between the grcind 
_ given and the object which tae legislature has 
in view.” Similar view was expressed in the 
case of D, Shiralitv. Union of India’. 


In the case of G. Sadanandan v. State of 
Kerala", the constitution Bench of the Suprsame 
Court, speaking through Gajendragadar, 
C. J., struck down a detention order on the 
ground that it was mala fide. Now, the tosi- 
tion is different in the case of A. D. M. 
Jabalpur v. S. Shukla!®, only because of the 
presence of the specific provisions (like sec- 
tion 16A) of the MISA, and not ““irrespe-:tive 
of” it, as contended by the learned Profe:gor. 
Even Bhagwati, J., who recognises and apts 
the view of Prof. Tripathi admits that the 
", . Presidential Order would have no ogara- 
tion where a detenu is relying upon a provi- 
sion of law to enforce a legal right conferred 
on him and is not complaining of absenca of 
legal authority in the matter of deprivaticn of 
his personal liberty”. Similarly, hig Lord. 
ship observes that “To my mind, it is clear 
that if a petition or other proceeding in court 
seeks to enforce & positive legal right confe-red 
by some legislation, it would not be barred by 
the Presidential Order’!®. 


§. The learned Professor opines that mar. 
tial law is possible only after the opəra- 
tion of the Presidential Order under Aricle 
359. This is so, Prof. Tripathi argues, because 
the right, to move the courts for the enfcree- 
ment of the fundamental rights can be sus- 
pended only under Article 359. His contention 
is that the suspension of the aforesaid remedy, 
especially the writ of habeas corpus ig the 
sine qua non of a proper martial law situation, 
i.e. there cannot be any martial law proper, 
as long as the privilege of the writ of hadeag 


12. Ibid. 
13. ATR 1967 S C 483 : 1967 Cri L J 520. 
14. AIR 1966 S C 1078 : 1966 Cri L J 812. 
15. ATR 1966 S C 1925: 1966 Cri L J 1533. 
16. Supra, Note 4, 

17. Ibid, at page-1882, para 553. 

18. Ibid, at page 1883, para 556. 
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corpus is not suspended. My respectful sub- 
mission is that it is not necessarily so. In the 
case of R (Obrien) v. Military Governor, 
N.D. W., Internment Camp”, Mrs. Obrien, who 
was detained by the military authorities with- 
out trial, applied for a writ of habeas corpus. 
The application was refused by O’connor, 
M. R. on the ground that civil courts could 
not interfere in the activities of military 
courts during the existence of martial law. 
On appeal, however; Molony, C. J. granted the 
writ, irrespective of the fact that martial law 
was in operation. The case of Egan v. Mac- 
veady” ig another instance which shows the 
determination of -the courts to preserve the 
Rule of Law even in times of martial law. In 
this case, O’connor, M. R. held that the exer. 
cise of emergency power during a period of 
martial law, was a part of the royal preroga- 
tive, and as such was regulated by the Resto- 
ration of Order in Ireland Aci, 1920 (since 
repealed) and accordingly he held that the 
civil courts retained jurisdiction to interfere 
with the military authorities and compel them 
to act in accordance with tha Act, disagreeing 
in this, with the decision of the King’s Bench 
Division in Reg v. Allen*', Even in the United 
States, the courts have not been reluctant to 
issue writs of habeas corpus during a martial 
law period, if they considered the detention 
illegal and unwarranted™. Professor Tripathi 
has, in fact, admitted this position when he 
observed that “...in the Kohanamoku Case 
(Duncan v. Kohanamoku (1945) 327 U $S 
304 = 90 L Ed. 688) the Supreme Court of 
the United States has held that even where 
martial law has been lewiully declared, the 
courts are free to issue habeas corpus’**, Ag 
late as in 1963 in the case of Kennedy v. 
Mendoza-Martinez™, the Supreme Court of the 
United States reaffirmed the basic principles 
in the following words : 


“Th is fundamental that the great powers of the 
Congress to conduct war and tc regulate the Nation’s 
foreign relations are subject to the constitutional 
requirements of due process. The imperative neces. 
sity for safeguarding these rights to procedural due 
process under the greatest of emergencies has existed 
throughout our constitutional history, for it is then, 
under the pressing exigencies of crisis, that there ig 
the greatest temptation to dispense with fundamental 
constitutional guarantees which, it is feared, will 
inhibit governmental action”25, 





19. (1924) 1 I. R. 32. 

20. (1921) 1 I. R. 265. 

21. (1921) 2 IR 241. - ` 

22. See, in this regard, the ceses of Ex parte Merry- 
man, (1861) 17 Fed. Case No. 9481; Ex parte 
Milligan (1866) 18 L. ed. 281 and Ex parte 
Endo, (1944) 823 U S 288==89 L. ed, 243, 

23. Supra, Note 9, at page 72, para 15 (iii). 

24, (1968) 372 U S 144, 

25. Ibid, at page 164, 
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6. Thus, if the suspension of the writ cf 
habeas corpus is not a pre-condition for an 
effective declaration of martial law, President's 
Order, unde- Article 359 cannot properly be a 
necessary foundation for a successful imposition 
of martial law in India. 


T. The learned Professor says that “... the 
courts will -rezogniss martial law even if the 
ordinary corris were sitting and civil life 
appeared on the surface to be normal ... .”* 
He comes tc this conclusion on the authority 
of the solitary case of Rex v. Allen. But, 
this and some other Irish cages, subscribing to 
this view, arə distinguishable by the existence 
of special legislation, giving the military 
authorities extraordinary power, and not due 
to martial lay simpliciter”. In a later case”, 
to which the special legislation did not apply, 
‘Bx parte Ma:ais®, was followed. It is for the 
civil courts to decide when their jurisdiction igs 
invoked, whether a state oi war exists, which 
justifies the spplication of martial law”. The 
joint opinion of the Attorney and Solicitor 
General, Sir John Campbell and Sir R. M. 
Rolfe, as to the power of the Governor cf 
Canada to proclaim Martial Law (January 16, 
1838) has accepted the “open-court” rule, 
when it said, “when the regular courts are 
open, so thal criminals might be delivered 
over to them to be dealt with according to 
law, there is not as we conceive, any right in 
the crown to adopt any othar course of pro- 
ceeding”??. To the same effect was the joint 
opinion of Coke and Rolle, which declares that 
“The time of peaca is when the Courts of 
Westminster are open....”88. The “open- 
court” rule wag accepted by the United States 
Supreme Court in Ex parte Milligan™, when 
Justice David Davis said, “. .. Martial Law 
can never exist where the courts are open and 
in proper and unobstructed exercise of their 
jurisdiction . . .”. This was followed as late as 
in 1945 in she cage of Duncan v. Kohana. 
moku, where Murphy. J., concurring with 





the majority view, emphasized strongly ths ` 


26. Supra, Note 9, at page 69. 

27. Supra, Note 21. 

28, See, Halsbary’s Laws of England, 4th Edn., 
Volume €, para 982, 


R.-v. Ad Gen., (1923) 1 IR 5; Johnstone v. 
O'Sullivan, (1923) 2 I B 13, 


30. Supra, Note 5. 
81. R. v. Stricxland, (1991) 2 I R 317, 329. 


32. See, Keir and Lawson, Casas in- Constitutional 
Law, 5th Edn., B. L. B. S. and Oxford Univer- 
sity Press (1968) at page 238. 

33. Cited in 2 Rushworth’s Historical Collections, 
Part II, Appendix 79, 81. 

34. (1866) 18 D ed. 281. 


85. (1946) 327 U S 304=90 L ed. 688. 


29. 
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“open cours” rule of Ex parte Milligan,°— 
that the military lacks power to try civilians 
when civil sourts are open and functioning in 
normal fashion. 


. 8, The next important contention of Prof. 
Tripathi is that “In India, undoubtedly, the 
executive has the power to declare martial 
law”. Is it really so? 


9. Articla 34 talks of martial law, but it 
nowhere, mentions the lozation of the power 
to declare martial law. Prof. Joseph Minattur 
considers martial law to have been carried 
over to post-constitution India by virtue of 
Article 372 (1). He writes that since Bengal 
Regulation X of 1804‘... wag part of the 
law of the land, when the constitution came 
into force”? .. ., it continued to be. so. How- 
ever, this is clearly wrong, since this Bengal 
Regulation X of 1804 had earlier been re- 
pealed by Act IV of 192238, 


40. The common law power of proclaiming 
martial law, as recognised in the case of 
Channappa v. Emperor”, can be presumed to 
be continuing after the constitution came into 


` force for quite obviously, “Lew” in Art. 372 (1) 


includes common law, as recognised and ap. 
plicable in British India*®. 


44. This does not solve our problem. The 
question still is; who shall declare martial 
law? Prof. Tripathi categorically assumes 
that the declaration of martial law is an execu. 
tive act, as there is no legislative ertry cor- 
responding to it. It is submitted that in the 
United States, it is regarded as a legislative 
measure. Thus, Chase, C. J.. in Ex parte 
Milligan, said “..... martial law proper... 
is called into action by Congresg... .’* 


42. Professor Tripathi further contends 
that if martial law power is denied to the 
executive, it will imply that the constitution 
hag failed to provide for the power tc declare 
martial law. One can refer to Entry 1, List IL, 
Schedule VII, which says “Public Order (but 
not including the use of ...... armed forces 





36. Supra, Note 34. PF 

87. Minattur, J., Martial Law in India, Pakistan 
and Ceylon (1962). at page 40. 

88. Keith, Ccnstitutional History of India “1937), at 
page 432. 

39, AIR 1931 Bombay 47: 32 Cri L J 403 (SB. 

40, This waa recognised in the case of Director of 
Rationing and Distribution v. The Corporation 
of Calcutta (AIR 1980 S C 1355: 1960 Cri L J 
1684) where Sinha, C. J., delivering the majo- 
rity, julgment observed; “‘..... Tke expres- 
slon ‘Law in force.... must be interpreted as 
ineluding the common law of England which 
was adopted as the law of this country, before 
the constitution came into foroea.....” 

41. (1866) 4 Wallace 2, 187, 142. 
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in the aid of civil power)”. This entry would 
lead us to think that the constitution framers 
contemplated: the field of legislation in tha 
sphere of ‘‘Public Order with the use. of 
Armed Forces in the aid of civil power”, 
though they have not expressly provided for 
this in any of the specific legislative entries i in 
Schedule VII. This does not mean“ that a 
legislative vacuum exists. The omnibus provi- 
sion of residuary powers under Article 248 
read with Entry 97, List 1, Schedule VII can 
be resorted to by Parliament to pass an Act 
proclaiming martial law or authorising some 
‘executive authority to’ do so under some 
specified conditions. Prof. Tripathi’s objection 


is that it would violate right to life and liberty | 


under Article 21 and would be void under 
Article 246 read with Art. 13 (2). In my hum. 
ble submission, law passed under Article 248 
shall be valid even if it takes away the right 
to life and liberty, for it shall be ‘procedure 
established by law”, as envisaged in Article 21 
and the procedure, as decided by the Supreme 
Court as early as in 1950 in the Gopalan’s 
case’, cannot be questioned in any’ court of 
law. It should not be forgotten that Article 21 
oat not give any right against the legisla. 
ure 


13. Even if we look into the history of 
martial law adminigtra:ion in India, we will 
notice that its declaration was always under 
legislative acts (the only exception: being 
Martial law in Sind in 1942, proclaimed under 
common-law-rule). Bengal Regulation X of 
1804 authorised Governor.Genaral-in-Council 
to establish martial law. Similar provisions 
existed in Madras in Regulation VII of 1808 
and Act XI of 1857. Martial law in Punjab 
in 1919 was based on Bengal Regulation X of 
1804. In 1921, an Ordinance, having the 


same force ag law, provided for the proclama-: 


tion of martial law in Malabar. Martial law in 
Peshawar and Sholapur was based similarly, 
on an Ordinance of the Governor-General". 


44. The learned Professor thinks that if, 


martial law is not based on Presidential Order 
under Article 359 (1), courts shall not be pra. 
cluded from issuing writ of habeas corpus. It 
is submitted that during martial law courts’ 
competences is not impaired; what happens is 
‘that courts cease to effectively function (if one 
agrees with the ‘open-court’). Therefore, there 
ig no necessity of suspending the writ of 
habeas corpus, when there is no court func. 
tioning effectively. As it happened in Ex parte 
42, A. K. Gopalan v. The State of Madras, AIR 1950 
80 97:51 Gril J 1383. 


43. For instances of martial law under statute, See, 
Keith, A Constitutional History of India (1937) 
pp. 432-38, 


A Oritigite of “Art. 359: The Sole .. 
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Merryman“’, during a period of ‘martial law, ` 
writ of habeas corpus may be issued, but can’ 
never be complied with since the ‘courts lose 
their effectiveness. To use, the expression of 
Justice David Davis in Ex parte Milligan” 
the courts are devoid of an “unobstructed 
exercise of their jurisdiction”, or to put if in 
the words of Murphy, J., the courts cease to 
function in normal fashion“. 


45, If the argument of Prof. Tripathi is 
accepted; Article 34 will be rendered redun- 
dant specially after the insertion of clause (1A) 
to Article 359 of the Constitution by Constitu- 
tion (Thirty Highth Amendment) Act, 1975. 
Now, due to Article 359 (1A), an Order under 
Article 359(1) would suspend both the remedy 
as well as the rights”. The Presidential Order 
‘vould, therefore, have the sffect of enlarging 
the powers of the executive or the legislature 
by freeing it from the restrictions imposed by 
the fundamental rights mentioned in the’ 
Order. Consequently, the action of the execu. 
tive, taken in violation of the fundamental 
rights would no longer ba unlawful, requiring: 
the protection of an Indemnity Act, after the 
order ceases to have affect*®®, If Article 359 is 
taken as the “sole repcsitory of the power 
to declare martial law”, the action taken 
during a martial law period by the martial 
law authorities, (or for that matter any 
other executive authorities) does not need the 
protective umbrella of an Indemnity Act 
under Article 34 even after martial law is 
revoked because according to this reasoning of 
Prof. Tripathi, obviously, an Order under 
Article 359 (1) is already in operation, having 
the consequential effects of Article 359 clausa 
(1A). As this construction would render the 
provision of Article 34 redundant and otiose, 
the logical conclusion would be an Order under 
Article 359 (1) need not necessarily precede a 
declaration of martial law. 


46. It ig therefore, submitted that it is 
wrong to suppose, as Prof. Tripathi does, that 





44, (1861) 17 Fed. Case No. 9481. 
45. Supra Note 34. 


46. Per Murphy, J., in Duncan v. Kohanamoku, 
Supra, Note 35. 

47. In the paper, “Concept of Martial Law” (Supra, 
Note 3) [ had in fact, suggested the amendment 
of Article 359 to the same effect to bring it at 
pat with Article 358. 

48. The Supreme Court in the case of Makhan Singh 
ve State of Punjab (A I R 1964 S © 381): (1964) 
1Cri LJ 269 talked of the necessity of an 
Indemnity Act, because prior to the Constitu- 
tion (Thirty Eighth Amendment) Act, 1975, in 
the absence of Article 359 (1A), an Order under 
Article 359 (1) could suspend only the re- 
medy, while leaving the fundamental rights 
themselves ‘untouched. 
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“Article 359 is the sole rapository of the power 
to declare martial law”. We have to look 


Is S. 96 (2) of M. V. Act, 1939.... 


the Tribunal ? ALR. 


elsewhere, in order to find out the lozation of 
this power”, 


IS S. 96 (2) OF THE MOTOR VEHICLES ACT, 1939 EXHAUSTIVE OF 
THE DEFENCES WHICH ARE AYAILABLE TO AN INSURER 
- IN RESPECT OF CLAIMS BEFORE THE TRIBUNAL ? 


By Oswatp Gomes, B.A. (HoNS.) LL.B., Advocate, Margao (Goa). 


A very simple question which however, has 
regulted in & series of conflicting decisions is 
discussed in this article :—Is S. 96 (2) of the 
Motor Vehicles Act, 1939 exhaustive of the 
defences which are available to an ingurer in 
respect of claims before a Motor Vehicle 
Tribunal constituted under that Act? Different 
Courts have expressed different view points 
and more oftan than not have taken extreme 
and uncompromising stands. 


‘As an answer to this question I propose to 

formulate four propositions which are duly 
supported by judicial precedents and should, 
therefore, contribute to bring clarity to the 
issues involved. 


As @ general rule, the insurer is not 
permitted to raise pleas other than those 
enumsrated in S. 96 (2) of the Motor Vehicles 
Act, 1939. 


However, if the insurer hag reserved a 
right in the policy to defend an action in the 
name of the insured he can then raise all the 
pleas which it was open for the insured to 
raige. 


S. 96 itself envisages and presumes the 
existence of a subsisting contract of insurance 
and therefore a defence that there is no valid 
policy in existence ketween the insurer and 
the insured can be taken up. 


Situations may arise in which tha risk is 
neither covered by the contract of insurance 
nor is if required to be compulsorily covered 
by virtue of the provision of the Motor Vehbi- 
cles Act, 1939, In these situations the insurer 
can refuse to satisfy tha claim and resist the 
compensation application. 


The leadirg case on this problem of claims 
law is British India Fire and General insurance 
Co., Ltd. v. Itbarsinga (AIR 1959 SC 1331). It 
will not be necessary for me to go beyond this 
binding decision to support my first two pro- 


49. In fact, Article 859, being consequential to 
Article 3&2, its main concern is the preserva- 
tion of ‘Security’; whereas, Article 34 would 
amply demonstraie™ that the main concern of 
martial lew is maintenancs and restoration of 
“Order”, “Securisy” and “Order” being two 
distinct concepts having different cornotations, 
quite obvi ously, Article 359 cannot in any way 
be connected with “martial law” of Article 34. 


positions. Attention is drawn to the following 
para of tha judgment. 


.e.» The insurer has the right provided he has 
ete it by the polisy, to defend the action in 
the name of the assured and if he does so all the 
defences open to the assured can then be urged by 
him...he can thus avoid all hardships, if any, by 
providing for a right to defend that action in the 
name of the assured and this he has full liberty 
to do.e ess.” 


In‘spita of such a clear decision of the S. 0. 
in Itbarsingh's case Courts all over India have 
gone astray. For instance in Gopalacrishnan 
v. Sankara Narayanan (AIR 1968 Mad 436) 
Madras High Court bas held that §.96 contem. 
plates proceedings in » Civil Court and does 
not apply to an application in a Claims Tribu- 
nal. Undue emphasis has bean placed on tha 
word Court used in S. 96. From this erroneous 
position it kas moved to another and held that 
therefore the insurer cannot be restricted to 
the defences enumerated in S. 96 of the Act. 
However, a subsequent Bench decisicn of the 
Madras High Court being Queensland Ins. Co. 
v. Rajalakshmi Ammal (1970) 1 Mad L J 
151 has held that the insurer is restrioted by 
S. 96 (2) to the pleas he can possibly take up. 
No reference hag been made to the above. 
mentioned case. A clearer dissenting view has 
been expressed by the Calcutta High Court in 
Hukamchand Insurance Co. v. Subhashim Roy, 
(1971 AC J 156) when it held that whenever 
a Claims Tribunal is set up for any area the 
word Court occurring in S. 96 must bə inter. 
preted to mean Olaimg Tribunal. Obviously any 
other interdretation would lead ‘to anomalous 
and absurd results. The Gujarat High Court 
in a recent case namely Phonix Assurance Co. 
Lid. v. Sushila Mehta, (1974 ACJ 326)= 
(AIR 1974 Guj 157) has discussed exhaus. 
tively the case law on the point and come to a 
similar conclusion. 
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“50. In the paper, “Concept of Martial Law” (Supra, - 


Note 8) I had mentioned the possibility of 
declaration of martial law by the President ag 
Suprema Commander of the Defence Forces, 
under Article 53 cf the Constitution. This has 
now found favour with Beg, J.a in the case of 
A. D. M. Jabalpur v. S. Shukla (Supra. Note 4), 
when Lis Lordship observed, at pege 1818 
para 392, that martial law “could perhaps fall 
under Articles 53 and 73 read with Article 355.” 
Clause 53 of the Constitution Forty Fourth 
Amendment Bill tacitly recognises this position. 
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In Northern India General Insurance Co. 
Did. v. L. Krishna, (1972 ACJ 420) = AIR 
1973 Mys 107 the entire law on the issue was 
given a new turn. At para. 7 it is laid down; 


“. ..ibis clear that the insurer can urge all she 
«defences open to the insured only when the instzer 
defends the action in the name of the insured. Sut 
‘in the present case it has not beer. shown that belore 
the Tribunal the appellent defended the action in 
réhe name of the insured. » 


Apparently this decision took too literal a 


view ofthe S.C. decision in Tibar Singh's | 


-case, (AIR 1959 S C 1331) and that view bas 
‘been rightly rejected by the Madras High 
Court in Madras Motor and General Insurance 
Co. Lid. v. Jagadeeswari, (1974 AC J 234 i= 
“(ATR 1974 Mad 318). It says: 


“Inour view all that the S.O. intended to “ay 
down was, if the clause of insurance policy provized 
reservation of right to the instrance company to 
+defend and to eonduet cases and raise all the deferzes 
that are open to the insured the insurance company 
can by itself raise those defences. (Empasis mins). 


It is therefore not possible to agree with -he 
decision of the High Court of Assam & Naza. 
land in Premier Insurance Co. Lid. v. Mczor 
Accident Claims Tribunal, (1973 A OJ 347 = 
AIR 1973 Gan 97). The insurer was prcai- 
-bited from defending on grounds other tkan 
those enumerated in S. 96(2). It is submited 
that the Court failed to consider the resera. 
‘tion clause contained in the policy as well as 
‘the ratio of Itbar Singh’s case properly end 
therefore arrived at an erroneous conclusion, 
I am fortified in that submission by the deci- 
sion of the Madras High Court in M. M. G. I. 
Co. Lid. v. Jagadeeswari, (1974 AC J 234= 
AIR 1974 Mad 318. In this judgment an 
ddentical reservation clause was held to em. 
power the insurer to defend on any grouzds 
that would be available to the insured end 
“that he was not restricted by S. 96 (2). -Thare 
are other decisions like B. Appa Rao v. W. 
Mukunda-Rao, (1973 ACJ 222 (Orises)) 

_ which have held that S. 96 (2) is exhaustive. 
But these decisions as they do not meke any 
veference to the presence or abgence of a 
“reservation clauge” cannot be of much assist- 
ance in solving the. problem before us. Apa- 
rently Itbar Singh’s casé was not brough: to 
the notice of the Court. 


Coming now, to the third proposition it wast 
‘ be submitted that the insurer is undoubtedly 
liable only when there is a valid contrac: of 
insurance between him and the assured. Tkus, 
if for some reason the policy lapses and thare 
ds no valid policy in existence at the time of 
the accident the insurer will not be liable snd 
may refuse to indemnify the insured. Hence 
an spite of the contents of S. 96 (2) the insr cer 
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hag to be entitled to defend an action on the 
ground that there is no valid and subsisting 
policy. By no stretch of imagination is it 
possible to suggest that contrary to the general 
law of insurance, the contract of assurance 
between the assured and the insurer is kept 
alive in respect of third parties. In a series 
of cages, Courts have held that ag the policies 
had lapsed on account of the transfer of a 
vehicle, there was no valid policy in existence 
and therefore the insurer was not liable to the 
assured. The South India Insurance Co. Ltd. v. 
Lakshmi, (1971 ACJ 122 = AIR 1971 Mad 
347) was such a case in which the possibility 
of the insurers defending on grounds other 
than those enumerated under S. 96 (2) has 
been distinctly accepted. So were the deci- 
sions of the various High Courts in Setty v. 
Lakshmiah, (1973 A C J 308 =AIR 1973 Mys 
380); South Indian Assurance Oo. Lid. v. 
Purnamisra, (1973 ACJ 46 = AIR 1973 
Orissa 166); M. Bhoopathy v. Vijayalakshmi, 
(1966 A c J 1 = AIR 1986 Mad 244). 


Proposition four states that when a risk is 
neither covered by the policy nor required to 
be go covered by the M. V. A. 1939 then the 
insurer can escape liability. In support of this 
proposition it is possible to cite a recent decj- 
sion of the Orissa High Court in Life Insurance 
Corporation of India v. Karthayani, (1975 
ACJ 226 = ATR 1976 Orissa 21). In this 
case the accident had occurred on private 
premises. It was held that as the accident had 
occurred on the precincts of a factory the 
insurer was not liable to pay any compensa. 
tion. The policy has assured indemnification 
only if the accident occurred on a public place. 
Nor was insurance necessary in such situation 
as per the mandatory requirements of the 
Motor Vehicles Act. A similar decision was 
given by the Madras High Court in Rajammal 
v. Associated Transport Oo. (1970 ACJ 44) 
(Mad). In answer to the contention that the 
Insurance Co. cannot take up such a defence 
under S. 96 (2) the Mad. H. C. said. 


“Before S. 96 (2) comes into play the Tear of 
the insurance company must arise under S. 95 (1) (b’, 
and if under S. 95 (1) (b) they are not liable on the 
ground that the vehicle was not used in a public 
place as defined in the Act, 8. 96 (2) does not come 
into play at all’. 


Admittedly compulsory insurance has no 
substitute in the modern world. Nor can there 
be much argument over the proposition that 
when a person is injured through no fault of 
his own he is entitled to expect compensation 
even if the wrongdoer be an impecunious per- 
son. Yet the theory of separation of functions 
requires that it be the Legislature, not the 
judiciary who should take upon itself the pro- 
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‘-blems of curing the lacunae in the law. We 
merely inserpret and apply what the legisla. 
„torg in the name of the citizens of this country 
‘place before us. Is is therefore upon the legis- 
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lature tc view the entire legislation on the 
subject anew. Umil that is done the Judiciary 
will be bound to work along the broad lines 
indicated above. 


REVIEWS 


HINDU LAW OF MARRIAGE, S. Y. 
Gupte, Senior Advocate, Supreme 
Court of India, 1976 N. M. Tripathi 
Pvt. Ltd., Bombay Pages XXXI, 468 
Price Rs. 55/-. 


The social order everywhere is in a 
state of flux more than ever before. Tke 
good old eoncepts of marriage and family 
have lost their charm and significanc2. 
The liberation movement in the women 
folk is afoot and gaining momentum and 
strength in all communities and countries. 
This is due to legal recognition of eque- 
lity of sexes, rising aspirations caused by 
spread of education and economic inde- 
pendence, The traditional concepts of 
chastity, 2onjugal fidelity have become 
outdated and are being discarded. The 
male dominated social and legal order :s 
fast crum>ling down. 

The Hindu society has since im- 
memorial past considered marriage as a 
sacrament and not a contract of cor- 
venience. Understandably enough the 
Hindu Law of Marriage passed in, 1955 
with the avowed object of codifying and 
amending the law did not go further than 
discarding the thecry of indissolubility cf 
marriage tie and allowed divorce under 
certain circumstances. But that wes 
some twerty years ago. There is no gain- 
saying that perhaps the Amending Aci, 
1975 by enabling divorce by mutual con- 
sent has made divorce (too?) easy. This 
enabling provision, however, should cause 
no stir ot undue anxiety for the very 
reason thet Hindu society had since Vedic 
times considered marriage as a sacramert 
and not a contract of convenience. If 
that concept had wielded and continues to 
wield an~ intrinsic strength it would 
certainly withstand the change in law. 
When meny old barricades and muca 
cherished ideals are falling down on the 
sociological front it would be futile to 
insist on maintaining a union which has 
broken dcwn in the name of binding 
sanctity o marriage tie. 

The book under review is second edi- 
tion of tha popular work on Hindu Law 
of Marriage, published some 15 years ago 
and has now been thoroughly revised 
and brought up-to-date with an exhaus- 
-tive commentary. An attempt has been 


made to select decisions which deal with» 
either the interpretation of sections or 
pure questions of. law except where facts: 
of the case are telling. A number of Eng- 
lish decisions bearing on common legal. 
concepts such as cruelty, adultery, con- 
donation, connivance, collusion have beer 
cited. The Appendix gives a short note 
on Engish Matrimonial law beginning 
with tke Matrimonial Causes Act, 1950 
and ending wita Divorce Reform Act, 
1969.: 


The text of Marriage Laws, (Amend- 
ment) Act, 1976, is ineluded in Supple-- 
ment 2. This supplement also gives a 
summary of: principal amendments made 
and sectionwise comments on the amend- 
ing Act. The Hindu Marriage Act, 1955, 
enacted to amend the law relating te 
marriage among Hindus was « milestone 
in the history of the law of marriage 
amongst the Hindus and the amendments 
made by the Marriage Laws (Amendment) 
Act, 1973 with a view to liberalize provi- 
sions relating to divorce (Sections 7 to 10), 
to enable expeditious disposal of proceed- 
ings under the Hindu Marriage Act (Sec- 
tions 12, 14, 17), and to remove certaim 
anomalies and handicaps that have come 
to light after the passing of the principal! 
Act (Sections 3, 5, 6, 11, 20) is a signifi- 
cant step forward. 

The first edition of this book was 
unanimously acclaimed as the best work 
on the subject and there is no doubt that 


-the second edition will also once agaim 


provide the legal profession with a stan- 
dard and exhaustive treatise on an im- 
portant branch of the Hindu Law. 

‘ R.S.K. 


FAMILY LAW AND SOCIAL CHANGE. 
Edited by Tahir Mahmood. Foreword’ 
by N. A. Palkhivala, Senior Advocates. 
Supreme Court of India. 1975. Tri- 

. pathi. Pp. XVI & 167. Price Rs. 30. ` 

Several well-known scholars have 
contributed articles to this study of the 
problem of family law in the-context of 
the social changes which have been tak- 
ing place in modern India. The publica- 
tion has been brought out in honour of 

Prof. Asaf Ali Asghar Fyzee (more farni- 


1977 " 
liarly known ds A. A. A. Fyzee), an au- 
thority’ on Islamic law, which continues 
as an integral part of Indian family law. 
Besides the issues of secularisation’ and 
unification of family law, problems ralat- 
ing to particular systems and. institu-ions 
have also been discussed. -Besides the 


nine articles on various aspects of fanily ' 


law, the book” contains:a short biogrephi- 
cal: note on Prof. Fyzee by Prof. A. Mar- 
shall, of the Bombay University, and an 
appraisal by M. Tahir Mahmood of his 
valuable contribution to the study of 
Islamic law. 

2. The nine articles have. been 
‘classified and arranged in two parts; five 
of them deal with specific systems of 
family law now prevailing.in India, the 
other four discussing from different angles 
the general perspective of family law re- 
form in India. The opening contribution 


of Mr. M. Hidayatullah former Chief Jus- - 


tice of India, points out the need for 
ijtihad in regard to the present legal posi- 
tion of gift in favour of an unborn per- 
son under Islamic law. In his “Crisis of 
common sense” Prof. Upandra Baxi points 
out the “Schism” between Muslim Legal 
modernists and conservatives, and advises 
the modernist to direct his reformist 
thought to the Ulama and the laity rather 
than the State. Dr. David Pearl explains 
and illustrates how Judges in India deal- 
ing with. Muslim law are faced with an 
inter-sect conflict of laws which, aczord- 
ing to him, must be resolved by azree- 
ment among themselves, 
i 3. Mrs. Deena Ahmadullah hits 
hard at the net of prohibited relatiorships 
specified in the Special Marriage Act’ 1954, 
her criticism being directed mainly ‘t> the 
restriction on marriage with first ccusins 
and Mrs. Sujata Manohar criticising the 
Hindu law of adoption, pleads for a se- 
cular, uniform, and “child-based” law of 
adoption. In part two of the book Prof. 
A. B. Shah- advocates a concept of true 
secularism in which no religion will have 
any place in inter-personal dealings and 
Prof: Tahir Mahmood reviews the reform 
measures in family law which have been 
enforced since Independence or are now 
under contemplation. The review. covers 
civil marriage law, Hindu Code, anti- 
dowry legislation, maintenance prov-sions 
under the Cr. Pr. Code, Adoption Bll of 
1972, family planning, and proposals for 
the reform of Muslim personal law. The 
failure of legislation to lead to a uniform 
and secular family law he attributes :o the 
-apathy of the Union and State Govern- 
ments towards the mandate of Article 44 
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of the Constitution. He ‘then outlines 3. 
programme for creating a favourable 
climate. Mrs. Agarwala on the other 
hand finds opposition to civil code more ` 
intelligent. .There is. also an analysis oË 
the concept of family in India. There is 
an useful index at the end of the volume.. 
oe : RBA S, 


CURRENT LEGAL PROBLEMS 1975+ 
Edited by Lord Lloyd of Hampstead 
and Roger W. Rideout, with Robert: 
Venables as Assistant Editor, on be- 
half of the Faculty of Laws, Univer- 
sity College, London. Editorial Ad- 
visors, J.D.R. Adams (U. C. L.); Prof- 
C. F. Parker (Exeter); Prof. E. C- 
Ryder (U:C.L.); Prof. J. C. Smith 
(Nottingham), and M. A. Viviaw 
(U. C. L.), Vol. 28, Stevens Ainai) 
Pp. VII +252. Price & 8.75 N 


The faculty of Laws of ae 


College, London, is responsible for the 


delivery of a yearly series of public lec— 
tures on topics of interes: both to the 
lawyers and the laymen. These are 
marked by careful scholarship, conciseness 
and considered references to current pro- 
blems, and a selection is later published’ 
in the Current Legal Problems services. 
The present volume includes, in additions 
written contributions not delivered in the 
Lecture series. 


2. The volume opens with the text 
of the Presidential address to the Bentham 
club delivered by this year’s President, 
Lord Edmund Davies, on judicial activism. 
Despite the increase in the area of parlia— 
mentary activity, .it is doubtful whether 
its speed has increased. The interim be— 
tween the discovery of social needs and’ 
demands and the provision of legislative 
remedies to meet them presents Judges 
with the opportunity of filling the needs: 


and meeting the demands in accordance 


with their notions of what is just. While 
Parliament is making up its mind, injus-- 
tice may be done unless the Judges do- 
what they legitimately can to fill the gap.. 
As the will have to face popular criticisrn. 
in any case, he will steadfastly direct: 
himself to do justice in each case as it 
comes along. . 


3. . In the article on patented arti— 
cles and the free movement of goods 
within the EEC, the writer considers ter- 
ritorial limitations regarding sales im 
licensing agreements are not necessary; 
once the licensee has manufactured within 
the territory for which he has been grant~ 
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~ed a license, he should be free to sell 
«directly everywhere in the community. 


4. When a travel agent becomes 
“insolvent do these persons who have paid 
=smoney to the travel agent in respect of a 
holiday obtain a priority over other eredi- 
tors? This and other questions call for a 
«detailed consideration of the nature of 
“the agent’s duty tc account and more 
‘particularly the extent to which he is 
‘regarded as a fiduciary. This is followed 
“by a contribution on the pre-requisites of 
an equitable tracing claim, which has long 
been regarded as one of the most com- 
plex areas of the law of trusts. Another 
article examines the various recommenda- 
tions which have been put forward to deal 
-with the practice of insider trading and 
takes a cursory glance at the present 
equitable and statutory regulation of this 
‘practice. In the article on the repeal and 
desuetude of statutes the reader is re- 
minded of the doctrine of the English 
“<ommon Law “that a statute can be 
abrogated only by an express or implied 
repeal, that it cannot be done away with 
iby any custom or usage, that it cannot fall 
into desuetude”. 

5. There are other articles of 
equal interest. One of them deals with 
‘the roots of title today in conveyancing, 
-and on judicial review of subjective dis- 
eretion. References to the European Court 
eof Justice under Article 177 of the E. C. C. 
Treaty are made, The prevention of 
‘marine pollution by oil from ships, and 
‘Sources of Soviet law are the titles of 
some of the other articles The book car- 
ries tables of cases and statutes and an 
index, à R.S.S. 


«CURRENT LAW YEAR BOOK 1975: Be- 
ing a complete statement of all the 
Law of 1975 from every source. Gene- 
ral Editor; Peter Allsop. M. A. Barris- 
ter, Assistant General Editor, Helen E. 
Quick, LL.B., Barrister. Sweet and 
Maxwell, & Stevens (Tripathi). Price, 
& 12.50 with Citator. 

This volume completes the monthly 
‘issues of Current Law for 1975 and covers 
“the whole law from ist January to 3ist 
“December of that year. It contains a table 
-of cases digested and resorted in 1975, 
¿and the usual tables covering 1975 statu- 
tory instruments and Northern Ireland 
Statutory rules and orders. In continua- 
-tion of the consolidated Index of Articles 
1947-56, there is an alphebetical index of 
„articles published during 1975 in the pre- 
sent volume. The subject-matter index 
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in this volume covers in detail the whole 
of the law decided, enacted, issued or 
published during 1947-75. 

2. Eighty three Acts received the 
Royal assent in the year, and a complete 
list of statutes appears in the volume, and 
the number of statutory instruments in 
1975 was 2251. The number of cases 
digested terein is 1714. The Year Book 
includes a selection of appropriate cases 
from the Courts of the Dominions and the 
European Communities. Brief notes on 
the decisions of the Court of Appeal (Civil 
Division) cases have also been included. 

3. Issued with this volume is the 
Current Law Citator which covers cases 
during the period 1947-75 and statutes 
during 1972-75. The Citator contains all 
the information necessary to make either 
a quick last minute check to see that 
nothing has been missed or an exhaustive 
search which will produce all the mate- 
rial that has accumulated in the past 28 
years. The formidable mass of matter 
has been so arranged thet, with very 
slight application, the required answer 
can be arrived at in the minimum ae 

R.S.S. 





SALES PROMOTION EMPLOYEES: 
(Conditions of Service) Act 1976 and 
Rules 1976. With introducticn & Notes 

© Akalank Publications, Mori Gate, 

Delhi, Pp. 20. Price Rs. 3. 

The Act regulates certain conditions 
of service of sales promotion employees 
engaged in the pharmaceutical industry or 
in any other notified industry. Employees 
drawing wages upto Rs. 750 are covered 
by this Act. Persons employed mainly in 
a managerial or administrative capacity 
are outside its purview. R.S.S. 


PRESTON NEWSOM’S RESTRICTIVE 
COVENANTS AFFECTING FREE- 
HOLD LAND. Seventh Edition. 1976 
By G. H. Newsom, Q. C., Bencher of 
Lincoin’s Inn. Assisted by G. L. New- 
som, B. A, of Lincoln’s Inn, Barrister, 
Sweet & Maxwell (Tripathi) Pp. XI 
and 366 Price © 13.00. 

This book is primarily concerned with 
restrictive covenants affecting freehold 
land in England. But since no part of the 
Law can be discussed in isolation from 
the rest, some treatment of connected 
subjects, and especially of covenants af- 
fecting leaseholds, has also seen included. 
There is lso some overlapping in that 
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‘the Court and the Lands Tribunal have 
“jurisdiction under Law of Property Act, 
71925, Section 84, to deal not only with 
“freehold covenants, but also with socne 
<ovenants in leases. In the brief into- 
-duction are discussed restrictive covenazts, 
conditions in which covenants can zun 
-with the land, Law of Property Act, 1925, 
judicial nature of the burden of a restzic- 
‘tive covenant, and relevance of restzic- 
‘tive covenants affecting leaseholds znd 
“proceedings in relation to restrictive 2o- 
"venants, 

2. The book deals with the de- 
-volution of the benefits of restric-ive 
<ovenants i.e. the plaintiff's right to sic- 
«ceed in the action, and the devolutior of 
the burden, i.e. the liability of the de- 
‘fendant. It discusses the means of draft- 
ing restrictive covenants with a view to 
“their enforcement after either the lənd 
“protected or the burdened land Aas 
changed hands, and deals with the breach 
of covenant. There is some account of 
the proceedings in court relating to res- 
“trictive covenants and the remedies avail- 
able whether under ordinary court prac- 
‘tice or special statutory provisions and 
finally, the book dwells on the powers and 
practice of the Lands Tribunal, where ap- 
-plicant seeks to have a restriction modified 
‘or discharged. 

3. There are tables of cases, sta- 
“tutes, rules and orders and index, bes:jes 
-useful appendices. The law is statec as 
at the beginning of 1975, when the rew 
“Lands Tribunal Rules came into force 

R.S.S. 


INTERNATIONAL TRADE LAW. By 
K. W. Ryan, B.A., LL.B. (Qld), Ph.D. 
(Cantab), Barrister-at-Law, Professor 
of Law, University of Queenslznd, 
1975. The Law Book Company Ltd., 
Sydney. PP. XI & 407, Price Aus- 
tralian $ 19.50. 

The institutions and rules which afect 
‘tthe conduct of international trade and 
“investment are highly important to Gov- 
‘ernments and businessmen, and the ore- 
sent book is a comprehensive outline of 
‘these institutions and rules. It surveys 
‘those rules and regulations which are of 
‘particular concern to Governments and 
‘businessmen, and the changes ‘that are 
“being actively. proposed’ to the prezent 
Yegal controls of international trade. 

2. In writing this book the author, 
who is a former Australian Government 
“Trade Commissioner, has tried to outline 
in a general way the main legal is:ues 


Reviews 


Journal 11 


involved in the conduct of international 
trade. He has however omitted any de- 
tailed discussion of monetary and finan- 
cial matters, including exchange control. 
The institutions and the rules have been 
selected with great care, the aim through- 
out being to write a general text book 
such as law students are accustomed to. 
3. The book deals at length with 
the General Agreement on Tariffs and 
Trade (GATT), the United Nations Con- 
ference on Trade and Development 
(UNCTAD), and the European Economic 
Community (EEC). It then gives an out- 
line of the trading system in the United 
States of America and Japan, followed 
by a description of the organisation of 
international trade in centrally planned 
economy countries, and examines the 
trade relations among the East European 
countries. The legal and institutional 
measures taken by Australia to protect its 
domestic industries are then outlined. The 
international sale of goods is discussed, 
and reference is made to the legal issues 
involved in the carriage of goods from 
one country to another and to the activi- 
ties of UN CITRAL, Finally an account 
is given of some legal issues relevant to 
the conduct of foreign business through 
agency and distribution arrangements, 
through arrangements for the transfer of 
technology, and through the establishment 
of foreign subsidiaries, which is significant 
in view of the growing importance of 
multinational Corporations. The Book 
carries an useful index. R.S.S. 


LAW FOR NURSES. By John O'Sullivan, 
B.A., LL.B., Dip.Ed., Lecturer in Lew, 
Department of Behavioural and Gene- 
ral Studies, Cumberland College of 
Health Services. 1976. The Law Book 
Company Limited, 301-305 Kent 
Street, Sydney, Pp, XIII & 211 Price, 
Australian $ 12.50. 


Nurse educators in Australia have had 
to teach a course in law to nurse pupils, 
without there being a suitable text ap- 
plicable to Australian conditions. Both 
teacher and tought had to face a difficult 
problem and the present publication has 
been prepared in an attempt to remedy 
the situation. . 

2. The book deals with the defini- 
tions and sources of law, the Courts and 
the doctrine of precedent, evolution of a 
cause of action, and outline of a trial pro- 
cedure. The law of torts and tort of 
negligence, vicarious liability, assault and 
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consent and false imprisonment are dealt 
with. Defamation, nuisance; liability of 
‘occupiers end some special areas of nurs- 
ing are covered. Contracts, sale of goods, 
bailment, legislation, industrial law, mas- 
ter and servant- law, workers’ compensa- 
tion, disclcsure of information and re- 
cords, and wills are covered. | 

3.. AJ] the chapters in the text, ex- 
cept 22 to 25, apply to all States in the 
Commonwealth. In Chapts. 22 to 25 only 
New South Wales statutes are dealt with, 
but what is said in these chapters will pro- 
vide a guide to the reading of the sta- 
tutes obta:ning in other States. They 
will be found more or less similar, since 
all the States have borrowed from Eng- 
lish statutes. The cases in Chapter 22 
relating tc injury to patients through 
misuse of drugs apply to all States. The 
other three chapters, which apply to New 
South Wales only, refer to the Coroner’s 
Act, the law relating to the transplanting 
of organs, and the Nurses Registration 
Acts. There are some useful appendices, a 
table of cases and Index, R.S.S. 


A GUIDE TO THE CHILDREN ACT, 
1975. Ey Jennifer Terry, M.Sc., LL.B., 
Dip.Soc.Ad., Barrister of Inner Tem- 

; ple. 1976; Sweet & Maxwell (Tripa- 
thi), Pp. XIV & 118, Price £ 1.80 Net. 


This kook ‘aims at presenting the 
Children Act, 1975 and its implications in 
a form which is readily understandable to 
social workers and others involved in 
social services in England. The law re- 
lating to children is getting complex and 
there has been no consolidating legisla- 
tion, so that the appearance of this ex- 
planatory guide is quite useful. 

2. The Children Act, 1975 extends 
the powers and obligations of local autho- 
rities in respect of children in their care, 
changes the law relating to adoption, and 
introduces a new status of custcdianship. 
The 1975 Act constantly refers to and 
amends previous legislation, and its provi- 
sions can ke easily understood only with 
a close working knowledge of the previ- 
ous Acts relating to children. The pre- 
sent book 2xamines the implications of 
the earlier amendments and sets them 
within the context of the existing legisla- 
tion, í 

3. The book explains the scope of 
the Act and deals with the making of an 
adoption order, consent to adoption, adop- 
tion procedure and treats of custodianship 
procedure, amendments to the Children 
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Act, 1948 and to the Children and Young 
Persons Act,- 1969, and emendments tc 


related legislation. in Scotland. Intended 
as a convenient reference work on the 


‘effects of the Act, it includes a Table of 


Statutes and a detailed Index. 

4, As explained by the author the 
book provides the social worker, and the 
social administrator and student with œ 
detailed outline of the Act and discusses 
how it will affect their practice. It does 
not however deal with the more intricate 
points of law, on which professional legal! 
advice will have to be sought. Social 
workers can be effective only if they work 


from.a basis of .knowledge of their legaf 


powers and obligations. R.S.S. 


A CASEBOOK ON EQUITY & TRUSTS +: 
By George W. Keeton, M.A. LL.D. 
(Cantab.), Hon.LL.D. (Sheffield and 
Hong Kong), F.B. A., of Gray’s Inn, 
Barrister-at-law, Associate Professor 
of Brunel University, Professor Em- 
eritus of the University of London, 
and L.A. Sheridan, LL.D. (London), 
Ph.D. (Belfast), Hon.LL.D. (Singa- 
pore), of Lincoln’s Inn, Barrister-at- 
law, Professor of Law, University 
College, Cardiff. Second Edition, 1974. 
Professional Books Ltd., 64 Suffolk 
Street, London. Pp. XIX & 369. Price 
& 5.60. 


This case-bock is in two parts, the 
first Part dealing with Equity, and the 
second with Trusts. It deals with the re- 
lation of law to equity, effect of a writtem 
lease, licences at law and in equity, and 
the effect of the Judicature Acts on doc- 
trine of part performance, on the award 
of injunctions, and on deeds at common 
law and in equity. It treats of restric- 
tive covenants, specific restitution, con- 
solidation of mortgages, and equitable 


‘and legal assignments of choses in action, 


conversion, election, legacies, covenants, 
fraud, specific performance, power of 
Court to award damages, rectification, and 
innocent misrepresentation. 

2. The second part, on Trusts; 
dwells on the classification of trusts, con- 
structive trusts, secret trusts, executory 
and executed trusts, incomplete trusts, 
precatory trusts, undue influence, the rule 
against perpetuities, accumulations, chari- 
table trusts, mutual wills, implied and 
resulting trusts, Trustee Act 1925, variation 
of trusts, apportionment between capital 
and income, the duties of trustees, relief 
of trustees, breach of trust, and fraud and 
the statute of limitation. 


AIT., 


3: This collection of cases shor-d. 


prove useful to university. students acd 
<others without access to a law library. It 
should also be useful to the student who 
thas no time to make direct, reference <o 
all the material needed. It should pze- 
ferably be used as an ancillary to a text 
foook like Parker & Mellows 1975 (TA- 
pathi). R.S.S 





CASES AND STATUTES ON CONTRACT 
(Concise College Case Notes). Ey 
Rodney Brazier, LL.B., of Lincolk’s 
Inn., Barrister at Law, Lecturer in 
Law, University of Manchester, S3- 
cond Edition, 1976, Sweét & Maxwell 
ire Pp. XIX & 179 Price £2.40 

Net. 


There have been continuous develcp- 
ments in the law of contract, where he 
existing rules have been qualified and al- 
lowed to survive, although very little of 
‘the previous Law has been altogether 
abrogated. The object of the second edi- 
tion of this book on contract remains tnat 
of the first; to help those students who do 
mot have access to any law library end 
others who want materials for a straight- 
forward introduction to the subject which 
will be of use also for revision. This s2- 
cond collection of cases and statuzes 
covers comprehensively source material 
with a readable commentary. 

2. The book is divided into eizat 
parts covering elements of a contract, 
privity of contract, contents of a contract, 
consent, unlawful contracts; capacity; 
ending the contract and remedies. The 
coverage of the important Section 14 of 
the Sale of Goods Act has been radically 
amended in the light of the Supply of 
Goods (Implied Terms) Act, 1973 and 
many, old cases have been removed to 
make way for more recent developmer:s. 
The whole work is brought completely up 
to date to the Consumer Credit Act, 1974. 
In the result over 340 major contract 
eases have been summarised, with nearly 
40 extracts from relevant statutes: eithar 
set out in full or digested in detaiied 
notes, There are tables of cases and sa- 
tutes and an useful index. | 

3. Students without ready acc=ss 
‘to law reports and those needing a ome 
and concise summary of the subject az 
whole should find all that they need to 
know about contract between the covers 
of this useful book. R.S.S. 
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ONC/OND COMMERCIAL LAW. By C. 
Hamblin, LL.B. (Hons.), Lecturer in 
Law, Exeter College, Devon, and 
F. B. Wright, B.A. (Law) (Hons.), of 

- the Middle Temple, Barrister; Lec- 
turer in Law, Southampton College of 
Technology, 1976. Sweet & Maxwell 
(Tripathi). Pp. XV & 240, Price £ 2.60 
Net.. 


The aim ofthe authors in writing 
this book has been to prepare an up-to- 
date introductory text book on the subject 
of commercial or mercantile law in an 
easy and readable form, without sacrific- 
ing its comprehensive scope. Towards this 
end they have avoided the use of foot- 
notes and have incorporated into the 
text the facts and decisions in the majo- 
rity of cases cited. It includes the very 
latest developments in the law, like the 
Consumer Credit Act, 1974, which has 
been dealt with in full detail 


2. There are twenty-five short 
chapters in the book, sixteen of them 
dealing with the general principles of the 
law of contract. It treats of the forma- 
tion of a contract, offer and acceptance, 
intention to create legal relations, consi- 
deration, contractual capacity, terms of 
the contract, and form of the contract. 
Voidable contracts, mistake in relation to 
contract, illegal contracts and contracts 
void by statute are also covered, as well 
as discharge of a contract, remedies for 
breach of contract, extension of remedies, 
privity of contract, and transfer of con- 


tractual rights and liabilities. Among 
other subjects dealt with are sale of goods, 
agency, partnership, negotiable instru- 


ments, carriage by land, sea and air, in- 
surance, bankruptcy and company law. 
There are tables of cases and statutes. 


3. It is believed .that each year 
over 8000 students study commercial law 
for the ONC & OND Business Studies 
examinations, and since 1976 Intermediate 
banking students have joined them. There 
seems to have been no modern text, speci- 
fically written for them, and this book 
should easily fill that gap. It has, how- 
ever, not been possible to take account 
of the Insolvency Bill which was intro- 
duced by Government as this book went 
to press. Students & teachers alike have 


every reason to welcome this book. 


R.S.S. ; 
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LAW OF MALICIOUS PROSECUTION 
AND DEFAMATIONS. By R. Rama- 
moorthy. 1974. Tripathi. Pp. XL and 
315. Price Rs, 45, 


The torts which are most frequently 
litigated in India are Malicious Prosecu- 
tion, Negligence and Defamation. This 
book attempts to discuss both the pre-and 
post-Constitution judicial decisions in 
eases of malicious prosecution and defa- 
mation, as the injury caused in both these 
torts is of a similar nature and as the 
laws of defamation are of special signific- 
ance in a democracy, 


2. The book opens with an intro- 
ductory chapter and Geals separately with 
malicious prosecution and defamation. It 
describes nature of offences giving rise to 
an action for malicious prosecution, the 
commencement of prosecution, favourable 
termination and ressonable course. It 
treats of malice, burden of proof, damages 
and costs. The essentials of defamation 
and instances are discussed. Publication, 
forms of defamation, defences, fair com- 
ment, absolute and qualified privilege, and 
remedies, are covered. The discussion of 
Rookes v. Barnard and Cassell & Co. 
Ltd. is elaborate, since they involve im- 
portant issues and the decisions are being 
applied in the Indian Courts. In addition 
to the tables of cases, index and biblio- 
graphy, there are useful appendices giving 
a table of cases on torts, rates of court- 
fee in different States, and the statutes. 

3. Out of 651 reported cases on 
torts in the All India Reporter from 1914 
to 1974, only 191 cases relate to malicious 
prosecution, and yet it is probably the 
only tort in relation io which the Courts 
have had ample oppertunity of consider- 
ing all aspects of the law. Criminal jus- 
tice may continue to be misused in the 
absence of exemplary damages in mali- 
‘cious prosecution, but the various High 
‘Courts do not seem to think alike on this 
Subject, This detailed study of the tort 
of malicious prosecution, with the basic 
considerations suggested by the author for 
the codification of the law, is therefore 
highly welcome. R.S.S. 





CASES AND STATUTES ON COMPANY 
LAW (Concise College Case-notes), By 
W. J. Brown, LL.B. (Hons.), F.C. I. S., 
Head of Commerce and Business Stu- 
dies Department, Kirkby College of 
Further Education. 1976. Sweet and 
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Maxwell (Tripathi). Pp. XVI & 206- 

Price £ 2.50 Net. 

Like other books in the series, the 
publication before us provides a collec- 
tion of cases and statutes on company law 
in England for students who may not have 
access to a law library. The principal 
statute relating to company law is the- 
Companies Act, 1948, and all references. 
in the text are to this Act. The book, 
which carries tables of cases and statutes 
and index, is divided into nine Parts, 
covering the nature of 2 company, promo-- 
tion and incorporation, constitution of æ 


Company, commencement of business, 
membership and management, meetings, 
inspections, wincing up, reconstructior: 


and amalgamations. 


2. The Book provides an up-to- 
date collection of over 370 cases and 110 
relevant extracts of statutes, all arranged 
clearly and simply. The main aim has 
been to set out the leading cases on each 
aspect of the law, together with cases 
which are often referred to in text books: 
but of which details are rarely given. As 
a general rule the section of a statute is: 
stated, followed by relevant cases which 
give the law and the principle of law 
established by e decision. The whole 
subject is set out logically and clearly ire 
the light of the most recent developments, 
including E. E.C. Legislation. 


3. The book has been designed’ 
particularly for students studying part- 
time for examinations set by the account-- 
ancy and secretarial professions. It 
should be of similar help to students 
studying privately or by correspondence’ 
courses for the external degree or other 
professional examinations. Its compre- 
hensive coverage of important source 
materials should appeal particularly toe 
such students. On the whcle students and 
teachers alike have reason to welcome this 
collection as a handy source book and con- 
cise summary of this important subject. 

R.S.S. 


ANATOMY OF INTERNATIONAL LAW 
(Modern Legal Studies). A study of 
the role of international law in the 
contemporary world. By J. G. Mer- 
rills, Senior Lecturer in Law at the 
University of Sheffield. 1976. Sweet 
and Maxwell (Tripathi). Pp. XII ang 
106. Price, Cloth, & 3.00; Paper, 
£ 1.20. 

We have here a description of the 
main elements of international law in 
their political context. It examines three 
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kinds of questions about internationaal 
law. The first question concerns the for- 
mal structure of the international lezal 
system, and describes how the law is 
made, what the various processes are [or 
interpreting the law, and what the ways 
are in which it can be enforced. The 
system of international law is decentza- 
lised legal order, in which power and au- 
thority are diffused among states, not ccn- 
centrated in any central authority. To 
understand the way in wkich this decen- 
tralised system works, it is necessary to 
vac contemporary internatio-al 
aw. 


2. ' What does international law do? 
It distributes authority among states, 
promotes common interests and controls 
the use of force. The book describes h:w 
the first two functions are effectively per- 
formed and attempts to explain why =:t- 
tempts to restrict the use of force in 
international affairs have made little heed- 
way. The book also examines some of 
the factors which determine a state’s <t- 
titude towards international law. It sug- 
gests various ways in which international 
law may influence crisis decision makirg, 
and considers some alternatives to inter- 
national law with special reference to 
Soviet-American relations. 


3. The final chapter draws general 
conclusions. The present diversity of 
states colours any realistic analysis of the 
current state of international laws. There 
are important differences and similarities 
between international law and municipal 
law, and states find it difficult to evolve 
effective controls over the use of force. 


4. The notes at the end of each 
- chapter refer the reader to the primary 
sources and commentaries on them. Suz- 
gestions are made for further readirg. 
The book has tables of treaties and casəs 
and an index, R.S.S. 


THE LAND AND THE DEVELOPMENT: 
(or the Turmoil and the Torment). By 
Sir Desmond Heap, LL.M., Hon. LL.D., 
Sometime Comptroller and City Solid- 
tor to the Corporation of Londca. 


Past President of the Law Society,- 


Member of the Council of the Royal 
Institution of Chartered Surveyozs, 
Member of the Cowncil and Pes 
President of the Royal Town Planning 
Institute (Hamlyn Lectures, Twentr- 
Seventh Series) Stevens (Tripathi). 
1975, Pp. XII and 97. Price £1.60 Net. 
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In these Hamlyn lectures Sir Des— 
mond Heap presents an illuminating: 
survey of the way in which control over 
the development of land in England has: 
evolved from the early beginnings in 1909 
right up to and including the provisions” 
of the Community Land Bill, 1975. As 
explained by Sir Desmond, they are real-- 
ly not lectures but rather distinct and se-- 
parate essays touching various aspects of 
town- planning and its effect on develop— 
ment of land. The first in this quartet. 
of essays covers the historical develop-- 
ment of this twentieth century form of 
control, and the second emphasises cer-- 
tain aspects of the latest town planning: 
routines and their increasing complexity.. 
The third essay is a description of the" 
new Community Law Bill, of its possible 
effects on the good name of planning con-- 
trol and of the doubtful efficacy of its: 
functioning. Finally, the author con- 
cludes with some reflections on a number” 
of matters such as conservation and pre- 
servation, administrative complexity im: 
London, the overlap of planning authori- 
ties in general, long term problems, and. 
the built environment. 


2. The reorganisation of local Gov--- 
ernment: public participation in the plan-- 
ning process and the delay and com-—- 
plexities of the present system are ali’ 
touched upon. The book should be of” 
great interest to all those who care about: 
planning and development, planners, law-- 
yers and laymen alike. Foremost in the 
field of the law of Town and Country 
Planning, Sir Desmond brings his unique 
experience to bear on problems which- 
face the planner and the lawyer. 

: R.S.S.. 





THE NATIONAL INSURANCE COM-- 
MISSIONERS. By Sir Robert Mic- - 
klethwait, Q.C., M.A, Hon.LL.D.,. 
Formerly Chief National Insurance - 
Commissioner. (Hamlyn Lectures, 
Twenty eighth series), 1976. Stevens : 
(Tripathi). Pp. XXVIII and 151, Price - 
£ 2.25 Net. 


Social security is an area of law of © 
growing importance, and increasing inte- - 
rest attaches to the law governing its ap- - 
plication and administration. The book - 
before us is an important contribution to- 
legal writing on Social Security and the - 
general area of welfare law by one who, 
as Chief Commissioner for nearly 15- 
years, is especially qualified to assess : 
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their work and explain.the strong points 
and complexities of the present system. 
2. The subject of these Hamlyn 
Jectures is the National Insurance Com- 
missioners. Each Commissioner indivi- 
‘dually is a statutory tribunal. Collective- 
‘ly they form the top tier of what the 


sauthor calls “extended-three-tier-plus” 
Structure of adjudication for deciding 
slaims for benefit under the Social 


Security Act, 1975. The author describes 
‘this system of legal adjudication, draws 
attention to some of the special cha- 
‘racteristics of the branches of the law 
-with which they are concerned, ex- 
plains the manner in which they adminis- 
“ter it, and indicates the spirit in which 
‘it is administered at every level. He 
-suggests ways in which the substantive 
law in this field could be improved and 
‘the machinery for improving it could and 
Should be further developed. 
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3. The law- administered by the 
statutory authorities is an important 
branch of the law, and does not constitute 
a challenge or a threat to the law or the 
Courts. Its administration is complemen- 
tary to the work of the Courts. “If the 
judges”, says the author, “are to be re- 
garded as the regular soldiers in the 
front line defending the rule of the law 
the tribunals are a second line of 
defence, like territorials, backing up the 
regulars and supplementing their work”. 
The present three tier system of adjudi~ 
cation should continue, the substantive 
law must be amplified, an advisory body 
covering the whole field should be ereat- 
ed and lawyers should take increasing 
interest in the subject. There are tables 
of cases, statutes, statutory instruments 
and an index. R.S.S. 
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3. (i) Delhi Shops and Establishments 
Act, 1954 (Delhi Act No. VII of 
1954), and Delhi Shops and 
Establishments Rules, 1954. 
Revised Re-written and Brought 
to-date July, 1976. Compiled & 
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Price Rs. 11-00. Pages 104. 
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Amended by Act No. 23 of 1976) 
With Introductions, Problems & 
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Notes, Prescribed Forms, Noti- 
fications, 7% Ready Reckoner. 
Price Rs. 9-00. Pages 130. 
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Rules, 1975. With Comments 
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(vii) The Delhi Rent Control Act, 
1958 (59 of 1958) (As Amended by 
Delhi Rent Control (Amendment) 
Act, 1976) (Act 18 of 1976). 
With Comments, 1976. Price 
Rs. 5-00. Pages 52. 


Available from: — Akalank Publica- 
tions 3367 — Sali Jain Mandir Ram 
Bazar, Mori Gate. Delhi-110006. 


2 Commentary on the Bombay Money- 
Lenders Act, 1946. With (Act 
XXXI of 1947) Rules & Notifica- 
tions (As amended by Act LXXVI 

_ of 1975) (Index and Table of Cases) 
by A. B. Gandhi, Bar-at-law, Ad- 
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JOURNAL SECTION 
THE CONSTITUTIONAL ROLE OF A GOYERNOR 
(By K. Vengosa Hao, M. L. Advocate, Calcutta) - 


The constitutional position of the Préstent 
and a Governor are somewhat alike. Two deci- 
sions of the Supreme Court have demar-aied 
this. In the first case of Sardarit Lal v. Gmon 
of India, AIR ‘1971 S C 154, the question was 
«whether the words ‘'the Pragident or Govsrnor 
ds satisfied that in the interest of the secarity 
sof the State it is not expedient to hold such 
inquiry” (which is necessary before a civil 
servant is dismissed or reduced in rank) meant 
that the President or Governor should per- 
sonally deal with the cage. The Supreme Zourt 
answered this question in the affirmative. But 
in Shamsher Singh v. State of Punjab, AIR 
1974 § C 2192, the Supreme Court laid down 
‘definitely that the President and Governors 
are constitutional heads of Governmen: like 
¢he Crown in England and must act oa the 
advice of their Ministers. Not the Potomes but 
the Thames fertiliges the flow of the Yamuna 
because our Constitution hag not followed the 
Presidential form of Government of U. S. A. 
Union of India v. Jyoti Prakash, AIR 1971 
S C 1093, which holds that in determining 
the age of a Judge under Art. 217 (3) the Presi- 
dent must deal with the matter personally, is 
én conflict with Shamsher Singh’s case. 


Logislative Background and Practize 

The rule that the President must accept the 
advice of his Ministers was incorporatad in 
the Instrument of Instructions to the Presi- 
dent which was dropped by the Constituent 
Assembly. This goes somewhat againss the 
Westminster theory of Head of State. J-ristic 
opinion was algo against tae other theory and 
one President of India aczed according to the 


Exceptions to the Westminster Theory 


The President and Governors can sct in 
their discretion if this follows from an express 
provision in the Constitution or by necsgsary 
implication. (i) Examples of the formes are: 
Article 371A (1)(b) [Nagaland Governor'sspecial 
sesponsibility for law and order in Nagsland], 
[making rules for Regional Council of Tuen. 
gang district of Nagaland], (2)(b) [equitable 
allotment of Central Government granis bet. 
ween Tuensang and otaer districts] (2)(£) 
{final decision in all matiers relating to Tuen- 
gang district] Schedule.VI, paras. 9(2), 18(3) 
[administration of tribal greas in Assam, 
Meghalaya, Mizoram], (ii) Examples cf the 

` attor are: Article 356. Governor can make a 
report to the President about breakdcwn of 
constitutional machinery in the State. Hisreport 
need noi be on Ministerial: advice bacause 
the breakdown might have been brought about 
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-by the actions ofthe Ministry. Under Art. 60 
‘the President swears that he will preserve, 
-protect, and defend the Constitution and the. 


Law, and he can be impeached under Art. 61 
for not acting as per Art. 60. It follows that 
he can reject unconstitutional advice of his 
Ministers. The theory of implied discretionary 
powers was not accepted in K. A. Mathialagan 


` y. Governor of Tamil Nadu, AIR 1973 Mad 198 


(FB). But this view is out of date after Sham- 
sher Singh's case referred to above. In Mathia- 
lagan’s case, it was held that the Governor 
could prorogue the legislature in his discre. 


‘tion. As per Art. 163(2) the decision on this 


question by the Governor is final and he is 
not answerable to the Court even if he acts 
mala fide. He must assist the Court by filing 
an affidavit. This last statement has not been 
accepted by some. It is significant that Art. 74 
dealing with the President has no provision 
similar to Art. 163(2). 


Governor whether an Agent of 
the Prasident 


In matters in regard to which he has a dis- 


- cretion the Governor must exercise his own 
- judgment. He is not an agent of the President. 


But Art. 156 (1) is incompatible with this. 
For, as per the game, the Governor holds 
olfice. during the pleasure of the President. If 
the Governor is the agant of the President 


- this must be viewed in the context of the 


political sovereigns for the State who are also 
political sovereigns for the Centre and choose 
legislators for both. 


Commonwealth Precedents 


Indian Governors combine the roles of 
Central agent and constitutional head and in 
the event of clash the choice facing » Governor 
could be extremely difficult - Watts, New 
Federations, page 239. The 1962 Pakistan 
Constitution kas made the position of Gover- 
nors ag agents of the Central Government 


` completely unequivocal. The Malayan consti. 


tutional amendment of 1957 eliminated the 
control of States through the Governors who 
are no longer agents of tha Central Govern- 
ment. In Nigeria after 1963 the Regional 
Governors are appointed by the President on 
the advice of the Regional Premiers who hava 
to consult the Central Prime Minister first. As ta 
discretionary power of the Governor to dismiss 
a Regional Premier—See Adegbenro v. Akin. 
tola, (1963) 3 W L R 63. 


Summing up 


If the Governor is really the agent of tha 
Centre, such phrases as ‘special responsibility’, 
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‘discretion’, in relation to the exercise of 
powers by the Governor lose something of their 
significance. And even in regard to non-discre- 
tionary matters, where the Governor is bound 
.by the advice of the Chiaf Minister, the posi- 
tion is complcated by the fact that the advice 
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tendered by the Chief Minister to the Governor 
cannot be let in evidence in a Court of Law 
as per the provision in the Constitution. Alb 
this goes to show that a written Constitution 
also may raise as great a number of probleme 
as an unwritten one. 





TRAINING THE JUDICIAL OFFICERS. 


(By: 


Our country is facing socio-economic revolu- 
tion. Legal and judicial system must be guit- 
able for the same. On geveral occasions men 
who matter have given out that the present 
legal and judicial system is neither in tune 
with our national genius nor with aspirations 
and expeciasions of our people. It has gone 
into disrepute because of inordinate delay and 
expenses. Who is responsible for all zhis need 
not be debated at this juncture because the 
Central Law Minister Mz. Gokhale has given 
assurance to the Rajya Sabha to reconstruct 
the legal and judicial system in the country go 
as to suit the protection of the weaker section 
of tbe community. The Government aspires 
to help the weaker section and with that end 
free legal aid to the deserving hag been includ- 
ed among the directive principles of the Con- 
stitution. A committee under the Chairman. 
ship of Mr. Justice Bkagwati at the Centre is 
working to propose new form of the legal and 
judicial system. Reconstruction of the system 
in the counlry in so far ag it touched the 
weaker secticn of the community is desirable. 
Main aim is to make justice cheap, expeditious 
and easily available to the have-nots and the 
-handicapped. Statutory mobile Panchayat 
Courts which could operate in a group of vil- 
lages and resolve disputes on the spot are in 
contemplation. Creation of special Tribunals to 
suit the expediency and to avoid procedural 
delays, is in the offing. 


2. Whatever be the system and whatever 
nomenclature be given to the persons imple- 
menting the game, the person responsible to 
fulfil the aim must hava basic qualities in him. 
He must have efficiency, integrity, discipline, 
knowledge, patience and perseverance. With. 
ut these qualities in the persons entrusted 
-with the task, the system irrespective of its 
quality and suitability is likely to go into 
disrepute. In the adverse circumstances exist. 
ing to.day to achieve tha target, in the words 


of the Prime Minister, there is only one magia’ 


which is hard labour, foresight, discipline, 
perseverance and determination. In fact, these 
qualities are recessary today in every Indian 
irrespective of the field of his work. 


8. The programme for increasing -tho offi. 
spieucy among the Judges weuld depend upon 
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the legal and judicial system that is ultimately 
enforced in the country.' What real knowledge 
is acquired by a law-graduate in obtaining hig: 
University degree ig an open secret known to 
all. With rapid fall in the standards of the 
University education, training for the Judicial 
officers to infuse efficiency in them ig the need: 
of the day. 

4. Borrowing the words of Chief Justice of 
Madhya Pradesh Shri Shivdaval, interests of 
the Nation are paramount and supréme. Re. 
cently, the Prime Minister addressed the 
inmates of the National Defence Academy and 
asked them to make interest of the Natiom 
slone as their aim without getting themselves 
involved in narrower interests of the BState,. 
Caste, language or the like. The Governmenk 
is determinad to help and develop the weaker 
section. The Judicial training too should aira for 
the game. Acquaintance with the Constitution, 
law and the directive principles of the Constitu.. 
tion to fulfil such aim is necessary. The train. 
ing should schieve also the social and political 
goal which the country had placed before 
itself. Training would be meaningless and 
without significance if it did not train to work 
for certain. targets and certain ideals. ` 

5. With a view to arrest the decline in the 
standards and to achieve efficiency, steps could 
be taken in three directions to impart training 
to the Judicial Officers. First can be guidance. 
by correspondence. This is in vogue since long. 
Informatior and statistics are gathered from 
each Judicial officer periodically. They are 
ecrutinised and necessary directions are given 
to tone up the efficiency and working, Thie 
system can be pursued with suitable modifies. 
tion and resorting to scientific aids. Help of 
the computer can be taken in the High Court 
to spot out the weaker units of the system and. 
computer can help in giving necessary sugges- 
tions and directions to improve the effieiency.. 
Scientific aids can be more useful even in 
investigation. In trap cases the marked cur- 
rency notes could be treated with phenolph- 
thalein, so that handJing of the notes could be ` 
detected by chemical process and the Court is 
not required to depend on merely dubious oral 
evidence. In technolcgical age nothing more 
primitive can be conceived of than denying 
the discoveries of science as aids to erime 
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puppression, detection and administration of 
justice. 

6. The second step to improve efficiency can 
be by establishing a proper system of super- 
vision and inspection of the subordiaate 
Courts. Inspecting District Judges can be ap- 
pointed for the purpose and each can be zept 
incharge of a few Districts. No doubt, at pre- 
gent also the District Judge inspects each aub. 
ordinate Court once in a year. That inspection 
is however after due notice. It is widely 
known that surprise inspections have greater 
utility. True state of affairs is generally fcund 
in surprise inspection. Results of these inspec- 
tions can be scrutinised by the High Cout to 
eradicate faults and to iron out difficulties. 
Tha surprise inspections are bound to stimulate 
punctuality and avoid delay in disposals. 

_ 4, The third ‘step to inculcate efficiency? is 
the establishment of an Institute for training 
the Judicial Officers. As stated earlier, the 
Judicial Officers have to join hands to fulfil 
the aim of socio-economic revolution. The 


Government needs complete control over the — 


socio-economic offences. It ig essential to im- 
part proper training to the Judicial Offcers 
that they interpret the new laws in fheir 
letter and the spirit and can administer justice 
without fear and favour at the game ime 
maintaining their integrity, independence and 
impartiality. l 

8. The training should aim at raising the 
intellectual tone, cultivating the mind, surply- 
ing true principles, fixed aims, clear conscious 
view of his opinion and judgments, a truth in 
developing them, eloquence in expressing 
them and a force in urging them. The train- 
ing should train him to see things as they are 
and should take him to the right point to 
detect what is sophistical and to discard the 
irrelevant. A Judicial Officer has to interpret 
the law with judicial conscience and not emo- 
tion, None can deny that all. this can be 
achieved only by proper training. 

9. Proper understanding of the nature of 
duties, relationship between a Judge and the 
members of the Bar, staff, the police and the 
public or the litigants, practice and procecure 
in the Court are all matters of proper train. 
ing. Adequate knowledge of procedure and 
law on civil side can enable a Judicial Officer 
to gət the pleadings of the parties compl sted 
in early stages of litigation which in turn is 
bound to avoid subsequent interim app.ica- 
tions which consume a lot of time of the 
Courts at present. Difference in attitude and 
role required of a Judge while dealing eivil 
eases and criminal cases are all matters of 
suitable training. If this is not achievec in 
the early days of the career, it is difficul: for 
a Judicial Officer to acquire the same when 
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he is under heavy pressure of work while 
presiding a Court. X 

` 40. Training institute is the place where a 
Judicial Officer can learn proper use of the 
library and can acquire ability to seek proper 
assistance of lawyers in adjudication of cages 
before him. Administration and office manage. 
ment are spheres of such training and lessons 
to inculeate cordial relations between mem. 
bers of the Bar and Bench can be within ibg 
curriculum. These may be difficult to learn at 
a later stage when one feels shy of thinking 
himself to be ignorant gf rudimentary things. 


44. Another point? deserving attention 
during the training is proper use of prece. 
dents. It is well setiléd that no case is a 
precedent on facts. The fact that no prece. 
dent should be allowed to be cited in the trial 
Court needs anxious consideration to engure 
speedy trial and consequential efficiency in 
the judicial work. More often than not several 
precedents are cited at the Bar most of which 
are irrélevent yet the judge has to spend a 
lot of time in going through them. 

42. The suggestion ia not that the prece- 
dents should not be read by the Judicial 
Officers presiding over the trial courts or the 
lawyers conducting trials there. Study of the 
precedents by both of them is essential. That 
shall help them in pleading completely and 
bringing all admissible evidence on record 
besides increasing their vocabulary and rea. 
soned expression. The prezedents can be used 
and cited at the appellate stage but prohibting 
their citation at the trial stage is likely to 
expedite the trials. 


43. Sanjay Gandhi leader of the youth, 
recently advised the youth to go to villages 
and setile disputes. The other day Chief 
Minister Shri Shukla of Madhya Pradesh 
handed over the torch to a batch of 14 lawyers 
to go to the villages to settle disputes. What. 
ever can be achieved thus is quite commen. 
dable but another way to achieve efficiency is 


-spreading legal literacy and awareness among 


the people as to their own rights. The social 
workers can be of great help in diffusing 
knowledge to the weaker section in pre-liti. 
gation stage of the natura of the dispute with 
relevance.to law and the proper forum to 
seek redress for the same. This organisation 
can be affiliated with the training Institute for 
the Judicial Officers to work in harmony 
with the administration of justice in the 
Courts. 


1%. Due to transition stago of the revolu. 
tion, the problems are ever incressing. Thera 
is upsurge of legislations and it is diffiault 
for even the senior and competent Judicial 


. Officers to keep themselves ‘abreast with all 
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new enactments. A refreshar-course for them 
is the prime need to infuse efficiency. The 
training should turn out the trainee with 
something he knows well and something he 
can do well. This intimate union of practice and 
theory aids all. In case the training aims at all 
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this and achieves the same, I have no hesi- 
tation in saying that the same will result in 
high and envious efficiency of the Judicial 
Officers who being thus equipped to protect 
the weaker gection shall be the pride of the 
country. 
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THE DHARMA OF OUR ANCIENTS AND THE MODERN CONCEPT 
OF THE RULE OF LAW" 


(By : T. V. ViSwANATHA AryaR, Senior Advocate, Supreme Court of India) 


The ““Ruls of Law” is the badge of a free 
people. The law seeks tc bring about harmony 
and good fellowship based on justice in ac- 
cordance with the moral and ethical sense of 
the communty. In the modern State “Law” 
takes in, the entire body of principles in ac- 
cordance wiih which justice is administered 
by the Stats; the objectives, the form and 
even the techniques are part of it. 


Let us first consider what has been native 
to our soil all through ithe millenia — 
DHARMA. 

The Atharva Veda guys : 

Satyam brihad ritam ugram diksha tapo 

brahma yajnah prithvim dharayanti” 

(Truth, Eternal order that is great and 
stern, conszcration, austerity, prayer and 
ritual —thess uphold the earth—Ath. XIJ.1.1). 

SATYA (truth) and RITA (eternal order, 
discipline of eternal law) are two basic terms 
of ethical value uged in the Vedas. Rita was 
originally tae order of ‘natural events such 
ag the orderly appearance of the Sun, moon 
and the stars, the succession of seasons, of the 
harvest of srops etc. Bui soon it came to 
mean not cnly tha cosmic order but also the 
moral order and co-ordination between natural 
law and moral law. The Gods were extolled 
as the guardians of both, especially Taruna as 
the God of r.ghteousness. 

The Mahsbharata, giving the root meaning 
of Dharma, says: 

Because if upholds, it is called Dharma; 

Dharma tpholds the creation (Karnaparva- 

69.59) 
The Buddha used tha word ‘DHAMMA” 
signifying thereby the eternal moral prin. 
ciples, unccnnected with the presence or ab. 
gence of ones faith in any Divinity. 

God is DHARMAN, the upholder of eternal 
statutes. Tae conception of God includes the 
principle of eternal law, moral and cosmic, 
and RITA, eternal order. 


According to the Vedas, God is God because 
he upholds the eternal law and is not an 
arbitrary dictator doing good or evil according 
to His whim or wish. “Gods chant the song 


* Text of a lecture delivered at the Law College, 
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of “RITA” gayg the Veda. As, on the moral 
plane, Rita leads to the triumph of good over 
evil, so on the cosmic plane, it leads to 
triamph of light over darkness. 

There was nothing higher than organised 
principles or sacred order. All were subject 
to the Rule of Law. The Brihadaranyaka 
Upanishad proudly proclaims “Law is the 
King of Kings, far more powerful and rigid 
than they. Nothing can be mightier than law 
by whose aid, as that of the highest monarch, 
even the weak may prevail over the strong.” 

Legal order or human society was to ba in 
line or tune with the Universal or cosmic 
order and in harmony with it. Vedic RITA 
wa3 the reigning principle of the universe and 
algo the divine ordering of earthly life. “The 
belief that an absolute law is controlling 
human conduct is a part of the religious view 
of things and it would imply a single Uni- 
versal Code.” The word SANATANA DHARMA 
or eternal law, in Hindu thought, may be, 
taken to exactly describe such a Code. 

“Dharma is the foundation which gupports 
all the worlds" say the Vedas. 


aut fasata ama: fasat I 


“If we destroy Dharma it will, in turn, 
destroy us; let us always project Dharma lest 
destroyed by us, it should destroy us. 


gat ga gat gha wat tafa haa: 
aeq Aaf a gaan: qrat aaf gat aaa, 
(Manu: Chap. VIIIL-15) 
DHARMA according to our concept includes 
not merely law in the Augtinian senga but also 
ethical, mora] and spiritual values and that 
is why, Courts which administer DHARMA 
have been appropriately regarded, through 
the ages, as temples of justice in this country. 
Let me give you a story: It would appear 
that some one at a London Railway Station 
got into a taxi and asked the driver to take 
him to the Courts of Justice nearby and it 
seems the driver went round and round for a 
considerable time and when the passenger 
asked in exasperation what the matter was, 
the driver told him “Sir, I am in search of 
the Courts of justica but they are not to be 
found” and when the passenger got annoyed 
and pointed out the court.buildings across, ha 
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simply answered “you mean the courts of. 


law.” The story may be apocryphal but brings 


forth forcibly the difference even in the 


West between the conception of law snd 
justice. How much more so with our cwn 
ideas of DHARMA ? 


Let us now turn to a doclasatioa mde 
thousands of years-later. The General As- 
sembly of the United Nations adopted, in 
December 1948, the Universal declaration of 
Human Rights, which considers it vital that 
Human Rights should be protected by fhe 
Rule of Law, if recourse is not to be had to 
rebellion, tyranny and oppression. The Rale 
of Law is conceived as a dynamic concept and 
embraceg within itself as an integral part not 
only the recognition and effective protection 


of the civil and political rights of the indivi-- 


dual in a free society, but also the establish- 
ment of social, economic, educational snd 


cultural conditions under which he can attain ` 


his full dignity and legitimate aspirations. 


The Rule of Law is of universal validity and . 


obligation, as it impressed those institutions 
and principles of justice, which are considered 
minimal to the assurance of human rights and 
the dignity of man. 


The conclusion of the Second Committee of 


the International Congress of Jurists, Naw - 


ee 1959, hag admirably stated the position 
us 

“The Rule of Law depends a only on the 
provisions of the adequate safeguards agaist 
abuse of the power of the executive, but slso 
on the existance of effective government cap- 
able of maintaining law and order and of 
ensuring adequate social and economic cordi- 
tions of life for the Society. The following 
propositions relating to the executive and ‘he 
rule of law are accordingly formulated on -he 
basis of certain conditions which are eitker 
satisfied, or in the case of newly independant 
countries still struggling with difficult economic 


and social problems are in the process of being ` 


satisfied. These conditions require the exst- 
ence ofan executive vested with sufficient 
power and resources to discharge its functions 
with efficiency and integrity. They require the 
existence of a legislature elected by democratic 
process, and not subject either in the manrer 
of election or otherwise, to manipulation of 
the executive. They require the existence of 
an independent judiciary which will discha:ge 
its duties fearlessly. They finally call for he 
earnest endeavour of the: Government to 
achieve such social and economic conditicns 
within a society as will ensure a reasonable 
standard of economic security, social welfsre 
and education for the mass of the people”. 

Our Constitution, ag many others, has ecdi- 
fied a Charter of Human Rights and called 
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them Fundamental Rights but has, also, . 
recently sdded-Part [VA-dealing with Funda. 
mental Duties of Citizens. In addition, it has 
laid down the Directive Principles of State 
Policy, which are fundamental in the govern. 
ance of the country and cast a duty on the, 
State to apply these principles in making laws. 
Thus, we have in the Constituiion, a Supreme 
law, a law of superior obligation to which the 
ordinary law must conform. 


Tha preamble to our Constitution gives 
succinctly, the scope and purpose, our ideals 
and aspirations, to constitute India into a 
SOVEREIGN SOCIALIST SECULAR DEMO. 
CRATIC REPUBLIC and šo secure to all its 
citizens; JUSTICE, social, economic and poli. 
tical; LIBERTY of thought, expression, belief, 
faith and worship; EQUALITY of status and 
opportunity and to promote among them all 
FRATERNITY assuring- the dignity of the 
individual and the unity and integrity of the 
nation. 

The Constitution hag aimed ab a Welfare 
State and an egalitarian society. No one is to 
be denied the opportunity of the means to 
develop himself on the lines he plans, subject 


_ only to the limitations or controls prescribed 


in the interests of the State and Society. 
There can be no doubt that it ig the primary 
duty of any temporal Government to uphold 
the law. It is law that ensures protection of 
person and of property, and makes for order, 


‘peace and progress. The precondition of good 


society is, thus, a stable and efficient Govern- 
ment, protecting the innocent and punishing 
the guilty. RAJA NITI and DANDA.NITI go 
together. No State can afford to abjure legiti- 
mate action and punishment. Its function is to 
govern, and that, with timely action, firmness, 
fairness and justice. Supineness, inefficiency | 


‘and neglect of duty are as bad as excessive- 


ness, harshness and arbitrariness. 

The Rule of Law and the maintenance of 
the fundamental principles of justice and the 
rights enshrined in the Constitution, therefore 
depend upon an adequate and lively recogni. 
tion of the facts (1) a mere declaration of a 
Bill of Rights, is no guarantee or protection . 
against its being interfered witb, (2) the citi. 
zens as well as the State (in all its three 
branches, Legislative, Executive and Judicial) 
are subject to the Rule of Law, ( 3) Loyalty to. 
the Constitution and the Nation is the first. 
duty of ALL concerned, (4) the Judiciary - 
should be guided by tha Rule of Law al 
steadfastly and readily, protect and enforce it, 
without fear or favour and resist all encroach. 
ments on its independence, (5) the enlightened . 
public, especially the members of the profes. 
sions, the Press, the elite and the educated 
and the makers and repositories of putlic 
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opinion, should be ever ready, vigilant and 
strong, to assert the Rule of Law and the rights 
of the individual or other person affected. 
Above all be it remembered that Democracy 


can truly work only when there is a fairly. 


well-matched and disciplined party system at 
work, loyal to. the Constitution and to our 
heritage. 

Dr. Gajendragadkar has rightly said : — 

“If public conscience is atrophied and intel- 
lectualg become inarticulate, then a stage is set 
for letting loose forces, which pose a danger 
to Democracy.” 


While eternal vigilance ig the price of 
liberty and resistance: to encroachments of 
power is essential to freedom, there ig, at the 
same time, a corresponding duty cast on every 
citizen towards hig fellowmen and the State, 
which should be voluntarily and readily under. 
taken and observed in practice. ‘Where there 
is respect for reason there is also respect for 
freedom”. The Rule of Law helps to encourage 
“the spread of humanism in law based on-the 
respect of human dignity in the context of 
social and economical justice’. While each 
man is free to develop his personality to the 
full and the only duty which should restrict 
this freedom is that necessary, to enable 
every-one else todo the same, no man can 
forget that individual freedom and social duty 
go together and the great heritage of freedom 
and liberty can only be under the Law and 
not independent of it or in derogation of it, A 
civilized society must maintain respect for the 
Law. No man, whatever his power, position, 
pelf, poverty or pain, is or can be above it. 


It is true, India ig a Secular State. It only 
means that the State has equal respect for all 
religions and gives protection to each. But 
that dees not mean there is no religion and in 
its name all moral, ethical and spiritual needs 
have to ba neglected. Furthermore, there has 
been too much attention paid to rights without 
an adequate insistence on duties to ourselves, 
te the community at large and to the Nation 
itself. DHARMA is the binding force which 
holds society: together like cement that holds 
together separate bricks in a building. The 
Mahayogi Sri Aurobindo says: "The DHARMA, 
atence religious law of action and deepest 
law ef our nature, is not, as in the Western 
idea, a creed, a cult, or ideal inspiring an 
ethical and social rule; it is the. right law of 
functioning our life in all its parts. The 
tendeacy of man to geek after a just and per- 
fect law of his life finds its truth in and itg 


justification in the DHARMA. Everything. 


indeed hag its Dharma, its law of life imposed 
on it by its nature, but for man the Dharma is 
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the conscious imposition of a rule of ideal 
living on all its members.” 

The primary duty of Dharma is that it 
should subserve a spiritual purpose, and that 
it should enable every ona to discipline him. 
salf and become a more periect human being 
and member of Society. What is imperative 
is, for each one of us to restrict his or her 
physical and material needs and dependence 
on external aid, to the barest minimum and 
cultivate to the maximum, self reliance and 
self.help, do an honest day’s work, and strive 
earnestly to be good and to do good and live 
a simple and purposeful life, without greed, 
hate or anger,. with faith in God and in one- 
self. Thus the DHARMA of our ancients is 
much wider in scope and much more purpose- 
ful than the modern concept of the Rule of 
Law. It pertaing to the whole duty of man in 
the scheme of life, right conduet and ideal 
living. It is the first of the four Purusharthas 
subject to which only wealth is to be acquired 
and desires are to bz enjoyed. The essence of 
Dharma ig its absolute objectivity. Man has 
to observe Dharma regardless and irrespective 
of his rights and the duties of others to him. 

It has been truly said that “a people flourish 
not because of a Constitution but because they 
are guided by DHARMA and help each other: 
in co-operation” 

naiva rajyam narat aasgeot 

na dando nacha dandikaah 

dharmeniva prajaah sarvaah 
. rakshitaasma parasparam. 

In this task, the intelligentia have a special 
duty. Tt is for our thinkers, writers, teachers, 
educated studenta, professional men, the know- 
ing public and the press, as the keepers of the 
public conscience and makers of enlightened 
public opinion, to discharge this national duty, 
here and now. There can be no sitting on the 
fence or standing on the sida lines. Successful 
people DO things; others only talk about 
doing them. 

Tt is for us, therefore, whatever our station 
or stage in life or society, not only, to do our 
duty and work earnestly as true and patriotic 
Citizens of our Motherland, but also to strive 
of our very best, every minute of our lives, to 
restore the supremacy of the Rule of Law and 
of Dharma in our national and personal be- 
haviour and action. Let us not be content 
with mere lip service to our National Motto 
and National Anthem, The restoration of 
moral content and purity in every sphere of 
life — Government, public or private — is an 
urgent need of:today. Thus only can we hope to 
preserve our Freedom and Liberty, the Unity 
and Integrity and Glory of our Country-India 
that ig Bharat. 


ee 
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TAE YEAR BOOK OF WORLD AFFAIRS 
1916. Published under the auspices of 
the London Institute of World Affzirs. 
Stevens (Tripathi), Pp. vi & 347. Price, 
£ 8.00, 


Each year the London ‘Institute of World 
Affairs produces a year book containing‘re- 
gearsh articles covering important recent tcpics 
dn international relations. Oare is taker to 
preserve the balance between theoretical and 
preebical approaches. The annual survey 
brings together references to themes examined. 
in the past which have particular current re- 
ference and, although it may not provide in. 
atant information en current isgueg of world 
affaixs, it shows evidence of continuity over a 
g@pan of years, 


2. The decline of inteynational relations 
¢heory, permanent representatives to imor. 
national organisations and leadership in tham, 
the foreign policies of authoritarian & demo. 
oratio states, the principles of the United Na. 
tions in international judicial perspective, and 
the Commonwealth Secretariat, are the gub- 
jects of some of the articles. What has caused 
the disillusionment with the general theory of 
international relations ? What are the obsta2leg 
to the establishment of such a theory? Thege 
are questions which are thoroughly explo-ed. 
The article on foreign policy in demosratic and 
' authoritarian states aims at providing a frane- 
work within which the issue can be dealt with 
more vigorously and more systematically than 
hitherto. It ig pointed out elsewhere that 
pormanent representatives to internaticnal 
institutions have duties and responsibilities 
which are not shared by the conventional 2m. 
bassador of one country to another. Writing 
on the United Nations Secretary-General, the 
writer focusses upon the latter’s Annual Report 
and explores the difficulties and possibilities 

. gurysunding efforts by an international ad- 
ministretor to develop and assert political 
feadership as official spokesman of the World 
Organisation. Another paper in this volume 
deals with the history of the establishment of 
4he Commonwealth Secretariat, with its inser- 
nal organisation, and with its work. 


8. There is an initial exploration of the role 
of méddle-ranking powers in the present Graat. 
Power triangle system. The paper on the 
poligo function of peace-keeping concentrates 
on a “law-and-order” peace keeping fcree 
guch as the U. N. Force in Cyprus, and that 
on the acquisition of arms by poor states zeg- 
tricts discugsion to India and Pakistan. Other 
articles in this volume are concerned vith 
Southern Africa, transnational power, the con- 
gept of war, Indonesia, and contributions on 
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the Western Market economics, international 
inflation and flexible exchange rates, 


There ig an useful index at the end. 


CIVIL PROCEDURE & EVIDENCE IN NEW 
SOUTH WALES. By J. Oxley-Oxland, 
B.A. LL, B, (Rhodes), Senior Lecturer 
in Law, University of Sydnsy 1976. The 
Law Book Company Limited. 301.395 
Kent Straef, Sydney. Pp. xviii & 323, 
Price, Cloth A $ 19.50; Paper. A, $ 15.50. 


The book before us deals with the procedure 
involyed in an action in the Common Law 
Division of the Supreme Court of New South 
Wales and in an appeal to the Court of Appeal. 
Such procedure is generally rapregentative of 
original and appellate civil procedure in other | 
Courts of that State, and a good understanding 
of it renders civil practice in any of those 
Courts more intelligible. 


_ 2. Procedure in the Common Law Division 
of the Supreme Court of New South Wales ig 
governed by the Supreme Court Rules 1970. 
Tha original Supreme Court Rules were con- 
tained in the Supreme Court Act, 1970, which 
came into operation on 1si July 1972. Six 
months later they ceased to be a part of the 
Supreme Court Act and were regarded as 
Rules made by the Rule Committee. Since 
the coming into effect of che original Supreme 
Court Rules, the Rule Committee has amended 
them from time to time & continues to do go. 
Valuable light can be thrown on the Suprema 
Court Rules by the judicious use of the English 
Supreme Court Practice, jointly published by 
Butterworth, Sweet & Maxwall, & Stevens, 
and already reviewed in these columns. : 


_ 3. Rules of civil and criminal procedure 
form part of; adjective law or. procedural 
law, and comprise rules which deal with the 
application of remedies to rights. Besideg 
being mado up of rules of procedure, adjective 
law is also made up of rules of evidence. The 
first Part of the book deals with civil proca- 
dure & covers the statement of claim, ap- 
pearance & defence, subsequent pleadings, . 
interlocutory proceedings, trial of action, oen.. 
forcement of Judgment, and appeal to Court of 
appeal. Part II, on evidence, ig concerned 
with irrelevant evidenca, inadmissible evi- 
dence, judicial notice & presumptions, re- 
buttable presumptions, burden of proof, corro- 
boration, oral, documentary and parol evidence 
unpermitted evidence, & exceptions to hearsay 
rule. The book carries an index and tables of 
cages and statutes, 

R.S.S. 
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‘LEGISLATIVE, JUDICIAL AND EXECU. 
TIYE POWERS IN AUSTRALIA, By 
W. ANSTEY Wynes, LL.D, of the South 
Australian Bar. Fifth Edition, 1976. The 
Law Book Co. Ltd., 301-305, Kent Street, 
Sydney. Pp, xlv ard 590. Price, Cloth, 
A $ 84.50; Paper, A $ 24.80. 


The structure of this Edition follows 
that of. the fourth edition, published in 
1970. Since then, issues concerning the dis- 
tribution of legislative, executive and judicial 
powers of the Commonwealth and the States 
have assumed great prominence, and all signi. 
ficant decisions relating to those matters are 
noted in this edition. We may refer to the 
issues of Commonwealth State relations (in 
the context of the Union— State, relations 
in India and the 42nd Constitution Amend. 
ment Act), Commonwealth places, territorial 
` limits, the Corporation’s power, inter-State 
trade, the judicial power of the Common. 
wealth and the legislative powers of the 
States (of particular relevance to India in the 
light of the latest development in the coun. 
try). All these matters have been the subject 
of important litigation, and the present 
author’s critical analysis of the recent deci- 
sions should be of value in understanding 
the principles involved. 


2. The work before us is concerned mainly 
with the division of Governmental powers 
between the States and the Commonwealth. 
In 1900 the States agreed to unite in an 
“indissoluble Federal Commonwealth,” cer- 
tain of their powers were vested in anew 
organism, the Commonwealth, and restric. 
tions for enforcing the harmonious working 
of the new constitutional system were placed 
upon them. Under the new constitution the 
legislative power was vested in the Federal 
Parliament for specije subjects, the resi. 
dium remaining in the States. The execu- 
tive Government is vested in the Crown, and 
judicial power of the Commonwealth in 
Federal Courts. State powers and limita- 
tions thereon are pravided for. There is no 
enactment of a general “Bill of Rights” and 
no complicated system of checks and balances 
as in U. S. A. > - 


8. The book deals with the interpretation 
of the Constitution, the position of the courts 
in the Australian Federal System, the Com. 
monwealth and States of Australia in relation 
to the British Commenwealth of Nations and 
International Law, and the Commonwealth & 
States inter se new tates and territories. 
It covers the legislative powers of the Com. 
monwealth and the States the Crown and 
-executive power, the judicial power of the 
‘Commonwealth, content of federal jurisdie- 
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tion, and constitutional axzeendments. The 
book carries a table of cases and index. 


B.S.5. 
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FIRE.ARMS IN CRIMINAL INVESTIGA. 
TION AND TRIALS. By B. 8. Sharma,. 
M. Ss. (Hons.), Ph. D, Director, Foren. 
sis Science Laboratory, Chandigarh. 
Foreword by B. N. Mullik, Ex-Director,. 
Central Intelligence Buraau and Foun.. 
der.President, Indian Academy of Foren.. 
sic Sciences. Tripathi, 1976. Pp. xvi 
and 314. Price, Rs. 60. 

There have been in recent years various: 
developments in forensic ballistics, and not 
all of them have b3en reflected in the books- 
available on the subject. It has noi beer 
easy, therefore, for ihe police officer, lawyer, 
judge, and student, to keep themselves posted: 
with these changes. The present book aims- 
at being up-to-date and, being written in 
simple and non-technical language, should. 
easily meet the needs of expert and lay- 
man alike; the approach is- comprehensive: 
but concise. 


2. Apart from general considerations, the- 
book deals with fire-arms; ammunition, ele. - 
mentary ballistics, evidentiary clues and 
evaluations. It covers fire-arm injuries, 
reconstruction, pressntation and case law.. 
The Appendix gives the relevant law, in. 
cluding the Arms Act, and there is a glos- 
sary and index, as well ag-further references: 
at the end of-each chapter. 


3. The book encompasses the entire fieldi 
of forensic ballistics, from the elementary 
principles to the latest developments, with: 
plenty of illustrations, cage-histories and: 
releyant law on fire-arms. Fire-arm evi- 
dence is getting increasing importance which: 
the book fully reflects. Ths book further 
helps to evaluate fire-erm injuries, re.con. 
struct the sequence of events, and determines 
whether a given case is one of murder: 
accident, suicide or self-defence. 


%. The book covers the investigative role: 
of the police, and the evalution procedures. 
and appraisal techniques of counsel and Court. 
It teaches one how to appraise the correct: 
position of the experi and provides basic 
data, latest techniques and up-to-date refer- 
ences to the student and researcher. It is- 
believed that few officers have as much 
practical experience in the laboratory or im 
the field or in the Jaw. courts-ag-the present 
author, whose excellent Hand-book should be 
a boon to magistrate, lawyer and judge aie 

R.S.S. 
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By K. P. Chakravarti M.A.,LLB. Ficst 
Edition. The Law Centra, Allahabad. 3 
Pp, xii, xxxii, 384. Price Rs.'86. 


The Constitution (Forty-Fourth Amendment) 
‘Bill, 1976, by its clause (44) seeks to aménd 
Art. 311 (2) of the Constitution by provid_ng 
that it shall not be necessary where afer 
enquiry penalty is proposed to be imposed on 
a government servant to give such person sny 
opportunity of making representation on the 
penalty proposed. This clause in effect wish. 
draws the opportunity of second hear ng 
specifically granted by the Fifteenth Amend. 
ment of the Constitution. The proposed amend- 
ment of Ari. 226 would enable- the Govern. 
ment to set up Special Tribunals to adjudicate 
upon cages arising out of service matters 
thereby taking away the right to approsch 
High Courts in such matters. These are ‘he 
far-reaching ‘changes contemplated in the 
co OEE of the civil smployees of fhe 

tate. - 


The vast administrative machine of she 
present service-welfare State is virtually zun 
by the civil servants. The State is no longer 
a police State or a mere tax collecting Stzte. 
It is to-day running businesses, companies, cor- 
porations, internal and external trade. banks, 
insurance, communications and is ever assuming 
new and newer functions and responsibilites. 
An officient and disciplined civil service i3 a 
vital factor in the nation’s life. It is, there- 
fore, necessary that a pragmatic approac: is 
adopted to harmonise the requirements of 
. public policy with the aspiration of civil 
servants, i l 


The author of the book under review is of 
the opinion that the constitutional safeguerds 
ag embodied in Art. 311 (2) are nothing bu7 an 
extension of the principles of natural jus:ica 


and in case these safeguards are withdrawn, 


the principles of natural justice will auto- 
matically come into play. But in view of the 
express denial of second hearing containe: in 
the proposed amendment it seems that it would 
no longer be open to invoke the principles of 
natural justice. 


The work under review exhaustively dzals 
with yarious aspects of the law governing 
public servants. The rights, duties and obliga- 
tions of the public servants, their relaiive 
positions in the hierarchy of administradion 
vis-a-vis administrative jurisdictions and the 
power of control exercised by the adminis. 
trative authorities are the various aspects -hat 
have been dealt with in depth and in tkeir 
proper perspective in this work. The present 
work also deals with the law of trade 
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unionism, penal laws relating to public ser- 
vants and the law of criminal misconduct im- 
employment. 

The five appendices, table of cages running. 
into 32 pages and a detailed index at the end. 
add to the usefulness of the book. 

The principles drawn from Supreme Court- 
and High Court precedents should be a reliable- 
guide to the reader. Written in a simple, 
lucid style, the book should prove useful to- 
all concerned. R.S.K. 


THE EMPLOYMENT PROTECTION ACT,. 
4975, With annotations by Brian Bercu-. 
sson, LL. M., Ph. D., Christ’s College, 
Cambridge, 1976. Sweet and Maxwell. 
(Tripathi). Price £ 2.85 Net. 


The Employment Protection Act, 1975 is the- 
latest piece of legislation in the present U. K.. 
Government’s programme for labour legisla- 
tion and is said to be the most controversial 
Act in this area of law since the Industrial. 
Relations Act, 1971. The many changes. 
made by this law create righis and duties- 
which did not previously exist for employers 
and employees. A long and complicated Act. 
with 129 sections and 18 schedules, its provi 
sions such ag thcse relating to trade uniom. 
recognition and procedure for handling redun- 
dancies have to be carefully studied by thoge- 
in charge of personnel and labour relations. 


2. The Act establishes machinery for pro- 
moting the improvement of industrial relations. 
and amends the law relating to workers, em- 
ployers, trade unions and employers’ associa. . 
tions. It provides for the establishment of æ- 
Maternity Pay Fund and for the extension of” 
the jurisdiction of industrial tribunals. It. 
amends the law relating to entitlement io and 
recoupment of unemployment benefit and. 
suitably amends the Employment Agencies Act 
1973 and the Employment and Training Act, . 
1973, and the Health and Safety-at-Work Act- 
1974. It also. provides for the extension of 
employment legislation to certain Parliamen.. . 
tary staff and to certain areas outside Britain-. 


8. The 1975 Act deals with Advisory, Con, 
ciliation and Arbitration services, recognition: 
of trade unions, disclosure of information, 
Guarantee payments, suspension on medicak. 
grounds, maternity, trade union membership. 
and activities, time of work, insolvency.. 
written statement of reasong for dismissal, 
remedies for unfair dismissal, normal working. 
hours and a week’s pay, and Employment. 
Appeal Tribunal. 14 covers also wages councils- 
and statutory joint industrial councils, powere- 
of agricultural wage boards, and extension of 
terms and conditions, 
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4, In explaining the Act, the author has re. 
produced a r2-wording in a simplified form. 
He has posed questions and answers similar to 
those faced by lawyers, employers and trade 


unions. This is a handy new guide to a new 
daw in England. R.S.S. 
AHURTZBURG & MILLS: BUILDING 


SOCIETY LAW. Fourteenth Edition. 
By Jobn Mills, 0. B. E. Q.C. Stevens 
(Tripathi). Pp. xlvi & 610. Price, £16.00. 


‘Ninety years have passed since tho first 
adition appeared, and the building . society 
movement ir: England has gone through vari- 
„ous vicissitudes although the law and practice 
"has remained essentially the same. In this 
-edition, new matter will be found on consumer 
credit; the sights and liabilities of members; 
the position of chairman of a meeting; mort- 
gage law and index.linking agricultural land; 
‘low-start mortgages; varying interest rates; 
retentions; computer-produced evidence; ‘for- 
sgeary; case gtated; facsimile seal, and partial 
“mergers. 

2. Of building society legislation in England 
-there is now, to most intents and purposes, 
only the Buiiding Societies Act, 1962. It was 
‘itself a Consolidating Act, but the most recent 
iarge-scale changes are contained not in it, but 
din the earlisr Building Societies Act, 1960. 
Under the 162 Act a building society may be 
established for raising, by the subscription of 
-itg members, a stock or fund for making ad. 
vances to members out of the funds of the 
-gociety upon security by way of mortgage or 
freehold or ləasehold estate. There are also 
a number of statutes whieh are of special 
-significance in their application or non-applica. 
tion to building societies. These as well as 
other more general enactments, such as the 
“Town and County Planning Acts, the Rent 
-Actg, 1968 and 1974, and the Race Relations 
‘Act, 1968 ara referrad to at appropriate’places 
-in the present book. Detailed statistics of the 
building society movement are available in the 
Annual Reports of the Chief Registrar of 
‘Friendly Societies. 

8. After & general introduction, the book 
-deals with she formation, incorporation and 
rules of a Society, Commencement of business, 
‘borrowing ard deposits, accounts, returns and 
“taxation, membership and meetings. It covers 
‘mortgages, additional security, disputes, officers, 
unions and transfers of engagements the Chief 
‘Registrar and the Central Office. In addition 
“to the Rules of the Supreme Court ‘and tables 
of cages, statutes and statutory insirumenis, 
“there are yarioug useful appendices and an 
‘index. 
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PRINCIPLES OF INSURANCE LAW (Life, 
Marine, Fire, Motor, and Accident). By 
M. N. Srinivasan, B.Sc. (Hons), LL.B., 
Kdvocate and Ex-legal Adviser, Karna. 
taka Govt Insurance Department, Third 
Edition, 1977. Ramanuja Publishers, 
‘Sri Madhura Puri’, No. 4, 9th Main Road, 
Malleshwaram, Bangalora. Pp. viii, 78, 
499, 239 and 51. Price, Rs. 30/.. 


The all round increase in the various riske 
run by the people has naturally led to the 
development ofa variety of insurance con. 
tracts and insurance policies against the risk 
of logs resulting from death, fire, aecident and 
acts of nature. It has become necessary to 
acquire, therefore, a knowladge of the princi- 
ples of insurance law relating to all branches 
of insurance, and the book before ug more 
than fills this need. 


2. Insurance may be marine or non-marine 
the latter includes personal insurance (life, 
personal accident, sickness), property insurance 
(fire, burglary, livestock, otc.), and liability 
insurance (motor vehicles, aviation, employer's 
liability). Marine insurance ig an agreement 
by which the ingurance undertakes to indem. 
nify the insured against tha losses incidental 
to marine adventure. The law relating te 
marine insurance wag codified in the Marine 
Insurance Act, 1963 by copying verbatim the 
language of the Corresponding British Act of 
1906. 


3. Of the five paris into which the present 
book ig divided, the first deals with basic in. 
surance and state control, and the general and 
special characteristics of insurance contracts. 
The book is concerned with the scope and 
nature of marine insurance, insurable interest, 
disclosure and representations, marine policies 
and warranties. It covers the voyage, insured 
perils, proximate cause, loss and abandonment, 
partial losses and general average, measures 
of indemnity, and ~ights of insurer on pay. 
ment. 


4. In the third part attention is focussed on 
the nature ofa fire insurance contract, non. 
disclosure and misrepresentation, standard. fire 
policy, proximate cause, fire claims, amount 
recoverable, and subrogation and contribution. 
The nature of motor insurance is discussed as 
well as terms of the policy, motor claims, com. 
pulsory insurance, motor accidents claims 
tribunal and accident insurance. In the final 
part on law and the life insurance contract, the 
book deals with insurable interest, proposal and 
policy, non-disclosure and misrepresentation, 
representation and warranty; the poliey as pro- 
perty-assignment, nomination and trust pro. 
perty, claims and title to policy; also described 
is the role of agenta, estate duty and life ingur. 
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ance, tax laws and life’ assurance, and’ life 
agsurance and stamp duties. The Appendices 
include actual proposal and policy forms and 
the Gazette notification regarding the General 
Insurance Business (Nationalisation) Act, 1972. 
All paragraph headings are brought together 
in the contents for ready reference. 


5. The author clearly analyses the ingre- 
dientg of every kind of insurance contract, sad 
the profuse and apt illustrations in the treat-se 
facilitate a clear and easy understanding of 
the principles. The book is an asset to all 
alike,—lawyer and layman, student of law aad 
commerce, and the insurers and the insuriag 
public. R.S.S. 


DESOUZA’S FORMS AND PRECEDENTS 
OF CONVEYANCING, and other instri- 
ments and major patitions to Courts. 
Tenth Edition, 1976. Eastern Law House, 
by ne Pp. [34] and 660. Price, Rs. 25; 
$ 6; £3. 


The legal profession in the country and the 
members of the public generally must be wel- 
informed about the details of conveyancizg, 
which is a technical subject. In the mofussil 
the work of conveyancing is carried on by 
deed writers with no knowledge of law. A 
good draftsman must have special training in 
the art of conveyancing. Books on English 
precedents are of course available in plenty, 
but they are generally overladen with techai- 
‘eal expressions of English law, and there sre 
avery few books that ars suitable to Indian 
conditions, and the present publication is cae 
gueh. 


2. The book is in two parts, one dealing 
with conveyancing and other instruments, aad 


the other with major petitions to Courts. Afir ` 


an introductory chapter, the book covers sal=s, 


mortgages and pledges, leases, exchange, git, - 


will, trust, miscellaneous, documents aad 
yelease. It ig concerned with partition, partner. 
ship, arbitration and award, guarantees aad 
indemnities, negotiable instruments and bonds. 
Also covered are apprenticeship, agreemect, 
hire-purchase, receipt and acknowledgmert, 
and notice. In the second part attention ia 
focussed on probate, letters of administration 
and succession certificates, guardianship, insel-. 
yency, divorce, nullity of marriage and judicial 
separation, lunacy, and petitions under laboar 
laws. Each chapter opens with a few general 
observations followed by model forms in 
plenty. There is an useful index. 

3. In this book forms for deeds of everydsy 
use in India have been set out in cleer 
language, as far ag possible free from high'y 
technical expressions, without any attempt 30 
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change the entire system. English forms have 
been modifisd so ag to omit all that is not 
required according to the Indian law and some 
other laws, which are necessary in Indian 
conditions, have been added. R S.S. 


——— M 


DISCIPLINARY ACTION AGAINST GOY- 

ERNMENT SERYANTS AND ITS REME. 
DIES. (A Comprehensive and Practical 
Book dealing with Dismissal, Removals, 
Discharge, Suspensions, Reduction in 
Rank, Retrenchment, Compulsory Re- 
. tirament, Superannuation and Resigna- 
. tion, etc). By Kirpa Dayal Srivastava, 
M.A., LL.B., Advocate, and Naresh Kumar 
Srivastava, Advocate, Eastern Book 
Company, Lalbagh, Lucknow, Fourth 
Edition, 1977, Pp. xxxy, 732, A 194 & 
xxxiv. Price Rs: 35. 


In this fourth edition, the pattern of the 
book has been retained and new case law has 
been added. The appendices also have been 
revised to include the latest amendments. 
These appendices include the All-India Ser- 
vices Act, 1951, Public Servants (Inquiries) 
Act, 1850, All India Services (Conduct) Rules 
1968, the Rules relating to discipline and 
appeal and confidential rolls ofthe All-India 
services, the conduct, classification and control 
and Appeal Rules of the Central Civil Services 
and the Indian Foreign Service. 

2. Under the latest amendment of the Indian 
Constitution the fundamental rights are linked. 
with fundamental duties and the directive 
principles in the constitution are made funda- 
mental and enforceable. In the task of ushering 
in a socialistic pattern of society, Government 
has to be assured of legal sanctions at every 
step and, in this process, the old norms of 
the interpretation of statutes may have to be - 
reviewed. ‘Where two judicial choices are 
available, the construction in conformity with 
social philosophy of Chapter IV (of the Consti- 
tution) has preference.” ; 

3. Opening with the general chapter, the 
book deals with Government employment and 
the Constitution and the theory of tenure dur- 
ing pleasure. The Public Service Commission 
and recruitment, Government employees and 
conditions of service, enquiry and reasonable 
opportunity, and penalty and remedies are all 
covered. Furnished with an index and a table 
of cases, each chapter in the book opens with 
an elaborate synopsis. 

4. The concepts of employment under Gov- 
ernment are in the melting pot because of 
changes in the socio-political sphere. It is 
thought that the protection to Government em- 
ployeas under Art. 311 hag been watered down 
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without, however, giving Government as much ~ under suitable heads for ready reference. 


control as is necessary for the efficient dis- 
charge of their responsibilities. As a matter 
of fact Justice Bose of the Supreme Court has 
questioned tae wisdom of giving ‘‘greater 
sanctity and more binding force to the rules 
and regulations than to our Constitution. Today 
the reduction of the age of superannuation, 
of compulsory retirament, of creasing and 
abolishing ot posts, and the continuance of 
temporary employment for any number of 
years, are no more open to question. All the 
same it is foli that the rush of employees to the 
courts for the reddress of alleged grievances is 
so great ag tc cause administrative disruption. 
This has resulted in the creation of Adminis. 
trative Tribunals and Amendments to the 
Constitution, and how far they are an im. 
provement on the present state of affairs, time 
alone must show. R.S.S. 
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NANDI'S CIVIL READY REFERENCER. 
By A. K. Nandi, M.A. LL. B, 1976. 
Eastern Law House, Calcutta 43. Pp. 
[42] and 681, Price Rs, 60. 

It is well-known that precedents arə of 
crucial importance in arriving at judicial deci- 


sions and bozh lawyers and Judges are guided . 


predominantly by them. Amidst the spate of 
precedents which gather rapidly round a 
particular scbject, a practising lawyer, how- 
ever indusirious and painstaking he may 
be, does not find it particularly easy to pin- 


point the latest decision on any point of in. 


terest to him. The ramifications of civil law 
are countless and unending, but the pregent 
book aims af presenting the latest dessins on 
a variety of subjects. 


2. The bcok deals with almost every con- 
ceivable problem in all important: branches 
of civil law. The headings, sub-headings, 
references and cross-references, are all so 
arranged as to facilitate the tracing promptly 
of any subject by the reader on a simple 
reference to the Index. Among tha gubjecte 


covered are Accident Claims; Adverse Posses-- 


sion; Arbitration; Benami; Civil Procedure 
Code; Congiitution; Contract; Domastic Tri- 
bunal; Hagament; Evidence; Hirdu Law; 
Hindu Marriage; Insolvency Act: Partnership; 
Railways Act; Registration Act; Land Acquisi- 
tion Act; Licence; Limitation; Muhammadan 
Law; Partition: Small Causes Courts Act; Spe- 
cific Relief Act; Transfer of Property Act: 
Trusts and Wills. 

3. During hig career in the Judicial Ser- 
vice, the aathor started keeping brief notes of 
important dscisions, and the notes soon grew 
in volume and necegsitated re-arrangement 


Their obvious usefulness pointed to the desir- 

ability of their publication. The present - 
publication is concise and to the point and 

serves the purpose of a number of digests and 

other authorities. It should be able to meet: 
the needs of the Ear and Bench, and busy 
lawyers and discerning Judges. ` R.S.S. 


BANNERJEE’S CO-OPERATIVE UAW 
AND PRACTICE IN WEST BENGAL.. 
(With West Bengal Co-operative Socie- 
ties Act, 1973 and West Bengal Co- 
operative Societies Rules, 1974). Third. 
Edition, 4976. By J. Bannerjee, M. A., 
Joint Registrar of Co-operative Socie- 
ties, West Bengal. Eastern Liw House; 

“ 84, Ganesh Chunder Avenue, Calcutta 13. 
Pp. xyi and 445. Price Rs. 35. 


The second edition of this book was publi- 
shed in 1968. Since then the old Co-operative: 
Societies Act and Rules have been replaced by 
the West Pengal Co-operative Societies Act,. 
1973 and the West Bengal Co-operative Socie- : 
ties Rules, 1974. Even these new enactments: ` 
have been further amended and, in this edi- 
tion, all amendments upto 31st March, 1976 
have been incorporated, and the new features. 
of the new Act and Bules enumerated in detail.. 


2. The book has three parts. Part I opens: 
with the history of co-operative legislation in 
India, and deals with such subjects as the 
management of co-operative societies, their 
duties, obligations and privileges, and their 
property and funds. It refers to audit, inspec.. 
tion and inquiry, disputes, liquidation, and’ 
enforcement of obligations. It covers also the 
snbjects: of land development banks and hous. 
ing co-operatives, and includes in an appendix. 
gome circulars issued by the Registrar of 
Co-operative Societies West Bengal. 


8. The West Bengal Co-operative Societies 
Act, 1973 and the West Bengal Co. operative: 
Societies Rules, 1974 have been included im 
Parts If and III of she Book, with notes where: 
necessary. The Rules connected with parti- 


.cular sections of the Act have been quoted 


below such sections in Part II. It should help 
an understanding of the legal provisions and 
procedure if the commentaries in Part I are: 
read along with the sections of the Act and: 
Rules in Parts IT and ITI. 


4%. The book is mainly meant for field 
workers, office-bearers of co-operative societies: 
and students who want to have the Act, Rules: 
and Circulars in ona volume, in simple lan- 
guage. This helpful commentary and guide- 
book should serye as a handy manual to all 


AST 


«concerned with co.opérative legislation in 
“West Bengal. R.S.S. 
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“TENANCY LAWS OF. ANDHRA PRA- -- 


DESH :—By P. Kondandaramayya and 
M. Adinarayana Raju, Advocates, 
Supreme Court and High Court of 
Andhra Pradesh. With foreward by 
Justice A. Sambasiva Rao, of the 
Andhra Pradesh High Court. Second 
Edition, 1976. Asia Law House, Op- 
posite High Court, Hyderabad. Pp. 12 
and 984, Price Rs. 55/-. 


The position of Andhra Pradesh in the 
smatter of the law relating to land is some- 
-what peculiar. Certain laws apply to the 
-whole of Andhra Pradesh, certain laws apply 
to the Andhra area, and cartain other laws 
“apply only to Telengana. In these circum. 
stances, the present compendium brings toge- 
ther all the law relating to the subject of land 
and land-reform. It collects in one Part the 
Acts pertaining to the Andhra area, and in the 
ilast Part the Acts pertaining to Andhra Pra- 
«lesh, there being on the whole twenty-six 
Acts and the Rules framed under them. It 
‘includes also some allied enactments like the 
Inams Abolition. Act and the- Atiyat Inquiries 
Act, as well as all statutory amendments. 


2. It is worthy of note that the Statements 
of Objects and Reasons of the various enact. 
anents have been included for ready reference. 
Elaborate annotations have been avoided, but 
adrief and concise comments of important pro- 
visions, with reference to up-to-date case law, 
have been included. The authors have done 
woll in including also the Rules made under 
the various Acts. Wherever possible, they 
have also added the most important and lead- 
‘ing decisions, elucidating conflicting decisions 
where necessary. Land laws are generally 
difficult to implement and interpret, and the 

_ present volume should be of great assistance. 
‘The volume carries an index. R.S.S. 


INDUSTRIAL JURISPRUDENCE. By 
Mahesh Chandra, Additional District 
and Sessions Judge, Delhi. Tripathi, 
1976. Pp. xi and 176. Price Rs. 28. ` 
With increasing and rapid industrialisation, 

the concept of master-servant relationship has ` 

‘undergone a thorough transformation, and has 

given rise to industrial jurisprudence. Indus- 

trial jurisprudence has come into being out of 
the sociological necessity of. solving the pro. 
dlems of industrial relations. It has evolved 

a rational synthesis. between the conflicting 

élaims of employers and employees and 
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‘and the managements. 
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secured industria] harmony and peace through 
the instrumentality of social justice to the 
worker. The subject covers the entire legal 
theory and legal doctrine relating to industrial 
law. -It goes-further-;-it-includes the -impor. 
tant questions of social justice, industrial 
justice, and judicial control. Through the 
efforts of the I. L. O. certain basic rights have 
come to be recognised as belonging to the 
industrial worker. Industrial jurisprudence 
has an important role to play in the context 
of public undertakings, and therefore a sepa. 
rate chapter on the subject has been included 
in the present book. 


2. The book describes the growth of indus. 
trial jurisprudence in India and discusses the 
concept of social justice vis-a-vis legal justice 
and natural justice. It deals with the different 
kinds of industrial law and with the various 
types of the rights enjoyed by the workers 
Ii dilates on the need 
for industrial justice and the machinery for 
its administration. It covers the twin princi- 
ples of natural justice, and is concerned with 
the subjects of discretion, res judicata, estoppel 
and acquiescence, limitation, industrial arbitra. 
tion, mens rea, vicarious liability and burden 
of proof. The growth of industrial law and 
quasi-judicial tribunals are dealt with and 
‘attention ig focussed on what is judicial con. 
trol, review vs. appeal, the basis of judicial 
review, doctrine of wlira vires, doctrine of bias 
and malice, the grounds of judicial review, 
remedies, and Labour Appellate Tribunals.. 
There ig an useful index ‘at the end. 

R. 8. S. 


RESPONSA :- Tej Bahadur Sapru 
(Selected Legal Opinions). Compiled 
and Edited by K. N. Raina, Vol. I, 
Tripathi. 1976 Pp. xxxii & 316, Price 
Rs. 55/-. E 


‘The title of*the book is significant. Tha 
opinions expressed are the responses of a 
great lawyer, Jurist and statesman, with, in 
Rt. Hon. Sastri’s: words, ‘ ‘unsurpassed know. 
ledge and experience of affairs’ to queries 
put by clients. In a subsequent volume is pro. 
mised a response of Sapru’s significant contri. 


_ bution to constitutional development since 1905 


and of the influence of his personality and 
ideas on Judiciary, which were incorporated in 
the Draft Constitution by’ Sir B. N. Rao. 

2. In selecting material for this first volume, 
the compiler was concerned with a variety of 
topics, lucidity of expression, and literary 
savour, and matters of interest to the lay 
reader. Considering Sapru’s pre-eminence as « 
jurist and constitutional lawyer and his exten. 
sive sway over the length and breadth of the 
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country, no wonder hig querisis came from a 
variety of regions. The book opens with an 
opinion associated with the temple of Badri. 
nath and the last piece is Sapru’s confidential 
memorandum to the U.N. on the Indo-South 
African dispute. The second entry in the series 
is in regard to the temple entry of Harijaris. 
The last two items, which are not opinions, are 
short notes on the causes of delay in civil 
courts and on Law and Legal Education. The 
last but one opinion relates to the subject of 
constitutional changes in Kashmir State, and 
in between these four items are thirty.four 
more which cover a broad spectrum of laws, 
constitutional and international, covering the 
legal sovereignty of the Indian States and 
other subjects. 

8. The book carries an appreciation of Tej 
Bahadur Sapru by his eldest son, the Late 
Justice P. N. Sapru, suitably revised by the 
present compiler—a valuable piece of work by 
a son who was himgalf a jurist of eminence and 
had intimate knowledge of what he was writing 
about. R.S.S. 
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COMMUNITY LAND :—The New Act 
(A Guide to the Community Land Act, 
1975). By Victor Moore, LL, M. Senior 
Lecturer in Law, University of Read- 
ing; Visiting Lecturer; Inns of Court 
School of Law; Assistant Editor, 
Journal of Planning and Environmental 
Law, Sweet & Maxwell (Tripathi) 1976. 
Pp. xiii & 145. Price £ 2.75 net. 


The Community Land Act 1975 represents 
the most important stago in England in the 
realisation of the two objectives set out in the 
White Paper. Land—to enable the community 
to control the developmant of land in accord. 
ance with its needs and priorities and to res. 
tore to the community the increase in value of 
land arising from its efforts. The thorough and 
practical guide to the Act before us opens with 
an introduction which gives the background to 
the Aet and the community land scheme, the 
kinds of development involved, the role of the 
authorities and the tax. The next six chapters, 
each of which deals with one part of the new 


Act, offer a clear narrative of the intricacies of 


the Act. The full text of the Act is also set oui 
in the book which includes a table of statutes 
and index. 

2. Both the general principles and techni- 
calities of the Act are explained in‘simple 
language that will make it readily understand. 
able to everybody. It explaing the meaning and 
effect of such terms as exempt development, 
exeepied development, relevant development, 
designated relevant development, the relation- 
ship of the Act to the proposed development 
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land tax legislation, and relevant date orders 
The scheme of the Act involves different transi 
tional stages, leading from the power given tc 
the authorities to acquire the land needed tc 
the imposition of a duty on them to acquire 
that land. Land so acquired will be developed 
by the authorities themselves and disposed o! 
to others or mada available to them fox 
development. In. its final stage the Act pro. 
vides for compensation for land acquired to be 
agsogsed at current use value. 

3. There is no doubt that this practical guide 
by an expert should be invaluable to solicitors 
and barristers as well as local Government 
Officials, including surveyors and planners. 

R. 8. 


READINGS IN LEGAL STUDIES :— 
By Ian Greene, 8.Comm., Dip. Ed., 
A. A. S. A. (Prov.), Lecturer in Busi- 
ness Studies, Melbourne State College; 
Ron Moloney, B.Comm. (Hon.), Dip. 
Ed., Management Consultant, Wilson, 
Bishop. Bowes & Craig. Chartered Ac- 
countants; Nicholas Bates, B.Comm., 
Dip. Ed., Senior Commerce Master, 
McNab House, Easendon Grammar 
School & Penleigh P.L.C., Second 
Edition. The Law Book Company 
Ltd., 391-305, Kant Street, Sydney. 
Pp. vi & 187. Price $ 6.50. 


This collection of readings had its origin in 
the need to supply material for the Victorian. 
Higher School Certificate Commercial and 
Legal Studies Course in Australia in its. 
inaugural year 1973. The success of -the 
Victorien Course hag encouraged other States 
in Australia to procéed with the development 
of Law subjects at ihe secondary level. 

2. The Readings Book aims at bringing 
together a number of relevant articles com. 
menting on many areas, while providing. 
different points of view on a number of topica. 
The result is differant from a text book, whieh. 
will be more comprehensive in coverage but 
less diverse in opinions. First and foremosé 
it ig important that the student should clarify 
the objectives for which he is studying. Once 
the student's objectives are clear, a quick 
initial reading is suggested to acquaint the: 
student with the contents of the article. The 
summaries preceding each article are included 
to assist with this aspect. Then may follow 
the detailed analyses and note-taking. Most 


.studenis may need assistance in either initiat- 


ing or improving *heir note-taking and they 
can depend upon the teacher for necessary 
help. 

8. The authors have tried to assist students 
by including a ‘‘Ussfal-Guide to Using a Read. 
ings Book”, im which some thoughts are pre- 
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sented on how students could approach their 
use of this Book in order to gain the maximum 
eomprehension from their efforts. The sem. 
maries, which are more detailed than in she 
first edition, are intended as introductory 
guides, and will probably be of greater benafit 
when the material is complex or there are 
several articles on the same topic. As all 
articles were originally written for other par- 
poses, they do not always meet the needs of 
the authors, Extensive footnotes were used 
in many of the articles referring to law 
reports and finer legal points. Vital poiats 
have however been incorporated in the pee. 
sent text, although inappropriate detail bas 
been omitted. 

4%, The authors have spent much time in 
collecting material for this edition. As it is 
considered vital that students should have 
access toa broad range of views, a further 
fifteen contributors have been included. This 
Collection of articles, which cover the legal 
process, law in action, and crime and crimiral 
sanctions, should be of use to lecturers aad 
students alike, as well as to the nai T 

R.8.S. 





THE JAMMU & KASHMIR AGRARIAN 
REFORMS ACT, 1976 :~ With expla- 
natory Memorandum and short notes 
in English and Urdu. By Hakim Imtiaz 
Hussain, B.Sc., B.L., Foreword by 
Justice Mian Jalal-ud-Din of the High 
Court of Jammu and Kashmir. Pp. 73. 
Price Rs. 7. 

This is an annotation, with explanatory 
memorandum and short notes in English and 
Urdu of the Jammu and Kashmir Agrarian 
Reforms Act, 1976 passed by the State Legis- 
lature in a recent special session. It carries 
the complete Act along with the schedules 
appended to it. The history of land reform 
legislation in the State is given as a back- 
ground to the present legislation, the consti- 
tutional validity of the Act discussed, and tke 
word ‘Agrarian Reforms” defined with re. 
ference to a recent judicial pronouncement. 


2. The Kashmir Act contains provisions for 
the transfer of ownership rights to the tiller, 
with a fow exceptions, and fixes a ceiling a 
124 standard acres, depending on the class 
of soil and the availability of irrigation. © 
relates the ceiling area to a family consisting 
of husband, wife and their children; owner. 
ship generally follows cultivation, and surplus 
land is provided for the poor and landlegs 
persons. 
lordism, makes provisions for resumption anā 
Compensation, allows cultivation through ger- 
vant, and recognises private agreements be- 
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The Act abolishes absentee land- 


Journal 3% 


tween landlord and tenant. It protects the- 
interests of mortgagor and mortgagee, prohibits- 
alienation of land and creates new adminstra-. 
tive machinery for the implementation of the- 
provisions of the Act. If includes chapters on 
the restrictions on rights in land, jurisdiction. 
and procedure, and penalties. 

8. The book before us gives complete in»- 
formation on the subject of land reforms,. 
supported by up-to-date cage law, discusses: 
succinctly the underlying principle of the 
scheme of agrarian reforms, and ranges over- 
the entire field of land legislation from ancient: 
to modern times. It should be quite useful te 
the Bench and the Bar as well as to the 
revenue officers. R.S.S. 


MITRA’S LEGAL & COMMERCIAL DIC. 
TION ARY. Second Edition, 1976. By A R. 
Biswas, M. A., LL M. Estern Law House, 
Calcutta Pp. viii & 713. Price, Rs. 48: 
$14: £ 6. 

This Dictionary is designed to lay dowr 
and explain the implications of English, Latin 
and Indian legal and commercial words, 
phrases and maxims in common use in India 


at the present time. Generally the meanings - 


of words, phrases and maxims are derived from: 
classical English and Indian dictionaries,. 
interpretation clauses in statutes and rules. 
judicial decisions and the writings of jurists 
and great authors. These sources have been 
widely used in this book, which also gives 


Cross references where desirable. The present. 
edition bas been suitably revised and enlarged. 


Relevant words, phrases, and maxims taken- 
from Commerce and Latin, from Constitutional 
and Administrativo Law, as well as from 
international and other laws have now been 
included. 

2. It is‘believed that nomography, or the 
art of drafting laws, has not caught up with. 


modern terminolgy. Sometimes the legislator - 


leaves the words and phrases vague; or 


the work of laying down norms is left to- 


judiciary. Lexicography and judicial interpre- 


tation have often to fill up gaps. The present. 


work, however, is a compendium of nomogra- 
phy, lexicography and judicial interpretation. 
Words and phrases have been treated in alpha- 
betical order. Generally, the dictionary 
meaning is given, or the statutory definition, 
or the judicial interpretation, or a combination 
of one or more of them. Because legal words, 
as general rule, call for a special method or 
elucidation, they can be fully comprehended 
only in the contextof whole sentences in. 
which they occur. R.8.S. 
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The Hon’ble Mr. Justice 
S. A. MASUD, 
Acting Chief Justice, j 


mee 


Calcutta High Court. 





The Hon’ble Mr. Justice 
AZIZ MUSHABBER, 
Judge, Gujarat High Court. 


SoS Sa Se CA 


| lraaqueal Address 
ae T 
o; HON'BLE, MR; JUSTICE V. D. TULZAPURKAR 
Acting Chief Justice, Higa Court of Judicature at Bombay. 


; on the occasion of declaring open “Nyaya Mandir”, Civil Lines, Nagpur,- 
a E _ “on the 16th January. 1977, l 


Ladies and Gentlemen: _ - 


I deem it a great privilege‘in being asked to 
inaugurate and declare - open this magnificient 
and monumental Court building, which is going 
to house the District, Civil and Criminal Ceurts 
at Nagpur. In fact, this pleasant function pro- 
perly fell within the purview of powers of our 
permanent Chief Justice Shri R. M. Kantawala, 
now Acting Governor of Maharashtra, but, Snce 
the mantle of Chief Justice has temporarily 
fallen on me, he- directed me to the job and 
hencé I am merely deputising for him at this 
pleasant function. 


Perhaps some. of you_are well aware that the 
old building housing Civil and. Sessions Court 
at Nagpur was constructed in 1919 when the 
requirements of judicial department, were very 
few but thereafter with- considerable increase in 
the number of Courts, the requirements incrzas- 
ed and the dearth of. accommodation begar to 
be felt, Neither any Chamber for the- Judges 
nor ‘sufficient accommodation for the staff or the’ 
members of the Bar could be provided’ in. the 
old building. Therefore, in 1967 a request was 
made to the Government of Maharashtra to 
sanction the construction of an altogether- 2ew 
District, Civil ‘and Criminal Court Building at 
Nagpur and to include the said work in the 
Fourth -Five . Year Plan. ` Initially vacant ind 
admeasuring 7.20 acres from a certain plot ly- 


ing to’ the north, of the -High Court. builcing . 


had been: secured for construction and later on. 
when that site was found insufficient, some por- 
Aion of the ‘adjoining land admeasuring £.75 
acres was also planned to be secured. However, 
in 1968 thé Hon'ble the 


Maharashtra State) inspected: various Courts at 
Nagpur including the District and Sessions 
Court, - along: <. with the Hon’ble' Minister- for. 
Finance, Law & Judiciary, Shri Wankhede (at 
present...the Hon'ble Speaker . of Maharasktra 


Legunt Assembly) ..at.the instance of the 3ar’ 
an 


there was unanimous agreement that <he 
new. District. Court Building’. should be cons- 
tructed., in.the compound . of: the- old Distcict 


Court: building. itself and it was -also deciced: 


that the new ‘building- should accommodate all 
the Civil and Criminal ‘Courts’ functioning at 
Nagpur and.in case a-multistoreyed buildng 
was required. .to be constructed, the ' -same 
should have the feb of lifts. Plans and erti- 
mates. of the ‚said building were then finalised 
in -consultation .with the Architect of the State 
of Maharashtra and the administrative approval 
to.the work at an estimated 
1,03,66,000/-.was accorded and I -must men- 
tion that thé Government also as a special cese 
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- over it 


Chief Justice fhri 
S..P. Kotwal (at present-.the Hon'ble- Lokayucta,: 


‘cost of Rupees’ 


granted ‘permission to execute the saič work in 
the financial ‘year 1970-71, despite -he ban 
imposed ‘by the Government on constmiction of 
new buildings and a provision of Rs. 1,50,000/- 
was alsé.made by the Government in the budget 
estimate of that year. Foundatior laying 
ceremony was performed on 19th February, 1971 
at the hands of Hon'ble Shri ‘S. P, Kctwal, the 
then Chief Justice, under the Chairmanship of 
Shri Wankhede, the. then Minister for Finance, 
Law and. Judiciary and’ the work of construc- 
tion, immediately commenced and it must be 
said to. the credit of Building and Communi- 
cation Department of the State of Meharashtra 
that this huge’ and monumental - building has 
been completed in all respects within a period 
of 5 years and that too well within the esti- 
mated cost;, actually the’ total amount, spent 
upto Novembér, 1976 is Rs. 1 crore 
42 thousand. It consists of a ground and 8 
upper floors with. the facility of 7 lifts and as 
“a total carpet’ area of 18,425 °° sq.- meres will 
be available for occupation, it is’ intended to ac- 
commodate as many as 33 Courts at -he Dis- 
trict Headquarters, though at present only 26 
Civil and Criminal Courts (including District 
and ‘Séssions Court), are’ functioning at Nagpur. 
Amenities like providing car “parking crea and 
fire’ fighting “equipments, etc. which are consi- 
dered “necessary ih any modern building have 
been: provided ‘for. ‘The “internal Jay ut and 
planning of- the building are specially designed 
not only to ‘suit the requirements of the Courts, 
members. of the staff; members of the Bar and 
the. public, but ‘also serve as a modd design 
for Court buildings in.future and if I -nay say 
so, it is an ideal building, unparallelec among 
the District. Court buildings in the State, ot 
which ‘both: the District “Judiciary as aso the 
Nagpur Bar'should be proud. I would be fail- 
ing in my .duty as the Acting Chief Justice ot 
-the: Bombay .High Court if L do not place on, 
record’ a: word of appreciation and gra-efulness 
to' the State Government ' for having. provided, 
such magnificient, monumental and model build- 
ing for the District, Civil and Criminal Courts 
at’ Nagpur Headquarters.. On ` behalf of the: 
Bench ‘and the Bar I particularly thank the. 
Hon'ble ‘Shri Wankhede for. having taken keen 
interest‘ in mooting and implementing this pro- 
ject. successfully. f ‘ 


_On this occasion when the Distriet Judi- 
ciary of Nagpur will be shifting to its new 
home, it will not be inappropriate on my part 
if-I do some introspection about the system of’ 
administration of ‘justice and the personnal man-. 
ning it in the country, and particularly in this- 
State. It is true. that the judicial system obtain-. 
ing in the country for the last over 10) years. 


34 Journal 


has been inherited and developed on the Anglo- 
Saxon model; and though basically the system 


is sound, it cannot be disputed that over the- 


years two grave defects have been noticed in 
its working, namely, ‘hat it is both expensive, 
and extremely dilatory. Any ideal judicial sys- 


tem must have the twin objectives of securing. 


inexpensive justice as well as speedy justice to 
the litigants, who are required to resort to 
Court of law. 
I about the aforesaid two defects which cause 
gteat frustration -in the minds of the litigants 
and,’ therefore, these defects require to be im- 
mediately attended to. The former defect was 
more noticeable 
Bombay, where initially the litigants were re- 
quired to resort to the Original Side of the 
Wigh Court’ for adjudicating even small dis- 
‘putes of ‘theirs at pcahibitive cost but since the 
establishment of the City Civil Court in Bom- 
bay, even with the’ levy of Court Fees that 
Court has proved economical to the litigants be- 
cause of avoidance of the necessity to engage 8 
double agency for representing their causes on 
the Original Side of the High Court and the 
adoption of rules prescribing tabulated fees for 
the lawyers appearing for them has gone a long 
way to reduce the cost of litigation. With the 
expecience gained by the working of the City 
Civil Court in Bombay there was a great clamour 
for: doing away with the dual system which 
obtained cn the Original Side of the High Court 
and very recently 3 radical reform has been 
Statutorily introduced in the aie Court by the 
Central’ Government © by completely abolishing 
the--dual system and‘as a consequence rules 
presccibing tabulated fees for advocates appear- 
ing for the litigants in that Court have been 
adopted. It is unquestionably a step in the 
direction of lowering the cost of litigation and 
making justice cheap for the litigants who 
throng the portals of the Original Side of the 
High Court at Bomkay. But was it necessary 
to take such an extremely radical step? It can- 
not be disputed that’ commercial disputes of 
Great magnitude’ both in volume and. stakes in- 
volving. complicated issues of law and fact are 
usually .licigated: and adjudicated upon by the 
High Court on its Original Side as well as in 
appeals tnerefrom. Consequently it was agreed 
on all hands that the dual system ` did make. 
for ‘considerable’ efficacy’ in the proper conduct 
of the- litigation on the Original Side and in 
the Court ‘of Appeal and therefore with the 
complete abolition of the, dual system there . is 
évéry danger of efficiency and competent hand- 
ling of matters dwindling. In my view, instead 
of completely abolishing the dual system a 
reasonable: and proper’. solution to the problems 
would have been to make it optional sq, that 
litigants like public undertakings, limited com- 
panies or even individuals who’ wished to avail 
themselves of the system could still resort to 
it for representing their causes on the Original 
Side and in the Court of Appeal, as is the case 
at’present in the City Civil Court,” Though 
from knowledgeable and reliable quarters, 1 had 
learnt that the proposal of making the dual 
system optional was almost agreed upon on all 
sides and even framing cf rules on the original 
side on that basis had been undertaken, I do 
not know what happened and how this proposal 
got lost in the process and instead a complete 
abolition was effected. Let us hope that the 


step. taken makes for inexpensive justice in the 
réal-and substantial sense and advocates and 
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Lawyers refrain from exploiting the litigants, 
for, adoption of rules prescribing tabulated fees 
only put a limit on party and party costs and 
not on advocate-client (formerly attorney, client) 
costs. 


- Closely connected with the objective of se- 
cufing inexpensive justice to the litigants is the 
concept of Free Legal Aid. It is taking shape 
and gathering momentum under the able ste- 
wardship of the two members of the Commit- 
tée appointed by the Government of India in 
that behalf. It has been rightly emphasised 
that the concept of free legal aid is not confin- 
ed merely to rendering free legal aid to the 
poor litigants in the matter of conducting their 
suits and proceedings in the Courts of law but 
is a wider concept which includes within its 
compass activities in the direction cf establish- 
ing free legal aid clinics where efforts would 
be made to spread legal literacy among the ig- 
norant and advising the poor litigants in their 
legal problems at pre-litigation stage. My con- 
cept of free legal aid to the poor and ignorant 
litigants is entirely different from -the concept 
that is being propagated by the two Hon’ble 
Members of the Committee. A lawyer of a 
reasonable standing at the Bar making a decent 
income above a specified limit per year should 
voluntarily undertake the work of arguing and 
conducting a particular number of cases during 
a year of poor litigants in Courts of law with- 
out charging any fees .to such litigants and at 
the same tine without accepting anything. from - 
the State by way of any remuneration; similar- 
ly, he should also spend one day in a week in 
doing the work of spreading legal literacy 
among legally ignorant persons and give free 
advice to poor litigants at pre-Cotirt stages 
without accepting any remuneration from the 
State. According to me, this would be the, best 
manner in which the Free Legal Aid in - the 
real sense of the concept could be- provided to 
the poor and legally ignorant persons, If good 
lawyers show willingness in that bekalf by do- 
ing some sacrifice Courts could be persuaded 
to give some accommodation that may be need- 
ed by them. The concept of Free Lega] Aid 
that is being propagated by -the Committee 
Members envisages at some stage. or the- other 
payment of remuneraticn by the State to the 
lawyers who would be rendering free legal aid 
to the poor litigants, to the ‘extent te. which 
such free Jegal aid is Court-oriented or: litiga- 
tion-oriented. ` In other words, under the scheme 
lawyers who would be asked to conduct Court 
cases for poor litigants would not be able to. 
charge any fees to the litigants for whom they 
would be appearing but they would. be remu- 
nerated by the State, I would like to point out 
a small danger that lies in implementing ‘such. 
scheme, namely the scheme may. ultimately 
degenerate into distribution of State patronage 
among the favoured few and may end up in 
jobbery, as the system of having lawyers on the 
panel for Siate litigation usually does.’ Second- 
ly a large number of cases would be conceiv- 
able where not merely: the claim of the -plain- 
tiff would be just and true but even the defen- 
dant in that very case ‘may have a reasonably 
ood defence and both the plaintiff and the 
efendant may be indigent or v poor and 
in such cases an odd spectacle of private dis- 
putes being fought in the Courts of law at the 
expense of State incurred on either side will 


have to be witnessed. To avoid such danger 
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and: odd situation would it not be worthwhile 
arcades seriously my concept of free legal 
ai 


-.. Though it may be possible to say that the 
first objective of securing inexpensive justice to 
the litigants has been and is being accomp/‘sh- 
ed to a considerable degree. I am sorry to 
say that the same thing ‘cannot be said with 
regard to the other objective of securing speedy 
justice to the litigants who flock to the Ccurts 
of law for adjudication of their disputes. It 
cannot be disputed that gross and inordimate 


delays: occur in the disposal of cases that are 
led in various Courts in the State including 
the High Court and since by and large the 


institutions far exceed the disposal in any g-ven 
year: over the years the arrears have mounted 
to-such an extent that the problem of clearing 
the backlog -hag assumed serious propo-tion 
and’ is causing great fristration to the litigants. 
Not mérely regular suits and petitions remain 
undisposed of for a number of years brt at 
times even interlocutory applications for interim 
reliefs get- accumulated and remain pending for 
months -together. Apart from commercial dis- 
putes; ` even disputes involving. delicate human 
relationship like matrimonial cases or of custody 
of young children. remain pending for two or 
three years, The problem of mounting arzears 
is unquestionably causing great anxiety to every- 
one concerned but since the causes thereof are 
known, if right remedies ace applied it is cap- 
able of solution. Several factors contribul2 to 
such accumulation of arrears. The High Court 
Arrears Committee that was appointed by the 
Government of India with the concurrence of 
the Chief Justice of India in its report submit- 
ted in 1972 has listed as many as 14 causes of 
such arrears, viz. population explosion; increase 
in: Legislative activities, erosion in the valce of 
the ‘rupee, change in the pattern of litigition, 
investment of. special jurisdiction, inadequate 
number of judges, unsatisfactory appoinimen' 
of Judges, filing of a large number of Appeals 
from the decisions’ of Criminal Courts, failure 
to provide forum of appeal against orders and 
decisions of executive and quasi-judicial autho- 
tities, inadequacy of staff of High Courts, 
failure to make optimum use of judicial 
strength, inadequacy of accommodation, concen- 
tration of work in the hands of few lawyers 
and other causes and the Committee has sug- 
gested a number of measures for clearing the 
arrears. The revised Civil Procedure Code 
which is to be brought into force shortly will 
go a long way to ceduce the delay in disposal 
of civil matters. However, without intendmg to 
minimise the other causes and at the same time 
without intending to belittle the efficiency of 
the’ several other measures that have beez sug: 
gested to tackle this problem, I have on 2 con- 
sideration of the whole matter reached th: con- 
clusion that this problem of clearing the mount- 
ing arrears is primarily and essentially ccanect- 
ed with the emoluments and conditions af ser- 
vice of judges. It is suggested that if az ade- 
quate number of Judges is provided for a ‘Tourt, 
it would solve the problem of clearicz the 
arrears. In my view, solution to the p-:oblem 
of arrears does not lie in merely adding <o the 
number .of Judges of the Court but it lies in 
appointing competent, quick and  cedlicient 
Judges, inasmuch as, the effective tumover ot 
any Court must ultimately depend upon the 


personnel manning such Court. The question 
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really is, not how many Judges you appoint but. 
whom you appoint. As has been observed by 
the High Court Arrears .Committee: in its re- 
port, “a process of education while sitting in 
the Court room of the highest Court in the 
State is not very edifying and in any Court.. it 
causes serious delays in the hearing.and’ dispo- 
sal of cases,” and therefore it is absolutely es- 
sential that'a lawyer should acquire suficient 
maturity. and get adequate wide experience as, 
a practitioner with. consequent familiarity with 
as many branches of law as possible before he. 
is invited to take’ a seat on the Bench and it 
is here that the aspect of providing attractive 
conditions of service becomes relevant. Theré 
can be no: doubt that an important step in the 
direction of reducing the arrears in the Higt 
Court or for that matter in.any Court is’ tô 
attract the best talents available at the Bar. for 
manning such Court. The existing .emoluments 
and ‘conditions of service, particularly in relation 
to the. Bombay High Court, are such “that vit 
becomes difficult to attract competent members 
of the’ Bar to the Bench. It is true that by 
the recent amendments . made to the High 
Court Judges (Conditions’ of Service) Act, 1954, 
certain . fringe benefits, such as, car allowance; 
House Rent Allowance and ‘increased pension; 
have been given to the High Court Judges and 
for easing. the situation to some extent I am 
really grateful. to the Central Government: and 
particularly the Hon’ble . Minister ‘of Law .and 
Justice Shri H. R. Gokhale. But fringe bene- 
fits merely touch. the fringe of the problem ot, 
the present incumbents and do not offer any. 
incentive to the Members of the Bar to’ accept 
judgeship on the Bench by sacrificing their. 
ucrative’ practice. © But apart ` from- the aspect 
of inadequate emoluments that are being paid 
to the High Court Judges, I must in this con- 
text refer to one of the greatest dis-incentives 
that has’ been thrown in the way of the mem- 
bers of the Bar accepting a judgeship, namely 
the condition of service pertaining to transfer: 
of High Court Judges from one High Court to. 
another. I would like to place on record that 
since the bulk transfer of 16 High Court Judges: 
effected recently, on every occasion I have 
sounded a member of the Bar for accepting the 
Judgeship on the High Court Bench, he has 
politely declined the offer on the ground that 
he did not want to get himself uprooted fronr 
his home-town and his moorings which he 
would be if he were to be transferred. If on 
the one hand the emoluments could not be made 
attractive offering the requisite inducement 
to the members of the Bar to accept 
Judgeship, at least such dis-incentive should’ not. 
ne put in the way by the authorities concern- 
ed. ` : tak 


_ A relatively lesser known cause for the ar- 
rears which I would like to highlight on this 
occasion is the inordinate delay that occurs in 
filling vacancies on the Bench; which results in, 
loss of number of Judge-days. Such delay in 
filling vacancies has occurred -in each High 
Court and many Judge-days have been lost be-. 
cause of failure to appoint Judges in time, 
From statistical data that was made available 
to the High Court Arrears Committee, it ap-. 
pears that so far as Bombay High Court is con-, 
cerned, the number of judge-days lost during 
the years 1965 to 1970 (both inclusive) were: 
868 days in 1965, 214 days in 1966, 958 days 
in 1967, 254 days in 1968, 127 days in 1969 
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‘and 807 days in 1970, with the result that on 
an average during these 5 years 454 judge-days 
per vear were lost. The position has not‘ im- 
proved since the aforesaid statistical data was 
made available to the High Court Arrears Com- 
mittee. Even at present. 5 proposals are pend- 
ing with the Government, out of which three 
are pending ‘for about 6 months.. Now, barring 
vacancies which. arise on account of death; re- 
signation or’any other similar’ emergent ‘cause, 
I- have always failed to understand why it. has. 
not been possible :in the case of ‘normal vacan- 
cies to fill them up by making new appoint- 
ments in such ‘a way that not a single judge- 
day ‘is lost. In the cas2 of normal vacanices, 
when the retirement dates of the incumbents 
holding the posts are well known niuch in ad- 
vance; the entire préliminary process and for- 
malities should be completed in good time so 
that the new appointee. could :take charge ot 
the office on the day following the day on 
which the’ previous incumbent Tas retired. -I 
may hasten to-add that- ss far as Bombay High 


Court is concerned, ‘proposals for filling the- anti- _ 


cipated normal vacancies are sent in good time 
in accordance ‘with the convention 
been set up‘and there is-no delay-:on" its’ part 
and, therefore, I feel that Government machi- 
nery should be properly geared to avoid. the 
delay ‘so that. there is no loss:of any judge-day. 

On ‘this occasion‘ I would ‘also liké to- express 
my’ grave concern’ about - ihe. necessity to main- 
tain the. fair name and bright ‘image’ of . the 
judiciary. which has come under a cloud in the 
recent past, In’my view, both internal . and 
external causes are responsible’ for ‘lowering the 
ithage of ‘the judiciary’ in‘ public esteem, So- 
crates: has said: “Four things belong to a Judge; 
to-hear courteously, ‘ta answer wisely, to: consi-. 
der soberly ‘and to decide impartially”. - To find: 
a combination of ‘all the four things in à single 
individual is truly ‘a rarity. However, every 
judicial officer.’ must conscientiously endeavour 
to combine in ‘himself as many things: out of the 
four as: possible. After: all,‘ what does ‘a liti- 
gant,’ be he a private citizen or Government, 
expect of a Judge? A -suifiGient knowledge. , ot 
law, ‘quickness on the up-take,- ability to grasp 
facts and. see the -point without repetition he 
takes for granted, but this- is only a part ‘ol 
Judge’s -picture.: A composed dignified behavi- 
our and rectitude; both on and ‘off the Bench, 
the maintenance’ of- the highest- traditions of 
honesty, integrity, impartiality and hard work go 
to complete the other side of the picture and: 
all these’ go to make the’ integrated personality 
of. a judicial officer. ‘Such integrated personality 
requires observance ‘of: certain do’s and don'ts 
on the part ‘of every judicial officer. , Enjoying 
free ride in public or private vehicles, enjoying 
free shows and/or performances, availing of car 
lifts given by prosecutor, addressing oral or 
written communications to colleagues. or subor- 
dinate officers regarding matters pending before 
them with a view to influencing their judgment. 
however indirectly are but a few ‘instances 
which certainly bring down the high repute . ot 
the lower judiciary. Similarly, hobnobbing with 
the Ministers or Deputy Ministers or with law 
officers of the Government, seeking favours of 
free long distance transport for one’s family 
members at the higher level also sullies the 
bright image of the judiciary. Instances of 
using abusive language about one’s colleagues 
in private conversation, particularly in the pre- 


sence of ‘subordinates have also occurred. - Abu- 
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sive language does not do credit to the Judge 
who ‘uses’ it but_on the contrary lowers his re- 
putation. I would, therefore, appeal żo every 
judicial officer whatever his place in the judi- 
cial hierarchy -to avoid the temptation cf indulg- 
ing any - activity which would tarnish... the. 
fair name and bright image of the judiciary.. |: 


/I-may now refer to the external onslaught 
on the fair name and ‘great reputation .of . our 
judiciary. ` Now that the heat ard. dust of .:the 
rival warring propaganda in connection with the 
constitutionai aticndmenia has settled down, it, 
would ‘be possible tö make a proper ed dis- 
passionate appraisal of the -speeches that: were, 
made by public men on the floor. of the House 
as well-as outside in connection with the cons-. 
titutional amendments: which have’ now. been 
passed... I am not concerned with .eiher the 
proprietv. or legality of constitutional ° amend- 
ments ‘that have been effected_nor do I.;wish 
to enter into. any controversial issue. whether the 


_ same were justified or the Parliament had ~he.man-, 


date and: power to put - through those .amend- 
ments; : for, as‘a sitting Judge I would, refrain 
from expressing any: view on such : cont-oversial 
issues.’ But ‘I earnestly feel that the concept ot 
‘basic »structure’ or ‘basic features’ and;- the 
Judges: who- propounded it in Keshavanand. 
Bharati’s: case need not have been ridiculed by 
styling the-concept as ‘Judges’ invention .!.Whe-: 
ther the. -basic features of the Constitution. 
should work gs a factor limiting the amending 
power of the- Parliament or whether ther them- 
selvés should be alterable and amendable isa 
controversial’ issue and it is not the ‘point at 
issue- before me on this occasion, but the tinge. 
of ridicule contained in the aforesaid criticism. 
of the. concept and the Judges who propound- 
ed: it was-really unjustified. For one thing: in 
no sense is the concept any ‘invention’ ofthe 
Judges ‘of the Supreme Court. Long before 
Keshavanand Bharati’s case was decidec,. Prof.. 
Sawer ` has, referred to it in his treatise on 
“Modern Federalism’ and while describirg , ithe 


_position obtaining in the.Canadian-.Constitation in 


1969, he has stated thus: “The course. of .Cana- 
dian Constitutional amendment has also been, 
cautious and tender to ‘Region. . Claims, even, 
though: eventually the U. K. . Parliament’ was 
prepared to ‘act on any request, endorsed by ma-, 
jority. of the two Centre Houses of Parlament. 
Political pressure- in Canada . prevented, this 
situation from being abused by the Centre and 
indeed, it may be Joubted whether the United 
Kingdom Parliament.would. have disregarded the 
strong regional opposition to a proposal. In 
1964, an agreed: amendment at Westminster 
considerably extended the competence o? «the 
Central Parliament to’ amend the Const-tution, 
but reserved from such amendment «the basic 
features of the federal distribution of compe- 
tence, and subsequent negotiations failed ~to, 
reach any agreement’ by which the- constizution-, 
amending competence could be _ transferred 
wholly to Canaclian soil” ‘Further the criticism 
that the “Judges haye. merely propounded the 
theory of basic features as a factor limiting the 
amending powers of the Parliament. but, have 
not precisely defined: that concept is again mis- 
placed; ‘inasmuch as some of the basic features, 
have been enumerated in the judgments. More- 
over, the criticism ‘that the doctrine of, basio 
structure would lead to uncertainty and Parlia, 
ment would not know where it stands, means, 


in effect, that the doctrine should be rejected 
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Because of its undesirable consequence, namely 
uncertainty "as to the precise scope of tie 
amending ‘power. ' As you all know, legal ex- 
perts “and writers on Constitutional Jaw have 
given‘ two answers to. such crit-cism iand these 
interested :' would: find them in’ the relevent 
books, ‘'for:‘instance; in paras. 30.77 and 80.78 
in Seervai’s. Constitutional’ -Law + of India, 
Volume 'IT;-at' pp. 1567-68.. Therefore, in - my 
view, ‘the: doctrine of: basic features as well as 
the Judges “of the Supreme 
pounded -it could have been spared the tinge of 
ridicule ‘coritained vin the remark -that the ccn- 
cept’ was “Judge's invention”. sas 


On October 28, 1976, the Union Law 
Minister, ‘Shri -H..R: Gokhale, while replying to 
the; 3-day-:general: discussion on the Constitut on 
(44thy-Amendment) Bil) indulged in the follew- 
ing’ three’ types:.of remarks: ; 

(a); He recalled -that some years ‘ago, a. œr- 


judgments .were very ‘long, running into more 
than! 100 ‘and 200 pages and ‘he added: “One 
does not: know! whether all ‘the Judges’ are say- 
ing’.the same thing. or different thing. “Sometimes 
we; do: not:‘know ‘whether they are saying any- 
thingvat ah? . 0 - : 

pop as ar saps. oe? i i ae 
(cy) * > Eniphasising - the fact that Article 368 
was’ being’ further amended ta ensure again:t a 
recurente, of any confrontation between Jadi- 
ciary ‘and:' Parliament; he hoped that the Sup- 
rémie ‘Court Judges ` would do a bit of ‘intros- 
pection’, realise’? that the Supreme Court was 
not'after all that supreme and resist tempta-ion 
to intrude’ into’ the fields which did not legiti- 
mately “belong to them but further went: or to 
observe without mincing words that if a’ con- 
frontation ‘recucred “it will be a bad’:day for 
the Judiciary of this country”. (Samachar 
News Agency: The Hindu dt. 29.10.1976). non 
In all humility I would like to point out 
that in making the first remark he could 
said to have spoken derisively of the jidi- 
ciary, in making the second remark he could 
be said to have spoken contemptuously of the 
judiciary and in making 
could be said to have indulged im givirg a 
threat to the judiciary and tke. Judges man^ing 
the same.,: Was all. this reelly 


Amendments? - 


On. November 8, 1976 - during the debate 
re: 


on the, .Constitutiona! Amendment Bili, 
Sikandar Ali Wajd (Congress) cited as an inst- 
ance of red-tape how he got his confirmetion 
order from the Bombay High Court recently 
according to ‘which he had been confirmed as a 
Sessions Judge with effect from 9th December, 
1958 long after he had retired as a Sessions 
Judge in 1964 and he added amidst laughter 
“such is the administration of justice”, (Natonal 
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the third‘ remark he. 


: ; : ` necessary fto. 
convince the Members of Parliament about the’ 
justification” of the proposed’ constitutinal 


` Aurangabad, 


Journal 37 


Herald ‘dated’ 9.11.1976).. As such remarks are 
bound -to create a'wrong impression «on the 
mind of the public, I had the matter enquired 
into and after going through the relevant files. 
and papers I found~that for this -red-tape”. the 
Bombay High Court is not at. all responsible. A 
scruliny of the relevant- files:.clearly’ ‘shows’ that 
the delay in giving confirmation to ‘the ‘Hon'ble 
Member of the . Rajya- Sabha ’ as a Sessions 
Judgé was primarily due ‘to-.the ‘stupendous : and 
complicated problems - that: arose. out of. Reor- 
ganisation of States regarding equation, absorp- 
tion, fixation of seniority, -preparation ‘of - final 
gradation -list and the like: in connection with 
the judicial officers allotted:. to old bilingual 
State of’ Bombay: with effect’ from 1.11.1956 and 
in beinging about a fair and just integration- of 
all the - services. I may mention. that while 
bringing about such fair and -just integration of 
services, confirmation orders initially. issued- were 
required to be revised as “a five-year, rule” 
which ‘had been - initially adopted for the pur- 
pose had..to be ‘abrogated ,- at the instance of 
the Central Advisory Committee set up by the 
Government of .India and when it was noticed 
that no sanctioned ‘posts for the „absorption, -ot 
District: Judges . and Assistant. Judges as on 
1.11.1956 existed, Government ‘was -requested. to, 
sanction some '. supernumerary and: temporary, 
posts. of. District Judges -and Assistant Judges, 
which was done in June 1973, ,whereafter re- 
vised absorption orders of District Judges were 
issued by the State Government on 18th. Octo- 
ber, 1975 ‘and ih ‘fact the High Court had issu- 
ed its ocder within 7 dive from ‘the receipt’ of 
the Government order absorbing Mr. , Sikandar 
Ali .as District Judge with effect from the rele- 
vant date. Secondly, till, ‘the Supreme Court 
rendered its decision in the case of High. Court 
of Punjab & Hacyana v. State.of Haryana and 
others on 24th January 1975, the settled posi; 
tion was that the Government was the compe- 
tent authority to issue -` orders of confirmation 
of District Judges and Assistant, Judges. Since 
the ‘aforesaid decision of; the Supreme Court, 
however, it.is the. High Court which. under its 
power of control under Art. 235 of the. Consti- 
tution ` ` is the competent ‘ authority to 
order confirmation of District Judges and Assis- 
tant Judges, This would clearly show that. no 
responsibility for the delay that occurred in giv- 
ing confirmation to Mr. Sikandar Ali'as District 
and Sessions Judge could . be laid at the. door 
of the High Court, but it lay elsewhere. My. 
real grievance is that the concerned Ministry in 
the Central Government could have obtained 
all the aforesaid information from the Bombay 
High Court and should have apprised the Mem- 
bers of Rajya Sabha of the correct position in 


‘the matter, but it is regretted that nothing was 


done in this behalf. The Bombay High Court 
and its administration was unnecessarily permit- 
téd to be ridiciled. ghee a Neh 


A few months back at a public meéting at 
while: speaking ' on the. topic of 
prohibition the! Hon’ble-’ Chief Minister oł 
Maharashtra made a remark, “Now, Judges 
come drunk to Courts” 


( am rida are frat aeia dare ) 


The fact of the matter is 
that there was a solitary instance of one judi- 
cial officer who was guilty of such misbehavi- 
our during his probationary period, When this 
was brought to the notice of the High Court, 
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enquiries were immediately caused to be made 
and a report obtained and after giving an op- 
portunity to the offcer concerned to give his 
explanation, the High Court recommended to 
the State Government to remove him from ser- 
vice and the State Government also accepted 
the High Court’s recommendation; in actuality, 
however, the officer concerned tendered his re- 
signation which was accepted. Such a rare or 
exceptionally, solitary instance hardly justifies a 
sweeping remark of the type made by the 
Hon'ble Chief Minister at a public meeting as 
it creates a wrong impression about the judi- 
ciary as if scores of instances of judicial officers 
indulging in such; misbehaviour have occurred. 
The judiciary could have been spared of such a 
sweeping remark, ; 


__.. I would like to emphasise here that I have 
referred to the aforesaid attacks on the judiciary 
with deep regret first because everyone of us, 
citizen, lawyer, legislator and Judge — is con- 
cerned to maintain the high position, which the 
Courts of justice occupy in our country; and, 
secondly, because to a person who has consci- 
entiously ‘worked as a Judicial Officer for the 
last 20 years and who has striven hard to 
maintain the highest traditions ‘of the Bench, 
these ‘attacks coming as they do from respon- 
sible persons, occupying high public positions, 
ace deeply” hurtful. i ` 


. There is yet another matter to which I 
would like to refer cn this occasion and that is 
in connection with the manner in which the 
censorship order is being implemented ‘qua 
Court proceedin and Court judgments. - Our 
Prime Minister Tas observed more than once 
that censorship on newspapers and periodicals 
has been relaxed and. has almost gone, but it 
appears that the Prime Minister has not been 
correctly informed. I am concerned not with 
the aronnip of publication of political or 
other news, but with ` the censorship as it is 
operating qua the. publication of Court proceed- 
ings and Court judgments. Even factual news 
items (without any comments) pertaining to pro- 
nouncement of judgments delivered openly in 
Courts are not allowed to be published.. As 
an instance in point 1 would refer to the judg- 
ment of the Gujarat High Court delivered in 
a writ petition filed by one of the Judges _ of 
that High Court. challenging his transfer order. 
Similarly, it is difficult to understand the atti- 
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tude displayed by the censoring authorities 
when objections are taken to the publication of 
news items pertaining to Court judgments in 
certain newspapers, even when news items ot 
those judgments have appeared in other news- 
papers after having got clearance from the cen- 
soring authcrities. I have referred to the cen- 
sorship of judgments delivered by Courts be- 
cause it is of the essence of our judicial system 
that Courts are open to the public and news- 
papers enlarge the area of the public which is 
entitled to the scrutiny of judicial pronounce- 
ments, Moreover, lower Courts must keep 
themselves abrest with the latest pronounce- 
ments of superior Courts. 


In conclusion, I would like te obse we that 
the functicns of the Bar and the Bench are 
complementary to each other and the two to- 
gether secure effective and proper administra- 
tion of justice. I have always taken the view 
that the quality of the work turned out by a 
Judge varies in direct proportion to the quality 
of assistance rendered by the Bar to him and in 
order that the task of administration of justice 
is effectively and properly performed, it is of 
the utmost importance that highest cordiality 
and mutually respectful relations are maintained 
between the Bench and the Bar, I have no 
doubt that such cordiality and mutually res- 
pectful relations do exist between the members 
of the Bar and the Bench here and with mutual 
co-operation, the, justice that will be dispensed 
from this model home of Nagpur District Judi- 
ciary will ke of highest order. I am conscious 
that the Negpur Bar has produced great legal 
luminaries in the past and in fact a bust statute 
commemorating one of them adorns the entrance 
to the compound of this Court building. I am 
sure that competent services of able, strong and 


independent ‘Members of the Bar are and will 
be available to the litigants who will be flock- 


ing to this new Court building for adjudication 
of their disputes. Finally, may I hope that this 
new monumental and model building of the 
District Court will produce strong, independent 
and compctert Judges of such calibre that 
when. in course of time some of them cross 
over to. the nearby High’ Court building there 
will be simultaneous crossing over of the best 
traditions of. the Bench. . 


With these words, I declare the new Court 
building open. 


_— oo 


ABOUT THE SPEECH 


We express our deep regret for denying the early advantage of the 
Mr. Justice V. D. Tulzapurkar, 
Chief Justice of the High Court of Judicature at Bombay on the occasion 


panying text of the speech of Hon'ble 


accom- 
Acting 
of de- 


claring “Nyaya Mandir” open at Nagpur on 16th January 1977. We had ‘sought 


the permission of the Senior Asst. Director 
Nagpur for publishing this speech, but nothing was heard in the matter. 


of Publicity, Govt. of Maharashtra, 
We are 


taking the first opportunity to make available the celebrated speech to our subs- 


cribers. : 


General Manager 
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The Hen’ble Mr. Justice 
PRATAP NARAIN HARKAULI 
Justice, ABahabad High Court. 
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The Hon'ble. Mr., Justice 
MUFTI BAHAUDDIN FAROOQI, 
Judge, Allahabad High Court. 
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. JOURNAL SECTION 


“IHE ROLE OF THE BLAOK AFRICAN STATES IN THE PRESERVATION 
OF HUMAN RIGHTS OUTSIDE THE CONTINENT OF AFRICA.” 


By Borarat, LU. M. ( Berkeley), Doctoral Fellow ( Toronto), Canala. 


By early 1963 the independent states of 
Africa were divided into three main political 
groups: I. The Brazzaville group of twelve.! 
iI. The Casablanca group of five? and HI. 
The Monrovia group of fifteen.? These groups 
reflected wide differences on serious problems 
of all-Afrizan importance. But it had increas- 
ingly come to be undarstood by all concerned 
that an end to this split was desirable and 
necessary, and formal and informal attempts 
to achieve that end had come to be initiated. 
‘Since politics in Africa resolves around pər- 
sonalities so Emperor Haile Soellassie of 
Ethiopia and President Sekou Toure of Guinea, 
who were the leading figures in the process of 
reconciliation, in their meeting in June 1962, 
decided upon the holding of a summit con- 
ference of all independent African States. 
After many initial difficulties and consulta. 
tions the date for suzh a meeting was set for 
May 23, 1963. The place chogen was Addis 
Ababa, Ethiopia. A preparatory Secretariat 
was set-up and a meeting of the Foreign 
Ministers was called to draw. up the agenda 
for the Conference of Heads of State. 


At this stage there were to be found mainly 
four different approaches to achieving African 
Unity : (1) Ghana and the Casablanca group 
of nations on the whole called for a political 
unity of Africa, modelled on the U..S. and 
U. 5.8. R. patterns. (2) Ethiopia, Nigeria, 
East African States and the Brazzaville group 
of States on the whole. took the-view . that 
before political unity can be achieved, it is 
essential to achieve economic unity and to 
achieve this end hey suggested improved 
road, air and telecommunication links, in- 
creased trade and common institutions like 2 


- 1. The Brazzaville Declaration was adopted on 
December 19, 1960 by the following twelve: 
` Cameroun, Central African Republic, Congo 
(Brazzaville), Ivory Coast, Dahomey Gabon, 
Mauretania, Upper Volta, Madagascar, 
Niger, Senegal and Chad. Later they be- 
came associated within ‘Union of African 
States and Malagasy’ whose charter came 

into force on September 12, 1962. 

2. Ghana, Guinea, Mali, Morrocco and the 
United Arab Republic, who signed a charter 
(African Charter) on Jan, 7, 1961. 

3. The following attended a conference at 
Monrovia in May 8-12-1961 : Liberia, Ivory 
Coast, Cameroun, Senegal, Malagasy Re- 
public, Togo, Dahomey, Chad, Niger, 
Upper Volta, Congo (Brazzaville). Central 
African Republic, Gabon, -Ethiopia and 
Libia. “They later became known. as the 
E ofthe Lagos Charter (Dec. 20, 


1977 Journal 8/(2) & 4/1). 


Pan-African University ete. (3) States like 
Libya and the Sudan advocated the drawing 
up of a Charter on the lines of the Bandung 
Declaration,’ superseding and replacing the 
then existing regional Charters like those of 
the Brazzaville, Casablanca and the Monrovia 
groups. Most cf these States held the belief 
that after the signing of sucha Charter each 
signatory State will go about very much ag 
before the signing. (4) Finally some visnalis. 
ed in addition to the ‘Declaration of Princi- 
ples’ a very loose association of African States 
on the lines of the Organigation of American 
States. 


All the indepandent African States sincerely 
desired to put an end to the divisions and un. 
necessary rivalries between themselves but 


- very few Foreign Ministers, gathered to draw 


up the agenda, could have really believed that 
it could be accomplished just at that pcint in 
history. And yeta veritable war raged be- 
tween the various delegates to the Foreign 
Ministers Conference over the concept of 
African Unity, for none dare express in the 
open that such a unity cannot be yet achieved. 
The long and heated discussions ended with 
the appointment of a sub-committees which 
shifted to the Heads of State the task of draw- 
ing up the Charter. -And go in May 1963 
‘Addis Ababa; the: Ethiopian capital was in- 
vaded by hundreds of reporters and cemera- 
men to cover the-Summit conference which 


-was expected: to fail misérably. History was 


expected to bə made simply in that, so many 
leaders of Africa were gathering af the same 
place, at the same time. But prophets of 


doom were to de proved wrong. In the early 


hours of May 26, 1963 thirty-one African 
leaders, assembled at Addis Ababa, put their 
signatures to tae Charter of the ‘Organisation 
of African Unity’. The African press wel- 
comed the Charter as ‘a political and legal 
instrument for both the liberation and uni. 
fication of the African continent.” It was 


-weleomed ag ‘the new voice of Africa 


which echoes the best tradifion of the African 
Revolution’, and as ‘the greatest accom. 
plishment of the -Pan-African movament.” 
One of the noteworthy features of ‘the’ 
Charter is its adherence to the United Nations 


enn 


4. Reference is to the meeting of non-aligned 
Nations held at Bandung, Indonesia. 


5. Zdenek Cervenka, The Organisation of African 
Unity and its Charter. - : 


6. The Spark, a weekly from Ghana. 
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Charter and to the Universal Declaration 
of Human Rights, which may rightly be said 
to set forth a code of conduct for members of 
the. Organisation of African Unity.” The 
signatories ‘to the Charter algo declared ‘ab. 
solute dedication to the total emancipation of 
the African territories which are still.depsn- 
dent’ and determined ‘to fight against neo. 
colonialism .in all its forms’ and to ‘eradicate 
all forms of colonialism from Africa’, In 
_ relation to this question, the ‘Resolution on 
_ Apartheid and Racial Discrimination’ may be 
noted. It expressed the unanimous conviction 
‘of the imperious and urgent necessity of zo- 
ordinating and intensifying their afforts to put 
an end to the South African Governmerxt’s 
criminal policy of apartheid and wipe out 
racial discrimination in ali its forms’. The 
resolution, be it noted, condemns racial discri. 


mination not only in Africa but all over the 


world. 


The Organisation o? African Unity has, 


understandably, first and foremost championed 
the cause of Africa’s neads and struggle for 
freedom, dignity and progress. The role 
played by the African States in the unanimous 
_ adoption in the United Nations of the Decla- 
ration on the Granting of Independence to 
Colonial Countries and Peoples? and the Decla. 
ration on the Elimination of all forms of 
Racial Discrimination? and their role in the 
South West Africa case, the Rhodesian crisis 
and the Nigerian crisis, to name @ few, point 
to the fact that the Organisation of Airican 
Unity has come of age. Our interest ‘in this 
paper lies, however, not in what the Orga- 
nisation of African Unity has done in Africa 
but the interest that it has shown and the 
steps that it has taken jn the sphere of Inter. 
national Human Rights in the rest of the 
world, and we proceed fo examine that. 


Unfortunately, our attempts to obtain re- 
ports of the meetings of the Organisation of 
African Unity have not met with-suecegs. The 
same ara not available at the University of 
California, Berkely campus and our ab. 
. tempts to obtain the same from the other 
campuses of the University of California, 
through the ‘Inter-Campus Book Transfer’ 
.office failed. We came to know that the'’same 
were avilable atthe Stanford University, but 
our attempts to obtain the same ftom there 
were unguccessful as we understand the same 


7. The eighth paragraph of the Preamble reads: 
> persuaded that the Charter ot the 
United Nations and the Universal Declara- 
tion ‘of Human Rights, to the principles cf 
which we reaffirm ovr adherence, provide a 
solid foundation for peaceful wend positive 
co-operation among Sates...” 
8. 1514/XV of December 14, 1960. 


9. 2017/XX of November 1,-1963.-. 
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_were needed there and could not be spared 


Finally the writer contacted Mr. Zdenel 
Cervenka, the famous writer on Africa, on the 
phone and discussed the whale point witl 
him. Mr. Cervenka pointed out that thi 
Organisation of African Unity had on th 
whole, had no time to take any interest i 
Human Rights outside the continent of Africa 
But it did take an intaregt in the position o 
blacks in the United States of America imme 


- djately after the assassination of Dr. Marti) 


Luther King, and passed a resolution. to tha 
effect. Mr. Cervenka promised to send thi 
writer œ copy: of that resolution, and. th 
writer did receive a note from’ Mr. Cervenk: 
saying that ‘enclosed is a. copy of the sai 
resolution’, but the ‘copy of the said resolution 
was, unfortunately, missing from the envelope 
... evidently Mr. Cervenka had forgotten t 
enclose the some. The writer attempted ti 
contact Mr. Cervenka again -but by this tim 
Mr. Cervenka had left for Europe exd was-no 
available. Unfortunately therefore in spite o 
our best efforts we cannot quote the exac 
words of the regolution of the Organisation o 
‘African Unity on the subject, but we car 
say on the-authority of My. Cervanks that thé 
Organisation of African Unity has been mainly 
concerned with problems on the African conti 
nent and has concerned itself with problem: 
of Human Rights outside the African conti 
nent only once, namely cn the assassination o: 
Dr. Martin Luther King. Obviously the 
question of kinship played a big part in thi; 
and this is understandable if not exactly 
justifiable. 

Woe turn next to see what and how member 
states of the Organisaticn of African Unity 
have done individually and collectively, for 
the preservation of human Rights outside the 
Continent of Africa, in the United Nation: 
General Assembly and the Security Counci: 
since the coming into baing of the Organisa. 
tion of African Unity in 1963. 


We turn first to the Sesurity Council of the 
United Nations : 


4. During the one hoani and thirty 
eight? meeting of the Security Counci 
dealing with the reports by the Secretary 
General" to the Security Council concerning 
developments relating to Yemen, the delegat 
from Morocco had occasion to say : 


“The events which have shaken Yemen fo; 


the past ten months have been sa seriou 
that their repercussions not only went beyonc 


- the borders of Yemen itself, but spread unres 





10. Meeting held on June 11, 1963. The Africa: 
states represented ‘in: ‘the Security Counci 
were: Ghana & Morocco. 


LL, 5/5298, $/5821, $/5328 & $/5825. 
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throughout the Middle East, and as a result of 
certain foreign intervention, might well have 
carried undesirable consequences far beyond 
that region.” 

Morocco and Ghana submitted a draft resolu- 
tion to resolve the Yemen crisis. lt was 
adopted by ten votes to none with one absten- 
tion at the one thousand and thirty-ninth 
meeting of the Security cone: on the same 
day. 


2. At the one Sara and 1 fifty- eighth ` 


meeting of the Security Council!? dealing with 
the Palestine quessons the o seleente of Morocco 
paid 

..All these acts of aggression, we would point 
out, were committed with premeditation and 
with the savage aim of claiming the greatest 
‘possible number of civilian victims who in 
most cases were shot down in cold blood...Our 
thoughts go out to all those innosent victims 
at this time...Israel as a state...is the outcome 


of a typically colonial aggregsion.....an aggres- 


sion which claimed countless victims and 
which reduced the Palestinian people to a state 
of degradation and ‘poverty beyond descrip. 
tion, after they had been driven from the land 
which had belonged to them from time im- 
memorial...They are mentally incapable of 
making peace with their Arab neighbours in 
accordance with the precepts of international 
. law and more particularly the United Nations 
resolutions......We are witnessing an attempt 
to further the Cause of Israel and to further 
its anti-arab propaganda at the international 
level. We wholeheartedly trust that this 
attempt will be doomed to failure, for it. will 
neither serve peace nor justice,...” 

3. At the one thousand and sixtieth meeting 

of the Security Council,’ dealing with -the 
Palestine question the representative of Ghana 
said : 
*".Ag far as Ghana is concerned, senseless 
murder of innocent people anywhere in the 
world ig a matier to be deplored....Another 
source of conflict resulting from the creation 
of the state of Israel is the serious human 
problem posed by the question of Arab re- 
fugees... 

a, Sealine at the one thousand and eighty- 
sixth meeting of the Security Council, the 


12. Meeting held on August -28. 1963. The 
African states who were members of the 
Security Council at that time were: Ghana 
and Morocco. 

18. Meeting held on August 29, 1963. The Afri- 
can states who were members of the Secu- 
rity Council at that time béing: Ghana and 
Morocco. 

14. Meeting held on January 10, 1964, The 
following African states were members of 
the Security Council at that time: Ivory 
Coast and Morocco. 
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delegate from the Ivory Coast expressed ‘how 
deeply my delegation has been affected by the 
situation and the events deseribed.to us and to 
convey our condolence to the families of the. 
victims,’ while the Panama canal zone pro- 
blem was beforz the Security Council. 

At the same meeting the delegate of Morocco 
expressed himself thus on the subject : 

“I note that 3ome very tragic events have 
since yesterday been taking place in the 
Panama Canal Zone, and that blood parti- 


cularly the blood of young Panamanian stu. 


dents has been shed} to such events we cannot 
be indifferent. I ‘also know that these inci. 
dents by their nature. unfortunately appear in 
the context of certain _ susceptibilities which 
are quite legitimate...” — 


_ 5. At the one thousand and ninetieth meet. 
ing of the Sezurity Council” devoted to the 
India Pakistan question about the Jammu and 
Kashmir. problem between them the delegate 
from Morocco.remarked :...1 need hardly tell 
..are affected by the 
repercassions of this acute .cr'sis and how re- 
lieved we would be if the éwo parties to the 
dispute should one day reach a solution which 
was just-and equitable and hence capable 
of giving satisfaction to all concerned, in- 
cluding the population of the State of Jammu 
and Kashmir. 

At the same meeting A delegate from the 
Ivory Coast commented thus: 


EAR before dealing with the problem itself 
my delegationwould like to state -certsin funda. 
mental principles;...Secondly we reaffirm our 
devotion to the sacred principle of self deter. 
mination; thirdly we also condemn recial 
and religious discrimination....The peoples of 
Pakistan and india are one and the same 
people. For centuries they have lived on 
good terms side by side. There are muslims 
in India and Hindus in Pakistan. Surély a 
Muslim is no different physiologically from a 
Hindu, a Christian or an Atheist? And yet 
whole communities rise up against each other 
and slaughter each other.,....acis of madness 
which claim tens, hundreds, and thousands of 
lives. The minorities are hostages, they live 
in constant insecurity which becomes more 
acute as relations between. the two countries 
deteriorate. Neither the world nor the Secu. 


- rity Council should accept this state of affairs 


...We now feel that the statements quoted are 
in keeping with the methods laid down by 
the Heads of African States and Governments 
at Addis Ababa and proclaimed by them as 
doctrine in the Charter of the Organisation of 


15. Meeting helc on Feb, 10, 1964. The African 


‘members of the Security Council at that time 
were: Ivory Coast and Morrocco. 
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African Unity: the ultimate purpose of a 
dialogue is a positive regult...We are therefore 
prepared to give full. support to an appeal 
which would read ag follows : 

“The Security Council requests the two 
countries ..: 

(1) to re-establish a climate of understanc- 
ing between them and to restore peace and 
harmony between the communities; and 

(2) to prevent the recurrence of acts of 
violence and to ensure the security of the 
communities.’...’ 

6. At the one thousand and ninsty.seventh 
meeting of the Security Council about the 
Cyprus problem" the Moroecon delegate had 
this to say...: f 


“My delegation ... remains convinced that 
the two communities, once freed from feer 
and mistrust will be able to co-exist in peace 
and concord and so to build together the bagte 
structure cf their state that each will feel izg 
existence and prosperity to be closely linked 
with those of the other...My country hopes ... 
that the unity, integrity and security of 
Cyprus will be fully safe-guarded and the two 
communities inhabiting the island will he 
able to co-exist in mutual respect, in a spirit 
of equity and justice and eschewing all 
thoughts of domination...” 

At the same meeting the delegate from 

Ivory Coast made the following interesting 
remarks. 
..-The present crisis...originates ina fear, in 
many respects latent, which the Greek and 
Turkish communities have of each other...the 
intentions of the ‘authors of the constitution 
were praiseworthy in that they sought to 
grant gurantees toa minority which .. was 
bound to feel downtrodden in a single state 
comprising Greece and Cyprus. ` 

7. At the eleven hundred and twenty- 

second meeting of the Security Council!” on a 
complaint Goncerning Cambodia the Morcecon 
delegate ‘made the following interesting rə- 
marks ; 
“e.The real issue is not merely tae re-egtab. 
lishment of good relations ..but also the pas- 
sionate desire for peace in a part of the world 
where since 1947, war has been going on 
under diffarent flags but to the detriment of 
the peoples concerned...,” 

8. At tke eleven hundred and twenty-fourth 
meeting of the Security Council'® s.ill dealing 


ge a 

16, Meeting held on Feb. 25, 1964. At that time 
the African members of the Security Coun- 
cil were : Ivory Coast and Morocco. 

17. Meeting held on May 26, 1964. At that time 
the African members of the Security Coun- 
cil were : Ivory Coast and Morocco. 

18. Meeting held on May 28, 1984. The African 
members of the Security Council at that 
time were : Ivory Coast and Morocco. 
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with Cambodia the delegate from Ivory Coasts 
expressed himself thus: 


*',.Cambodia has undoubtedly been the vie- 
tim of thesa incidents which have unfortunate- 
ly led to the logs of human life...The Council 
should deplore these incidents and ask the 
parties to sattle the dispute on a friendly basis 
giving the victims fair compensation to Com. 
bodia’s satisfaction...” 


9. Speaking at the eleven hundred and 
forty ssventh meeting of the Security Council!’ 
taking up the complaint of Greece, the Ivory 
Coast representative remarked ; 


H ..Under normal conditions, a massive ex. 
pulsion of men, women and children from the 
country where they have lived for many 
years, where they have settled and prospered, 
entails a feeling of human degradation for 
both victims and observers This feeling is 


‘combined with deep sorrow if the event has 


baen caused...not by the actions of the victims 
themselves. Even if we were to consider such 
an event apart from the political factors the 
human aspect alone would be sufficient to 
justify the council in taking action with the 
competent authorities ” 


At the same meeting the delegate from 
Morocco laying emphasis on the humanitarian 
aspects of the problem said : 


‘* ..My delegation cannot help depforing the 
fact that the Cyprus crisis has had such omi. 
nous repercussions and claimed further 
victims among the civilian population,...The 
purpose of this brief statsment is to express 
my delegation’s hopa that every effort will be 
made to give due consideration to the humani. 
tarian aspects of the question and to ensure 
that...the administrative measures will not 
take the form of massive undiscriminating 
expulsions....” 


10. At the eleven hundred and forty-ninth 
meeting of the Security Council”? to discuss 
the Malaysia-Indonesia dispute the delegate 
from the Ivory Coast said : 


‘-...The Government of Ivory Coast can scarce. 
ly fail to recognise that all Asian, Latin 
American, African and Huropean countries 
that, inone way or another, have freed their 
people from the ycke of colonialism, have the 
game rights, should enjoy the same privileges 
and can claim the same merits....” 


41. At the twelve hundred and third meet- 





19. Meeting held on September 11, 1964. The 
African members of the Security Council 
were , Ivory Coast and Morocco. 

20. Meeting held on September 14, 1964. The 
African members of the Security Council at 
that time were : Ivory Coast and Morocco. 
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ing: of the Security Council®! dealing with the 
complaint about the invesion of the Dominican 
republic by foreign troops, the delegate from 
Ivory Goast had occasion to say : 


“ethe Security Council will serve a useful 
and humanitarian purpose only if it seeks to 
bring about a solution which, while including 
the. withdrawal of the United States military 
forces, will stabilise the situation in the island, 
prevent a recurrence of hostilities, ensure food 
and medical supplies for the population, and 
lead to a swift and peaceful settlement of the 
dispute by legal and constitutional means....” 
42. At the twelve hundred and seventy first 
meeting of the Security Council™ the delegate 
from Mali expressed himself thus : 
. “...The Republic of Mali belongs to the Afro- 
Asian family, which has suffered greatly and 
continues to guffer from colonialism, racial 
discrimination and other formg of foreign 
domination. But our actions in the Security 
Council will not be prompted by resentment 
hatred or a spirit of revenge. On the contrary 
we ghall endeavor to promote understanding, 
go as to help in furthering a policy of friend. 
ship and equality among all peoples, in accord- 
ance with the principles and purposes of the 
United Nations Charter....The principles and 
action programmes contained in the charter 
of the Organisation of African Unity and those 
drawn up by the Asian-African conference of 
Bandung and by the two conferences of Heads 
of State and Government of Non-Aligned 
Countries will...guide the Malian delegation .. 
in the Security Council... Those principles and 
action programmes seek to eliminate colonia- 
lism, the policy of aggression in all its forms, 
imperialism and all forms of foreign interfer- 
ence and intervention....” 


At the same meeting the representative 
from Nigeria expressed himself thus :... 


"Lam very glad indeed to be here today 
to speak for my country, the Federal Republic 
of Nigeria. I am glad to be here to join two 
other colleagues in reflecting the views of the 
Continent of Africa, and I am glad to be one 
of the team which will endeavor in the next 
year or two to reflect Afro-Agian opinion, in 
the Council....We have come here for the 
purpose of speaking for justice and fair play. 
and for all those principles...anti-colonialism, 
anti-discrimination and others...which have 
been so eloquently mentioned by the represen- 
tative of Mali.” 





21. Meeting held on May 7, 1965. The African 
member of the Security Council at that time 
was : Ivory Coast. 

22. Meeting held on Feb. 1, 1968. The African 
members of the Security Council were: 
Mali, Uganda and Nigeria. 
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13: Atthe twelve hundred and eighty-seventh 
meeting of the Security Council” the delegate 
from Uganda, while speaking on Guyana’s 
application for United Nations membarship 
spoke thus : f 
‘t ,..88 we recommend the application of Guyana 
— wa cannot help but think of other countries 
which are still suffering under the colonial 


- yoke and whoss peoplas are deprived of even 


the basic human freedoms...we hope that 
Guyana will set an example to the world as a 
confluence of many races and cultures....” 

We turn next to the General Assembly of the 
United Nations to see what position the 
African states have taken there on various 
problems affecting Human Rights outside the 
continent of Africa : 


1. At the eighteenth session of the General 
Agsembly*4 the Libyan delegate remarked 
thus : 


“|. Libya welcomed with immense satisfaction: 
the historic Declaration on the granting of 
Independence of all peoplas under foreign 
domination and the final elimination cf colo- 
nialism.”> The Declaration...is one of the 
noblest Acts recorded in the annals of the 
United Nations in support of legitimate causes. 
The recent events in South.Hast Asia have 
added a new problem to the heavy burden of 
responsibility assumed by the United Nations. 
Libya which has always upheld the principles 
of respect for religious beliefs and freedom of 
worship, associates itself with those countries 
which have already asked this assembly to 
take speedy and effective measures to pub an 
end to all religious persecution or dis3rimina, 
tion and to restore fundamental freedoms....” 


At the same session the delegate from Daho- 
mey” observed thus : 


V... But it isnot only guns and bombs that 
threaten the peace of the world. Peace 
will not be secure so long as there are peoples, 
entitled like the rest to life and feedom, who 
are held in slavery, or even in a gilded subjec- 
tion...if such there can be...which they do 
not want, An injustice to one is a threat to 
all...and we shall have no pause or respite 
until all thoge still held in colonial bondage 
against their will have regained their free- 
dom...The Berlin wall will remain the absurd 
symbol of ə divided paople denied self-deter- 
mination; the Israel-Arab dispute will remain 


23, Meeting held on Jone 21, 1966. The African 
members of the Security Council at that 
time were: Mali, Nigeria & Uganda. 

24. Twelve hundred & Eleventh meeting held on 
September 23, 1963. 

25. Resolution 1514 (XV). 

26. Twelye hundred and twelfth meeting. Sep- 
tember 23, 1963. 
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the painful consequence of refusal to negotiate 
and refusal to show tolerance. In Laos, in 
VietNam, in China, the world and peace will 
be kept in suspense, while men whose only 
crime, is that they are not of the same color 

-ag others, or that others, more fortunate, 
learnt the art of conquest and enslavement 
before them, will continue to claim, at the 
cost of their lives, theirrightful place at the 
common table...’’. . 

- The delegate from Chad observed?’. : 


“...50 long as any part of the world...lives 
in justified fear of any kind of threat... So 
long as one single country has to live under 
the cruel domination of another, so long as 
there exists a single individual enslaved in 
the name of one principle or anothar — we 
shall continue to raise. dur voices here to ask 
for the help of all...” 

The delegate from Senegal observed”. : 


,..Beyond a'l that however there is but one 
problem, which is that of man and the three 
elements which have never changed since his 
arrival on this planet — Security, freedom and 
the full flowering of our humar faculties...... 
We shall be able to face up to such far reach- 
ing responsibilities only by awakening to the 
fact of our solidarity and our common 
destiny...” 


The Ugandan delegate Obssrved”* ; 


“There is plenty of room on this globe for . 


‘different peoples with different ideologies, 
confessing ditferent religious and with different 
skin complexions to co-exist, and to do go 
peacefully. The ideological conflict... is not 
materially different from the gpirit of intoler. 
ance, racial digerimination and all the various 
manifestations of hatred which have bedevil. 


led man since the dawn of-history. As a new- 


comer ...... one cannot help giving expression 
. that perhapa this Organisation hag given 

mors thought to ... than to the improvement 

of relations between man and man....” 

The delegate from Ghana” said : 

“|. While focussing attention on the problems 

of Africa we are. not oblivious of the existence 

of tension in other areas of the world...We 

shall continue to exert our influence to assist 

in the resolution of all problems which bedevil 


world peace...The grave religious trcubles in -© 


-South Viet.Nam and the attendant difficulties 
have aroused. concern in all paris of the 
world. Ghana deeply deplores the loss of life 
which has resulted....The prevalance of pover- 
ty, ignorance and disease is a challenge to this 


27, 1215th meeting held on Sept; 25, 1963. " 
28.°1216th meeting held on Sept; 25, 1963, 
29. ie Plenary meeting held on Sept; 25, 





80. 1219th meeting, held on Sept; 30, 1953. 
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Organisation. The achievement of a real and 
lasting peace will eludé us so long as the gap 
between the developed and the developing 
countries progressively widens. All of us must, 
therefore, redouble our efforts to narrow this 
gap... 

The repressntative of Togo”! remarked : 

“Wo are just as firmly attached to world 
peace, whether it be in Asia, in the near Hast 
or, especially, in Africa. We are atiached to 
the reconciliation of all psoples and to human 
and world solidarity...” 
The delegate of Guinea? had occasion to 
remark : 


"Ib ig accordingly appropriate to pay sincere 
and glowing tribute to the Government of the 
Unitéd States and partisularly to President -` 
Kennedy for their couragious stand in favor 
of the American Negro — which all Africans . 
appreciate sinca they are convinced that any 
attack upon persons of African origin is an 
attack upon all Africans and upon the dignity 
of mankind as a whole... 

The representative of Sudan”? had occasion to ` 
remark : 

“Tho Government and Iole of the Sudan 
are unreservedly opposed fo any manifesta- 
tions of racial discrimination and intolerance 
wherever they are practised anywhere in 
the world ... Religion, law and. morality 
aside what.i is there ia polities to justify this 
situation ?.. 

His Imperial Majesty Haile Selassie I, 
Emperor of Ethiopia! while addressing tha 
General Assembly pointed out that 

“unless the rights of the least of men are 
as assiduously protected ag those of the 
greatest .. We must become members of a new 
race, overcoming petty prejudices, owing our 
ultimate allegiance not. to nations but to our 
fellow men within the human community...”. 
The representative from Sierra Leone” said: 
"a. Wo will play our part in the work of the 
General Assembly with only one purposs, 
namely, that every decision reached will con- 
tribute to lasting peace, justice and a full reali- 
sation of human dignity in all parts of the 
world... 
The PAE delegate spoke thus : 
.-As our President Julius Nyerere said on 
another occasion ‘we do care passionately 
about the development of justice, of well 
being and of peace throughout the world. We 


31. 1220th meeting, held on Sept; 27, 1963,’ 


_ 82. 1 ik Plenary meeting, held on Sept; 30, 


83. 1227th Plenary meeting, held on Oct; 3, 1983. 
84, 1229th meeting, held on October 4,-1983. 

35. 1230th meeting, held on October 4, 1953. 

36. 1237th meeting held on n Oct; 10, 1963. 
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do care about the rights of man, about the 
independence and self-determination of nations 
-or groups of nations. And we do care about 
“having peace in Africa and in other parts of 
tthe world.’ 

-Mr. Moktar Ould Daddah, President of 
Mauritana,” while addressing the General 
‘Assembly said : 

“«. On the subject of the violation of Human 
‘Rights how could I fail to refer to the painful 
‘ease of the Palestine refugees?... 
bent upon the United Nations to take adequate 


steps to remedy this blatant injustice in order . 


that lasting ` peaca may be restored. ..Moro 
than a million Palestine refugeas are still 
‘suffering in wretched camps, in appalling living 
onditiong ..the African states are more aware 
than ever of the ties of solidarity that link 
them to the states of other continents, espe- 
„cially to those of the under-developed world .. 

Mr. Ahmadou Ahidjo, President of the Federal 
Republic of Cameroon,® observed in his ad- 
dregs to the General Assembly : 


“..Discrimination must disappear from the 
‘face of the earth, and the sooner the better, 
for every time that human rights are tram. 
pled underfoot somewhere in the world it ig 
ag though another shred of our humanity has 
deen torn away....Discrimination is always the 
first step and leads eventually to subjection. — 
‘No people has the right to bring another people 
ander subjection.,..In our divided and. thres. 
tonet world the United Nations must increa- 
singly become the instrument for safeguarding 
peace, freedom and the dignity of man as well 
ag universal brotherhood ‘and co-operation. 
‘Let all of us then go forward together, with 
‘courage and love children of mankind that we 
gre.” 

The representative from Ghana,” speaking in 
tthe General Assembly celebrating the fifteenth 
anniversary of the adoption of the Universal 
Declaration of Human Rights, said :... 


"Fifteen years ago...the General Assembly 
took a significant step on the path of peace by 
adopting the Universal Declaration of Human 
Rights. It was...a great landmark in the long 
and arduous struggle for human: dignity and 
human freedom. Today I as an African in 
tthe name of the African group of States do 
-duty to the Declaration proclaiming... recogni- 
‘tion of the inherent dignity and equal and 
inalienable rights of all members of the human 
‘family’. We are gratified by the fact that we 
‘are honouring a document which has grown 
in moral stature and has proved increasingly 


:37. 1241st meeting, held on 14th Oct. 1963. 
-88. 1244th meeting, held on Oct. 17, 1963. 
39, 1275th meeting held on December 9, 1983. 
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effective as an instrument of progress... 
Throughout the world the concern for human 
rights and fundamental freedoms has been 
deepened....In playing our role within the 
world community the African States will strive 
hard to ensure that all the thirty-one articles 
of the Declaration do not remain merely ideals, . 
but become binding pneatone in all fields 
of human endeavor.:. 


It is worth noting that during the twentieth.” 
Session of the United Nations General Assem. 
bly in 1965, during the discussion of the 
‘Implementation of the Declaration o? the 
Granting of Independence to Colonial Countries 
and Peoples’ which declares: ‘‘The subjection 
of peoples to alien subjugation, domination 
and exploitation constitutes a denial of funda. 
mental human rights’’...of the African mem. 
bers of the Genaral Assembly who spoke one 
and all spoke in favor of the said resolution 
in no uncertain terms and advocated decolo- 
nialisation not only in Africa but all over the 
world ...mentioning specially Asia and Latin 
America. 


Speaking atthe twentieth Plenary meting 
of the General Assembly the delegate from 
Zambia” said: 


*' 4.We believe...and I am gure most of ug 
here do believe-that man of whatever gocial 
system, race or religion, ig the canter of world 
history-and not his-spear ov hig guns or his 
nuclear bombs ,. There can never be permanent 
international peace and security until colo. 


-nialism and imperialism are liquidated com. 


plotely...the sxploitation of man by man can 
never serve the cause of peace and hapginegs. 
The delegate of Sierra Leone said: 


... my delegation considers it a regretable 

fact that in spite of the term sof resolu- 

tion 1514 (XV), calling on members cf this 

organisation to accelerate the process of deco. - 
lonialization, many millions are still suffering 

under the yoke of colonialism —the colonial 

powers have — succeeded in frustrating the 

legitimate aspirations of millions of suffering 

human beings....” 


The delegate from Kenya™ said: 


H.. Evon when there is a semblance of paace, it 
is troubled with fears of war, hunger, ignor- 
ance and prejudice. We can no longer afford to 
acquiesce in any challenge to peace, any threat 
to freedom or any attempt to sabotage inter. 
national co-operation, no matter in what form 


40, See eerie 1385 to 1390 held in December 
19 





41, Resolution 1514 (XV) 1960, 

42, 1339th meeting held on October 28, 1995. 
43. 1851st meeting held on December 7, 1965. 
44, 1852nd meeting held on October 7, 1955, 
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_ guch challenge is disguised or from what souree 
it emanates....” 


The Somali Republic’s delegate remarked : 


" «The Somali Republic has always given and 
will always give its complete support to the 
termination of racial discrimination and of 
colonialism which have denied to any people 
their right to a free end equal choice in their 
political future...” 


The delegate from the Sudan*® emphasised : 


#...Wo denounce colonialism in all its forms 
and are committed to combating it in Africa, in 
Asia and every where until it is completely 
eradicated. On the issues of colonialism and 
human rights this assembly through the co- 
operation of many of its members, has made 
great strides but many grave situations con- 
tinue to beset us and threaten the peace of the 
world...” 


The Tanzanian” representative said : 


“s..We are solemnly bound to promota the 
economic and social advancement of peoples 
every where, and we are committed to respect 
the dignity and worth of the human person and 
protect non-gself-governing peoples againat ab- 
uses and political and economic exploitation...” 


At the 646th meeting of the Speeial Political 
Committee of the General Assembly“! the dele- 
gate from Somalia observed : 


H.. Tho United Nations must assert its autho- 
rity and reaffirm collectively the fact that some 


special interests of certain powerful states were ` 


affected did not justify inaction by she Organi- 
sation. Peace, ag the late President Kennedy 
had observed, was in the final analysis basi- 
cally a matter of human rights.” 


The Ugandan delegate“? at the 681st meeting 
said: f 


+...The policy of my Government towards the 
refugees in the middle east ig the same policy 
it had applied to all refugees without distinc. 
tion. All refugees should have a worthy life as 
human beings...Most people who suffered as a 
result of war were usually innocent...The con- 
cern of the people of Uganda was not simply 
how to apply small doses of international 
charity which might keep the lid on an explo- 
sive charge, but rather how to redress in- 
justice.” ; ` 


Ț 





1354th meeting held on October 8, 1965, 
1359th meeting held on October 18, 1965 
1860th meeting, held on October 13, 1965. 
Meeting held on October 22, 1969. 


24th Session, General Assembly Special Poli- 
tical Committee meeting held on December 
3, 1569 (681st meeting). 
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The delege from Legotho*® said : 

“The struggle against colonialism and the 
other systems which alienated man was part of 
an historical movement symbolised by the 
United Nations. Once the movement had 
triumphed, problems such as apartheid and 
the-Palestine refugees would no longer exist.” 

The above excerpts fram speeches by dele.. 
gates from states in Africa, made in the Becu- 
rity Council, the General Assembly of the 
United Nations and the Special Political Com- 
mittee of the General Assembly show clearly 
that the African states have taken an interest 
in the question of human rights all over the 
world. Of course their main focus hag been om 
abuses of human rights in Africa, but they 
have done that ag the’ major violations of 
human rights have taken place, as they take 
‘place even to-day, in Africa. To have ignored 
violations of human rights outside of Africa 
would have meant the adoption of an isola- 
tionist view-point by the new states of Africa. 
The world would have been the poorar for that. 
In this the African states which were on the 
whole deprived of human rights until very 
recently have shown a remarkably refreshing 
broad-mindedness. 

Of course we noticed earlier that the Organi. 
sation of African Unity has not takan much 
interest in violations of human rights outside 
the continent of Africa. We noted that the 
Organisation of African Unity concerned itself 
with human rights violations outside of Africa 
only once go far-namely, on the death of 
Dr. Martin Luther King at the hands of an. 
assassin. Obviously they felt compelled to pass 
a resolution due to the deep ties of kingship 
between the American blacks. and the African 
blacks. The fact that the O. A. U. bas con- 
cerned itself only with problems in Arica cam 
be explained by the fact that the Organisation 
of African Unity is a regional organisation 
devoted to regional problems—problems ig 
Africa. There does not seem to us to be any 
conflict or divergence between the non-interest 
of the O. A. U. in problems outside Africa and 
the interest that the individual membezs of the 
O. A. U. have taken in she problem of the 
preservation of human righis outside of the 
continent of Africa in world organisations like. 
the United Nations. The one being a regional 
organisation dealing with regional problems 
and the other being a world organisation dealing 
with world problems. The African states have 
not unnecessarily meddled in others’ problems, 
as would have been the case if the O. A. U. a 
regional organisation had concerned itsalf with 
problems outside its region. On the othar hand. 
they have not kept themselves aloof from the 
50. 689th meeting of the General Assembly Special 


Political Committee (24th. Session), held om 
December 10, 1969. 
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fained a remarkably. balanced sense of justice 


wide organisations, which if it had happened and statesmanship ~something which many of 


would have been a tragady. On the whole the 
new States of Africa have shown’ and main- 


the older so-called civilised States have failed. 
to master uptil to-day. 
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THE BOMBAY CITY CIVIL AND SESSIONS 
COURT RULES, 1948. By. Mohan Rijh. 
wani, Advocate, Bombay. (With a Fora. 
word by the Hon’ble Mr. Justice $. K. 
Desai, High Court of Bombay}. Second 
Edition (1977). Pp. 258, Price Rs. 45.60. 
Published by Law and Rules Publica- 
tions, D-12/4, Mire, Mansion, Sion Circle, 
Bombay.00022, 


The book under review is a compilation of 
the Rules of the Bombay City Civil Court and 
the Rules of the Court of Session for Greater 
Bombay with a short commentary. The origi- 
nal official compilation of the Rules was 
published twentyfive years ago, in 1952, and 


though the Rules have been revised in several. 


respects since then, no revised official compila. 
tian hag been brought up. The need for such a 
work to the legal profession is obvious and 
when the author published the first edition of 
this book ten years back, it was sold out in a 
short period. A second edition of the revised 
Rules has been long awaited by the legal pro. 
fession which should, in our opinion, definitely 
welcome it. 


2, The present work does not profess to be 
an, exhaustive commentary on the Rules. How- 
ever, the occasional comments by the author 
are apt, informative and useful. Another note- 
worthy feature of the book is its Index. It ig 
very methodically prepared and exhaustive and 
- leads quickly to the relevant Rules. It hag 
added a good deal, to the usefulness of the 
book. Rules framed by the Government and 
the High Court under various Acts have been 
conveniently placed in a separate Part of the 
book. Forms to be ugel with respect to the 


Rules and also other provisions of law are 


given in another Part and will be found very 
helpful. 


8. The excellent quality of the paper, print. 
ing and getup leaves da anything to be 
desired. W.N.G. 


ENGLISH LAW — THE NEW DIMEN- 
SION. By-Sir Leslie Scarman, Judge 
of the Court of Appeal. (The Hamlyn 
Lectures — Twenty-sixth Series} 
1974. Stevens (Tripathi). PP. XI & 88. 
Price £ 1.80 Net, gig 


The Hamlyn Trust came into exist- 
ence in 1948 for the furtherance by lec- 
tures or otherwise of the knowledge of 


` comparative jurisprudence and ethnology 


of the Chief European Countries includ- 
ing the United Kingdom. From tke first 
the Trustees decided to organise courses 
of lectures of outstanding interest and 
quality by persons of eminence, with a 
view to the lectures being made available 
in book form to a wide public. The book: 
before us contains the twenty-sixth series: 
of these lectures delivered by Sir Leslie- 
Scarman, Judge of the Court of Appeal 
in 1974, The twelfth in this series of 
lectures was delivered in 1960 by Mr. 
M. C. Setalvad on the Common Law im 
India. 


2. In the present lectures the 
author discusses a few of the current. 
challenges to the English legal system, 
like the international movement to secure: 
human rights, and the Common Market, 
the claims of family life and social secu- 
rity, the challenge of the environment, 
the industrial challenge, and the regional 
challenge. He has tried to measure the ex~ 
tent and implications of each challenge 
and the law’s response, and. considers the- 
question whether the English legal system 
can meet them or be discarded, and 
comes to the conclusion that the system. 
has the principle and flexibility needed to- 
meet and absorb these challenges. 


3. The author makes certain pro- 
posals for adjusting the system to the 
new challenges. There should be, he- 


. says, a new constitutional settlement to- 


be worked out by Parliament, the Judges, 
the Law Commissions and -the Govern- 
ment, containing provisions including a 


Bill of Rights and restraints upon ad- 


ministrative and legislative power. There 
should be a Supreme Court for protecting 
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-the Constitution and handling the pro- 
blem of competing legislatives if devolu- 
‘tion comes, the problem of codification 
should receive immediate study, and 
zsmachinery should be established -(its em- 
bargo exists in the Law Commissions and 
-the Council on Tribunals) for law reform 
and development, with special reference 
“to administrative law. R.S.S. 


AW RELATING TO DISCIPLINARY 
MATTERS & STANDING ORDERS. By 
G; M. Kothari, Bdvosate, Supreme Court 
and Bombay High Court, 1976. Tripathi, 
‘Pp. © & 955. Price not stated. 


The took opens with the spot lighting of the 
unwritten principles of the Common law of 
master and servant and focuses attention on 
the subject of standing orders. The Industrial 
‘Employment (Standing Orders) Act, 1946 lays 
down that they must include classification of 
workmen, shift working, attendances and late 
coming authority for granting leave and holi- 
days, closing and re-opening certain sections oi 
‘the Establishment and temporary stoppage of 
work, termination of employment, suspension 
or dismissal for misconduct, and redress against 
unfair treatment. The second part of this book 
expounds the statutory law as enacted by the 
Centre end some of the States, and the next two 
parts cover matters of standing orders and 
disciplinary matters. The classification of 
workers, shift working, leave, paid holidays, 
promotions, transfers, hours of work, overtime, 
lay-off, retrenchment and strikes are covered. 
A sparate chapter deals with tha Codes ot 
discipline in industry, implementation machi- 
nery, violation of the Code and preventive 
saction. 


2. The book discusses misconduct. discipli- 
nary inquiry, charge-sheet, holding of the in. 
guiry, procedure of the inquiry and suspen- 
sion. It considers burden of proof, hearing of 
evidence, finding of the inquiry, punishments, 
termination or discharge, and jurisdiction of 
civil Courts in domestic inquiries. Disciplinary 
issues cover the largest segment of industrial 
conflict, and the early codification of the law, 
principles and precedents on disciplinary. mat. 
ters is suggested. Suitable changes are neces- 
gary for making disciplinary law certain and 
clear, administration of discipline must become 
an objective process and impart order and 
discipline in industry. This book hag tried to 
digest the whole mass of case law, the rele. 
vant principles of common law, and the deve- 


loping industrial law. The ‘‘Operating Manual’ 


and Practical Guide for officers and employees 
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parties; legal practitioners and costs. 
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for conducting domestic or disciplinary in- 
quiries” puts the matter in a nutshell. 


8, Apart from the Index and Table of Cases 
and the useful appendices, there is an addenda, 
and each chapter and section opens with an 
elaborate synopsis. R.S.S. 


FAMILY LAW. By Percy Ernest Joske, 
C. M, G. Q. 6., M.A , LL.M., Judge of the 
Commoawsalth Industrial Court. Judge 
of the Supreme Courts of the Australian 
Capital Territory, the Northern Territory 
and Norfolk Island. The Law Book 
Company Limited, 30{-05, Kant Street, 
Sydney. 1976. Pp. xxiv & 358. Price: 
Cloth, A $ 24.50; Paper, A $ 17.50. 


In Australia tha Commonwealth Matrimo. 
nial Causes Acts have been superseded by the 
Family Law Act, 1975 which creates a new 
system of law in relation to metrimonial 
causes and provides for its administration by 
new Family Courts. The former grounds for 


‘divorcee based on matrimonial fault have 


been abolished and substituted by the one 
broad ground of irretrievable breakdown-of 
marriage, established by the fact that the 
parties have been separated and living apart 
for twelve months immediately precading the 
action for divorce, there being no reasonable 
likelihood of reconciliation. Domicile in Aus.’ 
tralia is no longer the main basis of jurisdic- 
tion in divorce. Although the jurisdiction of 
the Supreme Courts of the States and Terri- 
tories has been retained, provision has been 
made for this jurisdiction to be superseded by 
the Family Court which the new Act creates. 
The Act also provides for the establishment of 
State Family Courts. Matrimonial fault will be 
relevant only with regard to ancillary relief 
like maintenance and deciding upon the wel- 
fare of children. 


2. The present work should be of assistance 
to those engaged in carrying out the new 
system. Broadly divided into three parts, the . 


‘first part is a commentary on the new Act, 


setting out the law under the headings of 
family law; the Family Court of Australia; 
Jurisdiction in matrimonial causes; dissolution 
of marriage; nullity of marriage; welfare and 
custody of children; maintenances property; 
evidence; decrees and their recognition; inter- 
vention; appeal; injunction; contempt; death of 
The 
second part sets out the regulations, the forms 
under them, cross-references and commentary 
on practice and procedure, while the third 
part sets out the text of the Family Law Act. 
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"The book carries tables of cases and of statutes, 
sand should be “peotal to judge and lawyer 
alike, R.S.S. 


‘THE WORKMEN'S COMPENSATION ACT, 
1923. By C.C: Anajwala, B.A. (fons. ), 
LL.B., Advocate, High Court, Bombay. 
C. Jamnadas & Co., 148.0 Shamaldas 
Gandhi Marg, Bombay. 4th Revised 
Edition, Pp. xiv, 160 & 4 Price Rs. 45. 


The Workmen’s Compensation Act, 1923 
“provides an easy and expeditious statutory 
remedy for medical treatment and payment of 
-compensation in the event of an accidental 
‘injury or death in the course of a worker's 
employment and arising from it. The book 
before us contains the full text of the law, 
rules, and detailed and analytical commen- 
tarios, supported by the latest cage law. It in- 
-@ludes the Workmen’s Compensation Rules, 
1924 ; the-Workmen’s Compensation (Transfer 
-of Money) Rules, 1935; the Workmen’s Com. 
pensation (Transfer of Money, Burma) Rules, 
1938 ; List of Authorised Officers appointed ; 
Workmen’s Compensation Returns ; The Bom- 
“bay Workmen’s Compensation Rules, 1934; 
‘the Bombay Workmen’s Compensation (Un. 
-claimed Deposits) Rules, 1941 and various 
-connected notifications. 


2. In this edition some substantial improve- 
ments have been effected, in addition to the 
-change in format. The Act, Rules, and case 
Taw have been up-dated. The Central as well 

as Malrarashtra Rules and Notifications have 
bee given in the Appendices. The introduc. 


stion high lights the special features of the Act. ` 


A table of cases, general index, and principles 
-of interpretation have algo been added. 


3. An employer becomes responsible for the 
‘personal injury of the employee by accident 
-arising out of and in the course of the employ- 
ment, and there should be a causal connection 
“between the employment and the injury. The 
quantum of compensation depends upon the 
quantum of wages and the nature of the 
‘injury. The employers have therefore to know 
when exactly this liability arises and the 
vextent of the liability. This book makes this 
and other incidental matters quite clear. Con- 
‘taining 36 sections and 4 Schedules, the Act 
includes chapters on Commissioners of Work- 
men’s Compensation and Rules. The book 
should be really useful to factories, industrial 
establishments, trade unions, 
stioners and students alike. 


R. S. 8. 
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THE PAYMENT OF GRATUITY ACT, 1972 
(With Central and State Rules, Notifica- 
tions and Exhaustive Comments). By 
C. C. Anajwala, B.A. (Hons.), LL.B, Ad- 
vocata High Court, Bombay: 2nd Edition, 
1976 C. Jamnadas and Co., 146-0 Shamal. 
das Gandhi Marg, Bombay 2. Pp. xxi 
and 222. Price Rs, i8. - - 


.The Payment of Gratuity Act, 1972 gives a 
statutory status to the concept. of gratuity, 
which applies to every mine, factory, oilfield, 
plantation, port and railway Company, and 
to every shop and establishment emptoying 
ten or more persons. The pres3nt book pro. 
vides the full text of the Act, rules and noti- 
fications, and detailed commentaries covering 
the latest cage law. 


2, Besides a change in the format, there 
are some improvements in the present edition. 
The Act, rules and case law have been up 
dated. The Central and State rules under the 
Act, with notifications, have been collected ag 


‘far as possible and compiled in the Appandix. 


Model forms of gratuity schemes and gratuity 
trust deeds with and without coverage of life 
assurance have been provided, and the 


. benefits, under the-Income-tax Act, of funding 


gratuity have been explained. While Sac. 14 
gives the Act’and the rules over-riding effect 
notwithstanding anything inconsistent there. 
with contained in any other enactment, S. 4 (5) 
protects the employee's right to better terms 
of gratuity under any award, or agreement, or 
contract with the employer. Although ordi- 
narily the Act will supersede the terms of any 
award or agreement relating to gratuity, any 
better terms of payment available under the 
award or agreement mull always prevail over 
anything else. 


8. The book. carries an index and table of 
cages, and includes several State rules as well 
as the Central rules, a gratuity ready reckoner, 
and a note about approved gratuity fund in 
the Appendix. The Payment of Gratuisy Act 
provides for payment of gratuity on super- 
annuation, retirement, resignation, desth or 
disablement afier a- continuous service for a 
stipulated period, at a given rate, subjecs to a 
esiling. But this is subject to forfeiture to the 
extent of the loss by damage or destruction of 
the employer’s property caused by negligence, 
misconduct or any offence involving moral 
Parprbodee 


4%. The book should iinet: the canvivernentd 
of every employer and employee, It will be 


‘eminently useful to: industries, commercial 
houses, trade Unions. Lawyers and oe 
R.3.5. 
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INDIA—A DEMOCRACY? - A study on 

_ the basic principles of the Constitution 
of India and some suggestions for 

_ changes. 
Chief Judge of the Court of Small 
Causes, Calcutta. Navwana, P. 103, Prin. 
sep Street, Calcutta, Pp. 86. Price 
Rs. 10 


This is an attempt io deal with some of the 
major aspects of the Constitution of India, 
the gzeater portion of the study having 
appeared in instalments in a periodical called 
“Justice,” since defunct between 1964 and 
1966. As the theme had been conceived and 
almost the entire piece written before the 
Golaknath Case (AIR 1967 S O 1643), it 
may be perhaps argued that -it had more or 
less predicted such a decision as that of the 
majority in that case. Apart from the 
blemishes in the Constitution in point of 
matter, some drafting blemishes also, like that 
of repetition, superfluity, cumbrousness and 
rather inexact use of language have been 
pointed out, 


2, Although the siudy was ready in 1970 
it could not be published for six years, and 
the inherent contradictions and flaws in the 
Constitution were becoming more and more 
apparent, and the process of amendment hag 
been a continuing process, the principal aimn 
always being to mest actual or apprehended 
judicial decisions. Of course the decision in 
Golaknath’s case has been raverged by the 
subsequent decision in Kegavananda Bharati’s 
caso (AIR 1973 S C 1461) but the main 
issue remained unsalved. The need was to 
relieve the Judiciary of the burden of decid- 
ing matters which are essentially political 
in nature. 


_ 8. And the Omnibus amendment of- the 
42nd Constitution Amendment is the result. 
-In the Preamble itself the term “secular” 
has been added, and the Directive Principles 
of State Policy (Chapter IV) has been given 
priority over Fundamental Rights(Chapter III, 
and several Fundamental Duties have been 
inserted. The Directive Principles have been 
made justiciable. There have been additions 
to the list of Central subjects which should 
facilitate integration .and unification. The 
term of the legislaiures has been extended 
by one year and some changes made in the 
writ jurisdictions of the High Courts’ and 
Supreme Court. Ary constitutional amend. 
ment has been ‘lifted clean out of the pur. 
view of the Suprema Court, which becomes 
commitied not to the whims and fancies 
of the ruling party or Government, but to 
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the ideals of social and economic change en- 
shrined in the Constitution. 
R. 8. S- 


URBAN LAND CEILING LAW. By Nir. 
malendu Dutt Majumdar, Barrister-at. 
Law; Advocate, Supramsa Court of India. 
4976.- Eastern Law House, Galcutta,. 
Pp. 168, Prica, Rs. 28 $7; £8. 


The Constitution of India provides that 
the State shall direct its policy towards secur- 
ing that the ownership and control of the. 
material resources of the community are go 
distributed as best to subgerve the common. 
good.” Itis in pursuance of this Directive. 
Principle of State Policy (Article 39 (b)) that 
the Urban Land (Ceiling and Regulation) Act, 
1976, an important controversial piece. off 
legislation has been enacted. Tha Act of 47. 
sections and 2 schedules, deals with tha 
ceiling on vacant land, the regulation of the 
transfer and use of urban property, the ap- 
pointment and powers of competent authori- 
ties and other miscellaneous subjects. In the 
present shorough commentary on the Ast, sec- 
tion by section, judicial decisions pertaining 
to the analogous provisions of other Acts hava 
been incorporated under the corr2sponding 
sections of this Act. This compilation also 
includes the Rules and Notifications under the 
Act with the latest amendments as well as 
notes on competent authorities, urban land 
tribunals, and guidelines . for sanctioning 
plans for building and exemption of land for 
industrial purposes. It carries an useful index 
and table of cages. 


2, The Act has so far been- adopted by, 
inter alia, Assam, Bibar, Manipur, Rajasthan, 
Tamil Nadu, and it ig believed that some 
others have followed suit. Under Act. 31B of 
the Constitution this Act has been incorporated. 
in the 9th Schedule for constitutional protec- 
tion by the 40th Amendment of the Constitu. 
tion. Tke present work indicates the pertinent 
Rules, Forms, Oourt-fees under the relevant. 
sectiong, and there is no need to search for 
them. 

3. The Urban Land Ceiling Act has evoked. 
almost universal comment and criticism in the 
country and it bristles with difficulties 
in its administration, as has been vividly 
pointed out by the highest executive and judi- 
cial officers with the experience of a life-time. 
behind them. It is abundantly clear that the: 
Act needs comprehensive amendments, keeping 
in view the fact that conditions differ. from. 
State to State and from urban agglomeration 
to urban agglomeration. R.S. 8. 
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‘THE PRINCIPLES OF MERCANTILE 
LAW: By Avtar Singh, B. Com., LL.M., 
LL.D. (Luck.). Reader in Law. Lucknow 

- University, 2nd Edition, 1976. Eastern 
Book Company. 34 Lalbagh, Lucknow. 
Pp. xcii & 943. Price, Rs. 30 


~ The present study of the fundamental 
grinciples of mercantile law examines the 
statutory. provisions affecting its various 
branches and analyses the relevant case 
material. Where the subject is covered by 
the provisions of a statute, the text of the 
statute is illustrated with the help of decided 
cages; or alsə, the relevant principles have 
been found directly from the decided cases. 
Sinca tha first edition appeared in 1973, 
«changes have taken place in this branch of 
Jaw. Consumer protection has becoma an 
accapted principle, and manufacturers and 
‘traders may have to suffer some impairmant 
of liberty of contract in the interests of the 
consumer. The pregent edition takes note of 
‘ all statutory developments and of important 
qudicial decisions which have given a new turn 
towards making mercantile law a protective 
and welfare law. All the judicial develop- 
ments relating to standard form contracts 
show this projective spiril, which is well 
reflected is this book. 


2. The book is divided into five Parts, 
‘dealing respectively with the law of contract, 
partnership, sale of goods, negotiable instru. 
monts, and company law. It carries a table of 
eases, subject index, and list of statutes. 


3. That the concept of liberty c° contract 
has been watered down is clear from the 
English Supply of Goods (Implied Terms) Act, 
1973, which has for the first time given 
statutory definition to the expression, "‘‘mer. 
chantable quality”. It makes a difference 
between consumer and non-consumer sales and 
does not permit the geller to exclude his 
liability in a consumer gale for the conditions 
implied by the Sale of Goods Act. It virtually 
rules out of existence the rule of caveat emptor. 
The Indian legislature has not touched the 
Sale of Goods Act, but, by enacting the Com. 
panies (Amendment) Act, 1974, has brought 
companies under much greater control and 
benefited the consumer by preventing the 
manipulation of corporate, finances and con. 
centration of economic power. R.S.S. 
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E. E. JHIRADS LAW RELATING TO 
PRIVATE COMPANIES. Third Edition, 
4976. Revised by Avtar Singh, B.Com., 
LL.M., LL.D. (Luck), Reader in Law, 
Lucknow University Eastern Book Com. 
pany, Lalbagh, Lucknow. Pp xi, 217, & 
CCXXXİX. 


A company may have the liability of its 
members limited by the memorandum of 
association to the amount un-paid on the 
shares held by them, i.e.. œ company limited 
by shares. “A company limited by guarantee” 
has the liability of its members limited to 
such amounts as the members agree to contri- 
bute to the assets in the event of winding up, 
while an unlimited company does not have a 
limit on the liability of its menibe-s. The 
normal type of company is the company limit. 
ed by shares, the unlimited company being 
the least common. 


2. Companies are either public or private. 
A private company restricts the right to trans. 
fer itg shares, limits the number of its members 
to fifty, and prohibits any invitation to the 
pablic to subscribe for shares. Private com. 
panies again may be companies which are 
subsidiaries of a public company, snd those 
which aro not. In the Companies “Aci 1956, a 
hundred or more sections out of a total of over 
670 sections either provide for special treat. 
montoforare inapplicable to private companies 
which are not subsidiaries of a public company. 
The law relating to public companies limited by 
shares and not being subsidiaries of public 
companies is set forth in Part II of the book 
under review. Part IIT deals with the special 
features of private companies which aré subgi- 
diaries of a public company, and the last Part- 
covers private companies limited by guarantee 
and unlimited companies. Among the appen- 
dices in the book, which carries an index and 
table of casas, are included the Capiial Issues 
(Control) Act 1947 Memorandum of Associa. 
tion, Schedules -V, VI and IX of the Com. 
panies Act 1956 and offences under it as well 
as a suggested questionnaire to ascertain pro- 
moters’ wishes before forming a private limit. 
ed company. 


8. The concept of a private company hag 
undergone a change on the judicial front. It 
seems to be felt that the-application of uniform 
laws toa giant public company and a small 
private company is highly inconvenient. 
Partnership principles have therefore been 
imported in dealing with small private com. 
panies, particularly in regard to oppression 
and mismanagement and the interpretation of 
the clause of winding up. R 
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PRINCIPLES OF PRACTICE AND PRO- 
CEDURE in Civil Actions in the High 
Courts of Nigeris. By T. Akinola 
Aguda, Lu. M, Ph. D. (Lond.), of Lin. 
‘coln’s Inn, Chief Justice of Western 
State of Nigeris; formerly Chief Justice 
of the Republic of Botswana, 1976. 
Sweet and Maxwell (Tripathi). Pp. xxx 
and 226. Price in U. K. £ 6.50 Net. 


Intended to be & companion to the present 
author's Law of Evidence in Nigeria, this 
textbook hag been specially designed and 
written for legal practitioners in Nigeria, 
providing for the first time a full-lergth work 
on the Rules of Court in Civil Actions in the 
High Court of Nigeris. The book traces the 
coursa of an action with chapters on every 
important aspect like Commencement of 
Action, Parties, Service of Process, Plead- 
ings, Proceedings at the Hearing, Judgment 
and Costs. Apart from one chapter which 
deals with the discontinuance of proceedings 
and non-suit, the book deals with one or 
another aspect of practise and procedure in 
an action in the High Courts, including the 
practice and procedure relating -5o inter. 
locutory applications and the interirn attach: 
ment of property. 


9. The Rules of Court which were in use 
in the defunct Suprema Court of Nigeria 
still apply in the High Courts of 10 out of 
the newly created 19 States making up the 
Federation of Nigeria. Another sot of Rules 
is applicable in the 4 States carved out of 
the former Eastern Region of Nigeria, and 
the third set of Rules applies in the former 
Western Region, while the fourth set of 
. Rules applies to Lagos State. The four sets 
of Rules of Court which apply in the different 
States of Nigeria are. carefully examined, 
explained and discussed. 


3. The book is up to date to 1st January 
1976. A few cases of importance since that 
date have algo been noted. In order to bring 
' this book up to date ‘as much as possible the 
author has had to rely on some yet unpub. 
lished reports of the Courts. The subject hag 
been covered in such a way as to familiarige 
the practitioner with the main principles of 
the law and with the important judicial 
decisions based on the Rules of Court. A 
useful reference book, it discusses some 600 
cage decisions of the Negerian and English 
Courts. R. 3.8. 
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CIVIL PROCEDURE: CASES & TEXT. By 
Gerard Nash LU. B. (Melb.), Lh. M. 
(Tas.), Professor of Law, Monash Uni- 
versity, 1976. The Law Book Company.. 
Sydney. Pp. xxi & 258. Price, Cloth. 
A $ 27.50: Paper, A $ 19.50. 


The volume under review takes it for 
granted that’a student will generally make use 
of primary sources. It contains a basic outline 
of the rules relating to Civil Procedure in 
Australia in a general form, extracts from the 
relevant cases illustrating bagic principles and. 
the problems to which they give rise, and a 
series of questions designed to force the student 
to return ultimately to the law raports and 
the relevant rules obtaining in Victoria. 


2. The Courts exercising civil jurisdiction in 
Victoria are Magistrates’ Courts, the County 
Court, the Supreme Court of Victoria, . the 
High Court of Australia and, for limited ap- 
pellate purposes, the Judicial Committee of 
the Privy Council. Proceedings are normally , 
commenced by a writ or summons to the 
defendant, who may, in the Supreme Court, 
submit a defence and offer further pleadings. 
As to the history and functions of pleading, 
see Odgers. Principles and Practice of Plead- 
ing (Stevens, 1975), already reviewed in these 
columns. 


3. The book then deals with Interrogatorios, 
which are ‘questions in writing addressed to 
one party by the other, which the party who 
is addressed must answer on oath. In alk 
jurisdictions a matter before the Court can be 
disposed of without an aciual hearing, by 
settlement or compromise, by the plaintiff 
abandoning action, by judgment in default or 
by the striking out of the plaintiff’s action by 
the Court. Affer the hearing, is is common 
for a successful litigant to be awarded costs. 
againgt the unsuccessful party. As thera are 
rules governing the award of these ‘‘party and 
party costs”, there are rules limiting a goli- 
citor’s entitlement to recover costs from his 
client. Where a plaintiff obtains a judgment or 
order the original debt owing to him merges. 
in the judgment debt, and the last chapter in 
the book is devoted to this question of enforce. 
ment. 


4. It is belisved that there have been no- 
materials developed in Australia for the teach- 
ing of Civil Procedure. There have been practi-- 
tioners’ books and books directed to the English: 
scene like Odgers, but there has been no text or 
case book geared to the needs ofthe Australian 
student. Although this book has a Victorian 
bias, ig can well provide a focal point for 
lecturers in Other States as well. 
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5. The book carries a Table of Cases and an 
Index. R.S.S. 


A. P. MATHO?’S COMMENTARIES ON 
PREVENTION OF FOOD ADULTERS- 
TION ACT, 1954. Seventh Edn. by K. Z. 
Malik, B.A., LL.B. Eastern Book Com- 
pany, 1976, Pp. XXil & 771 Price Rs. €0. 


The pollution of earth, air and water aad 
adulteration of food stuffs is a multi.facad 
phenomenon, it is ever increasing and seems to 
have no banks and boundaries. Could statistics 
be collected about the immensity of harm it is 
causing it would be appalling indeed. Yet the 
social consciousness and consumer resistance 
is only marginal ani has not yet mustered 
enough strength to meet the nefarious acsi- 
vities of the enemies of society out to profit at 
the cost of any damage to their own country. 
men. 


The work under review is the seventh edi. 
tion of A. P. Mathur’s commentary on the 
Prevention of Food Adulteration Act. The Act 
came on the statute in 1954 and has undar- 
gone considerable change. The changes made 
by Act 34 of 1976 are:very exhaustive. These 
changes and their effects have been carefully 
noted in commentary on the sections at rele- 
vant places. The Act now provides for sum. 
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mary trial in cases which do not involve 
heavy punishment i. e. offences which come 
under sub-s. (1) of S. 16 of the Act. The 
object is that cases of adulteration of food 
should be tried and the offenders punished as 
quickly ag possible. The offences'mentioned 
in Ss. 14 and 14A have now been excluded 
from the purview of sub-s. (1) of S. 20. Now 
for instituting:prosecution for aforesaid offences: 
no sanction is required. The offence under 
S. 16 (1AA) of tampering with seized article 
kept in safe custody with vendor under S. 10,4) 
has been made cognizable and non-bailable by- 
S. 20 (3). S. 20AA inserted by the Act of 1976- 
makes provisions of Probation of Offenders Act 
inapplicable unless the person convicted of an- 
offence under the Act is under 18 years of age. 
Of far-reaching consequence is the inclusion of 
adulterants within the ambit of the Act. 


The commentary deals with the Act as 
amended in 1976 and also incorporates Central 
Rules with changes made from time to time. 
The State Rules and Notifications have also 
been up dated. ‘The table of cases and a very 
exhaustive subject-index with commodity-wise. 
headings therein increase the practical utility 
of the book. We hope that this seventh edi- 
tion will also meet the high expectation and 
esteem in which this commentary hag always. 
been held. 

R. S.K. 


Books Received : 


1. Antiquities and Art Treasures Act, 1972 as 
amended by Amendment Act 82 of 1976 
and also containing Antiquities and Art 
Treasures Rules—Notifications, Memoran- 
dum and Notes. By Nabhi Publications — 
Connaught Circus — New Delhi — Price 
Rs. 5/.. 


2. Foreign Contribution Regulation, 1976, 
Text with Explanatory Notes, Foreign 
Contribution (Regulation) Rules, 1976 and 
an Explanatory. Memorandum. Published 
by Nabhi Publications — 2nd Reprint — 
Nov. 1976, Price Rs. 4/.. 


3. The Mines Vocational Training Rules, 1966 
(containing Exhaustive Notes) by Harihar 
Nath B.A. (Hons), B.L. Law Ofiser, 
Directorate General of Mines Safety, 
Dhanbad — 2nd Edn. Published by Dhan. 
bad Publications, Price Rs. 4/-. 


4. The Payment of Wages (Mines) Rules, 
1956 and the Payment of Wages (Proce- 
dure) Rules, 1937 (containing exhaustive 
commentaries with case laws' by Harihar 
Nath (amended upto Noy. 1975) Published 
by rei Sketch Press—Dhanbad. Price 

s. 3/.. 


5. The Mines Rules, 1955 (containing exhaus- 
tive commentaries with case laws) by 
Harihar Nath 4th Edn. 1976, Published 
w ag Sketch Press—Dhanbad. Price 

s. 5/-. 


6. Planning for Increasing India’s Book Ex- 
port —Seminar Report, 1976 by M. N. Rao, 
M.A., Technical Director, Published by 
Federation of Publishers and Book Sellers 
Association in India, New Delhi. 


7. Indian Verse — The Voice of the Indian- 
Poets — Vol. 4—No. 3. Summer 1976— 
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Price Rs. 5/- Correspondence and remit. 
tances to—Indian Verse 70/2 Belghata 
Main Road — Calcutta, 


. The Bonded Labour System (Abolition) 
Act, 1976 (Act 19 of 1976) along with — 
The Bonded Labour System (Abolition) 
‘Rules, 1976 and Interest Act, 1839 (Act 32 
of 1839) by P. G. Perlekar, M.A., LL.B., 
“Noy. 1976 Edition. Published by Baroda 


Books Received - fi ae ee ES a 


Law Houss—Moli Mahal Building, Laheri- 
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9. The Commentary on the Urban Land 


(Ceiling and Regulation) Act, 1976. By F.C-. 
Bansal, 1st 1976 Edn. Price Rs. 25/-. Avail. 
able with The Allahashwar Book Trust of 
India, Dr. Radha Krishnan Bazar, Bhatinda 
(Punjab’. 
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JOURNAL SECTION 


a OF EVICTION DECREES IN U. P” 
: B.K. RATEZ, Civil Judge, Meerut, 


The Code of Civil Five (Amendmezt) 
Act, 104 of 1976 and U. P. Civil Laws 
Amendment Act 37 of 1972 have posed =n 
unique problem and the decrees for eviction 
of legsees of buildings in U. P. are now not 
executable, 


‘Section 15 (1) of the Provincial Small 
Causa Courts Act provides that a court of 
Small Causes shall not take cognizance of fhe 
suits specified in the second schedule as suts 
excepted from the cognizance of a courtof 
small causes. The second schedule of the Act 
specifies the suits excepted from the cogni- 
zance of a Court of Small Causes. The U. P. 
‘Civil Laws Amendment Act 37 of 1972 en- 
forced from 20-9.72 substituted Article 4 of 
this schedule of the Act ag follows: 


(4) a suit for the possession of immovazle 
property or for tha recovery of an intersst 
in such property, but not including a suit by a 
lessor for the eviction of a lessee from a 
building after the determination of his lease, 
and for the recovery from, him of compemsa. 
tion for the use and occupation of that buld- 
ing after such determination of lease. 


Explanation. — For the purposes of this 
Article, the expression ‘building’ means a 
residential or non-residential roofed struciuze, 
and includeg any land (including any garden), 
garages and out-houses, appurtenant to swch 
building, and also includes any fittings end 
fixtures affixed to the building for the mare 
beneficial enjoyment thereof.” 


‘Therefore, in U. P. the suita by ia for 
the eviction of lessees from buildings after 
determination of the lease are not excepted 
from the cognizance of a Court of Small 
Causes and such suits are exclusively triable 
by a Court of Small Causes in view of Ese 
16 of the Provincial Small Cause Courts Act 
which reads as follows :— 


“Save as expressly provided by this Aci or 
by any other enactment for the time being in 
force, a suit cognizable by a Court of Small 
Causes shall not be tried by any other Ccart 
having jurisdiction within the local Limits of [he 
jurisdiction of the Court of Small Causes by 
which the suit is triable.” 

We may also refer to Sec. 18 and Clausé 71) 
of Sec. 19 of Bengal, Agra and Assam C.vil 
‘Courts Act which are as follows: 

“18—Save as otherwise provided by any 
snactment-for the time being in force, she 
åurisdietion of a District Judge or Civil Juige 
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extends, subject to the provisions of Section 15 
of the Code of Civil Procedure to all original 
suits‘ for the time being cognizable by Civil 
Courts.”. 

“19 -(1) Save as aforesaid, and subject to 
the provisions of Sub-section (2), the jurisdic. 
tion of a Munsif extends to all like suits of 
which the value does not exceed two thougand 
rupees.” 

In view of this provision the es of 
Munsif and Civil Judge had jurisdiction in 
respect of the original suits triable ty Civil 
Courts except the suits for the trial of which 
provision has been “made in any other enact. 
mont. Ag the Provincial Small Cause Courts 
Act has made provision for the trial of suits 
for eviction of lessees of buildings by a Small 
Cause Court and has further provided that a 
suit cognizable by a Court ‘of Small Causes 
shall not be tried by any other Court, there- 
fore, the Munsif or Civil Judge after 20.9.72 
are not Courts of competent jurisdiction to try 
the suits for eviction of lessees of buildings 
after determination of their leases. 

However, the decree for eviction passed in 
such a suit by the Judge, Small Causa Court 
cannot be executed by that Court in view of 
Ses. 7, ©. P.C. The relevant portion of Sec- 
tion 7, O. P. Cu is ag follows: — 


‘7, the following provisions shall not 
extend to the courts constituted under the 
Provincial Small Cause Courts Act, 1867,...... 
weeeeeee that is to say, 

(a) so much of the body of the ‘Code. as 
relates to — 

(iii) the execution of decrees against im- 
movable property; and’ 


”' 
sesssssoas toesenesesecaseretooeseooeese ~ seeese 


As ‘the provision of the Code rezarding 
execution of decrees against immovable pro- 
perty does not extend to the Court of Small. 
Causes, the said Court has no jurisdiction to’ 
execute its decree for the eviction of a lessee 
from a building. The only mode which could 
have been possible for the execution of such’ 
decree may be by sending the decree for exe- 
cution to another Court. The Court which 


_ passed the decree -may send it for execution 


to another Court u/s 39, 0. P. C. But Clauses 


-(1) and (3) of Section 39 C. P. C., as has been 
. amended now by Code of Civil Procedure. 


Amendment Act, 104 of 1976 are as follows: 


“(1) The Court which passed a decree may, 
on the application of ths déeree-holder, send 
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. it for execution to eiin Court of eomperne 
jurisdiction, 


ona cetnceovenesseacescoe Doe neeeseesces osese 


(3) For the purposes’ of this Section, a. 


Court shall be deemed to be a Court of com- 
petent jurisdiction if,.at. the time of making 
the application for the transfer of decree to it, 


such court would have jurisdiction to try the 


suit i in which such decree was passed ” 


` According to.these provisions the decree can 
now be sent for execution .only to a Court of 
- competent jurisdiction which means a Court, 
which ‘had. the jurisdiction to try the suit in 
which the decree wag tee and it cannot 
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be sent to any other Courz. As discussed: 
above, the Munsif or Civil Judge are no more: 


‘Courts’ of competent jurisdiction to try the 


guits for eviction of lessees of buildings after- 
termination of the lease. Therefore, the 
decrees for the eviction passed in such suits: 
cannot-be sent for execution to the court of 
Mungif or Civil Judge u/s 39, C. P. ©. 

The position, therefore, that comes out is 
that the decrees for eviction of lessees passed: 
by Judge. Small Canses Court in U. P. are nat 


. executable. 


Tt is therefore, high time to sonio these 
anomalies and take suitable steps to remove: 
the strange situation. 


_ MERRY WEATHER v. NIXON AND ITS RECEPTION IN INDIA. 


By: 


R, RAMAMOORTHY, LL.M., PH.D., ‘Lectur er; Faculty cf 


Law, University of Nairobi : 


Tt is cais aid TE the doctrine of 
non.contribution was laid.down in Merryweather 
v. Nizon. In that case two defendants who 
had committed the tort. of conversion jointly 
were held liable and the plaintiff having re- 
covered the whole judgment sum, ® guit for 
contribution was brought against the other. 


The plaintiff was nonsuited, Lord Kenyon - 


” observed, 

“There could bi no doubt that ‘thé non-suit 
wag proper : that he had never before heard 
of such an action haying been brought where 
the former recovery was for a tort; “that the 
distinction was clear between this ease ‘and 
that of a joint judgment: against several defen. 
dants in an action of assumpsit; and that: this 


decision: would .not affect eases of indemnity,’ 


where one man employed another to do - acta, 
not unlawful in themselves, for the purposes 
of asserting a right.” E 

Lord Kenyon meant the doctrine to duel 
only to cases arising out of tort. Law of torts 
in 1799 was in a stage of’ infancy. He has 
been said to have laid down the ‘broad’ ‘prin. 
ciple that a 


‘Where a joint decree is, given against 
' -geveral in a suit in tort and one satisfies..:the 
decree he cannot obtain contribution from. his 
co-judgment debtor.” i 
But this principle is too broad: For it Sas to 
be qualified as Lord Kenyon based his decision 
- on ex turpi causa non oritur actio. 


This decision has been misunderstood anë l 
‘has often been relied upon to defeat the gene-:. 


ral rule of contribution. But it has peer ‘said , 


I. (1799) 8 Term Rep: 186. 


_ 2. Per Stone C. J: in- Khushalrao v. Bapurao, AIR 
k 1942 Nag 52 55). i oe 


that later decisions came to limit the scope of 
its application. For instance in Adamson v. 
Jarvis? where an auctioneer sold a chattel or: 
behalf of a principal who with no means of 
knowing that the principal had no title, the 
rule in Merryweather v. Nixon was held not: 
applicable, For it was hela that the doctrine 
should be confined to cases where the pergon: 
seeking redress must be presumed to have 
known that he was doing an unlawful act or 
the act is of an obviously illegal charactor. 


Lord Herschell in Patmer v. Wick and 
Pulteney-town Steam Shipping Co.* observed,. 


“It is now too late to question that decision. 
in this country; but when I'am asked to hold 
it to be part of the law of Scotland, I. am 


_ bound to say that it does not appear to me to 


be founded on any principles of justice or 
equity, or even public policy which justifies: 
its ‘extension to the jurisprudence of other 
countries:” 
Tt may be noted that Lord Herschell spoke- 
with approval of the rule laid down by Best 
C. J., in Adamson y. Jarvis And again the- 
facts -in Palmer v. Wick did not call for the- 
application of the rule in Merryweather v. 
Nixon Tt was a case arising in Scctland where- 


-a workman was killed when one defendant- 


furnished defective tackle and the other negli.. 
gently used it. Lord Herschell allowed contri. 
bution saying that the rule did not ‘apply to 
mere negligence. It is. doubtful that Lord 
3. (sen) 4 ee 66; also see “Betts v. Gibbins, 
. (1884)2A & E57; Power v. Hoey, (1871) 19. 
. WR 1916 and Lister’ v..Ramford Ice and 
send Storage Co. Ltd. (1957) A C 555 at 

" p. 585, 
d: (1894) A C at p., 824, these sobsérvations are 
usually. being sated by the Jadgesi in India.. 


4977 | 


Herschell’s comment on. Merrywheather v. 
Nizon. l rA 

"It does. not appear to me to be founded on 
any principles of justice ‘or equity or eren 
public policy” i 
can be subseribed to entirely.” For instarce 
where two or more persons conspire sod 
harass a particular person by maliciously 
prosecuting him should the law recognise: she 


right to contribution when one of them is 


compelled to pay the whole damages? The 
Madras High Court when confronted with a 
similar situation did not hesitate to refcse 
contribution.® However, the mounting snd 
continuous criticism against the brief jucg- 
ment of Lord Kenyon resulted in England in 
passing the Law Reform Act, 1935. 

Section 6 of the Law Reform Act,” 1€35 
begins, 

‘Where damage is suffered by any personas 
a result of a tort (whether a crime or tort... 
{c) any tortfeasor liable in respect of that 
damage may recover contribution from sny 
other tortfeasor, who is, or would if sued have 
been, liable in respect of the same damage, 
whether as joint tortfeasor or otherwise ” 
Mr. Chapman observes.? i 


“If, however, a claim is not to enforce an 


agreement for indemnity, but to recover ezn- 
tribution under the Act even to the extent of 
complete indemnity, the opening words of ihe 
sub.gection making its provisions applica>le 
whether the fort is a crime or not would seem 
to validate the claim. It seems odd that if two 
burglars embark jointly upon an enterprise in 
the course of which an innocent householder 
is batiered on the head by one of them witk a 
cosh, the courts . entertain claim by cne 
burglar against the other for contribution to- 
wards the damages payable. Such a case kas 
not arisen; burglars, however affluent, sre 
usually more astute than to leave oven to 
discovery any assets rendering them liable to 
be gued civilly.” 

Courts are not instituted for the purposes of 
hearing claims from burglars or smugglers of 
5. Ernst J. Cohn, Joint Wrongdoers in Continer-al 


Laws, 51 L Q R at p. 492: The continer-al 
lawyer looking back on the’ history of his 


law will probably with all ‘respect to che - 


great personality cf Lord Herschell not be 
able to subscribe fully to this harsh verd:2t. 
He will surely be quite willing to ad-it 
that the rule of no contribution is unjust 
and deserves abolition, but he will hesitate 
to pronounce that it is not ‘founded on sny 
principle of justice or equity. 


6. Yegnanarayana v. Yagannadha Rao, AIR 1932 . 


Mad 1 (2) 

7. It is not intended to offer criticism on the ¿et 
or even section, because the Act has no ap- 
plication to India. 

8. Statutes on the Law of Torts, at p.- 17 (19€2). 


Merryweather v. Nizon and its Reception in India 


Journal 59 


the kind. A court may on grounds of public 
policy refuse to grant such a relief when the 
parties are guilty of a wilful wrong.? It hag 
been said that what is recognised is the con. 
tribution to the judgment-decree, the immoral 
or illegal (for want of better expression) aspect 
of it being no longer to the point! However, 
views to the contrary are not wanting. Prof. 
Kenny observes :1 


“The law should discourage mutual contri- 
bution amongst wilful .tortfeasors towards 
defraying the legal penalties of their wrong 
doing.” 

It is interesting to note the reception of the’ 
rule in Merryweather v. Nixon in India. First 
the rule was applied in a couple of cases.” 

_A definite change seems to have taken place 
after the decision of the House of Lords in 
Palmer v. Wick. There is a judicial dicta in 
a number of cases"? of different High Couris 
that the wide rule in Merryweather v. Nizon 
may not be applicable to India. The Allahabad 
High Court in Prabhu Dayal v. Dwaraka 
Prasad“ end the Madras High Court in 
Yegnanarayana v. V. Yagannadha Rao, AIR 
1932 Mad 1 (2) applied the rule to conscious 
tortfeasors. - 

After the Law Reform Act, 1935 the courts 
in India again came to be influenced by the 
winds of reform from England. For instance; 
the full Bench consisting of Wali Ullah, Agar. 
wala and P. L. Bhargava JJ. (all ina aimilar 
tone) observed,” 


“T am quite clear in my mind that the rule 
laid down in the English cage of Merryweather 
v. Nixon has no application fo cases arising 
now in this country. It cannot be invoked ag 
a rule of thea English common law on the 
ground-of justice, equity and good conscience 
for the simple reason that since 1935 it no 


9. Per Denning J. in Askey v. Golden Wine Co. 
Ltd. (1948) 2 All E R 35 and also sse arti. 
cle in (1949) 208 L T 228, 239, Williams, 
Joint Torts, at p. 88 (1951). 

10. See J. Fischer Williams, The Rule in Merry- 
weather v. Nixon, 17 L Q R at p, 293. 

11. Select cases on the Law of Torts, at p. 221 
(5th ed.). 


12. The cases which are usually cited are Har 
Nath v. Haree Singh; (1872) 4 N WP 
H CR 116; Gobind Chunder v. Srigobind 
Chowdhary, (1896) ILR 24 Cal 330; Manja 
v. Kadugochen, (1884) ILR 7 Mad 89 and 
Ramratan Kapali v. Aswini Kumar Dutt, 
(1910) ILR 37 Cal 559. 


18. Krishna Ram v. Rakmini Sewak Siegh, (1887) 
ILR 9 All 221; Parasotam Das v. Lachmi 
. Narain, ILR 45 All 99: (AIR 1923 All 67); 
Sheo Ratan Singh v. Karan Singh, AIR 1924 
All 857 and Suput Singh v. Imrit Tewari, 
(1880) 5 Cal 720, 
14. AIR 1932 AN 334. $ 
. Dharni Dhar v. Chandra Shekhar, AIR 1931 
All 774 (FB). 


m 
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longer remains part of the English common 
law. The rule is devoid of the basic principle 
of equity that there should be an equality of 
burden and benefit” 

In Khushro v. N. A. Guzder® the Supreme 
Court refrained from expressing its opinion on 
the correctness of the Allahabad Fall Bench 
observations on Merryweather v. Nixon. Sikri 
J.» observed, : 


“Tt is not necessary jo decide whether the 
Full Bench decision of the Allahabad High 
Court lays down the law correctly, because 
even if it is assumed that this is the law in 
Indias it would not affect the rights of the 
plaintiff.” 

In fact the rule in Merryweather v, Nizon 
came to be relied upon in situations in which 
it has no relevance. Partition suits,” suits for 
mesne profits,’ for possession of land, or a 
suit on a promissory note”? where the plaintiff 
having paid the whole costs, claimed contribu- 
tion from those who were jointly sued with 
him. The basis of the rule, a tort?! being 
jointly committed being absent, they do not 
call for the application of the rule in question. 
This is even so in Dharnt Dhar v. Chandra 
Shekhas** where the Full Bench has spent Jot 
of energy and time in research. Surely in all 
these cases it ig sufficient to rely upon the 
principle. 

“Prima facie a right of contribution exists 
between persons against whom a joint decrea 
has been passed and it is for the defendants 
seeking to avoid the liability to show some 
equity which entitles them to exemption” 
applies.” 

There are however cases where the appli- 
cability of the rule was involved. In Yegna- 


16, AIR 1970 S C 1468 (1475), 


17. Kameed Alim Saheb v. Ebrahim Sahib, (1903) 
ILR 26 Mad 878; Mahabir Prasad v Dar. 
bhangi Thakur, ATR 1919 Pat 155; Keshav 
Vithal v. Hari Ram Krishna, AIR 1924 Bom 
as, Mulla v. Jagannath, (1910) ILR 82 All 


18, Shec Ratan Singh v. Karan Singh, AIR 1924 
All 857; Sashi Kantha v. Promode Chandra. 
ATR 1932 Cal 600: Nihal Singh v. Collector 
of Bulandshahr, AIR 1916 All 160 (2). 


19. Fakire v. Tasadduk Husain, (1897) ILR 19 
All 462. 

90. Narayana Murthi v. Komali 
AIR 1927 Mad 790. _ 

21, Even if mesne profits are construed as case 
involving the tort of trespass, the rule in 
Merryweather v. Nixon cannot be invoked 
urless they are committed intentionally. 

99. Tt was a claim for contribution arising out of 
the suit for possession of the property sold 
to him and for mesne profits. 

23. See Baldeo Tewari v. Haribhajan Singh, AIR 
1963 Pat 227; Fazl Ali J. in Bishambhardeo 
Narayan Singh v. Hitnarayan Singh, AIR 
1961 Pat 103. 


Chandrayya. 


Merryweather v. Nixon and its reception in India 


ELER 


narayana v. V. Yagannatha Rao, one D 
agreed to sell some lands to V. P knowing that 
there was a contract between D and V, pra- 
vailed upon D to sell the lands to him as he 
was prepared to pay him higher price and also 
to fight out the matter wita V. V brought a 
suit for the specific performance of the agree- 
ment to sell the lands in his favour making 
both D and P defendants to the suits. D did 
not contest the litigation and it was carried on 
solely by P. V obtained a decree in the suit 
jointly against P and D. The amount for costa 
having been collected entirely from P, P sued 
D and V for contribution. These facts which 
depict a common Indian rural situation aptly 
demonstrate the unsuitability of the broad 
scheme of contribution ag introduced by the 
legislation of England. Generally the injured 
chooses the fat man and no great injustice is 
done by discouraging contribution in such 
cagos.24 Madhava Nair J. rightly (setting aside 
the claim for contribution) observed, : 


"From the consideration of the above 
authorities two points emerge, viz , (i) that 
though the rule in Merryweather y Nizon is 
not applicable in its broadest form, still if an 
act is unlawful or the doer of it knows it to 
be unlawful as constituting either a civil 
wrong or Criminal offence he cannot maintain 
an action for contribution.’ 


Khushalrao v. Bapurao, ATR 1942 Nag 52 
and Venkata Rao v. Venkayya” are two other 
cases where the applicability of the rule was 
considered. Courts reflected to the changes 
introduced in England by the 1935 Act and 
ordered contribution. In the first case tort was 
committed only in the technical sense and in 
the second case there was no clear finding on 
24, James, Contribution Among Joint Tortfeasors : 

A pragmatic Criticism, 54 Harv. L. Rev., 
1170 (1941); Gregory, Contribution Among 
Joint Tortfeasors : A defence, 54 Harv. L. 
Rev. 1170 (1941). 


25. Salmond, Torts p. 103, para 2; Pollock on 
Torts, at p. 203 (18th ed.); Clerk and Lind- 
sell, at p. 60; Per Kennedy J. in Burrows v. 
Rhodes & Jamson (1899) 1 Q B 816: “It 
has I think long been settled law that if an 
act is manifestly unlawful, or the doer of 
it knows it to be unlawful, as constituting 
a civil wrong or a criminal offence he 
cannot maintain an action for contribution.” 
Adamson v Jarvies; W. H. Smith & Sons v. 
Clinton and Harris (1908) 99 L T 840; 
Weld Blundell v. Stepens (1920) A C 956. 


26. Even in Dharani Dhar v. Chandra Sekhar 
Agarwala J. observed on this Madras High 
Court decision, at p. 788: With all respect 
it may be stated that the suit was correctly 
decided because upon the facts of the case 
there was no equity on the plaintiff’s side.” 
Wali Ullah J. offered no comments. 


27. AIR 1943 Mad 38 (2). 
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the ‘question whether the plaintiff and tae 
defendant were joint tortfeasors. 


In some torts like malicious prosecuticn, 
deceit or fraud and alsə in torts which are 
committed wilfully it may be better not to lay 
down any hard and fast rule. It is quite likey 
that some unscrupulous lawyers may suggest 
such suits even amongsi their criminal clien:s. 
This ig an area which should better be left 
to the judicial discretion. At least in jur:s. 
dictions like India where the provisions of 
English Law Reform Act, 1935 have mot 
been reproduced this view needs close atten- 
tion, 


A Comment on Union of India v. Murasoli Maran 
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The legislaior in India may also take note 
of the defects of the English enactment which 
have come tc the judicial notice in England 
and elsewhere. 


28. George Wimpey & Co, v, British Airways 
Corporation (1954) 8 All E R 661; Merlihan 
v. A, C. Pope Ltd. (1945) 2 All E R 449; 
Hordern Richmond Ltd. v. Duncan (1947) 
1 All E R 427; Hart v. Hall & Pickles Ltd. 
(1969) 1 Q B 405; Scott J. v. West Yorkshire 
(1971) 2 Q B 651; Wah Tat Bank itd. v. 
Chau (PC) (1975) 2 W L R 475. Hall v. 
. Bonnett (1956) S A S R 10; Baylis v. Waugh 
(1962) N Z L R 44; Walsh v. Curry (1955) 
NI 112 and Coppins v. Helmers (1£65) 65 

S R (NS W) 158. 


A COMMENT ON 
UNION OF INDIA AND OTHERS v. MURASOLI MARAN, 
A. I. R. 1977 S. C. 2251977 LAB. I. C. 26 (Jan) 


(By ANIRUDH PRASAD SINGH, M.A. LUM; Faculty of Law, University of Gorakhpur, 
Gcrakhpur.) 


The recent unanimous pronouncement of the 
Supreme Court of India in Union of India amd 
Others v Muraioli Maran, pronounced on 
sixth of December, 1976 (reported in AIR 
1977 S CO 225) (Jan) presents a landmark -n 
the multilingual Indian Federalism. The 
case was heard by a Bench of three Judges st 
the Supreme Court consisting of A. N. Ray, 
C. J., M. H. Beg and Jaswant Singh JJ. The 

. unanimous decision was pronounced by the 
learned Chief Justice himself. 


In the instant case a series of governmental 
orders, viz., the Presidential order dated 
27.4.1960; the Railway Board Orders dated 
25.1.1962; Memoranda or orders of the 
Ministry of Home Affairs, D/. 3-3-1966 sad 
the Posts and Telegraphs Department Orders, 
dated 6-2.1965; 4-12.1965, 23-9-1967, 19-6-68 
and 9.2.1970, were challenged. One of the 
petitioners in the High Court, Mr. Murascli 
Maran was M. P. and contested the petition ts 
representative of the people. His locus stanli 
was challenged and it was rightly held by the 
High Court that he could not maintain the 
petition. The petitioner in other. writ petitien 
was Assistant Manager in the Office of the 
Post.Master General, Madras. 

The petitioners put two-fold grounds of 
attack against the governmental orders, (1) the 
Presidential order ceased to have any effest 
because the second Language Commission wis 
not appointed as contemplated under Article 324 
of the Constitution and: (2) the Presidential 
order and other orders, circulars and mem- 
randa issued pursuant thereto were inconss- 
tent with section 3 of the Official Languagss 


Act, in as much ag they placed persors like 
the petitioners in a disadvantageous position 
on account of thoir having no proficiency in 
the Hindi language. The potitioners pressed 
their contention that the Pregidential order 
making obligatory for Central Government 
Employees below 45 years age to take training 
in Hindi, became invalid after the insertion of 
section 3 (4) to the Official Languages Act by ` 
Amendment in 1968. In other words, the Pre- 
sidential order would not have any effect 
when the Official Languages Act, occupied 
the game field. 


Mr. Lal Narain Sinha, the Attorney General 
of India submitted on behalf of the Union that 
(1) the instructions were aimed at promoting 
the policy of the Constitutional provisions that 
Hindi should be the Official language of 
the Union; for fulfilment of this objective em- 
ployees of the Government of India ought to 
be trained in Hindi language; (2) No one was 
placed af a disadvantageous position even if 
one could not qualify oneself in Hindi. In 
this way in the submission of the laarned 
Attorney General, the Government was within 
its rights to issue orders obliging its employees 
to take training in the Hindi language, so as 
to perform their duties in an efficient and 
smooth manner, when Hindi becomas the 
language of the Union. . 

The High Court, however, was not persuad- 
ed by the arguments of the Attorney General. 
Conceding the arguments of the petitioners it 
held that the directions were inconsistent with 
Section 3 of the Official Languages Act, 1963. 
It also held that penal consequences which 
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followed if a. Government employee absented 
himself from Hindi classes had the effect of 
putting such an employee ata disadvantage. 


The Supreme Court in appeal against the 
decision of Madras High Court had to deter. 
mine the real object and sequence of the Pro- 
sidential order and the Parliamentary Act. 
It is humbly submittad that the High Court 
could not appreciate the constitutional inspira- 
tions enshrined in Articles 343, 344 and other 
relevant Articles relating. to Official Language. 
It put a very narrow and conservative con- 
- struction to Article 343. Without appreciating 
the real object of relevant provisions, the High 


Court relied on petitioners’ contention that - 


‘Article 343 is transiticnal and directions of 
_ the President are limited to the period of 15 
years from the commencement of the Consti- 
tution.’ . i 

The Supreme Court found the Presidential 
order in consonance with the recommendation 
of the Official Language Commission, appointed 
on June 7, 1945, by the President, under 
Article 344 (1) and approval of Committee of 
Parliament ag envisaged under Article 344 (4), 
which was of opinion that the Government 
should prescribe obligatory requirements on 
Government servants to qualify themselves in 

Hindi Language, 


After the perusal of relevant provisions 
enshrined -in Articles 343, 344 and obligation 
of the Union under Article 351 to promote the 
spread of the Hindi language, to develop it so 
that it may serve as » medium of expression 
for all the elements of the composite culture 
and to secure its enrichment ete., the Supreme 
Court pointed out that the provisions of the 
Constitution indicate the progress towards the 

"use of Hindi language.. The court speaking 
through Chief Justice Ray, put a very per- 
suasive and appropriate interpratation of 
Article 344 (6). In the words of the learned 
Chief Justice himself : - k 


“The non-obstante clause in Article 344 (6) 
does not operate only against Article 344 (1) 
and (2) but against the entire Articls 344 for 
the reason that so far ag transition is con- 
cerned the directions under Article 344 (6) 
may continue. Articles 343 and 344 deal 
with the process of transition. The ultimate 
aim is provided in Article 351 which fulfils 
the object of the spread and development of 
the Hindi language and enrichments of the 
composite culture of India. Article 344 (6) 
takes into account this objective and is intend. 
ed to-determine the pace of progress and to 
achieve the same”. 

The Learned Chief Justice appreciating the 
real significance of Article 344 (6) made iż 
clear that the provisions contained therein 
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A. I. R. 
are not exhausted by using it once. The 
President can use it for more than one 
occasion. Neither its effect could be said to be 
exhausted by using it once, nor at fhe end of 
15 years from the 2ommencement of the Con. 
stitution. The contrary interpretation would 
create anomaly. The real gravity cf the conse. 
quence is clear from the observation of the 
Court. “It would be strange that the steps 
necessary for the change should be given up 
at the expiry of 15 years because what is said 
to be switchover from English to Hindi haa 
not been pogsible and Parliament provided by 
law for the continued use of the English 
language for particular purpose specified in 
that law” (pp. 230.231). 


The Supreme Court of India seoms to have 
appreciated the contesting claims in respect of 
Governmental Language Policy. On the one 
hand, the Hindi speaking States have been 
anxious to quicken the transition from English 
to Hindi, on the other, the non-Hindi speaking 
States degired both the languages to continue ag 
Official language till all tha States agree. This 
decision of the Court indicates the high ap. 
preciation of pragmatic approach in the special 
conditions of multi-lingual Indian Society. The 
Judicial pragmatism is clear in these words: — 


“The Presidential order keeps in view the 
ultimate object to make tha Hindi language ag 
Official Language, but takes into note the 
circumstances prevailing in our country and 
considers it desirable that the change should 
be a gradual one and due regard should ba 
given to the just claims and the interests of 
persons belonging to the non.Hindi speaking 
areas”. . 
The court rejecting the contention of respon. 
dents based on the ground of inconsistency 
between the Presidential order and the Act, 
pointed out that the Act merely continues the 
use of the English language in addition to 
Hindi. In this way the Presidential order 
duo to the force of non.obstante provision in 
Article 344 (6) is paramount and the Parlia. 
mentary Act supplements the Presidential 
order. 


The Supreme Court algo repelled the con. 
tention of respondents based on the principle 
of ‘occupied field,” which does not find placa 
in Indian Constitutional Jurisprudence. Tha 
court found the provisions of the Presidential 
order and the Parliamentary Act operating in 
different fields. The Learned Chief Justice 
concluded :— 2 

“Parliament is legislating in a different 
field. The field is the permissive use of English 
language in addition to Hindi during the period 
following 15 years, becauge the change to. 
Hindi could not be complete. The transitional 
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gperiod hag excéeded 15 years. The Pregidenfial . 
order keeps in view the steps. fa replace the 
use of Inglish language.’ The operation of she 
Act and the Presidential order is:in different 
_ fields and, has different purposes. The Aci is 
to continue the usé of English language after. 
the expiry -of fiftesn years. Tha Presidential 
<order on the other hand is to provide for the 
progressive use of the Hindi language.” `., 


‘The Supreme :'Court also disagreed with sha 
High Court on conclusion: drawn’ by. the “High 
Court that persons were put ata disadvantege. 
The Suprema Court found that. the Presidan-’ 
“tial order (1) conferred an additional quali- 
fication on those who learn Hindi; (2) Prizes 
offered and - consequent probability of inéreass. . 
in pay are incantiye; (3) The enforcement of”. 
attendance. at Hindi class is step in aic of: 
‘fulfilling the objec: of what is described’ as | 
“in service training in Hindi language’. The ” 
training is projécted during duty hours -free 
-of cost and no penalty is imposed for failure. 
‘In this way the sole object ofthe Presidensial - 
order ig to promoie the spread. of ‘Hindi ,lang-.: 


Employees the facilities to take training in . 


Hindi language wken they are in service. 1. 
By allowing the appeal “filed by the Urion = 


-of India, the Supreme Court has marked the 
appreciation of national language ‘securing the - 
unity and integrity of India. The judial : 
dynamism and pragmatic appreciation of the’ 
' felt necessities of the . time represent an 


emerging dimensional approach to the multi... 


lingual Indian Federalism which should be + 
“regarded asa dynamic process of converiing 
. Hindi into a: link language throughout the. 
gountry. This decision recognizes the rok of - 
Central lead in furtherance ‘of the develop. 
-ment of link language securing the unity and 
“Integrity of India. 


veducation viz., 
Krishna A. I. R. 1968 8C 703, D; dV. 
College Bhatinda v. 
41971 8 C. 1731 ateu wherein the Suprsma 


‘Subordinate Judiciary under the Constitution — 


.The decision is in son." 
onance with the various decisions of the - 
Supreme Court pronounced in the field of” 
Cujarat University V. Shri’ 


State of Punjab A. L R. - 
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Court held that the Centre has power to main. 


tain the standards and coordination in higher 
education and’ sò the Universities could not 
make a local language exclusive medium of 
instruction. 


The Judicial dynamism.. expressed i in Union 
of India v. Murasoh Maran, A. 1. R. 1977. 
S. C. 225. reminds us of the federal approach 


* of the Supreme Court’ in its prior decision 
‘pronounced on.7th March, 1976 ih R. R. 


Dalvai v. State of Tami Naidu A. I R. 
1976 S. 0. 1659 =1976 Lab. I. O. 1121. 


- The case was heard by the same Judges’ 
‘bench as the present case. 


In both cases the 
“Learned ‘Chief Justice delivered the unani- 
“mous decisions of the Court. In Tamil Nadu 
‘case the court. condemned. the State action by 
granting ‘pensions to the anti-Hindi agitators. 


“The court found it full ot thé vice of disinte- 
gration and fomenting figsiparous tendencies. 
‘In this way ` the” court: discouraged State’s 
‘action to excite:, emotion ‘against’ Hindi—the 
“national language. - 


. t hi h G ae 
mage and to provide , the Central: ‘Goverhment = : Court, Hag encouraged i a Central Gaven.: 


In. tha’ present case the, 


ment’s programmes. to develop and „spread 
» Hindi smoothly.. 


Indian federation has sui generis language 

problem. ~The diversity. in languages is clear 
‘from the. Linguistic Survey. of India, which 
- states that there are in. all ‘one’ hundred and 
seventy, nine ‘languages and five huncred and 
forty four dialects in the country. However, 

Hindi. is a language which is spoken by the 
“largest number of the people in the country. 

That-is why:the Constitution of India naming 
14 languages in the Eighth “Schedule, declar- 
ed’ Hindi to be’ the lingua. -franca for India. - 
The decision of the court strengthens the 


unifying forces in Indian multi. lingual federa- . 
‘tion where two opposite forces ~ centripetal 


and centrifugal .are continuously st work. 
Let us hope that. in the near futuras Hindi 
will achieve-its due status.of official Language 
—link-language throughout ‘the country and 


create a sense of nationalism and unify in © 
mul tingest country like ours. 


"SUBORDINATE ‘JUDICIARY UNDER THE CONSTITUTION 
i : Buann Husi:N, M.A., Liat. Advocate Nagpur. 


This note is ee to explain the pos: tion 
sof the subordinate Judiciary with referance 
to the Constitution ag adumbrated by the’ 
Supreme Court in a series of decisions handed 
down in the last about 15 years. In the 
“Constitution. there is a special Chapte: in- 
Wart VI entitled ‘Subordinate Judiciary’ deal- 
dng with the subject. “This Chapter consisting 
rofl 6 articles, nearly four of which are of an 


insubstantial naturé, make easy reading. The 
simplicity of the language in which they are 
couched may create a deceptive impression. 
This form in which they are couched may 
seem to approach the ideal’ of brevity and 
clarity ` personified. “Reading the many deci- 
sions of the Court would dispel this superficial 
impression. Each decision, the number total- 
ling more than a dozen, between 1961 and 
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and 1976, has been landmark illuminating 
some obscure word or combination of words. 
A proper narration requires profuse citations 
from the precedents, apart from setting forth 
the text of the articles themselves. 

. 2. First, the historical background. The 
need for a historical prospective hag been 
stated thus in Bagchi’s: case, A I R 1966.8 C 
- 447 by Hidayatullah J: — 


“This group of articles is intended to make 


special provision for the judicial service of the 
State. To understand why this special chapter 
wag necessary when there is Part XIV dealing 
with services under the Union and States it 
is necessary to go into a little history of this 
constitutional provision.” 


political situation in the early part of the 
‘century. Witnesses appearing before the 


Islington Commission: were insistent about two ` 


demands : (i) recruitraent from the Bar to the 
superior’ judicial service viz. the District 
Judgeship, and (ii) separation of the judiciary 
‘from the execitive. The Commission which 


` submitted its report in 1915, felt that “there | 


was justice in thege- demands and opined ‘to 


bring this about,. legislation would be ‘re: - 


quired’, The first World War had begun, and 


the Government of India Act, 1915 had: conie 
into opsration. These combined to prevent - 
giving shape to the recommendation of the ` 


Commission. ‚When the Montague-Chelmsford 
enquiry was in progress irrelevancies ‘like 
reservation of posts for Europeans clouded the 


‘atmosphere and the issue of.reforms inthe : 


judicial service lay shelved. The. problem was 
revived in the discussions preceding the enact- 
ment o? the Government of India Act, 1935. 
` A Joint Committee which dealt with the issue 
in detail, made the „following oft.quoted 
observation : :— 


“It is the Aborda judiciary in India 


who ara brought mosi, closely into contact 


swith the people, .and it is no less important, 
perhaps indeed even more important, that 


their independence should be placed beyond: 


question than in the casa of superior judges.” 
With a view to. ensure judicial independence 
to the extent then possible, Sections 254 ‘to 
256 word inserted in. the 1935 Act. This 
brought the subordinate civil judicial service 
under the High Courts control. But the 
subordinate criminal service continued ‘to be 
under the sway of the Executive. With Inde. 
pendence, came the need to frame a Consti. 
tution. Tha Founding Fathers had inherited 
a host of inequities and anomalies in the 
administrative set.up. By an unbelisvable act 
of inadvertence, the Dratt Constitution omitted 
even the slight advances made under the 
1935 Act. If that lepse had remained un. 
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noticed, judicial services would havea come 
under Part XIV dealing with services under 
the Union and States. Fortunately, an amend. 
ment was moved and accepted which brought 
Article 233 to 237 into the basic document. . 
Their being placed ina saparate chapter im. 
mediately after the provisions in regard to 
High ‘Courts has a significance of its own 
They went a little further than the corres. 
ponding provisions of the 1935 Act. In the 
words of Hidayatullah J., in Bagchi’s case 
(AIR i966 S C447) :— > 


"They vested the ‘control’ of the district 
Courts and the Courts. subordinate thereto im 
the High Courts.” 


- In Chandra Mohan v. State of Uttar Pradests 
The origin of the ‘chapter. is traceable to bs: 


(A I R 1966 S C 1987) Subbarao C. J., sum: 
marised the position emanating from the 


À: articles in these words :— 


“The gist of the provisions: may 3 stated 
thus : Appointment of persons to be, and the 
posting ‘and promożion of District Judges im 
any State shall be made by the Governor of 
the State. There ara two sources “of recruit. 


-ment, viz. (i) service of the Union or State; 
‘and (ii) members of the Bar. The said Judgeo 


from the first sourca are appointed in consul. 
tation -with the: High Court and those from 
the second source ara appointed on the recom: 
mendation of tha. Eigh Court. But in the case 
of appointment of persons to the judicial. ser~ 
vice other than as District Judges. they will 
be made by the Governor of the’ State im 
accordance ‘with rules framed by him in con- 


‘sultation with the High Court and the Public 


Service Commission. But the High Court has 
control over all the District Courts and Courts 
subordinate thereto; subject to certain pres. 
cribed limitations.” 

Article 236 is an interpretative ane of 
the remaining part of the chapter. In the firss 
part, appears the extended definition of the 
expression ‘District Judge’. To be brief, the: 
expression covers (i) superior criminal Courts 
presided in by Sessions Judges, Assistant Ses. 
sions Judges, Additional Sessions Judges, (ip 
superior Civil Courts presided in by Joint, 
Additional and Assistant District Judges, Gii} 
Chief and Additional Chief Metropolitan Magis- 
trates, (iv) Judges of the City Civil Courts; 
(v) Chief Judge of s Small Cause Court. The- 


~second part defines ‘Judicial Service’ as con. 


sisting of Civil Judicial personnel inferior to a. 
District: Judge as defined above. Anticipating. 
moves for separation of the judiciary from the 
axecutive, Art, 237 has empowered the Gover. 
nor by a public notification to apply the chap. 
ter as a whole to any class or classes of 
Magistrates. This. enabling power was consi. 
dered necessary because of the directive prin. 
tiple incorporated in Arts 56 requiring the 
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Stato te bring about a separation of the Jdi- 
ciary from the executive. Art. 236 may be 
clear, but it has given rise to some difficultes. 
In Prem Nath v. State of Rajasthan (AZ R 
1967 S C 1599=1967 Ori L J. 1569) a qres- 
tion aroso as to whether a Civil Judge coald 
be promoted as an Additional Sessions Jucge. 
Shelat J. speaking for the Court resolved she 
question thug :— 

"Factually whas happens is* that a person 

who is or ıs appointed a Civil Judge is elso 
appointed an Additional Sessions Judge. It 
makes no differenze whether he is first ap. 
pointed as a Civil Judge and then as an Addi- 
tional Sessions Judge or whether he is ap- 
pointed both ag a Civil Judge and as an Acdi-. 
tional Sessions Judge at the same time. When 
such an appointment is made, the appoirtee 
exercises both the powers of a Civil Judge and 
those of an Additional Segsions Judge. Fom 
such a combination of powers, it does -not 
follow that he ig not an Additional Sessions 
Judge or that he is a Civil Judge and therebre 
does not fall under the definition of a Dist-ict 
Judge in Art. 236 (a).” 
‘The other complexity was posed by the ax- 
pression ‘the service’ appearing in Chapter VI. 
Posing the question as to whether the Gover- 
nor could appoint persons from services otaer 
than the judicial service, to the District 
Judgeship Subba Bao O. J. in Chandra Mozan 
v. State of U., P. (AIR 1966 SC 1987) 
ruled : — 

“The setting viz., the Chapter dealing with 
subordinate Courts in which the expression 
‘the service’ appears indicates that the service 
mentioned therein is the service pertaining to 
Courts. That apart, Art. 236 (2) defines ihe 
expression ‘judicial service’ to mean a service 
consisting exclusively of persons intended to 
fill the post of District Judge and other civil 
judicial posts inferior to the post of Distzict 
Judge, The expressions ‘exclusively’ and “in- 
fended’ emphasise the fact that the judicial 
service consists only of persons intended to 
fill up the posts of District Judges and other 
civil judicial posts and that is the exclus've 
service of judicial officers.” 


Thus, if District Judges are to be appointed or 
promoted ‘if from tae service of the Union or 
Biate,’ it has to be from the above exclusive 
service of judicial officers, 

Articles 233 to 235 have given rise tc a 
welter of cases. Tha preliminary question is 
whether the Governor in appointing Judzes 
acts in exercise of his individual discretion or 
on the aid and advice tendered by the Courcil 
of Ministers? The Supreme Court speak ng 
through Ray O. J., and Krishna Iyer J. in 
Samsher Singh v, State of Punjab (AIR 1€74 
8 0O 2192—1974 Lab IG 1380), affirmed 
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that, appointments as well removal of the 
members of the subordinate judicial service is 
an executive action of the Governor to be 
exercised on the aid and advice of the Council: 


.of Ministers in accordancé with the provisions 


of the Constitution.” But this power ig not un- 
controlled. Under Art. 233 he is required te 
consult the High Court, while the next article 
compels him to consult the High Courtas alse» 
the Public Service Commission. The earliest 
case on the subject is Rameshwar Dayal v- 
State of Punjab (ATR 1961 SC 816). Compa- 
ratively speaking, the point to be resolved was- 
the easy one as to whether advocates promot. 
ed ag District Judges could take into the 
qualifying eligibility period spent as advocates 
of the Lahora High Court? Answering this 
question in the affirmative, it was held that 
there wag nothing in Art 233, compelling the 
canvassed exclusion. If the Governor had the 
power of appointment, he alone could exercise 
the powers of removal, dismissal .and reduc- 
tion in rank. This was made clear in (AIR. 
1976 § O 18991976 Lab I C1202) where e 
promoted Addl.-District & Sessions Judge wap 
reduced in rank and later dismissed from 
service, by the High Court. The Supreme- 
Cours quashed the orders, repelling tha sug- 
gested validation of the defective order, by: 
its confirmation in appeal by the ops in 
the following words: — ` 


‘If the order of the initial authority is void; 
an order of the ‘appellate authority cannot 
make it valid. The confirmation by the Gover- 
nor cannot have any legal effect because that 
which is valid can be confirmed and not that 
which is void. If the reduction in rank is 
without jurisdiction, he is deemed to continue 
as an Addl. District Judge. , The High Court. 
cannot dismiss him.” 


The word ‘consultation’ appearing in Arti- 
cles 233 and 234 has often come in fer com. 
ment. In the former article, it hag been held 
to be of pararaount importance, In the case 
reported at (1969) 2 SCWR 667 = (AIR 197C 
S C 570) the Court held that the contemplated 
consultation was not an ampty formality. 
Consultation or deliberation to be effective, 
envisaged parties making their respective 
positions known to each other and discussing: 
the respective merits and demerits thereof. 
The constitutional requirement of consultation: 
was not complied with by off-hand discussions: 
It lost all its meaning and became a mockery: 
if what the High Court has to say was receiv. 
ed with ill-grace or was rejected out of handi 
(AIR 1967 S C 903). A alight variation of the- 
impact of High Court’s view conveyed to the. 
Governor appears in (1969) 2 SCWR 667 = 
(AIR 1970 SG 370), where it is conceded thas 
the Governor is not bound to accept whatever 
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advice ig given by the High Court. But this is 
stray observation, possibly reflective of the 


“power vested in the Governor by the Constitu- 
tion and.no more. The Governor’s power ‘hag 


` þeen go construed as to make. it purely orna... 


. menial. In High Court of Punjab and Hary- 

. -ana v. State of Haryana (AIR 1975 S 0 613 
== 1975 Lab IU 375) this power was held as 
Jlimited to ‘the initial appointment of persons, 
to bo District Judges. as, well as the initial 

promotion of persons: to: be District Judges.’ 


“Confirmation of such appointees was within ` 


the ‘control’ of the High Court (ATR 1975 8 C 
. $13). Transfer of District Judges was a matter 

of control: by the High Court under Art. 235 
and the State Government had no authority 
-in the matter (AIR 1967 §-C 903). . This con- 
| trol extended to judicial officers on deputation 

‘40 posts essentially administrative in character 
(1968): 2 28.0 J 236 = (AIR'1968 8C 647). 
It was held.that the High Court could recall 
judicial officers from ` outside their regular 
dine, to discharge of judicial functions. As to 
_ holding of disciplinary proceedings, in Bagchi’ s 


Cago (AIR 1966 S- C 447}, the Court ruled that 


enquiries against judicial officers could be held 
only ` by the -High Court, though if it was of 
the view that punishments like dismissal, 
_ removal or reduction-in rank ware called, for, 
it. had to.make such a reconimendation to ‘the 


Governor for the imposition of such punish..- 


ments. This power could not be delegated by 
the High Court to extərnal agencies like the 
Director of Vigilance (AIR 1974 S- C 2192 = 


` 1974 Lab I C 1380). The High Court should - 


have conducted the enquiry proforably through 
District. Judges, for :— - . 


“Members of the subordinata judiciary dk 
up to the High Court not only for discipline, Í 


but also dignity. The- High Court acted in 
total disregard of Article 235, by asking the 
“Governmant to nates through the Director 
vof Vigilance.” ; 


In regard to the aieo judicfal pörsonnel, : 


there was nothing in Art. 235 to restrict the 
control of tbe. High Court in any manner. 
Therefore, compulsory retirement of a ‘Senior 
Subordinate Judge by the Governor, as a 
~. measure of punishment and in disregard of the 
High Court’s view, was ultra vires (AIR 1976 
& C 1841 = 1976 Lab I C.1190). Whore the 
“High Court had recommended the removal of 
-a Judicial Officer, the Governor could not nor- 
mally express his inability to accept the gaid 
recommendation. Whenever in an extra- 
ordinary case, rare in itself, the Governor 
‘felt for certain reasons that he was unable to 
xaccept the recommendation ofthe High Court, 
shis reasons had to'be communicated to the 
High Court to enable it to reconsider the 
«matter. It was, however, inconceivable: that 
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without reference to the High Court,- the 
Governor. could pass an order which had not 
been earlier recommended by the High Court. 
Under. certain extraordinary circumstances, 
the Governor could decline to accept forthwith 
a% rscommendation made by the High Court. 
Bui ordinarily ag a matter of graceful routings, 
the recommendations of the High Court should 
always be accepted by the Governor. ( Baldev- 
raj Guliani v. Punjab & Haryana High Court 
((1976).4 SCC 201 = (AIR 1976 S:C 2480).) 
Further „promotion of District Judges was a 
matter of control by the High Court. Thug 
promotion `of District. Judges to Selection 
Grade posts could be made only by the High 
Oourt (AI R 1970 S C 1616= 1970 Lab I © 


. 1336). In the matter of promotion of Judges. 


in the inferior judicial service, the power of 
the High Court is unfettered. Article 235 
vested the High Court with this power of pro. 
motion to any post inferior to that of a District 
Judge. Where the number of such posts to be 
filled was less than the number of persons | 
under consideration for those posts, it would ` 
be a case of many being called. and.a ‘few 
being chosen. Tho exercise of the power 
vested in the High Court under Art. 235 was 


„not justiciable (A I R 1962 $C 1704). The 


consultation envisaged by the Articles in the 
mattor of promotion is with the High Court. 
In AIR 1966 S C 1987, appointments to the 


posts of District Judges were made on'the `` 


basis of a selection made by a committee 
consisting of two Judges of the High Court 
and the Judicial Secretary. The lisis drawn 
up by this Committee were being sent to the 
Governor via the High Court. It was from 
these lists that the Governor used to appoint 
District Judges. According to the, Supreme 
Court, the procedure reduced the High Court 
to the position of a transmitting authority. 
It could refuse to recommend all or some of 
the persons included in the lists. It could not 
recommend for appointment persons not found 
in the lists. While the Constitution’ provided 
for the Governor appointing District Judges in 
consuliation with the High Court, the rules 
said that he could appoint in consultation with 
the Selection Committee, subject to a kind of 
veto by the High Court, which could be ac. 
cepted or ignored by the Govarnor. A Gover. 
nor could by-pass she constitutional mandate 
to consult directly ag also indirectly. In the 
first cage, he could refrain from consulting 
the High Court. In the latier case, he could 
consult the High Court and somebody. In 
either cage, the mandate was violated. 
Appointments impugned in this case were 
struck down. The victory of the petitioner 
was shortlived. The Twentieth Amendment 
to the Constitution inserted Art. 233-A which 
validated appointments. and promotions in 
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-contravention of the constitutional provision. 
it was a remedial measure and did not nullify 
the operation of the Articles. In Prem Nazh’s 
«as (ATR 1967 S C 1599 = 1967 Cri LJ 
1569) but for this validating amendment, 
appointments made on the recommendat.on 
-of a High Court Committee would have been: 
‘held invalid. The Committee there consisied - 
-of the Chief Justice- and two Judges of che 
-Hish Court. It was held that ‘such a Oom- 
mittee could not substitute for the High Cotrt. 
Appointments made on the -recommendationg . 


of such a Committee contravened Art. 233:—~ -.: 


“The Article envisages: consultation vith 
‘the High Court and not with any other bedy’ 
guch as the Selection Committee. which camot , 
substitute the High Court, though the mem- 
bers thereof happen to be Judges of the, High : 
Court.” 

But it does not appear that the High. Coweta 
‘functioning through Committess is whelly 
‘impermissible, In Amal Kumar's case (AI R 
1962 S O 1704) the actual selection was made 
by tho -English Committee. It was presumed 
‘that the resolution of this Committee . must 
have been placed before all the Judges and 
that the Full Court must have concurred with 
“the recommendation. of the Committes. Wkere 
‘this could be proved or implied, there wat no 
‘impediment. 


Having noticed the unflinchi ing vie ws of the 
‘Supreme Court in the matter of ensuing, 
High Court control and primacy over the 
-subordinate judiciary, if is necessary to eicit 
the reasons therefor. This-is to be found in. 
‘the following passage from Palekar J’s opinion 
-given in  slighily different context. Thè 
. opinion is to be found in (AIR 1974 SC 710= 
1974 Cri L J 631) and proceeds thus':-- . 

"Judicial administration is an integrated 
function of the Judge and cannot suffer any 
“dissection so far as maintenance of high 
standards of rectitude in judicial administra- 
‘tion ig concerned. ‘The whole set-up of a Court - 
«is for the purpose of administration of justice 
and the control which the Judge exercises over 
his assistants has algo the object of main:ain- 
ing purity of administration of justice. These 
observations apply to all Courts of justice in 
‘the land whether they are regardec as 
-Auperior or inferior courts of justice. Caurts 
of justice. have in accordance with their con- 
-atitution to parform multifarious functions for 
due administration of justice. Any lapse irom 
the strict standard of rectitude in performing 
these functions is bound to affect administra- 
tion of justico which is a term of wider import 
than mere adjudication of causes from the 
eat of justice, In a country which has a 
thierarchy of Courts one above the other, it is 
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usual to find that the one whith is abova is 


entrusted with disciplinary .control over the 


one below it. Such conirol is devised with a 
view to-ensure that the lower Court functions 
properly in its judicial administration. A J udga 
administration by . mis- 
demeanour while engaged in the exercise of 
the functions of a Judge. It is, ‘therefore, as’ 
important for the superior Court to be vigilant 
about theconduct and behaviour of the sub- 


‘ordinate Jiidge, as a Judge, as it is to ad- 


minister the law, because both functions are 
essentially for administration ‘of justice. The 
Judge ‘of the superior . ‘Court in whom this 
disciplinary.. control is vested, functions as 
much as a Judge in such matters as when he 
hears and- disposes of cases before him. The 
procedure may be different. The place where 


“he sits may be different. But the powers are 


exercised in both instances in due. course of 
judicial administration.: If superior Courts 


, neglect to‘ ‘discipline subordinate Courts thoy 


will fail in- an essential function of judicial 
administration and bring the whole adminis- 
tration of justice into contempt and disrepute. 
The méze function of adjudication between 
parties is not the whole of administration of 


justice for any. Court. It is important to re. ` 
„member that ‘disciplinary control is vested in 


the Courtand not in a judge as a private 
individual. Control, therefore,.is a function as 


` conducive to proper administration of justice 


as laying down the law or doing justice be. 
tween the parties.” 


' But it must not be onei that the Court 


has been, happy at situations which have led 
to the resolving of unseemly squabbles by it 
between different organs of the State. Time 


and again, it: has counselled conciliation. In ' 


(1968) 2 S C J 236 = (AIR 1968 S C 647) it 
observed :— 

“There is no reason why there should ba 
any conflict between the High Court and the 
Government. Both the High Court and the 
Government should not forget the fact that 
powers are conferred on them for the good 
of the public and they should act in such a 
way as to advance public interests. If they 
act with that purpose in view, as they should, . 
then there is no room for conflict and no ques. 
tion of one dominating the other aris3s. Hach 
of the orgaris of the State has a special role of 
its own. But the Constitution expecis all of 
them to ‘work in harmony in a spirit of 
service,” 


A fitting finale to this article would be to 
wish that these wise words would ba heeded 
by all concérned and thus help in preserving 
the delicate balance evolved in the polity by 
our Constitution makers. 
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NIGERIAN COMPANY LAW AND PRAC- 
‘TICE. By:J. Ola Orojo; LL. M. (Lond.). 


LL, M. Pù. D. (Lagos), Jadge of the High” 


‘Court ofthe Western State of Nigeria, 
1976. Sweet & Maxwell (Tripathi). 
Pp. lili & 574. Price, £ 16.00 Net. 


This standard book on Company Law and 
practice in Nigeria, designed especially for 
lawyers and accountants, provides an authori- 
tative and fully comprehensive account of com. 
pany law ag it is practised in that country.’The 
text draws together both the relevant English 
law which originally helped to influence the 
over all shape and pattern of the law, and the 
growing body of Nigerian Statute and Case 
Law which’ directly governs the’ practice 


-. today. Instead of presenting the subject as a 


mere collection of dry principles and proposi- 
tions, the author has presented it as it operates 
in practice, with the aim of making the book 
useful to as wide a readership as possible. He 
hag added a number of ‘appendices designed 
mainly for legal practitioners and company 
secretaries as well as given copious references 
to other works. 


2. The book deals with the Watery of com- E 
pany law, formation of a company, memoran- 


dum of association, articles of association, ‘pro- 
moters, & consequences of incorporation. Tt 
discusses the liability of a company for the 
acts of its organs and officers, flotations, mem- 
bership, capital, shares and debentures. It” is 
concerned with directors, meeting of the com- 
pany, enforcement of directors’ duties, accounts, 
auditors, dividends and winding-up. It carries 
_ an index and tables of cases and statutes. 


3. The book covers procedural detail ex- 
haustively and covers a much wider ground 
than ig usually the case. Lawyers,. Judges, 
accountants, company secretaries and university 
and other students should find this book an 
invaluable guide and companion, for it- is 
essential for them to have a full understand. 
ing of the structure, function, and practical 
working of companies. The all-important legal 
aspects of forming and running a company 
receive full consideration. 

R.S.S. 
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CRIMINOLOGY. PROBLEMS & PERSPEC- 
TIVES. By Ahmed Siddique, Faculty of 
Law, University of Delhi. Koreword by 
Lotika Sarkar, Eastern Book Company, 
34 Lalbagh, Lucknow Pp, xv & 334. 
Prics, Rs. 25. 


The various problems of criminology have 
been dealt with in this book in the Indian 


context and with a particular legal bias. Only 
recently the Supreme Court of India emphasis- 
ed the importance of the training of judicial. — 
personnel in modern penology. The situation 
obtaining in India has been compared to that 
of other countries, particularly the U. S. A. 
and England, wherever possible. 


.2. At -tho outset the author points out the 
e ofa uniformly accepted definition of 
crime and gives the various theories of crime 
causation, linking them to Indian conditions- 
He evaluates the yarious kinds of punishment 
today as well as the ones proposed by the Law: 


-Commission or suggested in the I. P. OC, 


(Amendment) Bill 1972. He deals with the 


_ advantages or otherwise of sentences like im- 


prisonment and fine and points out how the 
legislative trend, (Cr. P. Code) as well as the 
judicial approach has limited capital punish~ 


. ment to the very minimum. 


3. The author has stressed the importance 
of both prison reform and parole, and under- 
lined: the need for an enlightened judiciak 
approach requiring the magistrate to give a 
hearing to the accused on the question of 
sentence. -He has dealt with all aspects of the 
working of the police department and the law 
governing it, as well as with the subjects of 
probation and juvenile delinquancy. 


4, The provisions of the Children Act 1960 
and the Probation of Offenders Act included in 
the Appendix, the index of authors, the table. 
of cases and subject index are useful features, 
of the book: The author hag dealt compre- 
hensively with all aspects of the subject includ- 
ing jurisdiction, evidentiary and procedural- 
rules governing criminal cases, giving, figures 
and statistics wherever possible to substantiate 
hig observations. In addition to providing 
basic information on the subject, the study 
attempts to define issues, to raise questions. 
and to present an over-all picture of these 
issues and their possible answers. Jt is bound 
to be immensely useful to ali concerned. 
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THE INDIAN ELECTRICITY ACT, 1910 & 
THE INDIAN ELECTRICITY RULES 
1956. [Printed from the Indian Mining 
Code], By Harihar Nath, B.A. (ons). 
B.L., Law Officer, Direator-Ganerai of 
Mines Safety, Rhanbad. 1976. Ths New 
Sketch Press, Dhanbad. Pp. XXXIX & 
259. Price, Rs 8.50. 


Under the Indian Electricity Act, 1910, the 
general administration of tha Act and, subject 
to the control of the Governor-General in 
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Council, the granting of licences is left In the 
bands of the Local Government. The oxisting 
provision making licences compulsory was 
taken out, and provision was made for tnae 
grant of licences for “bulk supply,’ to meet 
cases where the applicant company proposes 
éo generate energy and supply itin large 
quantities to distributors who would retail it 
ander a separate licence to small consumers. 
The question of compulsory purchase was 
deali with, and a new section was added to 
remove obstacles which are likely to impase 
quite unnecessary hardships on individuels. 
The Act was amended so as to makeit sp. 
plicable to mines. 


2. The Indian Electricity Act, 1910 was 
amended by Act KXXII of 1959 in order to 
enlarge ‘the scope of facilities available to con- 
gumers of electricity, to extend the same fazi- 
lities to consumers served by a Government 
electricity department as are enjoyed by con- 
gumers of private licences and State Electri- 
wity Boards, to exercise stricter control over 
licensees, to take powers to regulate the Cis. 
tribution, supply, consumption and use of 
energy in certain circumstances, and to p:o- 
vide for the inspection of electric works snd 
installations of the Central Government. 


3. The 1910 Act contained 58 sections 
covering licenses, works and supply; supply, 
érangmission, and use of energy by non.licencess; 
protective clauses, administration rules, and 
criminal offences and vrocedure. The Ind-an 
Electricity Rules, 1956 dealt with inspectcrs. 
licence, general safety, precautions, general 
conditions regarding supply and use of enerzy, 
électric supply lines, systems and apparatus, 
head lines; electric traction, and additional 
precautions, in mines. The publication before 
us is an exhaustive commentary with case laws, 
and carries an index and table of cages > 
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STRATEGY FOR CRIME PREVENTION, By 
J. S. Sirohi, M å. LUM., Faculty of 
Law, University of Delhi. Foreword by 
Prof. Upendra Baxi. Dean. Faculty of 


Laws University of Delhi. University | 


Book House, 15, U. B. Bungalow Read, 
Jawahar Nagar, Delhi, Pp: XIV and £88. 
Price, Rs. 30. 


Here is a first ee to present to the 


‘reader the complicated subject of crime pre.. 


vention strategies. It lays down 2 pragmatic 
‘approach to the problems encountered by the 
police and explains the functions of law en- 
forcement agencies and the various crime pre- 
vention techniques, helping one to understand 
‘the crime gituations as they arise. a 


Reviews 


‘Journal 69 


2. In this book the author-tries to identify 
the main strategies for crime prevention, in: 
which is included police patrol, surveillance, 
and supervision, and these pages contain use- 
ful information ag well as practical sugges. 
tions. The author then deals with disorderg 
and riots, juvenile delinquency, immoral 
traffic, motor vehicles offences, social, economia 
and other property crimes. Having had a lot 
of practical experience with Army and thè 
Police, the author concentrates naturally on 
the pratical law enforcement aspects of the 
problems. Comparative data on crime preven. 


_ tion methods and processes used all ovər the 


world have been incorporated in the book, 
along with practical suggestions. Recent Court 
decisions, along with suggestions for amend. 
ing various legal aspects, have been included. 


3. As the author concludes, a stratagy for 
crime prevention has become very complicated. 
No particular theory can be guccessfully im. ` 
plemented to solve the crime problem. The 
theories of the different schools of crimino- 
logists do not provide æ complete answer to 
the complicated book of ‘crime prevention. 
Different measures for different crimes have 
therefore to be tried for meaningful resulta, 


4. It ig ‘hoped that the book would ba found 
valuable by University teachers and students, 
members of the judiciary, - traffic autkorities, 
and the public in general. R.S. 5S. 


LEGAL ASPECTS OF BUILDING AND 
ENGINEERING CONTRACTS. Illustra. 
ted with 225 cases. Revised and Enlarged 
Second Edition. By B.S. Patil, B.E. 
(Civil), LL B., M.LE., 1974. Mrs S.B, 
Patil, Upendra Housing Society, Build- 
ing No.2, Flat No. 1, 9/4 Karwa Road, 
ea Poona, Pp. 275+XX Price 

s. 35. 


This concise reference book, in a handy and 
compact form, is a practical guide to engineers, 
architects and contractors, as well as owners 
who rarely possess technical or legal know- 
how. The second edition, under review, has: 
been thoroughly revised and re-written. New 
material has been added, the cage Jaw np- 
dated, many important Court decisions dis- 
cussed, and new grounds of dispute sovered. 
The book has now become useful algo to arbi. 
trators, consultants and the legal profession. 


2. The book explains the rights and liabi- 
lities of different parties to building and engi- 
neering contracts. It discusses the funda. 
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mental principles: of the aes of contract, Viz. 
offer and acceptance, form and consideration, 
. reality of consent, capacity of the parties, and 
. legelity’ of the object. Phe author has also 
explained topics like execution of contracts, 
their termination and breach, and remedies 
for breach, and given statutory provisions 
from the, law of contract. Reference has been 


, made to the important decisions of the highest. 
judicial tribunals of India, U. S. A. and Eng. 


land, with the brief facts of each case and 
their ratio decidendt. 


3. The book deals with the tender, the ae 


tract, Contracts by Government, and varia- 


`. tiong, and deviations. It considers the time for 


completion and delay in completion, penalty 
and liquidated damages, quality of work and 
‘defects, and is concerned with measurement, 
valuation and payment,, breach of contract, 


arbitration, sub-contracts, and contract between . 


‘owner and engineer, and gives nearly 220 
cage references. 


4, Here is an nly Seal “study of the’ im- 
portant provisions of contract forms and con- 
. ditions in common use. Both in relation to 
the judgments of the Courts and the provi- 
sions of the contract forms, the author makes 
constructive suggestions. 

O R 8.8. 


SOCIAL JUSTICE AD THE CONSTITU. 
. TION (Sir Alladi Krishnaswamy Aiyer 
Endowment Lectures, Sudhra University, 
1975). By P, Jaganmohan Reddy, B. Gom. 
(Leeds), B A.. LL.B. (Cantab), of Gray’s 
Inn, Bar.at-law, Yice Ghanceller, 
Osmania University, and formerly 
Chief Justisa, High Cours of Andhra 
Pradesh, and Judga, Sapreme Court of 
India. With Presidential Remarks by 
Justice Alladi Kuppuswami, Judge. High 
Gourt of Andhra Pradesh, Hndhra 
University Press, Waltair, Yisskha. 
patnam. Pp. ix x 9%, Price, Bs. 8, 


.. Is the Constitution’ of India adequate to meet 
- the challenges of today? Is it a suitable 
‘dnstrument to attain the goal set out in the 
Preamble? Is it necessary to alter the Funda. 
mental Rights guaranteed by the Constitution in 
order to reach more quickly the social and 
economic goals set out in the Preamble and 
_ Directive Principles? What role should the 
* Judiciary be assigned in the-overall national 
drive towards economic freedom and Social 
Justice ?- In these lectures, delivered by Mr. 
Jaganmohan Reddy in 1975-under the Sir 
Alladi Krishnaswamy Aiysr Endowment, 


rah 
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he siden himself to these and other alliec 
questions, 

2. These lectures present to the reader 4 
masterly appraisal of the Supreme Court’: 
contribution towards upholding  society’s 
cherished interests as reflested in the Fanda. 
mental Rights and Directive Principles. In the 
first of- these three lectures, Mr. Reddy 
examines whether the idea of social justice as 
understood to day was prevalent in ancient 
India as also under the earlier and medieval 
European Law. He referred to the history 
of the attempt to abridge or take away Funda. 
mental ‘Rights leading up to Golaknath’s case 
He further examined what was involved ir 
the Bank Nationalisation case and the Princes’ 


' case and added that the judiciary had, in affect, 


never really been hostile or intended to 
obstruct any advance by legislation towards 
social justice. Because of .the Constitutional 
and legal defects in implementing legislation, 
Courts struck them’ down, giving an oppor- 
tunity to the legislature to rectify them, and, 
ultimately, they were thon held valid. 


3. In the second lecture Mr. Reddy dealt: 
with the Twenty-Fourth, Twenty-Fitth and 
Twenty-Ninth Amendments and briefly analys- 
ed the judgment in Keshavananda Bharati’s. 
case. He dealt with the ratio of Khanna’s judg- 
ment, the implications and contentions put 
forth by Government in that case, and the 
aspect of judicial review. Ha discussed the- 
Directive Principle under Art. 39 (b) and (e), 
the aspect of economic justice; the scope of 
Art. 31.0 in relation to Ars. 31-A; and the- 
reservations and minority rights in educa- 
tional matters. In the final lecture, he deals. 
with several other matters relating to social 
justice which came before the Supreme Court. 
and its attitude to them to examine whether 
that Court has ever impeded or obstructed the- 
State from enforcing its objectives. Often it is 


‘the Courts who have upheld legislation for the 


uplift of the down-trodden, labour welfare, 
women’s welfare and children’s welfare. 


' & After .the dasision in  Kesavananda. 
Bharati’s case the abrogation and taking away 
of the right to property should not present any 
difficulty. In view:of the subsequent desision- 
which became available after delivering these 
lectures, Mr. Reddy added a Post Seript at 
the end. It is clear that any Government. 


‘which wants to implement social justice by 


expropriation and extinction of property cam 
do so now. As observed by Mr. Justice Kuppu- 
swami, the lecturer has dealt slaborately with 
the interpretation of the Constitution by the 
Supreme Court during tke last twenty-five 
years and if the objectives had not been fully 
realised it was due to the inherent limitations 
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placed on a Court of Law as also to the failure 
of the Legislature and the Executive to bring 
forward the necessary legislative and executive 
measures. In short, Mr. Reddy’S main purpcse 
hag been to defend the Judiciary against tae 
allegation that it is obstructionist, or obscu- 
rantist, or conservative. R.S.S. 


SEGREGATION AND UNTIUCHABILITY 
ABOLITION. By Mangal Chandra Jain 
Kagzi Metropolitan Book Co. Pyt. Ltd, 
4 Netaji Subash Marg, New Delhi, Pp. ix 
& 253. Price Rs 60, 


This comparative study attempts to arti- 
culate the already tried constitutional, legal, 
legislative and judicial, solutions and metheds 
with particular reference to the school de- 
segregation process in the U. S. A. and anti- 
untouchability law enforcement in India. With 
reference to Amorican Constitutional law, the 
author lucidly summarises the landmark judi- 
cial decisions, the resistance to them, ensu-ng 
confrontation between State Courts, executives 
and legislatures on the one hand, and che 
Supreme Court and the Federal Governmsnt 
on the other. He relates the Indian experience 
regarding “‘untouchability” through the consti- 
tution and through legislation to the Ameriean 
experience. His main jpurpose has been to 
present in a compact form certain aspects of 
the American and Indian quest of equality to 
a rather general and varied readership. 


2. After a brief historical retrospect, she 
author discusses the subject of segregation and 
the law, the movement towards desegregation 
by changes in law, the Brown Decree and 
Civil resistance, non-violence and civil dis- 
obedience and judicial positivism. The Chapter 
on untouchability abolition in India, is followed 
by a case-table, bibliography and index. 

3. The abolition of segregation and =n- 
touchability, and guarantees of equal protec. 
tion of the laws and prohibitory and penal 
civil rights enforcement laws like the Jn- 
touchability (Offenees) Act have not provided 
a complete solution. The proverbial gap be- 
tween law and social realities is not yet bridged. 
Equality to be an actuality in real life de- 
mands conditions of societal acceptance to the 
changed law and an attitudinal change in 
corformity with changing social values and 
morals. The author urges a speedier frial 
procedure and punishment of the guilty; the 
usual plea of absence of mens rea or benefit of 
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doubt must not be available to them, if the 
objectives of a new social order are to be 
speedily attained. 

e: 


PRECEDENTS ON AMENDMENTS 
(Cr. P. C.). By S. M. Pisolkar, B. Sc., 
LL. B, District & Sessions Judge, 
Maharashtra State. With a Foreword 
by Justice C. S. Dharmadhikari, Judge, 
Bombay High Court. Publisher, Kiron 
Pisolkar, Bhandara. First Edition, 
1977. Pp. XVI+180. Price Rs. 8/-. 


Encouraged by the warm reception accorded 
to his earlier work, viz. ‘Supreme Court on ` 
Criminal Jurisprudence” of which the second 
edition is in print, the author has now brought 
out this compilation of reported cases on the 
amended sections of the new Criminal Proce- 
dure Code. 


2. The Criminal Procedure Code was re-- 
drafted with the avowed objective of setting at 
rest the judicial controversy on the interpre- 
tation of various sections of the old Code. But 
in the process of removing old ambiguities, new 
ones are Greated giving rige to diverse judicial 
pronouncements. A sizable case law has grown 
round the amended provisions during the short 
period of 24 years since the new statute has. 
been in force. This has impelled the author to 
compile and catalogue the decisions to enable- 
the Judge and the lawyer to know, ata glance, 
the various decisions on a particular amended 
section. 


3. It is the endeavour of the author to save 
time and labour of judges and lawyers in 
searching out the required latest cases on the 
point. With this object in view, the author bas 
classified the cases topic-wise under eleven 
chapters and has also provided synopsis under 
every chapter for facility of reference. This 
will enable the practitioner to pick out the 
ruling applicable to the cass on hand without 
much difficulty. No paing have been spared in 
giving accurate and reliable suramaries in cases 
included in the compilation. 


4, We have no hesitation in recommending 
this very moderately priced but extremely 
useful reference book to the lawyers and others. 
While concluding, it needs to be added that 
the author hag dedicated the profits of this 
book to the upliftment of the disabled members 
of the legal profession. R.S.E. 
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MOHD, ASIF ANSARI 
Judge, Allahabad High Court. 
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ABOUT LEGAL AID AND ADVICE 
Published by: Tam KARNATAKA LEGAL Arp AND ÅDVIOB Board 


Technical Education Building Palace Road, Bangalore 


Article 39A of the Constitution of India: 


“39A. The State shall secure that the opere- 
sion of the Legal system promotes Justice on a 
basis of equal opportunity, and shall in parti- 
. Sular, provide free legal aid, by suitable legis- 
dation or schemes or in any ‘other way, to 


secure that opportunities for sacuring. justice - 


are not denied to any citizen by reason of 
economic or other disabilities.” 


Preamble to the Legal Aid and Advice Act 


4949 passed by the U. K. Parliament: 


“An Act to make legal aid and advice in 
‘England and Wales and in the cage of members 
of the Forces legal aid elsewhere more readily 
available for persons of small and moderate 
‘means, to enable the cost of legal aid or. advice 


for such persons to be defrayed wholly or: 


partly out of monies provided by Parliament 
and for purposes connected there with —passed 
on 30th July 1949.” 


Section 13 of the Bye Laws of the Amenipa 
Bar Association reads: 


“It shall be the duty of the Guineas on 
Legal Aid Work (1) to maintain a continuing 


study of the administration of justice ag it: 
affects the poorer citizens and: immigrants: 


éhroughout the Country, (2) to. promote :reme- 
dial measures intended to assisi-poor persons 


in the protection of their legal rights, (3) to` 


eucourage the establishment and efficient 
maintenance of legal aid organization, and 
(4) to co-operate with other agencies both 
public and private, interested in these objects. 


— The Committee endeavoured 


“to make the organised bar feel a keenor 
and more lively sense of responsibility for the 
-wolfare of legal aid work.” 


Hughes, C. J. (U. S. A.) 


` "Jt is idle to speak of the blessings of liberty 
anless the poor enjoy the ae protection ai 
the laws.” 


Address by Charles Evana: Hughes to the 


American Bar Association on “Legal Aid 


Societies, Their Function and Necessity” 
4920 Convention, 


"The: legal aid society is an agancy of 


justice - doing what it ig not practicable for 


Mawyers to do individually on any large scale. 
The legal profession’ owes it to itself that 


wrongs do not go without a remedy- because 
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the injured hes no advocate. The legal profes- 

sion owes it to itself to assure the mainten- 

ance of an institution which intelligently and 

without waste or friction meets this need and 

accomplishes through competent organisation - 
what lawyers would be glad to accomplish, if 

it were feasible through their individual efforts. - 
Does the lawyer ask, who is my neighbour? 

I answer—-The Poor man deprived of his just 

dues.” 


Chie? Justice Taft in his preface to Legal 
Aid Work in the United States 1926 
wrote: 


‘The real practical blessing of our Bill of 
Rights is in. its provisions for fixed procedure 
securing a fair hearing by independent Courts 
to each indiyidual . . . But if the individual in 
seeking to prctect ‘himself is without money to 
avail himself of such procedure the Constitu- 


- tion and the procedure made inviolable by it 


do not practically work for the benefit of all. 
Something must be devised ky which everyone, 
however. lowly and however poor, by his means , 
to employ a lawyer and to pay Court costs, 
shall be furnished the opportunity to set fixed 
machinory of justice going.” 


Justice W. B. Rutledge, U. 5. Supreme Court, 
in his speech at YW Open Mesting on 
Legal Aid Work— American Bar Associa. 

- tion Convention —September 29, 1944: 


“Equality before the law in a true demo- 
cracy is a matter of right. It cannot be a 
matter of charity or of favour or of grace or of 
discretion.” 


William D. Guthrie in his foreword to 
Lance of Justice, 1928: 


“It must always be borne in mind that our 
system of democracy could not long endure if 
the poor in our populous and congested cities 
became convinced that they were being denied 
redress protection and equality before the law 
because of inability to pay fcr legal services”. 


Hon. Arthur T. Vanderbilt in his foreword 
to the. work of Legal Aid Committees of 
Bar Associations—1938. 


“In the process of improving the admin. 
istration of justice, Legal Aid Work challenges 


-our attention. It is the only practical method: 


thus far discovered to guarantee that no person 
shall be denied the equal protection of laws. 
because he is poor.” ; ` 
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Harrison Tweed in the report of the Stand. 
ing Committee on Legal Aid Work of the 
American Bar Association in 1940 wrote: 


“It has been demonstrated again and again 
by students of the subject, that individual 
practising lawyers, no matter how well dis- 
‘posed or generous of their time cannot ad. 


equately take care of all the poor in all - 


their legal troubles particularly in the larger 
cities...... The truth of course, is that just as 
it is necessary that there be hospitals and 
clinics to take care of the poor who have 
physical ailments so it is necessary that there 
be legal aid organisations properly financed, 
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1974.75 196,580 
1975.76 203,908 


Number of applications granted for cri. 
minal legal aid in England and Wales 
for each of the past five calendar years. 


1971: 186,996 
1972: 217,013 
1973 : 244,332 
1974; 292,938 
1975: 336,368 


Annual Expenditure on Legal Aid 1971.1976 
(to nearest £100,000) 


staffed and equipped and the existence and Legaladvice,legalaid Legal aid 

location of which are known to welfare orga. in civil cages, and legal in Criminal 

nisations, Court officers, the Polico and the aiđinceriminalcasesin esses in 

community in general. Magistrates Courts. higher Courts. Total 

Number of civil legal aid certificates 1.72 £14 ; Ba e2 

issued in England and Wales 1974.1876. Tamaa oaa  g6om poe 
1971.72 202,210 1973.74 £21.2m £10.3m £31.5m 
1972.73 183,972 2974.75 £29.0m £14.4m £43.4m 
1973.74 177,453 1975.76 £40.9m £18.4m £59.30 
REVIEWS- 
NABHI’S EMPLOYEES’ PROVIDENT 8. The second part deals with the Em- 


FUNDS AND MISCELLANEOUS PROYL- 
SIONE. A Guide. By Nabhi Kumer Jain, 
Nabbi Pubiications, N.67 (ist Floor), 
Munshi Ram Building, Cannaught Ciraus, 
New Delhi, Price Rs. 16, 


There have been nomai changes in the 
law relating to employees’ provident funds 
and other allied matters so as to cover within 
their purview more and more workers in the 
different industries. The Government has also 
recently introduced the deposit-linked insur- 
ance scheme for the benefit of the workers 
who are members of the Employees’ Provident 
Fund. The present Guide hss been compiled 
to meet the need for the simplification of 
procedural matters relating to the provident 
fund family pension and deposit-linked ingur- 


ance for easy reference and prompt imple., 


mentation of the various provisions of the Act 
and the schemes framed under it. . 


2, The book has been divided into five parts. 
The first part contains a guide to substantive 
and procedural matters such as the application 
of the. Act, rates of contribution, manner of 
depositing contribution, Contribution cards, 


forms and returns to be filled, nominations, > 


benefits, and withdrawals, relating to provi: 
dent fund, family pension fond, and the insur- 
ance fund. 


ployees’ Provident Funds and Miscellaneous: 
Provisions Act, 1952, useful notes being given. 
on some of its important sections. The text. 
ef the various scheme framed by the Govern- 
ment under the Act ig given in parts three. 
foar and five of the book. They relate to the: 
Employees’ Provident Fund Scheme 1952, the: 
Employees’ Family Pension Scheme ‘1971,,. 
and the Employees’ Deposit-linked Insurance: 
Scheme 1976. 


4%, The’ book should be very useful to those 
for whom it is meant. 
R. S. 3. 


A COMMENTARY ON THE URBAN 
LAND (CEILING & REGULATION): 
ACT, 1976. By Rameshwar Dial, B. A.. 
(Hons), LL. B., Anand Law ‘House,. 
2776, Bhatnagar Building Kashmere: 
Gate, Delhi-6. Pp. xxxii + 335 + 103,, 
Price Rs. 55/-. 


The Urban Land (Ceiling and Regulation). 
Act, 1976, is a socio-economic legislative 
measure for prevention of concentration of 
urban property in she hands of à few and for 
socialisation of urban land in certain areas to 
subserve the common good -by ensuring its- 
equitable distribution for the orderly develop. 
ment of the urban areas. If properly implement... 
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ed it. shovld help remedy the twin problens 
of housing the houseless millions and checking 
the alarming rise in land prices owing to 
speculation. The land problem is most acate 
in the capital cities such as Bombay wherein 
alone 1.5 million people live in slums and 
another one million sleep on pavements. 


The work under review is a very atle 
exposition of a difficult subject in a sectica. 
. wige commentary form. This is more than an 
introductory book on the subject. The lucid ty 
of exposition and the analytical approach that 
the author has brought to bear on the subject 
would commend itself to the public in general 
and to the legal practitioners in particular. 
He has analysed all the provisions very crisi- 
cally and has commented upon the same not 
only in the light of the precedents (withcat 
burdening the book with irrelevant and ta- 
necessary quotations) but hag also discussed 
the various principles underlying the same 
and has offered comments of his own. 


3. We have no hesitation in recommending 
this book to all concerned. It will provile 
considerable assistance and food for thonght 
in the result of the labours. 


4. The inelusion of rules, notificatica, 
guidelines and press notes and an exhaustive 
index add to the utility of the book. 

'R.S.K. 
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COMPANY LAW AND PRACTICE Ey 
K. Kishore, M. A. A. C. I. S. 1977, 
Eastern Law House, Calcutta, Pp. 722 
Price Rs. 50/-. 


The object of the work under review as 
stated in the preface is to disseminate know- 
ledge of the Company Law and its Practica. 
Té ig rather difficult to understand why tze 
author considers the subject ag an esoteric 
branch of legal study. The Company Lew 
within the last contury hag gained astonishirc g 
importance and attention with the phenomeral 
growth in industry, commerce, technology ard 
concepts of management and EA of 
business. 


Primarily meant for .general students tke 
book should also prove useful to the practis- 
ing secretaries. The book paraphrases the 
provisions of Companies Act, 1956 as amend. 
ed up-to-date in & clear and simple language. 
The Companies Act, 1956, is the bulkiest 
statute and has been amended from time io 
time. The present book contains 50 chapte-s 
and 7 appendices dealing with formatioa, 
growth and other aspects of management of a 
eompany and algo with winling up of cow- 
panies. As 2 hand.book to be used by tka 
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Company.Secrataries if givəs specimen reso- 
lutions on important matters for the assistance 
and ready reference by Company Secretaries. 
It is only proper that the book hag no; been 
burdened with extensive citazion of cases. 


The students and company secretaries need- 
ing a clear and concise summary of the subject 
as a whole. should find all that they need 
within the covers of this book. The book 
carries table of cases and an index. 

. B.8.K. 
COMMENTARY ON THE MERCHANT 

SHIPPING ACT, 1958. Vol. Il, By 

A. B. Gandhi, of Middle Temple, Bar- 

at-law, January 1977. Milan Law Publi- 

shers, 15/2 Navjivan Society, Bhadkam- 

kar Marg, Bombay, Fp. VIII & 444. 

Price, Rs. 55, or £ 5. 


The sources of maritime law, of which 
merchant shipping law is a branch, are custom, 
international conventions, municipal laws, 
Court decisions, and the gereral principles of 
private and public international law. Though 
the Merchant Shipping Act of India is baged 
on the national law of India, its operational 
aspect of shipping tonnage is governed by 
international law and convenience. 


2. There are 18 parts and 467 sections in 
the Act and Volume one dealt with the firat 
seven parts, and the second volume, now 
under review, covers Parts VIII to XIII, i. e. 
sections 219 to 404, the commentary on each 
section containing a synopsis, besides the 
table of cases and general incex of the volume. 
This volume covers such subjects as survey of 
passenger ghips, keeping order in them, 
unberthed passenger ships and pilgrim-ships 
and special provisions relating to them, and 
to pilgrim-ships, safety, construction of ships, 
prevention of collision, life-saving appliance 
and fire appliance, signalling lamps. stability 
information, lcad lines, loading of timber and 
ungeaworthy ships. Other subjects covered 
include costs of detention and damages inei- 
dental thereto, nuclear ships; collision, acci- 
dents at sea, limitation of liability, navigation, 
prevention of pollution of the sea by oil, 
investigations and enquiries, Marine Board, 
cancellation and suspension of certificates, 
re-hearing of cases, Courts of survey, scientifie 
referees, and wreck and salvage. There is no 
doubt that the volume should prove useful to 
the legal profession and others connected with 
the shipping industry in general. 

B.8.8. 
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THE MAHARASHTRA AGRICUL- 
TURAL. INCOME TAX ACT, 1962. 
With Rules amended upto 1-4-75 by 
M. K. Kulkarni, B.Com., Sucheta 
Enterprises, 310, Narayan Peth, Poona- 
30, Pp. 147, Price Rs. 20/-. 


The Finance Act of 1974 has withdrawn 
the separate exemption in respect of agricul- 
tural land and linked it with the existing ex- 
emption in respect of specified financial assets. 
Though the Maharashtra Agricultural Income- 
tax Act was enacted as early as in 1962 there 
is hardly any good work worth the name and 
hence this small but extramely useful book 
will be welcome to the tax payers, taX con- 
sultants and other professional men. 

’ The author seems to have taken a lot of 
efforts in explaining several terms not speci- 
fically defined in the Act and also other pro- 
visions of the Act. The most, important topic 
of the valuation of the agricultural lands is 
also dealt with in a manner that enhances the 
utility of the book. 

An index and table of cases would have 
been helpful. 

R.8.K. 


LAW RELATING TO FOREIGN EX- 
CHANGE REGULATIONSIN INDIA. 
[Containing text of F. E. R. Act, 1947 
and F. E. R. Act, 1973 with Explana- 
tory Legal Notes, Comments, Notifica- 
tions, A. D. Circulars, Provisions of 
Exchange Control Manual 1971, and 
List of Forms of Applications & De- 
clarations. | By D. J. Ganatra, Advocate, 
Assisted by Harasat N. Kapadia, 
LL.M., Advocate. Ganatra Trading Pri- 
vate Ltd, Shreenath Bhawan, Picket 
Cross Road, Kalbadevi, Bombay. 
Pp. LIV & 1037 Price, Rs. 125. 


The Foreign Exchange Regulation Act, 1973 
is crammed with Notifications, Rules & Regula- 
tions, forms and Directions and which have the 
force of law. The present comprehensive book 
containg references to nearly 150 Notifications; 
more than 107 A.D. Circulars, i.e. circulars 
issued by the Reserve Bank of India containing 
instructions to Authorised Dealers, and a list of 
nearly 112 Forms which are required to be filled 
in for purposes of various applications. The book 
algo gives the provisions of the Exchange Con- 
trol Manual 1971 which shows how the Act 
operates smoothly in spite of its complicated 
provisions. (With amendments upto 31st May 
1976.) 

2. The arrangement of the old and new 
sections side by. side makes a comparative 
study easy—All notifications with their amend- 
ments, A. D. Circulara & Press Notes are 
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given under the relevant sections, the. Com- 
mentary on each of which is preceded by a 
useful synopsis. Complicated sections of the 
Act receive special attention. The Constitu- 
tional provisions having a bearing on the Act 
have been dealt with & lacuna pointed out. 
The history of the legislation, Rules of natural 
justice, Mens Rea, Rules of interpretation, 
burden of proof, various monetary systems 
and the fundamentals of foreign éxchange 
have been exhaustively dealt with. 

3. The book contains comparative tables of 
the 1973 Act and corresponding sections of 
the 1947 Act, forsign currencies and their 
equivalents in Indian rupees, noter-up to cageg 
on foreign exchange, alphabatical tables of cases, 
chronological list of notifications, addenda and 
subject index. The endeavour has been to make 
the book amply useful not only to the lawyer 
but algo to all banking companies, travel 
agencies, and corporations, foreign companies 
and foreign nationals and Indian Nationalg 
living abroad. 

R.S.S. 


GIST OF JUDGMENTS ON DIRECT 
TAXES OF GUJARAT HIGH COURT 
(1976). Edited by Vasant J. Desai, 
B.Sc., LL B., Advocate, Gujarat High 
Court, Income Tax Bar Association, 
Ahmedabad. Pp. xi & 106. 

This is the second volume containing gist of 
fifty judgments of the Gujarat High Court 
delivered in 1976 in taxation matters. The 
first volume contained gist of 65 judgments 
delivered in 1975. As observed by Mr. Justica 
B. K. Mehta, the High Court of Gujarat hag 
given a lead in pronouncing its opinions at the 
earliest opportunity so that the tax payers as 
well as tax collectors know the position of 
law so far ag the State of Gujarat is concern. 
ed. The Income.tax Bar Association, Ahmedas 
bad must be congratulated for taking initiativa 
in prompt reporting of the opinions in tax 
references disposed of during 1976. 

The author has prepared the Index topic.. 
wise giving indication of the points involved, 
in each case. Both reported and unreported 
cages are covered in this collection. 

_ The value and usefulness of such a publica. 
tion not only to the advocate and tax-practi. 
tioners in the State of Gujarat but also to 
those outside it, can hardly be exaggerated 
because in construing All India statutes like 
the Income-tax Aci, uniformity of construction 
is generally attempted by High Courts unless 
there are overriding reasons for taking a 
different view. 

R S.K. 
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THE LAW OF PARTNERSHIP with 
Cases and Problems by Kanwar Sniv 


Kumar, B.Sc., M.A, LL.M, Lecturer 
in Law, Faculty of Law, Delhi Univer- 


sity. 1976 Anupam Publishing Horse, 
Delhi 7. Pp. XXXII, 348 Price 
Rs, 25/-. 


A somewhat ‘unconventional’ method has 
been successfully employed by the author for 
acquainting the students with the statucory 
provisions of the Partnership Act and treir 
judicial interpretations. The endeavour of 
the author is to produce what he calls a zst- 
book.cum-casebook wherein a coherent, syste- 
matic and integrated study is attempted of 
all the topics on the subject in a simple Zan- 
guage and lucid style. 


The book is divided into twelve chapters 
and deals with the entire law of partnership 
topicwise. First four chapters deal with 
nature of partnership. The doctrine of kold- 
ing out forms the subject of the next chapter 
followed by discussion of minor’s positica in 
a partnership. Chapter VII is devoted tc the 
study of partnership property while Chapters 
VIII and IX deal with relations of partners 
to one another and to third parties. The 
remaining three chapters respectively deal 
with changes in a firm, dissolution of frm 
and registration of firms. 


This book is the outcome of teaching ir the 
Faculty of Law of Delhi University. It ictel- 
ligently caters to the needs of the students by 
atimulating thought through the methci of 
learning the law by case or discussion 
method. The author facilitates such s-udy 
by incorporating problems and cages in erery 
chapter preceded by an analytical discussion 
of the subject. . 


The author hag also noted certain mistakes 
of omission and commission in the dracting 
of the Act and has come to’ the conelrsion 
that the statute has outlived its ugefulaegs. 
He pleads that a new Act on the la» of 
Partnership is the need of the day. 


A note on the law of agency, University 
question papers and sectionwise index, able 
of cases and subject index add to the ut-lity 
of the book. R.S.. 
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SWEET & MAXWELL’S FAMILY 
LAW STATUTES. SECOND Edi- 
tion. Edited by Sweet & Maxwell's 
Legal Editorial Staff, with Jennifer 
Terry M. Sc., LL.B., Advisory Editor : 
Olive M. Stone, B. Sc. Econ., LL.B., 
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, Journal 77 
Ph.D. 1976. Pp. viii & 629. Price 
- £6.25 Net. 


This volume of statutes covering family 
law is a collection of Leading Acts relevant 
to the subject of family law. The reader 
need therefore refer to this volume for the 
up-to-date text of a statute contained in it. 
In the six years since the first edition, the 
shape of family Law has significantly chang- 
ed, and space has had to be found for over 
200 pages of important new legislation, in- 
cluding the Matrimonial Causesand Guardian. 
ship Acts of 1973 and «tbe Children Act of 
1975. Aga result many Acts of less contral 
importance had to be omitted (for example , 
the Equal Pay Act 1970, Maintenance Orders 
(Reciprocal Enforcement) Act 1972 and Sex 
Discrimination Act 1975). 


2. The second edition was originally sche. 
duled for publication a year ago, but the pro. 
mise of anew Children Act forced ths publi. 
shers to postpone the work and this delay 
made it possible to include not cnly the 
Children Act, but also to take account of a 
large number of secondary reforms and 
amendments which would otherwise have 
come too late for inclusion in this volume. 
The Acis now contained in this book have 
therefore been brought up-to-date to 1st April 
1976, the date on which the Inheritance (Pro- 
vision for Family and Dependants) Act 1975 
came into force. 


8. The hook, which carries an index in. 
eludes the text of as many ag 71 Acts rang- 
ing from Wills Act 1837, Married Women’s 
Property Act 1882, Legitimacy Act 1926, 
Intestate Estates Act 1952, and the Adoption 
Act 1958 to the Matrimonial Causes Ast 1973, 
Education {Work Experience) Act 1973, 
Guardianship Act 1973, and Domicile and 
Matrimonial Proceedings Act 1973. The 
primary sim has been to present all the 
statutory material needed by a student for 
professional or university examinations on 
divorce and amily law, but legal practitioners 
and social workers should algo find it useful. 


R.8.8. 
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PINSON ON REVENUE LAW [Compri- 
sing Income Tax, Capital Gains Tax, De- 
velopment Land Tax, Corporation Tax, 

` Capital Transfer Tax, Value Added 
Tax, Stamp Duties, Tax Planning) 
10th Edition. By Barry Pinson. Sweet 
and Maxwell Ltd. : Tripathi). Pp. lxiv 
& 666. Frice, £9.75 Net. 


This tenth edition of Pinson incorporates 
the changes in revenue law in England made 
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by the Finance Act 1976 and by the Develop. 
ment Land Tax Act 1976 and by judicial deci- 
gions of the past year. In that year the Develop. 
ment Land Tax hag replaced development 
gains tax from August 1976. The Finance Act 
1976, with 132 sections and 10 Schedules has 
made numerous changes in the law, many 
of them rectifying the legislation relating to 
Capital transfer tax, which was introluced by 
the Finance Act 1975 changes in the law which 
da not take effect-in 1976.77, such as the new 
Cade for the taxation of benefits derived by 
persons employed as directors, and ‘in higher. 
paid employment (effective as from 1977.78) 
and the new relief on life policies (effective as 
from 1979.80) receive only brief mention in 
this Edition. The occasion of the publication 
of the 10th Edition has.given an opportunity 


of re-writing and up-dating sections of the 


text, like the new chapter 5 on ‘‘the Taxation 
of Pure Profit Income” and the new chapter 
entitled ‘‘Total Income; the Computation of 
the Tax Liability of an Individual under the 
Unified System.” 

2. The book is divided into five parts. 
Part I deals with taxes on income and capital 
gains, and is in four divisions dealing with 
the taxation of the income of non.corporate 
bodies; the taxation of companies; the taxation 
of capital gains, including development land 
tax and its interaction with other taxes; and 
administration, assessment and back duty. 
Part 2 in the Volume, which includes tables 
of cases and statutes. and index, deals with 
capital transfer tax. Part 3 states the princi. 
ples on which Stamp Duties are levied and 
Part 4 with value added tax. Part 5 on tax 
planning refers to problems which commonly 
arise in connection with gifts, settlements and 
wills; arrangements on divorces and separation; 
offices and employment; and anti-avoidance 
legislation. 

3. Pinson is now established as the leading 
introductory book on revenue law, dealing 
with the entire subject in a single volume. It 
is among the most widely used students’ text 
book but also a useful work of reference for 
practising lawyers and accountants. °R.8.S. 


A GUIDE TO SETTLEMENT OF IN- 
DUSTRIAL DISPUTES. By V. P. 
Arya, B.Sc., LL.B, F.C. 1.8., F C.S. 
Third Edition, 1976. Revised and En- 
larged. Law and Allied Publishers, 23/ 
2749, Beadenpara, New Delhi. Pp. 146. 
Price, Rs 40. 

Planned and written specifically to provide 
assistance and practical guidance to managers, 
trade unionists. personnel and labour officers, 
lawyers and students of industrial relations, 
this is one of the first books of its kind to help 
one to appreciate the statutory provisions and 
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principles relating to the settlement of indus- 
trial disputes. Apart from a thorough revi- 
sion of the text-and the bringing up-to-date of 
references to reported cages, several portions 
of the book have been re-written to incorporate 
amendments made in the statutory law por. 
taining to industrial disputes. Besides, several 
new topics have been added to make the book 
as exhaustive as pcssible, ‘‘production bonus” 
and "workers participation in management” 
having been dealt with in some detail. 

2, The book hag been divided into 2. parts. 
Part 1 contains a discussion of the principal 
methods of settlement of industrial disputes, 
viz , negotiation, conciliation, voluntary arbi- 
tration and adjudication, and .of the powers 
and functions of the authorities set up under 
the industrial Disputes Act. Part 2 analyses 
the principles and practica relating to the 
settlement of most frequently raised disputes, 
like disputes on wages, dearness allowance, 
bonus, dismissals, leave and holidays, retire. 
ment benefits and house reni and other allow- 
ances, as evolved by the Courts. 


3. Equipped with an index, the book ex. 
plains the “how” and “why” of the statutory 
provisions, gives marginal notes giving refer- 
ence to text, and full notes giving case and 
statutory authority, including refersnces and 
comments to support and elucidate the text. 

' RSK. 
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A GUIDE TO TAX ON MAINTEN- 
ANCE PAYMENTS. By _ Conald 
B. Williams, B.A, LL B., Solicitor, 
1976. Oyez. Publishing, 237, Long 
Lane, London (Tripathi; Pp. 45. Price 
£ 2.50. 


This isan easily, readable booklet dealing 
with tax on maintenance payments in Eng- 
land, with gufficient examples to enable advice 
to be given to those personally involved in 
matrimonial disputes. It will be of assistance 
to their advisers and even to those deciding 
cases involving maintenance and tax. 

2. Ofcourse not every unhappy marriage 
ends in divorce, some couples preferring, for 
religions or other reasons, to remain married 
while living their lives separately from each 
other. In such cases a maintenance dead, 
which may or may not includes an agreement 
to separate, is made. The present handbook 


‘for practitioners gives examples of almost 


every foreseeable situation in which the pay- 
ment of maintenance will arise. 

3. The bookles covers maintenance agres- 
ments; tax liability ‘and the investment in- 
come surcharge small maintenance payments; 
the situation where children are involved; 
personal and marria1 allowances and their 
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‘affect on maintenanca payments. The book 
as full of worked examples and the practi. 
dioner fasol with maintenance problem is 


almost certain to find a parallel example to`. 


elucidate it. R8.8 


HUMPHREY’S NOTES ON MATRI- 


MONIAL CAUSES PROCEEDING © 


IN COUNTY COURTS AND 'D-S- 
“‘TRICT - REGIS CRIES, 


‘Chief Clerk, County Court, Birmin- 
gham. Oyez Publishing, London (Tri- 
pathi) 1976. Pp. xii & 258. Price 
£ 6.25. 


-The Notes in this bsok deal with msiri- 


wmonial proceedings in divorca county cozrts 


and tho Family Division of the High Court 
dn England with special reference to district - 


registries. The principal Acts concerned’ with 
these proceedings are the Matrimonial Carses 
Act 1973, Matrimonial Causes Act 1£37, 
Matrimonial Proceedings and Property Act 


1970, Recognition of Divorées and Legal ' 


Separations Ast 1971, and the Domicile, and 
Matrimonial Proceedings. Act 1973. "The 
principal rules of procedure for these pro- 
«ceedings are contained in Matrimonial. Carses 
‘Rules 1973, Matrimonial Causes (Costs) R=les 
1971 Matrimonial Causes Feeg Order. 1£75, 


Coraty Court Rules 1936. Practice dizec- 


tions are issued by the Divorce Registre. in 


London. 
2. The present edition of the book. ae 


dnto account the extension of the special zro- ` 


gedure list, the now rule relating to disp=ns- 
` ing with the service of a petition on a respon. 
dent instead of “bulk advertisement,” and the 
changes in fixed’ costs and- fees. Forms of 


precedent for use in the trial of issues kive- 


been added, and the text has been revised 
throughout. It is no longer necessary to give 
a precedent of an affidavit for use in catses 
in the special procedure list. Among maters 
brought up-to.date,. such ag the Inheritance 
{Provision for Family and Dependants) Act 
1975, although proceedings under this Act 
ære not strictly matrimonial proceedings. in 
-the High Court they may ba commencez. in 
the Family Division and they arè dealt with 
in the same court offices as divorce. R.S.S. 
MULLA ON THE INDIAN CONTRACT 
ACT. TENTH EDITION. ByG H. 


_ Dalal, B.A, LL.B. Advocate. Tripathi, 


‘Pp. xliii & 348. Price, Rs..20. ; 
"The first six chapters of the law of: contract 
zontain the general principles of the law, and 
‘ the remaining chapters refer to partic-lar 
contracts arising out of the ordinary transac. 
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Thirteenth. 
‘Edition. By Hugh C.. Collins, LLB; - 
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tions of merchants and traders. The prelimi- 
nary section 2, which professes to ba mere 
terminology, declares substantive law and 
embodies soma of the principles of the English 
common law. 

2. The book sets out rules for the offer, 
acceptance, and revocation of proposalg and 
explains the legally enforesable contract. It 
refers to contingent contracts and deals with 
the performance of contracts. It also ~efers to 
ages in which an obligation is creatzd without 
a contract. Breach of contract, contracts of 


indemnity and guarantee are also covered. 


The book also refers to bailment and agency, 


` and includes a table of cases and index. 


3: The present book has now bean tho. 
roughly revised. Comments under various sec. 
tions have been much simplified. Wherever 
sub titles could not be easily understocd, they 


- have been guitably amendad, and wherever 


there were no sub.titles they have been added. 
Tn various chapters the law therein hag been 


‘given in a tabulated form, which will enable 


the student to refresh his memory at a glance, 


‘and at the end of each: chapter a few model 
` questions are given. 


By answering the ques. 
tions independently, the student should be 
able to get a kind of mental equipment and 
exercise. The book hag been brought up-to- 


. date, decisions reported upto May 1976 having 
the Rules of the Supreme Court 1965, and »: 


been: incorporated in it. Nearly 112 new cases 
have been added and the index hag bəən con- 
siderably amplified. ` R. 8.58S. 
AN OUTLINE OF INDUSTRIAL LAW 
(COMMONWEALTH & NEW SOUTH 
WALES). Fourth Edition, by C. L. 
‘Cullen, Q. C., M.Sc., M.Ec, & R.G. 
Peterson, Barrister at Law. Being part 
of the Law Book Company’s Industrial 
Arbitration Service Law Book Co. 
Ltd., Kent Street, Sydney (Tripathi). 
‘Pp. 131. Price, A $8.50. 
This book is a general introduction to the 
system of compulsory arbitration in Australia, 


the relationship between the New South 


Wales.System and that of the Commonwealth, 

the nature of the provisions of the Federal 
and State Acts, and a broad gurvey of the 
Application of the Common Law to the field 
of employer-employse relationships in Austra- 


‘lia. Though not specifically written a3 a text. 


book if should prove of value to all concerned 
with industrial law in Australia. 

2. The book is part of the Law Book Com- 
pany's Industrial Arbitration Service. It con- 
tains sections on commen law, industrial 
arbitration legislation, Conciliation and Arbi. 


-tration Act 1904, and the Industrial Arbitration 


Act 1940. The present publication is an intro- 
duction to tha law affecting the relationship of 
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from which it is derived and describing its 
development. 


` 3. The Industrial Arbitration Service also 
includes the publication of the Industrial 
Information Digest, which is a statement in 
encyclopaedic form of the industrial law of the 
Commonwealth and New South Wales. Vo. 


‘lume 2 in this Service, the Current Review, 


which containg decisions on industrial matters 
and notes of Acts and Regulations from all 
States and Territories, and ig therefore an 
up-to-date supplement to the Industrial Infor. 
mation Digest. 
material contained in the earlier numbers of 
Current Review, the publishers have issued a 
cumulative table of cages and. index for the 


„period 1st July 1964 to 31st December 1972. 


R. 8.8. 


INDUSTRIAL TRIBUNALS’ PROCE- 
DURE. By Michael J. Goodman; M.A., 
Ph.D., Solicitor, Chairman of Indus- 
trial Tribunals, London. Oyez Publish- 
ing, 1976, Pp. xviii, 99, Price 83:75. 
This work is unique for its conciseness” and 

its balanced treatment of the subject. It 

includes whatever is needed’ by all those who 
appear before, or in any way have dealings 


with, the Industrial Tribunals and the Employ. - 
ment Appeal Tribunal, within a ‘nut.shel of” 


about 100 pages. The book is divided in two 
parts. This book, being primarily an account 
of the practice and procedure before tribunals, 
describes their jurisdiction only so far'as it is 
necessary to understand the nature of the 
proceedings before the tribunals. The eleven 
pages of the first part are devoted to this. 
Part IL dealing with practice and procedure 
deals with applications, claims limitation, 
interim, or interlocutory matiers, procedure of 
hearing, promulgation and enforzement of 
decisions, application for review and appeal. 


Appendix A gives variation for industrial 
tribunals in Scotland and Appendix B gives 
Industrial Tribunals (Labour relations) Regu. 
lations, 1974. The book also contains table of 
cases, statutes, statutory instruments and an 
index at the end. R. 8. K. 
HASARE NYAYALAYA (Marathi) By 

Shri M. V. Gokhale, Retd. District and 

Sessions Judge, Maharashtra State. 

Published by Sahitya Prasar Kendra, 

Sitabuldi, Nagpur. Pp 219. Price 

Rs, 15/-. 


Hasaro Nyayalaya (Smiling Court) sounds 
to be a paradox, for the atmosphere of the 
Court is reputed to be as arid as summer dust. 
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To make easily available, the . 
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However, the author of the book under review 
has found. the cages- therein and shown that 
there is an occasional chuckle even in une 
Court. 


The huge amount of labour put in by the 
author in collecting the humorous and numer- 
ous aneédotes and selecting the best of them is 
obvious. The gelection is excellent and in 
making it the author has carefully followed 
one happy rule for which the readers will be 
thankful. There is absolutely nothing vulgar 
or even indezorous. A family reading of the 
book is, therefore, possible and enjoyable. 


The layman is many times unable 'to enjoy 
Court humour whare some knowledge of the 
procedure is needed to appreciate it. The 

author ‘has considered this position and stated 
in gueh cages, very briefly, the procedure bub 
taking care that the fun is not at all lost 
thereby. ` 

The book has been divided in three parts. 
The first two parts contain amusing anecdotes: 
and situations in and about tho- Courts. The 
third part is dedicated to humour outside the 
judicial field and is equaily entertaining. 

Works on Court jokes in English are nos 
wanting but there are only a few in Indian 
languages. This book being the first of this type 
in Marathi is certain to be heartily welcomed 
by the readers. ve W.N.G. 


DICTIONARY OF LEGAL’ TERMS: 
English.Gujarati, .Pp. 125+85, Price 
Rs. 15, Published By Vora Prakashan, 
Gandhi Road, Ahmedabad-380001. 


There is paucity of legal literature in regi- 
onal languages. In this context, Vora’s publica- 
tion of Dictionary of Legal Terms-English,. 
Gujarati is a welcome addition to such litera. 
ture in Gujarati. It would prove a great help 
to those who wish to study and understand 
the law in its proper perspective as also to 
those who wish to take to legal journalism im 
Gujarati. Some terms are not properly printed: 
in English o. g.a countervailing is printed as 
counter vailing : Similarly incompetency, in- 
competent, incons:stent, inconvenience, incor- 
porate, incorporated are all printed as two 
separate words. Word ‘disqualify’ can be 
better translated as ‘apatra thearavavoo” which 
expressively brings out the fnll import of tha 
expression. 


If the publishers had attempted to give the 
gist of legal maxims in Gujarati than in. 
English, it would have added to the further 
utility. of the compilation. The book is ele. 
gantly brought out and moderately priced. 


faa, 
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THE. PRESIDENCY SMALL CAU3E 
COURTS ACT, 1882 As applicable: to 
the presidency towns of India with 
Bombay and Gujarat amendments : By 
vV. D. Navani, Advocate 1917 Dawar 
Law Publishers, C-48/177. Ulhasnagar, 

Bombay, Pp. 136, Price Rs. 20. 

This is an annotated edition of the Presi- 
dency Small Cause Courts Act, 1882. a handy 
aid to legal practitioners and judges. The 
book is amended upto date, especially for he 
cities of Bombay and Ahmedabad. . The latest 
amendments made by the Maharashtra Gov- 
ernment has replaced Chapter VII. ‘Re. 
covery of Possession of certain Immovable 
Property and certain License Fees & Rert.” 
According to this amendment, the Court of 
Small Causes shall have jurisdiction to entar- 
tain and try all suits’and proceedings between 
a licengor and licensze, or a landlord snd 
tenant, relating to the recovery of possession 
of any immovable property situated in Greater 
Bombay, or relating tothe recovery of the 
charges, or license fee or rent therefor, irres- 
pective of the value of the subject matter. 


2. With its 97 sections, the Act covers -he 
constitution and officers of the Court, law ad- 
ministered by the Court, jurisdiction in res- 
pects of suiig, procedure in suits, new . trials 
and appeals, recovery of possession of +m- 
movable property and certain licence fees & 
rent, distresses, references to High Court, Fae 
& Costs, misconduct of inferior ministerial 
officers, and contempt of Court. With an index 
and up to date case law and amendments, she 
book should be of help, particularly to she 
persons connected with the Small Cause Cotrts 
and the members of the Bench and Bar. 

R.S.S 


BILLS OF EXCHANGE IN AUSTRA- 
LIA. By B. B. RILEY, Q.C., M.A. 
(Oxon`, Judge of the Federal Court of 
Bankruptcy. Third Edition, 1976 By 
N. J. Chappenden, LL. B. (Cantab), 
LL. B. (Mott.), Senior Lecturer in Lew, 
University of Sydney & B. Bilinsxy, 
M.A., LLM. Senior Lecturer in Lew, 
University of Sydney. The Law Bcok 
Co. Ltd., Sydney (Tripathi). Pp. xxi 
& 253. Price, A $ 16. 

All the Australian Colonies had by 1690 
passed Acts closely following the Singlish Bills of 
Exchange Act, 1882 and it has now been adopsed 
more or lesg in much of the English-speak ng 

‘world. The Parliament of the Commonwealth of 

Australia has power to make laws with respect 

to bills of exchange and promissory notes. end 

in 1909 it enacted the Bills of Exchange Act 

1909, which superseded the relevant oxist.ng 


REVIEWS 


Journal Si! 


State legislation. The Australian Act ig, im 
the main "a transcript of the English Act of 
1882 and is nota statutory expression of any 
design or plan conceived or policy devised by 
the legislature. The English Act is entitled 
tAn Act to codify. the law relating to Bills of 


- Exchange, Cheques, and Promissory Notes” 


but not go the Australian Act. But the genera’ 
principles of approach to and construction of 
the Australian Act are practically the same. 

2. The Commonwealth oi Australia Consti- 
tution Act provides that all laws made by the 
Parliament of the Commonwealth ghall be 
binding on the Courts, Judges and people of 
every State in it notwithstanding anything in 
the laws of any State. When a law of a State 
is inconsistent with a law of the Common. 
wealth the latter shall prevail. 

3. The last edition of this book appeared 
twelve years ago. The Bills of Exchange Act 
1971 (Commonwealth) has. made changes to 
the law on cheques and there have been » 
number of English and Australian Cages om 
the application: and interpretation of the Act. 
Other changes in the U. K. Act have taken the: 
‘law of the two countries farther apart and 
this book considers these Cevelopmenis. The 
law is stateč ag at lst January 1976. The 
book contains a table of cases and a 7 

R.S.S. 
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THE WESTERN-AUSTRALIAN 
COUNCIL MEETINGS HAND-BOOK., 
By Kenneth H. Gifford, Q.C., LL.B:, 
Hon. F. I. M. A. & Hon. F.R A. P.I, 
Third Edition, 1976. The Law Book 
Co. Ltd., Sydney. Pp, xxiv & 102 Price, 
A $ 10.50. l 
This new edition of tha Hand-bcok con- 

tains a great deal of new law that hag beer- 

passed since the last edition was published.. 

Thera has been considerable growth in the 

number of judicial decisions affecting the cal- 

ling and conduct of Council and Cor.mitiee 
meetings, Tkere have been new deci: us om 
notices of meetings-and the service of notices 

of meeting. The power of the Chairman of è 

meating to require a member of the rublis to 

be removed and the extert of the duty of æ. 

Council to allow the public +o attend ordinary 

meetings have been considered by the Courts- 

Policy resolutions have been the subject of 

new judicial decisions, as well as on the hear. 

ing of deputations and on the principla that a 

Council cannot by contract fatter the exercise 

of its powers. There ig a naw law in relation 

to the revocation of resolutions and on the 

binding effect of the standing orders of a 

Council. There are several other topics which 

have been the subject of judicial consideration 

since the last edition was published. 
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2.:Among the subjects dealt with in the 
book are the calling of a meeting and admis- 
sion to it, the quorum, the Chairman, the order 
-of business, motions and amendments, con- 
«duct of the debate, voting, adjourned meeting 
management and advisory committees, de- 
“famation, minutes, questions and answe-:s. 
‘There is an index and table of cases. 


` 3. As before the Handbook aims to present 
“the Court decigions and the various legislative 
provisions in an easily intelligible form. The 
present edition continues the broadening of 
‘the scope of this book and it incorporates all 
“the new judicial decisions since the publication 
-of the second edition. l 
_BSS/NMV 


"POLLOCK AND MULLA ON THE 
SALE OF GOODS ACT AND THE 
PARTNERSHIP ACT. Fourth Edition 
by H.R. Gokhale and Y. S. Chitale, 
Senior Advocates, Supreme Court of 
India, Tripathi 1977. Pp. xliv & 479. 
Price, Rs, 50. 


The present book had its origin in two 

‘hocks by Sir Frederick Pollock and Sir 
- Dinshah Mulla, on “the Indian Contract Act” 

. in 1905, and “the Indian Partnership Act” 

dn 1934. In 1930 the Indian Sale of Goods 
Act, prepared largely by Sir Dinshah with 
thelp from Sir Brojendra Mitter to replace 
-sections 76 to 123 of the Indian Contract Ach 
‘came into force; and in 1950 the second 
edition of the present book was composed of 
those portions of the 1905 book which had 
‘dealt with the sale of goods and of the 1934 
book. The present and the last editions are 
-of that bock. 

2. The 86 sections of the Sale of Goods Act 
‘deal with the contract of sale, formalities and 
subject-matter of the contract, the price, 
conditions & warranties, transfer of property as 
between buyer and seller, transfer of title. per- 
formance of contract, rights of unpaid saller 
and suits for breach of contract. The Partner- 
ship Act daals with the nature of partnership, 
relations of partners to one another and to 
third parties, incoming and outgoing partners, 
-and dissolntion and registration of firms. There 
are, besides the table of cases and index, tables 
showing corresponding sections of the Indian 
and ‘English Sala af Goods Act, Partnership 
-Act and Contract Acts. 

3. The primary object of the editors has 
‘been to prepare a Commentary of the statutes. 
The work has been brought up to date. The 
Jatest decisions of the Supreme Court and tha 
High Courts have been incorporated. The 
Original text of the original edition has been 


_-—~ altered where necessary to conform to changes 


\ 
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in the law. Some fresh material dealing 
with statutory sales has been added. 


4. The book ig intended both for studenta 
and practitioners. The two Acts with which 
it deals are codified statutes, but a good part 
of the book is taken up with cases decided 
before codification, becausa it was felt that 
students can get a better grounding in the law 
by a study of old cases and Judges & lawyers 
also derive great help from them. 

B.8.8. 
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CASES AND MATERIALS ON FAMILY 
LAW. - By Peter Seago, LL. M (Nott.’, 
Lecturer in Law, University of Leeds, 
and Alastair Bissett-Johnson, LL. B. 
{(Nott.), LL. M. (Michigan), Associate 
Professor of Law, Mcgill University. 
Sweet & Maxwell (Tripathi). 1976. 
Pp, XXXIII & 500. Price £ 7 Net. 


There hag of late been important new 
legislation in England in the realm of family 
law — notably the Children Act, 1975. Its 
influence on the community has been increas. 
ing and has assumed special importance for 
different types of workers. The book under 
review provides tha reader with the cases & 
statutes basic to most Family Law Courses, 
and with extracts from a wide range of 
materials such as Law Commission and 
Command Papers. The book includes most 
of the topies of the courses but excludes topics 
ofa more gpecialiss nature. In the appen- 
dices have been included summaries of cases 
which were reported too late for inclusion in 
the text, ag well as ihe author's own commenta 
between the extracts of sources. The book 
states the law as it existed on ist January, 
1976. 


2. Designed especially for students, it draws 
together the most important themes and 
presents a carefully chosen selection of cases, 
statutes & other material. In addition to the 
tables of cases and statutes and the index, a 
number of questions are included to highlight 
particular problems. The book includes chap- 
ters on marriage. nullity, maintenance, dis- 
solution of marriage, matrimonial property 
and financial provision, legitimacy, and 
custody and adoption. Particular mention 
may be made of the Children Act, 1975, the 
role of the State in supporting poorer familias, 
and the Report of the Finer Committee. The 
book should provide teachers and students in 
England with a convenient work of reference 
which will prove a valuable comparison for 
courses on this important area of law. 

R.S.8. 


4977 


INTERNATIONAL BOUNDARY DIS- 
PUTES AND INTERNATIONAL 
LAW A Policy-Oriented: Study, By 
Surya P. Sharma, Dean and’ Heed, 
Faculty. of Law, B. N. Chakravarty. 
University, Kurukshetra. Foreword 2y 
Nagendra Singh, Judge and Vice-Presi- 
dent, International Court of Justice, 
Tripathi 1976. Pp, xvi & 323. Pare 
Rs. 55 
This is a comprehensive study on the PIA 

and functions of international. boundari=s, 

specific boundary disputes among States, and 


the examination of those disputes in the light 


of the rules of international law. It analyses 
eoniprehensively various claims and counter. 
<laims in boundary disputes in Africa, Asis, 


counter-claimg are Classified in terms of fonr 
functional stages, i.e. allocation, delimiw. 
tion, demarcation and administration, whieh 


aro dealt from the stand point of the pria.. 


ciples of international law. Separate chapters 
are devoted to a discussionof the ‘Nature aad 
Functions of International Boundaries” and to 
“the Modalities and Criteria in the Settlement 
of Boundary, Disputes”. In tha last chapter 


the author presents-a brief evaluative stax. 


ment of the current disputes. There ig a tatle 


of cages and index. 


2, The azthoe thinks that boundarics aza 

mot mere lines on the map but ara functioral , 
features rélated to the border regions and, as. 
such, are important to the bases of natioral 
power. International law. provides therefore 
various rules for their establishment and pro. 
section. Specific, boundary disputes reveal a 
pattern of the contrasting claims of States azd 
emphasise the significance of these Rules. tn 
this. legal evaluation of international bounda:y 
disputes, is comprehensive dooümentation acd 
analysis. 
- 3. As observed, by De “Nagendra Singa, 
States attach the highest importance to their 
ferritorial domaing. and the -gattlement of 
boundary disputes is iherefore vital to tae 
preservation of international peace. But here ig 
general reluctance to sesk adjudication through 
Courts. Discussing ‘the criteria and methods 
at settlement, the author emphasises the nesd 
4o build up a rule of law in this spheres. This, 
book should be a valuable guide to all int>- 
gested, in particular to students. lawyers, 
publicists and others. There i isa » table of oaeas 
and index. R.S.S. 


PRINCIPLES OF LABOUR LAW: Ey 
Roger W. Rideout, LL.B , Ph D., Dean 
of the Faculty of Laws and Professsr 
of Labour Law, University College, 


London. Second Edition 1976. Sweet. 
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and Maxwell (Tripathi). Pp. xii & 457 
Price £ 7-50 Net 


There have been radical changes in the 
Labour Law in England in the last few years. 


“This second edition has therefore had to ba | 


subsieantially re-written to provide s com. 
pletely modern statement of all aspects of the 
law directly relating to employment, incliding 
trade union law and national insurance law. 
The chapters on collective bargaining, dis- 
missal, and discrimination in employment have 
been entirely re-planned, taking account of the 
Trade Union and Labour Relations Act, 1974, 
the Sex Discrimination Act, 1975 and other 
recent legislation. A new zhapter has been 
added on the individual agpacts of tha Em. 


_ ployment Protection Act, 1975, while com. 
Europe and Latin America. -These claims and — 


mentary on the other parts of the Act appears | 
at appropriate places, and the chapters on 
statutory safety provisions and internal trade 
union organisation have been substantially re- 
written. A good deal of naw material appears 
for the first time. : 
2. The book deals with forms of engage. 
ment of labour, collective source of terms of 
employment, legal aspects of collective agree. 
ments, formation of the ccntract of employ. 


‘ment, dismissal, redundancy, and statutory 


control and hours of work. It covers the con- 
tract of trade union memdership, the law 
relating to industrial digspuies, the common 
law duty of reasonable care, vicarious liabi- 
lity, and unemploymeni and sickness benefit. 
There are tables of cases, siatutes, statutory 


. instrumentis, and index. 


3. The book is a full scale Dut readable work 


‘explaining not just what the law is, but why 
it has developed thus and in what direction 


is it likely to move. A’ thoroughly practical 
book offering information on day-to-day aspects 
of the law, it should be of direct help to per- 
sonnel managers, trade union officials and pro- 
fessional lawyers. BS.8. 

EMPLOYMENT LAW: By B. A. Eepple» 

M. A. LL. B., of Gray’s Inn, Barrister; 

a Chairman of Industrial Tribunals 
‘ England and Wales), Prof. of Compa- 

rative Labour & Social Law, Univer- 

sity of Kent at Canterbury and Paul O’ 

Higgins, M A., Ph. D., University 

Lecturer in Law, Cambridge and Lec- 

` turer in Labour Law at the Inns of 

Court School of Law, Sweet & Max- 
well (Tripathi! 1976. Second Edition. 

Pp xxxix & 337. Price 87 Net. 

The Law of employment constantly changes 
and grows. Such issues as unfair dismissal, 
redundancy, trade union rights, social secu- 
rity, and the functions of tribunals and secu- 
rity services, are of great importance’ and 
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demand expert analysis. The present book 
explains as an introduction the law affecting 
the employment relationship. It provides a 
systematic and integrated view of common law 
and statutory duties in place of the old law of 
master and servant. It is concerned with the 
way. in which industrial practices are recog- 
nised and enforced by law. 

Since the appearance of the first adition, the 
scope of the book has been widened and it now 
covers completely the law affecting the rela. 
tionship of employer, employee & trade union. 
New Chapters have been added on collective 
Labour relations, international employment 
contracts, and the practice and procedure of 
industrial tribunals. Considerable: revision 
was called for by the repeal of the Industrial 
Relations Act, 1971, the enactment of the 
Trada Union and Labour Relations Act, 1974 
& 1976, the Employment Protection Act, 1975 
and relations legislation. Rapidly developing 
case law hag been nosed and several chapters 
re-arranged and expanded. 


Divided into five parts, the Volume deals 
with the framework of industrial relations, 
termg & conditions of employment, discipline 
and loss of employment, international aspects, 
and practice and procedure of industrial tribu- 
nals. Besides a useful index it carries tableg 
of statutes, statutory instruments and cases. 
The law ig stated ag at may 21, 1976, 
although it has been possible to insert a few 
later references in foot notes. The Volume 
should be of value to professional lawyers, 
personnel managers, legal advisers and trade 
unions as well ag to students, 

R. 8.8. 


NABHIY’S METHODOLOGY OF 
EXPORT PROCEDURE AND DOCU- 
MENTS, 1977: By S.C. Jain, M.A., 
Ph.D Assisted by V. Vahan Jain, 
Nabhi Publications, N-67, Connaught 
Circus, New Delhi Pp. xi & 141 Price 
Rs. 50. 


The book under review deals with all as- 
pects of export trade, which will anable one 
to execute one’s export order in time and get 
one’s duty drawback, cash assistance and excise 
rebate within the prescribed period. Divided 
into ten chapters, it gives one a comprehen. 
siye description of all aspects of making & 
successful entry into the export field, i.a.. how 
to secure an importer, choice of exportable 
commodities. various terms for price quoting, 
and modes of payment. Information about the 
Letter of Credit and model business letters 
are also given. It gives a broad picture of the 
various activities of the E. C. G. ©. and tells 
the reader about the opportunities before the 
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reader in the ‘‘Generalised System of Profe- 
rence’. The reader gets an insight into the 
methods of packing, packaging, marking, and 
labelling, and: the book throws light on the 
various Characteristics of inspection, methods, 
and points of inspection of various products- 
including food, agricultural products and 
chemicals. Lists of Export Inspectior Agencies. 
are given“in the annexure. The book algo 
refers to the insurance of exportable cargo, 
shipment and customs clearance, and obtaining 
of railway wagous. The financial assistance 
and incentives given by the Government are 
dealt with in separate chapiers and how one: 
can avsil of the cash agsgistanca and the simpli. 
fied payment scheme ig described. Almost 
everything regarding the axport trade is giver 
and all the relevant documents are given in 
the annexures to each chapter. 


R.S.S 


GUJARAT (HIGH COURT) REFE- 
RENCE CITATIONS (1960-76) By 
P, J. Patel, B. Sc. Hons., LL.M.(U.S.A.} 
Legal Research Bureau; Jamnagar. 
Pp. ix & 110 Price, Rs. 20. | 
This is an original analytical work of refe. 

rence tracing the treatment and history of 

every Gajarat High Court case appearing im 

Gujarat Law Reports (G. L. R ) cases and Aik 

India Reporter (A. I. R.) Supreme Court and 

Gujarat cases a novel research tool for legal 

research. It does not deal with any legal sub. 

ject as such but concerns itself with the re. 
ported and unreported cases of the Gujarat 

High Court. In some respects it is an Indiam 

counterpart of ‘'Shepard’s Citations” of the 

United States. It starts with a case and ends 

with a cage, all of the High Court of Gujarat: 

and given in citation form. Bach and every 

Gujarat High Court cage reported in G. L. R. 

and A.I.R. from the beginning till the Novem- 

ber part of 1976 hag been analysed with due 
care to decide what effect, if any, it had upom 
the earlier reported or unreported cass cited 
therein. or what use it made of such cited 
cage. Such cited cases may have been criticis. 
ed, distinguished, explained, followed, harmo. 
niged, limited, modified, over-ruled, or partly 
over-ruled. That is the subject matter of thie 
book. Similarly all the Supreme Court cases 
reported in A. í. R. from 1960 to 1976 have 
been analysed to find out the treatment of any: 

Gujarat case cited therein or the history of 

any such cage taken up by the Supreme Court. 

All the relovant Supreme Court cages are in- 

cluded in this book. 

: BR.8.5. 
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THE LAW OF STAMP DUTIES. Fifth 
Edition. 1976. By J.G. Monroe, B.A, 
a National Insurance Commissioner, & 
R. S. Nock, LL.M., Barrister, Sweet 
& Maxwell (Tripathy). Pp. xxxii & 2&1. 
Price, £ 15. 


` The last edition of this book was publishad 
in 1964. Since then many changes have 
taken place in England in stamp duty lav. 
With the coming of decimal currency the fixsd 
duties of 2 d. and 6d. were abolished and 
with them went many fascinating but unre. 
solved problems relating to matters such as 
receipts and bills of exchange. The Finance 
Act of 1971 saw the abolition of the duty on 
mortgages and the almost total abolition of 
bond covenant duty otherwise than on super. 
annuation annuities and purchased life annui- 
tiog, The Finance Act, 1972 abolished the duty 
on banknotes, The Finance Act, 1973 in prori- 
sions enacted to comply with a directive of tie 
Council of Ministers of the European Communi- 
sies abolished loan capital duty, the duty on 
marketable securities not transferable by deti- 
Very and companies capital duty. The Finarce 
Act, 1974 doubled most of the other ad valorem 
duties. In the same interval gince the lest 
‘dition the original author has retired frcm 
practice af the bar, and there are now tvo 
authors who have contrived to present tie 
current law accurately. The law is stated as 
at Ist August, 1976, 


2. Apart from the tables of cases, statutes, 
and statutory instruments, the book discugres 
general principles and the fixed duties aad 
deals with voluntary dispositions, bases, com- 
mercial contracts and unit lease. It covers bexr- 
or instruments the share and loan capital of 
corporations and untaxed instruments &j Ex. 
eimptions. In the appendices are given the 
principle statutory provisions relating to stamp 
duties, extra-statutory concessions, transfers 
fiable to the fixed duty of 50P, and convey- 
ance of lease after commencement of building 
operations. R. S. 8. 
CIVIL PROCEDURE. By P. St. J. 

Langan, M.A., LL. B. (Dablin), Ph. D. 

tCantab), Barrister, and D.C. Lawr- 

ence, B.A. (Oxon), Barrister. Second 

Edition, 1976. Sweet & Maxwell (Tri- 

pathy) Pp. xxvi & 389. Price, £ 6. 


Here is a clear explanation of the mecharics 
of a civil action, liberally illustrated from “he 
facts of: decided cases. The different sta ses 
are covered between the preparation and issue 
of a writ and the delivery and enforcement: ‘of 
the judgment. Separate chapters deal with 


Appeals and Costs and there are useful further 
The appendix, 
of specimen formg has been greatly expanced 


chapters on Chancery practice. . 


Heviews: i 
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in this edition and a table of references zo the 
Rules of the Supreme Court has been included 
for the first time. - : 

2. Evidence is left out of this edition and 
more material on procedure igs given. The 
first edition said nothing about remedies other 
than damages and ignored county cours pro- 
cedure. New chapters have been included on 
these last two subjects. There is a valuable 
new section dealing with references by English 
Courts to the European Court Justice. : 

3. Apart from the index, there are three 


tables of cases, of statutes, and Rules of the 


Supreme Court. There are more than ter. chap- 
ters and, among other things, they deal with 
setting aside the writ, entry, and default 
appearance, summary judgments, pleadings, 
the trial, the judgment and its enforcement, 
chancery and procedure by original summons, 
costs end appeals. 

4. Those studying for University and Bar 
Finals examinations will find here @ concisa 
but readable account of the law and practica 
governing the conduct of civil litigasion in 
England. Those who have found this subject 
dry and difficult will find in this stimulating 
account a lively and thorough approach to the 
subject. R.S.S 
ENGLISH LAW —THE NEW DIMEN- 

SION. By Sir Leslie Scarman a 

Judge of the Court of Appeal, England. ` 

Sweet and Maxwell (Tripathi). The 

Hamlyn Lectures. 29th Series, 1974. 

Pp XI & 88. Price Rs. 30. 


Is English law capable of further growth 
within the limits of the Common Law System 
or has the Common Law reached the end of 
the road? In these Hamlyn lectures delivered 
in 1974, Sir Leslie Scarman examines how 
far the current state of English law faces the 
challenges before it and whether it can-sur. 
vive them, ard he discusses certain funda. 
mental questions, both social and economic. 

2. Among the important challenges facing 
English law icday are the movement to secure 
Human Rights; the impact of the Common 
Market; the social challenge; family life and 
social security and the challenge of the en. 
vironment, There is further the political chal. . 
lenge of industrial relations and the growing 
importance of regionalism. The lecturer tries 
to show that, if the English legal system 
cannot meet them, these challenges, that have 
not been crésted by lawyers and cannot be 
suppressed’ by lawyers, will simply distroy it. 
These challenges will have to be met squarely 
and the English legal system adjusted suit- 
ably. 

-3. The book is in six parts. After tha intro. 
duction, the lecturer deals with the challenge 
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from overseas, viz.; the Human Rights move. 
ment and the Common Law Market, the 
social challenge and the challenge of the 
environment, and the industrial and regional 
challenges. The author's analysis as to how 
these challenges should be met should be of 
great interest to lawyers and laymen alike 
who are concerned with the state of the law 
in the development of the future of society. 

Ver = R.S.S. 
PERSONAL INJURY LITIGATION. By 

John M. Pritchard, Solicitor. 1976. 

Oyez Publishing, London (Tripathi). 

Pp. XXVI & 264, Price £ 6.75. 

The Oyez Practice Notes series is designed 
to provide practical guidance on a variety of 
subjects. This book summarises the practice 
and procedure involved in handling personal 
injury litigation. It emphasises the problems 
that arise in a typical case and is designed to 
assist the busy lawyer by collecting together 
the matorials that he requires. 

2. There are four farts in the present guide. 
The first, and introductory part, describes 
what is involved in the handling of personal 
injury claims and emphasises the need for an 
efficient system of working. Part 2 considers 
the course of the High Court personal injuries 
action and the various procedural points that 
frequently arise in practice. The conduct of 

‘infant and fatal cases ig then covered as well 

_ag the practice to be followed in cages in 
which the plaintiff is legally aided. There ig 
also a summary of the different considera. 
tions that arise in a county Court action for 
personal injuries. 

3. The fourth part contains the materials 
that enable the information given in the second 
and third parts to be put to use, for it gathers 
together the detailed rules and precedents in 
one place along with 13 procedural tables 
setting out the stays to be taken at various 
stages and 42 draft letters for use throughout 
the claim, draft questionnaire and a speci- 
men set of pleadings. summonses and orders 
from an action, all of which have been gathered 
at the end of the book. 

4, A system of working, The straightfor- 
ward personal injury action, Matters requiring 
special care, Precedent, Letters, and Question- 
naire are the titles of the four parts. The book 
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begins with a simple accident claim and a 
system of working, investigating the claim, the 
writ statement of claim end appearance, the 
defence, and interlocutory proceedings. It deals. 
with the close of pleadings and discovery of 
documents, the summons for Directions, the 
trial, and settlement, discontinuance and stay 
of proceedings. It covers infant cases, fata? 
accident claims, legal aid cases, the limitation 
period, and sounty Oourt action for personal 
injuries. Last come the client’s accident. 
questionnaire. drait letters, precedents, table 
of High Court Fees. procedural tables and 
Specimen pleadings. Finally there is a diagram. 
of a skeleton, and the index. R.S.S, 
PREVENTION OF FOOD ADUL- 

TERATION ACT ‘with Prevention of 

Food Adulteration Rules and Digest of 

case law). By Kshitij R. Vyas, B. A. 

(Hons.}), LL.B. Advocate. Vora Pra- 

kashan, Ahmedabad, 1977. Pp. xxii & 

247. Price Rs, 20. 

In this publication an atiempt has been 
made to reproduce the text of the Preventiom 
of Food Adulteration Act, 1954 as amended 
by Act No. 34 of 1976, the Prevention of 
Food Adulteration Rules, 1955 as amended 
by the Second Amendment Rules, 1977. The 
Amending Act 34 of 1976 came into force on 
1st April 1976. The Prevention of Food 
Adulieration (2nd Amendment) Rules, 1977 
have been published vide Notification dated 15tl 
January 1977. 

2. For purposes of reference the relevant. 
provisions of the Indian Standards Institution 
(Certification of Marks) Act, 1952, Criminal 
Procedure Code, 1873 (relevant sections), and 
the relevant sections of the Indian Penal Code 
and the Customs Act 1860 have been repro. 
duced in tha appendices. The case law, 
digested till 31st January 1977, has bean 
given in & separate chapter. 

3. The book gives the Report of the Joint 
Committee, proposing changes effected in the 
Bill relating to the Prevention of Food Adul- 
teration Act, 1954, which conteing 25 sections, 
and the Prevention of Food Adulteration Rules 
1955 which number as many as 69. Appen.. 
dix I includes several model forms and 
Appendix B, definitiong and standards of 
quality. RS 8 





BOOKS RECEIVED 


_ 1. Labour Law Journal Digest (1966.75) 
` Vol. IL (Efficiency Bar to Overtime Wages) 
Pp xxxix + 1056. 

2. Labour Law Journal Digest (1966-75) 
Vol. JIL (Pay to End) Pp. lxii + 1090. Publi- 
shed by Wadhwa & Co. Law Publishers, 
Nagpur. 


For a review of this Digest see AIR 1976 
February (Journal 9) ` . 
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-afana ifatt guu. Published by Lawr 


ee Publicaticns Gwalior, p. 136. Price 
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The Hon'ble Justice 
Mrs. PADMA KHASTGIR, Barrister-at-Law 
Recently appointed Judge of Calcutta High Court. 


? 





Born in 1931. Obtained B.A., degree from Calcutta University in 1951 and 
LL.B. (Hons.) from King’s College, University of London in 1955. Called to the 
Bar in February 1956 by the Hon'ble Society of Gray’s Inn. Enrolled in 
Calcutta High Court in 1957. Had considerable practice both in Civil and 
Criminal matters. Was the only lady member in the panel of Senior Public 
Prosecutors of W. B. Government. Appeared in many notable criminal trials. 
Conducted a famous court-martial case. Appeared before Supreme Court. Member 
of many philanthropic associations. Keen sportswoman. Can play guitar and 
piano. 
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Mrs. MONJULA BOSE, Earrister-at-Law, 
Recently appointed Judge of Calcutta High Court. 





Belongs to a family of eminent jurists — wife of Manindra K. Bose, Bar-at-Law, 
daughter of late Sudhir Chandra Roy, Bar-at-Law, sister of Siddharta Shankar 
Ray, Bar-at-Law, and former Chief Minister of W. B., grand daughter of late 
Deshbandhu Chitiaranjan Das, grand niece of late P. R. Das, former Advocate 
General of W. B. and late Mr. J. R. Das, Judge, Rangoon High Court and Sudhir 
Ranjan Das, former Chief Justice of India. Pagged B.A. in 1947. Called to the 
Bar, Lincoln’s Inn and enrolled ag Barrister-at-Law at High Court of Judicature, 
London, in 1956. Enrolled ag Advocate of Calcutta High Court in 1958. 
Training in law commenced under Late Shri S. C. Roy, Barrister-at-Law. 


Joined the Chamber of Sri Somnath Chatterjee in 1960. Appeared with 
him as hig junior in numerous cases. Specialised in Divorce Laws. Since 1965, 
conducted many cases independently. Appointed first woman Receiver of Calcutta 
High Court in 1968. First woman from the profession appointed as a High 
Court Judge. 
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JOURNAL SECTION 
(TOWARDS A NEW LAW OF THE SEA: 
Feom freedom of navigation to vesource-development 


By Pror. M. 


I. INTRODUCTION 


The Law of the Sea hag undergone most 
grofound transformation since the mid.sixties 
of this Century. The classical law bequesthed 
4o us by the great masters of international law 


—for example, Grotius, Bynkershoek and, 


‘Gentili—has lost much of its effectiveness and 
usefulness. The old order is yielding place to 
-the now! The new law is, of course, far from 
fully crystallised. But its general direcsion 
and reach can ba identified by reference to 
the consensus that has already been arrived at 
at the Third Law of the Sea conference, since 
1974. 

In the past, seg was essentially a means of 
<ommunication and, aga result, the focus of 
the classical law was navigation. Little 
wonder, then, that the central thesis of Ware 
Liberum was freedom of navigation which 
was principally designed to defend the interests 
of the Dutch East India Company as against 
the Portuguese in the Indian Ocean. Scarcely 
was it realised by Grotius that there were 
-other important uses of the sea, as for example, 
resource-development. Significantly, the re- 
gent advances in science and technology have 
rendered it possible for man to exploit the 
gogources of the deep sea-bed and ocean floor. 
Inevitably this led to assertion of claims to 
resources of the sea beyond the limits of the 
annon range, expounded by Bynkershoek in 
Dissertatio de domino maris in his famous 
sentence, imerium terrae finir ubi finitur 
aymorum potesias. : 


Changes in world politics no less contributed 
-to the change inthe dynamism of the legal 
structure and framework. The 60's witnessed 
a phenomenal change in terms of indepen- 
dance of a large number of countries that 
‘found the law of the gea no more favourable 
‘than other branches of international law. The 
movement for a change in the law of the sea 
which, to be sure, began at the instance of the 
Latin American countries, later became a 
allying-point of the Third World Countries.? 
The Geneva Conventions of 1958 which pur. 
ported to codify the law of the sea were found 
4n leag than a decade after their adoption to 
‘bo woefully inadequate to meet the changing 
needs of the international society of States. 
The year 1967 marked a historic phase ia the 
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evolution of the law of the sea. eee 
Arvid Pardo of Malta introduced in that year 
an item in the General Assembly which sought 
a declaration to the effect shat the resources 
of the sea.bed and ocean flocr beyond national 
jurisdiction would be used ‘in the interests of 
mankind ag the area concerned would be 
reserved exclusively for peaceful purposas. 
This was the item that set into, motion the. , 
current debats on the law cf the sea - pointing 
to the imperative need for a just and equitable ` 
regime of the ocean law. Considerable strides 
have been made since 1967 in this direction. 
OF especial significance is tke accomplishment 
of positive results in regard to the codification 
and development of the law of territorial gaa, 
continental shelf, and exclusive economic zone. 
Attention herein will be confined to descrip- 
tion, analysis and evaluation of the trends and 
developments on the above sopies. 


I]. THE TERRITCRIAU SEA 


The law of territorial see is the least con. 
troversial of the new law. There is now 
general consensus among States that tae terri. 
torial sea ig a part of the g3a in which the 
coastal State exercises sovargignty subject to 
the right of innocent passage of ships. 

Not too long ago, the question of the breadth 
of the territorial sea gene ated the bitterest 
Controversy among States alike scholars. In 
1930 a majority of the States answering the 
questionnaires preparatory to the Hague Codi- 
fication Conzerence favoured the three.mile 
limit. By 1956 the majoriiy was on the other 
side, demanding more than three miles. The 
International Law Commission of the United 
Nations which prepared the draft articles on 
the law of the sea for the Firat United Nations 
Conference in 1958 left oven the question of 
the breadth of the territorial sea, recording 
the finding that “international law does not 
permit an extension of the breadth of the 
territorial sea beyond twelve miles.’2 The 
Commission had proposed that a planipoten- 
tiary conference should fix the limit. Until 
1958, the United States and British Govern. 
ments were at one in the position that three. 
miles should be the outer limit of the terri- 
torial sea. The Soviet Union has claimed 
sovereignty in a zone of twelve miles mea. 
sured from the low-water mark on all main. 
land and island shores. 

2. See draft Article 3 on the Law of the Sea 
prepared by the International Law Commis- 


sion, Yr. Bk of the I.L, C, (1956), Vol. II, 
at p, 255. 
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The First U. N. Conference on the Law of 
the Sea, in 1958, ij will be recalled, had 
failed to define the breadth of the territorial 
sea. An American proposal for fixing the 
breadth of the territorial sea at six miles had 
failed to be adopted by the Conference, ag the 
requisite two-thirds majority was not obtain- 
able. The Second U. N. Conference, in 1960, 
had also failed by one.vote to adopt the 
breadth of the territorial sea. In retrospect 
the failure appears to be a blessing in disguise 
at any rate to countries which waged a relent. 
less battle against the classical law on the 
subject. Today, coastal states are in generel 
agreement as to the breadth of the territorial 
asa. For according to Art. 2 of the Revised 
Single Negotiating Text, Part II, the maximum 
breadth of the territorial sea shall be twelve 
miles, maasured from the appropriate baseline. 
The protlem of limits of the territorial sea 
which defied codification thrice during the last 
twenty.five years is now settled. 


Il, THE CONTINENTAL SHELF 


Nearly three decades are past since Presi- 
dent Truman in his Proclamation of 28th 
September 1945 laid the foundations of what 
is considered to be the "starting point of the 
positive law” on the subject of the continental 
shelf by the International Court of Justice, 


The Truman Proclamation provided, in part, 
as follows : 

“Now therefore, I, Harry S. Truman, Presi. 
dent of the United States of America, do 
hereby proclaim the following policy of the 
United States of America with respect to the 
natural resources of the sub-soil and sea-bed 
of ihe continental shelf. ; 


Having concern for the urgency of conser. 
ving and prudently utilizing its natural re. 
sources, the Government of the United Stateg 
regard the natural resources of the subsoil and 
sea-bed of the continental shelf beneath the 
high seas but contiguous to the coasts of tha 
United States as appertaining to the United 
States, subject to its jurisdiction and control. 
In cases where the continental shelf extends 
to the shores of another State, or is shared 
with an adjacent State, the boundary shall be 
determined by the United States and the State 
concerned in accordance with equitable prin- 
ciples. The character as high seas of the 
waters aboye the continental shelf and the 
right to their free and junimpeded navigation 
are in no way affected.” 


The United States’ move prompted a series 
of unilateral assertion cf claims to the sub. 
Marine resources in other parts of the world, 


8. United States, Department of mete Bulletin, 
Vol. XIII (30 Sep, 1945), p. 485 
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for example, in Latin America and the Middle 
Hast. No Uniform practice emerged from those- 
unilateral claims on the nature and extent of 
limits of the continental shelf. Nor the legal. 
character of the authority of states as regards 
the claim was uniformly defined: Some States. 
claimed mere “jurisdiction and control”, while 
others full “sovereignty”. Claims in regard: 
to the extent of the sholf also manifested much- 
variety. Some States extended their juris. 
diction over submarine areas upto a depth of 
200 metres, but others broadened it as far upto. 
200 miles off the coastline. 


But what, really, is the concept of the conti. 
nenial shelf? It owes to geology and, as such, 
an examination of the geological meaning 
should be clarified at the very outset. 


Geological Meaning. 


‘The term ‘Continental Shelf’ is generally 
used by geologists to denote that part of the 
sea-bed which is adjacent to continental shores: 
and is covered by water of shallow depths.* 
That part of the sea bottom where the gradient- 
becomes steep enough to mark the limit of the 
continental shelf is known as the ‘‘continental 
slope”. Continuing outward is the ‘continental 
rise”, whose fall off to abyssal depths is less- 
steep. ‘“‘Shelf’, “slope” and “rise” together- 
form the ‘‘continental margin.” 


Although the continental shelf is ‘a geolo- 
gical feature common to all continents, there- 
is no uniformity regarding the width of the- 
shelf. Some shelyes, as for example, thosa 
off the Indonesian Archipelago, Australia, the- 
coast of Asia, and the northern coasts of thé 
Beria sea, extend over hundreds of miles.. 
Some States have no continental shelf, in the- 
geological senge, beyond the limits of their- 
sovereignty, whereas others have extensive: 
areas of shelf. $ . 


The natural differences between the conti.. 
nontal shelves, divergencies among the seien- 
tists, and furthermore, the difficulties ‘in- 
ascertaining the slope of the shelf, have 
rendered the geological concept an uncertain 
basia for delimiting the outer limits of the- 
continental shelf. 


The Isobath or Depth Criterion. 


The isobath .or depth criterion hag been 
employed in the U. §. Proclamation and other 
unilateral declarations for determining the- 
cuter limits of the continental shelf. Nos too- 
long ago, the 1958 Convention on the Conti. 
nental Shelf also edopted ihis criterion when- 
it prescribed the 200-metre depth criterion 
for the outer limit of the shelf, 


‘4, The Eneyclopaedia A mericana; Vol. 7 (New 
York, 1962}, p. 591. 
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However, in the United States, the Depart. 
ment of the Interior is reported to have 
granted in 1967, a permit to drill 21 coré 
holes beneath the floor of the Atlantic ocean 
in waters ranging in depth from 650 feet to 
5,000 feet on the “continental slope beyond the 
Gontinental ghelf” off Florida and northward 
to points gsea-ward of Cape Cod and Georges 
Bank. The areas in which such core holes 
are authorized appear to be situated as far as 
300 miles from the coast. The 200.meire 
depth criterion has resulted in bestowing on 
coastal States unequal portions of the sab- 
marine area, thug causing ‘unjustifiable in. 
equality.” This is so, by virtue of the fact 
that all continental shelves are not of uniform 
area or width. Wherever the waters heve 
been shallow, there have been wide areas of 
continental shelves. Consequently, the legal 
regulation of the geological concept of the 
continental shelf through the instrumentality 
of 200.metre depth hag failed to produce an 
equitable situation. 


The Exploitability Test 
It may be recalled that Article 1° of the 


1958 Continental Shelf Convention prescribes ` 


an alternative criterion —that of 200.metre 
depth or exploitability—for fixing the outer 
limits of the legal continental’ shelf. The 
merits and demerits of the exploitability test 
would call for examination. 


According to tbis test, the outer limits of 
the legal continental shelf extend to ‘‘whare 
the depth of the superjacent waters admits of 
the exploitation of the natural resources of 
the said areas.” The rationale for including 


the exploitability test ig evidently that she | 


200-meter isobath or depth criterion is rather 
“conservative”. Technological progress, even 
in 1958, had superseded the 200-metre iso. 
bath. The crucial cuéstion regarding the 
exploitability test, however; is: To what ex. 
tent does it permit the coastal States to extend 
their sovereign rights of exploration end 
exploitation in the submarine areas beyond 
territorial sovereignty? 


Article 1 of the Convention is open to seve. 
ral possible interpretations. A literal inter- 
pretation of Article 1 concerning exploitability 


5, Article 1: For the purpose of these articles, 
the term "continental shelf” is used as 
referring (a) to the seabed and subsoil of 
the submarine areas adjacent to the ccast 
but outside the area of the territorial sea, 
toa depth of 200 metres or, beyond that 
limit, to where thé depth of the super. 
jacent waters admits of the ‘exploitation 
of the natural resources ‘of the said areas; 
(b) to the seabed and subsoil of similar 
submarine areas adjacent to the coasts of 
islands. 
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test might possibly permit all submarina areas: 
to be claimed some day by littoral States. 


Several expert observers haye contended 
that applying the oxploitability criterion a 
State might legally claim exclusive rights to. 
ocean resources upto any distance from its: 
coast or down to any depth, perhaps to the 
mid-sea areas, so long ag it had the capability’ 
for exploiting thom. 

It is probably fair to assume that the ex. 
ploitability test would not permit Stacea ‘'to 
run riot’? in putting forth fantastic claims in 
respect of continental ahelves. For one thing, 
such claims would affect the conditions on the 
surface of the gea, and another. they have 
not been envisioned by the framers of the 
Convention. The legislative history shows 
that there is a relationship between the igo- 
bath and the exploitability test and that the 
expression ad-acent in Article 1 is significant 
in this connection. The exploitability test 
was introduced to avoid the disadvantages of 
defining the boundaries of the legal zoncept - 
in terms of geological features or a fixed 
isobath. Later, when the 200-meira isobath 
was adopted as the outer limit, the exploita- 
bility test was added so that littoral States 
surrounded by narrow continental shelvas 
might be able to explore and exploit in larger 
areas. Oonsequently the exploitability test 
should not be so interpreted as to authorize an 
“extreme approach” to the definition of con- 
tinental shelf in Art. 1, eventually lending, 
ag it were, to the division and appropriation 
of the entire acean floor. 


The width or Distanca Criterion 


The latest method by which the outer 
limits of the continental shelf are sought to 
be determined is the width or distance from 
the shoreline. The rationale for this criterion 
hag been well explained by Professor Louis 
Henkin as follows: 

If the 200.metre isobath is not retained 
and a new definition of the shelf ig desired, 
I would urga a definition in terms of miles 
from shore. When one abandons tke 200. 
metre igobath, one abandons the p-incipal 
reason for a definition in terms of depth of 
water-—the link to the geological definition of 
the shelf from which the law sprang and which 
was part of its justification. That apart, depth. 
of.water has less and less to do with the 
reasons for the Jaw of shelf. Economic and 
technological dependence on the coastal State 
now relates, more to distance from its shore 
than to depth of waters.’ 

Significantly, the recent debates in the 
United Nations Conferences support the dis. 


6. Louis Henkin “Law for the Sea’s Minerals”, 
p. 59, f. n s 
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tance criterion. It has become evident from 
the consultations and negotiations among States 
at the Third Conference on the Law of the Sea 
culminating in the first instance into Single 
Nogotiation Text (SNT) and later into the 
Revised Single Negotiation Text (RSNI). Al- 
though these texts do not purport to ba any- 
thing more than a “procedural devise” whogs 
function is to serve asa ‘basis for negotiation”, 
they embody the consensus among nations on 
the crucial question of (i) the limits of the 
continental shelf; and (ii) delimitation of lateral 
boundaries. Attention will be focussed on these 
twin issues. 


Limits of the Continental Shelf. 


Article 64 of Part II of the RSNT defines 
the continental shelf ag follows: 


The continental shelf of a coastal State com. 
prises the sea bed and subsoil of the submarine 
areas that extend beyond its territorial ses 
throughout the natural prolongation of its land 
territory to the outer edge of the continental 
margin. or to a distanca of 200 nautical miles 
from the baselines from which the breadth oż 
the territorial sea is measured where the outer 
edge of the continental margin does not exten 
up to that distance. 


Evidently this article prescribes dual criteria 
for continental shelf, one, in terms of the con- 
tinental margin, and another in terms of 200 
miles distance, under certain circumstances. Ir 


reflects the contemporary trend to inslude con. © 


tinental margin within the scope of the conti- 
nental shelf. In go far as the R.S.N.T. reflects 
the international consensus on the definition of 
the continental shelf, it signifies an importan; 
progress in codification and development o: 
the law. 


The R.S.N.T. in the first place postulates 
that the continental shelf extends “to the outer 
edge of the continental margin”. Conceivably 
the outer limits of the shelf coincide with the 
outer limits of the “margin” —wherever it 
may be, according to geographical and geologi- 
eal criteria. Art. 64 of the R.S.N.T in the 
gacond place postulates that the continental 
shelf extends to a distance of 200 nautica! 
mileg where the outer edge of the contisenial 
margin doeg not extend upto that distance. 
What is the functional utility of the secona 
limb of Art. 64, especially when Art. 46 of the 
R.S.N.T. on the exclusiva economic zone in. 
vests the coastal State with the sovereign right 
“to explore and exploit the natural resources in 
the area of the sea-bed upto a maximum of 200 
nautical miles, measured from the baselines’ 
What is the relation between the two limbs of 
the continental shelf definition? In case of con. 
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dict between Art. 64 and Art. 46 which would 
prevail? On what basis a decision will be made 
in such a case? Who shall deside it? Finally, 
what is the significance of this definition in 
terms of time and gpace context? Will it ba 
merely prospective in iis application and 
govern relations only among States parties to 
the future convention or apply to all nationa 
ag a general norm of international law? More 
importantly, how does it affect the rights and 
obligations of parties under either pre-existing 
conventional or customary law of nations of 
the sea? i 


Delimitation of Lateral Boundaries, 


Article 71 of Part II of the R. S. N. T. pre. 
scribes the following rules for the delimitation 
of shelf boundaries between adjacent or oppo- 
site States : 

1, The delimitation of the continental shelf 
between adjacent or opposite States shall be 
effected by agreeraent in accordance with 
equitable principles, employing, where appro. 
priate, the median or equidistance line, and 
taking account of all relevant circumstances. 

2. If no agreement can be reached within a 
reasonable period of time, the States shall 
et to the procedures provided for in Part 

. (Settlement of disputes). 

3. Pending agreement or settlement, the 
States concerned shall make provisional ar. 
rangements, taking into account the provisions 
of paragraph 1. 


4. Where there is an agreement in fore 
between the States concerned, questions rela. 
ting to the delimitation of the continental shelf 


_ be determined in accordance with the provi- 


gions of that agreement. 

Para, 1 above embodies the ratio of the 
I. C. J. in the North Sea Continental Shelf? - 
cases except for ity last part which gays: 
“taking account of all the relevant circum. 
stances.’ The I. O. J. in the North Sea Conti. 
nental Shelf cases hag elucidated the factors 
that the parties may take into consideration in 
the negotiation of lateral boundaries. It may 
be considered whether thege factors may find 
& place in the proposed treaty. Such a course 
may avoid unnecessary future misunderstand. 
ing and controversies among states as regardg 
the applicable factorg in “tha delimitation of 
lateral boundaries. 

Para. 2 relating to dispute-settlement proes. 
dures does not appear to be realistic in the 
present stage of development of the law of 
continental shelf. It hag been aptly said by 
one writer : ‘Since the problem of the lateral 
boundaries of the continental shelf ig not 
justiciable, the wisest solution is to leave the 


7. I.C. J. Reports (1969), p. 3. 
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parties free in each cage to determine by 
agreement between themselves the most appro- 
priate frontier line." In the circumstances it 
may be considered whether this paragraph 
should be retained at all. 


The ‘pending agreement’ clauge in paragcaah 
3 requires the parties to make provisiotal 
arrangements regarding delimitation, teakiag 
into account equitable principles and other 
relevant circumstances. This para. 3 differs 
from para. 3 of the SNT which precluded tae 
extension of continental shelf beyond tae 
median or equidigtance linə, pending: me 
agreement, 

Para. 4 in its present form, however. raises 
the important question of inter-relations of the 
positions under pre-existing agreements and 
Art. 71 which purports to give precedence to 
pre-existing agreements, Altkough this would 
gave the rights of parties under pre-existing 
agreements, it would rob Art. 71 of its nor- 
mative impact and character. More care and 


thought should therefore be given to the quas.. 


tion of the relation of pre-existing agreements 
to the new regime on the delimitation of 
continental shelf. . 

What is the upshot of the current develop- 
ments regarding the legal dofnition of corti“ 
nental shelf? The RSNT postulates a legal 
regime which defines the continental shelf in 

. terms of the outer edge of the continemal 
margin or a distance upto 200 nautical milas. 
The Jatter in part includes the newly emər- 
gent concept of the exclusive economics zone. 
Although both these concepts of the contineréal 
shelf and the exclusive economic zone sra 
complementary to one anoth2r, the former ig 
predicated upon geological anc geomorpholai- 
cal considerations, and the latter on econonic 
desiderata. The question arises for conside7a- 
tion whether this formulation is the most 
appropriate or calls for changes is substant ve 
content and/or drafting. 


III. THE EXCLUSIVE ECONOMIC ZONE: 


The 1970's witnessed two prominent deve. 
lopments in the Law of the Sea—the emar. 
gence of the concepts of exclusive econonic 
zone and patrimonial sea. The former conespt 
is traceable to Njenga of Kenya who advanced 
it for the first time in the Asian.African Lezal 
Consultative Committee at its Colombo session 
held in January 1971. The concept was aftar- 
wards refined in the working paper presen’ ed 
by Kenya at the Lagos session 3f the Commitee 
held in January 1972. Finally, in the 1€72 


8. Etienne Grisel, “The Lateral Boundaries of 
the Continental Shelf and the Judgment of 
the International Court of Justice in -he 
North Sea Continental Shelf Cases”, Ameri- 
can Journal of Internaticnal Law, Vol. 64 
(1970), Pp. 562-593. 
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Geneva session of the UN Sea-bed Committee, 
Kenya submitted the “Draft Articles on the 
Exclusive Economic Zone’? concept. 


This concept has been criticized on various 
grounds: (1) the establishment of tha zone 
would change the character of a part of the © 
high seas in which all States at present have 
the freedom of fishing; (2) that the confarment 
of exclusive rights upon the coastal State over 
the living resources in the zone might lead to 


the inadequate utilization of these resources 


which are so necessary for mankind; (3) that 
this situation doss not take into account the 
unequal digtribution of living resources in the 
different seas; (4) and finally, that the esta- 
blishment of the exclusive economic zone may 
serve as a basis of pretext to claim wider 
rights in the future, including actual sover- 
eignty over the zone. All these arguments 
against EEZ or the patrimonial sea have been 
met with equally forcible arguments. i 


Tho first argument in favour of the EEZ 
has been that, notwithstanding the modifica. 
tions in the clagsical law, all coastal States 
under the regime of the economic zone would 
in principle, be placed on the same footing. As 
such, the proposed concept of EEZ cannot be 
faulted except by the land.locked and other 
geographically disadvantaged nations. But 
their view point is sought to be accommodated | 
by the proponents of the exclusive economic 
zone. It is said that there is not much sub. 
stance in the second argument for States in 
their own self-interest would allow other 
States or individuals ta exploit the living re- 
sources of their economis zones under a system 
of licences or any other modality. Although 
there is a measure of truth in the third criti- 
cism, in that nature has not equally endowed 
all the marginal seas, bilateral, sub-regional 
or regional arrangements can be sntered 
into, rectifying disadvantages resulting from 
nature. With regard to the criticism that the 
EEZ might give rise to further expansionary 
claims, it had been said that an international 
convention defining the rights and duties of 
coastal States may help arrest expansionary 
trends. The alternative to this; it is said, is 
unilateralism that may divide the ranks of 
nations and defeat the. essential function of 
codification, that of harmonization of national 
interests and unification of legal norms. 


There is now general consensus among 
States that the outer limits of EEZ shall not 
exceed 200 nautical miles from the applicable 
baseline. This is evident from most of the pro- 
posals submitted either to the Sea-bed Com. 
mittee or to the Conference.. Draft Article T 
of the Kenyan proposal on EEZ stated that 


9, U.N,Doe. AJAG. 188/S.C II/L, 10. 
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“the economic zone shall not in any case 
exceed 200 nautical miles, measured from the 
baselines for determining territorial goa” 
Likewise, the Santo Domingo Declaration 
stated that the breadth of the patrimonial sea, 
together with the territorial sea, should not 
exceed a maximum of 200 nautical miles !° 
The Draft Articles on fisheries proposad in 1973 
by Oanada, India. Kenya and Sri Linka also 
stipulated a miximum of 200 nantical miles 
for the proposed fisheries zone.!! Similarly,- 
the nine.power working piper by India and 
others submitted at Caracas, stipulated a 200 
miles outer limit to the economic zone.’? The 
concept of BEZ, alike continental shelf, is 
designed to safeguard the interests of the 
coastal nation ag regard resources in the off- 
‘shore areas. The EBZ and continental shelf 
have indeed many points of contact. Both 
zones coincide at least in part in hydrospace; 
both meet the need to regulate the exploitation 
of the resources and ia both the coastal States 
would have powers, though limited by func. 
tional considerations. Nonetheless the two 
concepts differ from one another. 


Article 44 of RSNT purports to confer ex. 
elusive jurisdiction on the coagtal State over 
the natural resources whether renewable or 
non-renewable, of the bed and subsoil and the 
superjacent waters. Evidently both the fishery 
and continental shelf resources are included in 
this formulation. However, Article 44 doos 
not stop at that; it coniers “exclusive jurisdic. 
tion on the coastal State with regard to other 
activities for the economic exploitation and 
exploration of the zone, such as the produstion 
of energy from the water, carrents and winds 
and scientific research.” Not only that, Arti. 
cle 44 confers ‘‘jurisdiction with regard to the 
preservation of the mirine environment, in- 
cluding pollution control and abatement,” 


In contrast to Article 44 (dealing with 
EBZ), Article 65 (dealing with continental 
shelf) purports to confer on the coastal Stite 
exclusive rights over its natural ragources, 
namely, minerals and other non-living resour- 
cos (including sedentary fisheries.) 


Evidently the BEZ takes within its fold all 
the resources that are included within the 
continental shelf concapi, and a few mors, 
namely renewable resources which pregumab. 
ly ave fisheries and other marine species. The 
question for consideration is why does the 
RSNT use different expressions in dealing with 
the resources of the EEZ and the continental 
shelf, namely, ‘renewable and non-renewable” 
in the former case, and “mineral and other 
10, U. N. Doc. A/AC.188/80. 

11. U.N, Doe. A/AG. 188/5C.1I/L. 38, 
12. U.N. Doc. A/CONF.62/24, 
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non-living resources” in the latter case. Would 
it not ba advisable to use consistent categories 
of description? 


The area of ESZ, according to Article 45 
of the RINT shall not-extend beyond 200 
nautical miles from the appropriate bage lines. 
On the other hand, the outer limits of the 
continental shelf, as envisaged by Article 64 
of the RSNT, includes.the sub-marine areas 
upto the “outer edge of the continental margin, 
or to a distance of 200 nautical miles from the 
baselines from which the breadth of the terri- 
torial sea i3 measured where the outer edge of 
the continental margin does not extend up to 
that distance.” The outer limits of the shelf 
are, on the one hand, determined by the geolo. 
gical criterion, andthe EEZ concept on the 
other. The area of the. continental shelf, 
spatially varies with the coastal Statesdepend. 
ing upon geomorphology of continents. States 
do have continental shelfs going far beyond 
the maximum ared of the economic zone. Such 
States are entitled to the maximum extent of 
the shelf under the Article 64 formulation. 


The rapid strides in marine biology, the 
phenomenal developments in the techniques of 
deep-sea fishing and the rising demand of the ` 
poorer coastal nations for a fairer and equit. 
able digtribution of the living resources of the 
oceans, have led to the current international 
challenge to the traditional rules and princi. 
ples of marine fisheries. It-may be recalled 
that under the classical law the saa fisheries 


` in the territorial sea belonged to the coastal 


Stats, whereas those in the high seas are open 
for exploitation by all nationg. The latter 
concept came to be known as the freedom of 
fishing; one of the four freedoms of the high 
geas —consecrated in Article 2 of the Conven- 
tion on the High Saas, 1958. The doctrina of 
freedom of fishing has baer found to be too 
simplistic to regulate the coastal and other 
States in regard to fisheries, 


The post-1960 period witnessed tcemandoug 
changes in the national behaviour towards 
marine fisheries. It appears that the principal 
development in this regard wag the assertion 
by the coastal State for a greater share in the 
living resourcas of the sea abubting the coast, 
extending beyond the breadth of the territorial 
sea. Progress in science and technology helped 
in extending the saaward reach of the coastal 
States. The developms3né era of the 1960's 
algo contributed to this trend. 


There is no doubt about the deep conflicts of 
interests among nations on the legal regime of 
fisheries. This is evident from the saveral 

13. Mrs, R, Lakshmanan, “International Regu. 


lation of Fisheries,” Indian Journal of Inter- 
national Law, Vol. 13 (1973), pp. 367-388. 
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‘proposals and working papers submitted to the 
‘U.N. Soa-bed Committee and the Third Confer- 
-ance on the Law of the Sea at its Caracas Ses. 
sion. No attempt will ba made here to analyse 
the several proposals on fisheries with & view 
to print out the conflicting interests among 
mations. 


‘The RSNT which inéorporates in ib tha 
asic ideas contained in the several State pro. 
posals has ag many as slaven articles dealing 
with different aspeats of marine fisheries. For 
-axample, Article 50 dealg with conservation 
«óf the living resources, Article 51 with utili. 
‘zation of the living resources, Article 53 with 
highly migratory species, Article 55 with 
anadromous species, Article 56 with catadrom- 
-us species, and Articla 61 with enforcement 
Prozedures. 


One may find it tempting indeel to write a 
dogal commentary upon these articles and also 
to improve the draft articles from the exege. 
dical point of view. - But such an exercise is 
scarcely useful to codification. Legal regula. 
tion of marine fisheries must necessarily ba 

` based upon scientific considerations relating to 
fisheries, their life pattern, habitat, movement, 
breeding, alongside management and conser. 
vation, the economic dependence of coastal 
mations on fisheries, the interests of the land.. 
docked and other geographically disadvantaged 
States for a share in the marine fisheries. and 
above all the historie right of nations in 
fisheries of cartain areas of the sea. All these 
and other. ssientific factors point to the need 
for multiple factor analysis of the fishing 
articles, Such an exarcise is not ‘presently 
possible. Attention, therefore, will be confined 
40 presenting the salient features of the fishery 
articles of the R. S. N. T.” 


The contral point in Article 50 is that the 
coastal State has the right to determine the 
allowable catch of the living resources in its 


EEZ for the determination of which the - 


article provides certain guidelines. Para 2 
requires that the coastal State shall take con- 
Servation and managament measures that help 
prevention of over-exploitation, and para 3 
stipulates that such measures shall be go 
designed ag to produce maximum gustainable 
yield — precepts that are central to regulation 
-of fisheries. 


Article 51 is by far the most important pro- 
‘vision on fisheries. It recognizes the exclu. 
sive nature of the rights of ‘the coastal State 
when it postulates that the coastal State 
would allow access to other States only when 

14. R. Khan, “The Fisheries Regime of the Ex- 


clusive Economic Zone”, Indian Journal of 
Tatecnatione) Law, Vol. (1976), pp. 169- 
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it has no capacity to harvest, and that in any 
case the access ig subject to the terms pre- 
scribed by it. True, the. gama article lays 
down certain guidelines for the exercisa 
of the conditions of access to non-coastal 
States. Specifically, tha following factors 
are mentioned ; the economic interests of tha: 


~ coastal: States; the interests of neighbour. 


ing land-locked States and other geographi. 
cally disadvantaged States; of the reasons and. 
the need to minimize economic dislocation in 
States whose nationals have fished in the zone 
or have contributed substantially to research 


and identification of fishery stocks. 


This article geeks to accommodate the exclu- 
sive interests of the coastal States in the 
fishery resources of the EEZ and the interests 
of other States already fishing in the zone and 
of the neighbouring land-locked and geogra- 
phically disadvantaged States for participation 
in the exploitation of the living resources of 
the BEZ. 

The principle of optimum utilization of the 
living resourc3s in the REZ provides a key to 
an accommodétion of the conflicting interests 
between the coastal and other nations. 


Artidles 50 and 51 betwoon them cover the 
Main ground of legal regulation of marina 
fisharies, The essential features of the regime 
to be constituted are that the coastal State can 
harvest all the fish it can, but the surplus 
must be allowad to be caught by other nations 
having regard to the principle of optimum 
utilization of resources and tha interests of 
landlocked States of the region, ag algo thoge 
which are already fishing in the area. 


Article 55 which deals with a special type 
of. fish—the anadromous species — postulates 
legal norms which are an exception to the 
general rule that every coastal State shall 
have exclusive right to take conssrvation 
measures with regard to fishing resources 
within its EEZ. The essenze of Article 55 is 
that the coastal State in whose rivers anadrom. 
ous stocks originate ghall have primary in. 
terest in and responsibility for such stocks, 
As corollaries to this principle, it is laid down 
that the State of origin shal” engure conserva. 
tion of migratory species, shall co-operate in 
minimizing economic dislocation in other 
States fishing these stocks, and sliall consult 
other States fishing those siocks before esta.- 
blishing total allowable catches. 


Article 61 deals with the problem of enforce. 
ment which gains all the more importance in 
view of the expanded scope of national juris. 
diction in marine fisheries. The important 
aspects of this article are that the coastal 
State may take appropriate meagureg to ensure 
compliance with the laws and regulations 
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enacted by it and that such measures may 
include boarding, inspection and judicial pro- 
cedures against vessels and their crew. Arrest. 
ed vessels, however, shall be released upon 
posting of a reagonabla bond or other security. 
Penalties for violation of fisheries regulation 
may not include inprisonment or any other 
form of-corporal punishment in the absence of 
agreement to the contrary by the States 
concerned. , 

What is the legal status of EEZ? Is ita 
part of ihe high seag? Origitnot? What 
else ig it? Are these questions merely of 
theoretical significance devoid of any practical 
eongequences ? 

The RSNT in Article 75 contains the follow- 
ing definition of the high seas : 

“The term “high seas” ag used in the 
present Convention means all parts of the sea 
that are not included in the exclusive eco. 
nomic zone, in the territorial sea or in the 
archipelagic waters of an archipelagic Stato.” 
This definition of the high seas in RSNT 
follows word for word the SNT definition in 
Article 73. Thus, according to both RSNT 
and SNT, the waters of the Exclusive Econo- 
mic Zone do not partake of the legal character 
of the high seas: nor are they the territorial 
sea or internal waters. They are in the nature 
of sui generis in which the coastal States shall 
exercise certain rights, subject to obligations 
specified in Part II of the RSNT. 


IV. CONCLUSIONS 


Probably the most dramatice development 
that has taken place since Ambassador Pardo 
introduced his now famous item on the gea.bed 
in the United Nations is the emergence and 
general recognition of the concept of the ex- 
clusive economic zone. The concept as such 
owes its origin to Njenga of Kenya who first 
expounded it at the Colombo session of the 
Asian-African Legal Consultative Committee, 
held in. January 1971. Its main thrust is 
that every coastal State shall have exclusive 
claims to living resources in an area of sea 
upto 200 nautical miles, meagured from the 
appropriate coastal baselines. The freedom 
of navigation and overflights, and the freedom 
to lay submarine cables in the economie zone, 
are saved. The only freedom of the high sea 
that has sought to be taken away by the oro. 
nomic zone concept is that of fishing. - 

The concept, of course, recognises-the rights 
of the neighbouring land.locked countries and 
of geogrophically disadvantaged States to the 
living resources in the economic zone. So too 
the historic claims of the neighbouring deve. 
loping States. 

The concept of the exclusive economie zone 
ig evidently related io the continental shelf, 
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on the one hand, and the exclusive fisheries- 
zone on the other. All the-three concepts of 
course differ from one another. The continen- 
tal ghelf differs from the economic zone both. 
in regard to the exploitable area ag well ag. 
the range of resources, Whereas the shelf 
concept in its present interpretation would in- 
clude the continental margin, the economic 
zone is spatially limited to an area of sea. 
extending upto 200 nautical miles from the 
appropriate bagelines.- Similarly whereas the 
shelf concept i3 limited to ‘natural resources” 
(including sedentary fisheries), the zone idea. 
encompasses both living and non.living re- 
sources. Accordingly, the concept of the 
economic zone is at once both more limited 
and expansive than the continental shelf, The: 
exclusive fisheries zone, like the continental 
shelf, differs from the economic zone in that: 
it limits itself to the living resources, whereas 
the economic zone extends to both living and: 
non-living resources. Although both concepts. 
are complementary, they nontheless differ 
from one another. It is crucial to-bear in 
mind these differences in ihe codification of 
the new law of the continental shelf, fisheries 
and exclusive economic zones. The formala- 
tion of a single legal regime for both 
renewable and non-renewable: resources as con. 
templated in Article 44 of the RSNT is inex. 
pedient. It may be by far better that the 
RSNT prescribe different legal regimes for 
the renewable and non-renewable resources: 
while relating one to the other. 


The regime of fisheries postulated by the 
RSNT deals with questions of conservation of 
the living resources, principle of optimum 
utilization, highly migratory species, azadro. 
mous species, catadromous species and en. 
forcement procedures. Lawyers may find it 
tempting to write a commentary upon the 
several articles in RSNT dealing with these 
questions. Such an exercise can be meaning- 
ful only when it is based upon scientific infor- 
mation and knowledge about marine fisheries- 


The delimitation of the continental shelf or 
the exclusive economic zone of adjacent and 
opposite States has been relatively an easy. 
task. The methods and procedures postulated. 
by the RSNT conform to the ralio of the. 
North Sea Continental Shelf Cases.” 


The question of the legal status of EEZ hag 
been at the centre of controversy both at the 
4th and 5th sessions of the Third Confarenca. 
on the Law of the Sea. From the records of 
the 4th segsion, one discovers that the Second. 





15, M. K. Nawaz, “The North Sea Continental 
Shelf Case Revisited,” Indian Journal of 
ineraetions) Law, Vol. 15 (1975), pp. 506- 


` 
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Committee was acutely divided on the ques- 
tion as to whether or not the EEZ should be 
included in the definition of the High Seas in 
Article 73 of the RSNT. We cannot, there- 
fore, conclude that the Third Conference has 
already arrived at consensus on the Iəgal 
status of EEZ. It is anybody's guess whether 
the next New York session would exclude the 
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EEZ from the spatial domain of the high seas. 
Bat,. from the point of view of the intezests of 
developing coastal nations, it will be nezessary 
to seek exclusion of BEZ from the scope of the 
high segs. ! É 





16. M. K. Nawaz, “The Emergence of Exclusive 
Economic Zone: Implications for a New 
Law of the Sea,” Indian Journal of Inter- 
national Law (forthcoming). 
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“COMPULSORY MAINTENANCE OF BOOKS OF ACCOUNT BY LAWYERS.” 


By : Sarr R. N. LAKHOTIA, M.COM.LGB., Advocate & Tax Consultant, 
Editor : Current Tax Bulletin, Calcutta 


4. Introduction — A New 1.977. Provision 
for Professional People: 


Several new provisions haye been inserted 
in the Income-tax Act, 1961 by the Taxation 


Laws (Amendment) Act, 1975. Many of these . 


amendments are based on the recommenda- 


‘tions of the Wanchoo Committes. One of such 
provisions directly affecting all professional ` 


people ig the insertion of a new section 44AA 
in the I..T, Act. This section, so far ag the 
lawyers are concerned, makes the provision 
requiring every person Carrying on legal pro- 
fession to compulsorily maintain books of 


account and certain other documents ag would - 


enable the Income.tax Officer to compute his 
total income under the [..T. Act. This require- 
ment ig not affected by the income of the 
lawyer. A power has also been conferred on 
the Central Board of Direct Taxes under that 
provision to prescribe certain types of books of 


account and other documents to be kept and ` 


maintained, inter alia, by Lawyers, the parti- 
culars to ba contained therein and the form 
and the manner in which and the place at 
which they are to be kept and‘ maintained. 


2. What'are the spesified books of account 
to be kept and maintained ? 


Every person carrying on the legal profes- 
sion (hereinafter referred to as lawyer) whe. 
ther on the civil side, or criminal side or 
otherwise and wherever practising would be 
required to compulsorily maintain - certain 
books of accounts and other documents. These 
books are also to ba maintained by other pro. 
fessional persons like Chartered Accountants, 
Interior Decorators, Firm Artists, ete. The 
books of account and other documents which 
should be maintained by every lawyer are the 
following :— 

(i) a daily cash book ; - 

(ii) @ journal, if the accounts are main- 
tained according to the mercantile system of 
accounting ; . 

(iii) a ledger ; 


(iv) duplicate copies of machine numbereð 
bills and receipts issued by the person ; 


(v) original bills and receipts in respect of 
expenditure incurred by the person or, where 
such bills and receipts are not issued and tbe 
expenditure incurred does not exceed twenty- 
five rupees, payment vouchers prepared ang, 
signed by the person. i 


A daily cash book means a record of all 
cash receipts and payments, kept ani main. 
tained from day today and giving the cash 
balance at the end of each day. 


The above requirement ig ag per a new 
rule, namely Rule 6F proposed to be inserted 
in the Income-tax Rules as per the draft rules. 
framed by the Central Board of Direct Taxes. 
and notified in the Gazette of 12.1-77. It. 
-has been mentioned in the said Notification. 
that the draft rules would be taken into con- 
sideration on or after the first day of March, 
1977. The Central Board of Direct Taxes. 
has clarified that any objection or suggestion. 
to the said draft rules to be received from. 
any person before the said date would be con- 
sidered by ik In actual practice, there is 
very little scope for any modification in the 
above requirement. Hence it is necessary 
for the. lawyers to start maintaining the afore- 
said books of account and other documents 
with immédiate effect. i 


3. Where are the Books of Account to be. 
kept ? 7 , 


_ Phe said draft rules framed by the Central 
Board of Direct Taxes hava provided that the 
aforesaid books of account and othar dceu- 
ments have to be kept and maintained by the- 
Lawyers (like other professional people) at 
the place where he is carrying on tke pro- 
fession. Where the lawyer carries on his 
profession in more places than one, he should 
keep and maintain the aforesaid books of ac- 
count and other documents at the principal 
place of his profegsion. - 
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‘4, Since when should the Books of Ac- 
count ba Maintained Compulsorily ? 


As provided in section 44AA of the I..T. 
„Act the provisions for compulsory mainten. 
ance of books of account and other documents 
‘have come into force from 1.4.76. However, 
the Oeniral Board of Direct Taxes has, by a 
Circular, Clarifed that these provisions apply 
in relation to the persons whose accounting 
year startg on or after 1.4.1976. Thus, where 
a lawyer keeps his books of account and other 
documents on the basis of calendar year, he 
has to compulsorily maintain the books of 
account for the accounting year starting from 
1.1.77, The type of books of account and the 
other documents to be maintainad by a Law. 
‘yer prior to 1.3.77 has not been prescribed 
og the said rules are not applicable prior to 
that date. Hence a Lawyer will be free to 
maintain any books of account and documents 
-of hig choice which would enable tha I. T. O. 
$0 compute his total income in accordance 
with the provisions of the I..T. Act. How. 
‘aver, every Lawyer should start maintaining 
the books of account and documents in the 
manner described in paras 2 and 3 above. 


‘5. What is the Penalty Leviable for Non- 
Maintenance of Books of Account ? 

Where a lawyer does not compulsorily 
maintain the books of account and documents 
which would enable the I..'T.0. as required by 
the aforesaid section 44AA, then it has been 
provided u/s. 271A of the I..T. Act that such 
i person would be liable to pay. by way of 
penalty, a sum which shall not be less than 
40% of the amount of tax, if any, which 
would have been avoided if the income re- 
turned by such a person had been accepted 
ag the correct income. The maximum amount 
-of penalsy is 50% of the aforesaid amount 
-of tax sought t> be avoided. 
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6. What are the othər consequences for. 
Non-maintenanss of books:of acsount? 


Where a Lawyer does not compulsorily 
maintain books of account, he would not only 
be liable to penalty as stated in para 5 above, 
but he would also be liable to other conge- 
quences. For example, where the I.-T. O. is 
satisfied that the accounts of the agsessee are 
not correct or complete or where he finds that 
no method of accounting has been regularly 
employed by the assessee, he would be entitled 
to make ox-parte or best judgment assessment. 
Similarly, where the accounts maintained by 
a Lawyer are such that in the opinion of the 
Income-tax Officer, the income cannot be pro. 
perly deduced therefrom, then he would be 
entitled to make a computation of his total 
income upon such basis and in such manner ag 
the I.T. O. may determine. Thug it ig clear 
from the aforesaid provision of section 145 of 
the I..T. Act that vast powers are enjoyed by 
the I.T. O. in the manner of making the esti. 
mate of assessment of Lawyers for non-main. 
tenance of proper books of account and other 
documents. 


7, Conclusion: 


In view of the penal consequences and other 
consequences resulting into the computation of 
higher total income thereby makiug the law- 
yers liable to a higher incidence of incone-tax, 
it is advisable for every Lawyer to maintain 
the books of account and other documents ag 
mentioned above. This would convince tha 
Income.tax Officer about the co-operative atti. 
tude of the tax payer. In this manner, a law- 
yer would save himself from unnecessary 
mental worry and would pave a way to the 
acceptance of his book results. This would be 
in the interest of the Revenue as well as the 
Lawyers concerned. 


“OPTION OF PUBERTY FOR HINDU WISE: A RECENT INNOVATION” 


By: B. N. SAMPATH, 8.80., B.L. (Mysore) LL.M. (Osmania), Reader in 
Law, Banaras Hindu University, Varanasi. 


The Marriage Laws (Amendment) Act, 1976 
js a landmark in Indian matrimonial legisla- 
tion, for, while effectuating modifications in 


_ tbe various provisions of the Hindu Marriage’ 


Act, 1955! and the Special Marriage Act, 
1954", it has introduced some progressive 
-changeg in the matrimonial law of the Hindus. 


Whereas Section 13B of the Hindu Marriage: 


Act hag introduced the provision relating to 


i 


1. See Sections 5, 9-16, 19, 2LA-23A, 25, 28, 
28A of the Hindu Marriage Act, 1955. 


2, See Sections 4, 21A-27, 30-37, 39-40C of the 
Special Marriage Act, 1954, 





divorce by mutual consent? hitherto available 
only under Muslim Law,’ and the Special 


3, It is interesting to observe that divorce by 
mutual consent was not included in the bill 
referred by the Law Ministry to the Law 
Commission nor the Law Commission gave 
any thought to it. See the Fifty-Ninth 
Report of the Law Commission of India 
(1974). However it is praiseworthy that 
the Parliament included this progressive 
provision in the amendment to the Hindu 
Marriage Act. 

4, Khul (Khoola) and Mubara’at are two forms 
of divorce by mutual consent recognised by 
Muslim Law, Fyzee, Outlines of Muham- 
madan Law (1954) 155.158; Malla, Maho- 
medan Law (1968) 295.297. 
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Marriage Act, 1954,5 Section 13 (2) (iv) kas 
daid down a -provision of far-reaching imper- 
tanca, namely, the provision relating to repu- 
-diation of marriage by a wife. Section 13 2) 
of the Hindu Marriage Act lays down: 


A wife may also- presant a petition for fre 
dissolution of her marriage by a decree of 
divorce on the ground — ...... e000 


(iv) that her marriage (whether consum. 
‘mated or not) was solemnized before she at. 
tained the age of fifteen years and she hag 
repudiated the marriage after attaining tat 
age but before attaining the age of eightesn 


. years. 


Explanation. —- This clause applies whether 
the marriage wag solemnized before or afer 
the commencement of the Marriage Laws 


; {Amendment} Act, 1976. . 


This remarkable provision. reflecting che 
determination of the Parliament to restore 
the dignity of Hindu women, will herald a 
new era for a Hindu wife who had all alcag 
been passive participant? in matrimoral 


. matters, and would render matrimony a mcre 


meaningful union. Further, it will go a lcag 
way in combating the pernicious practice of 
child marriage’ which continues to have its 
stronghold on vast masses of people in tais 
country. However, the provision in the fo:m 
in which it ig enacted bristles with serious 
implications which have escaped the notice of 
the draftsman and may foment litigation in 
this sensitive area when the provision comes 
into full play in the coming years. An attens pt 
is, therefore, made in this paper to exam ne 


the background of the aforesaid provision, its 


5. See Section 28 of the Special Marriage Act, 
1954 


§. The theme of perpetual tutelage of women 
pervades the entire gamut of Dharma Eas- 
traic literature. Indeed, the Sastraic ceze- 
mony of Kanyadan which symbolises -he 
transfer of dominion over the daughter by 
the father in favour of the bridegroom is 
not compatible with the concept of equa. 
lity of sexes effectuated under the Hindu 
Law enactments, See for instance Manu 1X, 
88.94. ” 

7. The practice of child marriage, despite sza. 
tutory provisions against it, continues an= 
abated in the Hindu society. The pract:ce 
is rampant in the States of Uttar Pradesh, 
Madhya Pradesh, Bihar, Orissa, Rajasthan, 
and Andhra Pracesh. Section 13 (2) t.v) 
discourages the practice of child marrizge 
in an indirect way. Such a provision wold 
deter the parent or guardian from contrast- 
ing a marriage on behalf of his ward tor, 
he knows that when the minor attains <he 
age of fifteen years, she could repudiate 
the marriage which has been celebrated at 
great expense. Regarding the practice of 
child marriage see B. N. Sampath, Child 
Marriage Revision of Marriageable Age end 
its Effective Implementation (1972) LAWA- 
SIA (Sydney) 3, 386-402. 
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disconcerting implications, and suggest mea. 
sures fo redues litigation in this area and to 
put a more meaningful content into the pro. 
vision. 

II 


` The right of repudiation conferred on a 
Hindu wife is obviously inspired .by the pro. 
vision relating to option of puberty under 
Muslim law; indeed Section 2 (vii) of the Dis- 
solution of Muslim Marriages Act, 1939 is the 
prototype of Section 13 (2) (iv) of the Hindu 
Marriage Act. However, there is a significant 
difference between the two provisions, ramely, 
while consummation deprives a Muslim wife 
of her right of repudiation (consummation 
being deemed to be ratification of marriage), 
Section 13 (2) (iv) of the Hindu Marriage Act 


` renders the question of consummatior. incon- 


sejuential. It is, therefore, necessary to . 
examine the aforesaid provision of the Muslim 
law in its traditional background. f 

Khiyar.al.bulugh or the option of puberty 
under the traditional Muslim law enables a 
Muslim minor® married daring minority to 
repudiate his or her marriage after attaining 
majority.° However this right of repvdiation 
was not available where the father or grand. 
father had contracted the marriage on behalf 
of the minor, unless it could be shown that 
the father or grand-father had acted fraudu- 
lently or negligently or the marriage was to 
the manifest disadvantage of the minor. The 
Dissolution of Muslim Marriages Act, 1939 
has effectuated a changa in the provision of 
the traditional law by conferring the right of 
repudiation ona wife even where she has 
been given away in marriaze by her father 
or grandfather.!! Further, in the place of 


8, The option of puberty under traditional 
Muslim Law is available to both zhe hus. 
band and the wife. However section 2 (vii) 
of the Dissolution of Muslim Marriages Act, 
1939 and likewise Section 18 (2) (iv) of the 
Hindu Marriage Act 1955 confer the right - 
of repudiation only on the wife. 

9, Majority however, is attained at puberty 
under Muslim law. In view of the dificul- 
ties encountered in determining the attain- 
ment of puberty, the law presumes that a 
person attains puberty at the age of fifteen, 
Fyzee, op. cit. 90 Mulla op. cit, 249. 

10, Aziz Banu v Muhammad. AIR 1925 All 720; 
Ae pmpa v. Amina Khatun, AIR 1929 
All 18, : $ 
11., Sectidn 2 of the Dissolution of Muslim Mar. 
riages Act. 1939 lays down: A woman 
married under Muslim Law shall be entitled 
to obtain a decree for the dissolution of her 
marriage on any one or more of the follow- 
ing grounds namely, ......... (vii) that she, 
having been given in maringo by her father 
or other guardian before she attained the 
age of fifteen years. repudiated the mar- 
riage before attaining the age of eighteen 
ears provided that the marriage has not 
Ten consummated. - s 
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puberty it lays down specifically the age of 


fifteen years, which means’ that where a girl © 


hag been given away in marriage before she 
attained the age of fifteen years (irrespective 
of her puberty!) she can repudiate the mar- 
riage before attaining the age of eighteen 
years provided no consummation has taken 
place. Itis interesting to observe that sec. 
tion 2 (vii) of the Dissolution of Muslim Mar. 
riages Act, 1939 does not take away the option 
of puberty given to her under the traditional 
Muslim Law. For instance, a girl who is 
given away in marriage atthe age of ten or 
eleven, ifshe attains puberty at tae age of 
thirteen years, can certainly repudiate her 
marriage even before she attains the age of 
fifteen years. 


; Two significant questions have offen come 

before Courts regarding the exercise of option 
of puberty : (i) whether judicial intervention 
is necessary ? and (ii) whether » Mcslim wife 
who is a major under her personal law but a 
minor under the general law, namely, between 
the age of fifteen and eighteen years could 
geek judicial approval for repudiation without 
the intervention of her guardian? Regarding 
the first question whether judicial interven. 
tion is necessary, obviously, the answer is in 
the affirmative where she is exercising the 
option under the Dissolution of Muslim Mar. 
riages Act. However, where she repudiated 
the marriage under the traditional Muslim 
law, it was not certain whether she should 
communicate her decision to the Kazi or the 
civil Court which has taken over the function 
of a Kazi. However, Jack and Nag, JJ. have 
held in Mafizuddin Mondal v. Rahima. Bibi’: 


No decree was required to confirm it, but 
in order to impress on the act a judicial im. 


primatur’ an order of the judge is necessary. 


Under Muslim law to make the repudiation of 


marriage by a girl on reaching puberty effec. 
tive she must make a declaration before the 
Kazi, or Judge and get his order thereon. 


This view of the Calcutta High Court has 
been approved by the Madhya Pradesh High 





12, For instance where a girl has attained 
puberty at the age of thirteen years but her 
father has given her away in marriage 
{which again isa conundrum whether the 
father has the authority to give her away 
in marriage ?) she can certainly exercise 
her right of repudiation under the Dissolu. 
tion of Muslim Marriages Act, 1939 even 
though she could not have done so under 
the traditional law. 


13. (1938) a Cal W N 1043 =AIR 1934 Cal 
5. 


4, 


14, Emphasis supplied. 
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Court. Dixit, J. emphatically lays down that 
“the mere exercise of the option of repudia. 
tion does not operate ag dissolution of the 
marriage. The repudiation is required to be 
confirmed by the Court” An attempt wag. 
made in two cages,” one of the Lahore High | 
Oourt and the other of the Allahabad High 
Court, to propound the view that the dsclara. 
tion of a court is not necessary for repudiating 
a Marriage. In Shafiulla v Emperor,”® Young, 
J. even went to the extent of saying that’ there 
could be no surer repudiation than the girl of 
her own accord, on attaining puberty marrying 
some man other than the man she married 
when she wag a minor.” It is submitted that 
such a view creates conceptual difficulties. For 
instance, when a Muslim wife is prosecuted for 
bigamy, it is sufficient under criminal law if 
the prosecution establishes that (i) she is 
already married; (ii) such marriage ig sub- 
sisting, (iii) she has married some other person 
during the lifetime of her first husband (iv) 
such marriage is void under her personal Law. 
However adopting Young, J's view would tant- 
amount to that the bigamous marriage would 
itself result in the repudiation of the first 
marriage and therefore a conviction for bigamy 
cannot be sustained. It means that the first 
marriage is subsisting when bigamy is com- 
mitted; however when the bigamous marriage 
is established the first marriage is nullified. 
In offect it would amount to saying that the 
first marriage is existing and non.existing at 
the same time. To say the least, such a stand- 
point betrays a confusion of legal ideas. Be 
that ag it may, it ig submitted that the view of 
the Calcutta High Court and the Madhya Pra. 
desh High Court, namely, that judicial inter- 
15, Pirmohammad v. State of M. P., AIR 1960 
Madh Pra 24, 26 = (1960 Cri LJ 83) Itis 
not clear whether the remark of the learned 
Judge applied to a situation under the 
traditional law before 1939, It has however 
been held by the Lahore High Court in 
Muhammad Baksh v The Crown. AIR 1950 
Lah 183 =(51 Cri L J 116§) that an order of 
the Court confirming repudiation is not 
necessary. It should be noticed that even 
where the order of the Court was necessary, 
it was not made under Section 42 of the 
Specific Relief Act because a declaration 
under that section is discretionary whereas 
‘the right to repudiate the marriage is 
absolute. See Mafizuddin Mondal v. Rahima 


Bibi, (1933) 87 Cal W N 1043, 1044 = AIR 
1934 Cal 104, 105. 


16. Pirmohammad v. State of M. P., AIR 1960: 
M, P, 24, 26 = (19f0 Cri L J 88). 


17. Muhammad Baksh v. The Crown. AIR 1950 
Lah 133=(5! Cri L J 1169) and Shafiullah v. 
TERAN AIR 1934 All 589 = (35 Cri LJ 








18. Ibid p. 590 This remark is indeed obiter 
ictum. 
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vention is necessary, is sound for it puts a 
siamp of finality on the status of the parties. 
Regarding the second question, namely, 
whether a Muslim Wife who is above fifteen 
years but below eighteen years, could file or 
defend a suit without the intervention of a 
next friend or a guardian ad litem,’ there is a 
‘conflict of judicial opinion among the various 
High Courts? However the preponderant 
view favours the stand that a Muslim wife 
within the aforeszid age limits can litigate 
regarding option of.puberty without the intr. 
vention of a next friend or a guardian ad litem. 
To appreciate the stand taken by some of these 
High Courts it is necessary to examine the 
relevant statutory provisions. Ocder 32 Rule 1 
of the Civil Procedure Code, 1908 lays dowa: 
“Every suit by a minor shall bə instituted 
in his name by a person who in such suit shall 
‘oe called the next friend of the minor.” 
However when we turn our attention to the 
Indian Majority Act, 1875, Section 3 of that 
Act lays down that excepting in the cage of a 
person regarding whom a guardian hag been 
appointed by the court, all other persons attain 


majority by completing the age of eighteen, 
years?! The aforesaid provisions together 


19. “In common usage adult representative of a 
minor plaintiff is called ‘next friend’ while 
that of defendant is called guardian ad litem 
but both are terms referring to officers of 
the court and their functions are substan- 
tially the same,” 

“A next friend is one, who in the absence 
ofa arra undertakes to act for and on 
behalf of one under legal disability, assert- 
ing for him rights against another and acting 
for his benefit.” 

See Words and Phrases, Volume 28A (1965) 
201. 202, Also see Civil Procedure Code, 
1908 Order 32 Rules 1-12. 

20. Nakestan Bibi v. Habibur Rahman Mandal, 
(1946) 50 Cal W N 689. Achia Khatoon v. 
Abdul Hai, AIR 1952 Cal.381. Hanufa Bibi 


v. Mokshed Ali, (1960) 64 CWN 786 = AIR © 


1981 Cal 59. Ahmed Suleman v. Bai Fatma, 


ATR 1931 Bom 76. Abdul Barik v. Abeda' 


Khatoon, AIR 1955 Tripura 2. Abdulla Dar 
v. Noori. AIR 1964 J & K 60. Usman Ali 
Khan v. Khatoon Banu, AIR 1942 Oudh 243. 
Abdul -Azeez v. Pathumma Bi, AIR 1952 
Mad 754, ` 


21. Subject as aforesaid. every minor of whose 
person or property or both a guardian 
other than a guardian for a suit within the 
meaning of Chapter XXXI of the Code of 
Civil Procedure, has been or shall be 
appointed or declared by any court of 
justice before the minor has attained the 
age of eighteen years, and every minor of 
whose property the superintendence has 
been or shall be assumed by any Court of 
Wards before the minor has attained that 
age, shall notwithstanding anything con- 
tained in the Indian Succession Act or any 
other enactment be deemed to have attained 
his majority when he shall have completed 
his age cf twentyone years and not before, 
Subject as aforesaid, every other person 
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would mean that a person below the age of 
eighteen years has to file a suit only through 
the intervention of a next friend. However 
Section 2 of the Indian Majority Act exempts 
the application of Section 3 regarding certain 
matters; ib lays down: 


“Nothing herein contained shall affect (a). 

the capacity of any person to act in the follow. 
ing matters (namely) marriage, dower, divorce 
and adoption .....” 
Even go it has repeatedly been raised before 
various High Courts that the wife who is 
below eighteen years is incompetent to file a 
suit without a naxt friend. For instance, tha 
Advocate General urged on behalf of the reg. 
pondent in Nekestan Bibi v. Habibur Rahman 
Mandal? that section 2 of the Indian Majority 
Act does not obviate the necessity of appointing 
a next friend or a guardian of a person below 
the age prescribed under section 3 of the 
Indian Majority Act; all that it does is to 
confer competency on the minor to enter into 
certain transactions which would be forbidden 
to him under section 11 of the Indian Contract 
Act. He further pleaded that “capacity to 
contract” ig something different from '‘capacity 
to sue” and section 2 of the Indian Majority 
Act, therefore, does not affect Order 32 of the 
However, as rightly 
observed by Akram, J. that ‘‘the Majority Act 
does not use the expression ‘capacity to con. 
tract’ but ‘capacity to act’ which is of wider 
import.” His Lordship, therefore held that 
the words ‘to act’ are wide enough to include 
in it the institution of a suit by a minor who 
under her parsonal law may have attained 
majority.2% 

The former Oudh High Court and the 
Madras High Court disagree with the aforesaid 
stand.24 In Abdul Azeez v. Pathumma Bi, 
Rajamannar, C. J. laid down: 

A person can marry or adopt though he or 
she is a minor within the meaning of the 
Indian Majority Act. Itis one thing to say 
that a person can act in the matter of adoption 
and-another to say that he can instituta a suit 
to declare the validity of bis adoption or to 
obtain reliefs on the basis of adoption.” 

The learned Judge went on to say : 

Order XXXII, Rule 1 enacts a rule of pro. 
cedure. It does not purport to affect the sub. 





domiciled in India shall be deemed to have 
attained his majority when he shall have 
completed his age of eighteen years and not 
before. 

22. (1949) 50 C W N 689. 

28. Ibid 691. 

24. Usman Ali Khan v. Khatoon Banu, AIR 1942 
Oudh 248; Abdul Azeez v. Pathumma Bi, 
AIR 1952 Mad 754. 2 

25. Abdul Azeez v. Pathumma Bi, AIR 1952 
Madras 754, 755. 


‘ 
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stantial rights of parties ..The rule only insists 
on particular procedural condition borne ful- 
filled... 

The Madras view in effect means thata 
muslim girl at the age of sixteen may con- 
tract a valid marriage without the interven. 
tion of her guardian; however, she cannot file 
a suit for repudiating her marriage without 
the intervention of & guardian. The Madras 
view does not seem to be logical. Indeed, it 


would be difficult to disagree with the criti- 


cism of Bhat, J. about the Madras view : 

It has been held by all the authorities .. 

that the word ‘act’ is a much wider term than 
the word ‘contract’’ and it hag been rightly 
held to include the power to institute suits. If 
this interpretation is not given to this enact. 
ment and the interpretation of the Madras 
Bench adopted, it would lead to ridiculous 
results. It would mean that æ person can 
enter into a marriage, cancel a marriage or do 
any othər act with respect to his marriage 
except to institute or defend a suit. Further 
this view' is more or less contradiction -in 
terms.” 
The decision of the Patna High Court in 
Najmunnissa Begum v. Sirajuddin Khan”? 
apparently supports the Madras and the Oudh 
view which, however, it does not in fact. In 
this cage the wife wanted to wriggle out of an 
ekrarnama in which she had relinquighed s 
portion of her dower and which she had exe- 
cuted when she was seventeen years old. 
Indeed the High Court was justified-in holding 
that she was not competent to relinquish her 
dower. As Noor, J. aptly summed up: 

The provisions of the section (namely, sec- 

tion 2 of the Indian Majority Act) govern only 
the performance of marriage or effecting of 
divorce by persons who though not major 
according to the Act are so according to their 
personal law. But once a marriage hag been 
performed and the dower hag been settled, 
the dower becomes property of the wife like any 
other property of the wife? The dower is & 
debt payable to the wife and any transfer of 
thig debt or foregoing it altozether or a portion 
of it ara not matters in any way connected 
with marriage and such acts must be governed 
by ordinary law of the land. 
Distinguishing this case from an earlier case 
of the Allahabad High Court in which the 
Court had upheld the relinquishment of the 
dower by a wife, Noor, J. observed: 


26. Ibid. 
27, ones Dar v, Noori, AIR 1984 J & K 


. 





28. ATR 1939 Pat 133. 

29. Emphasis supplied, 

-30. Najmunnissa Begum y, Sirajuddin Khan, AIR 
1939 Pat 133, 184, 
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There the wife who was not a major under- 
the Majority Act obtained a divorce in the 
Khula form and in consideration of it she 
surrendered her dower to the husband. It is. 
obvious that the reason why the learned judges. 
held the surrender of the dower in that case 
to be valid, was that the surrender of dower- 
wag a consideration for obtaining divorce and: 
divorce ig specitically excepted by the Act. In 
this particular case the surrender is notin. 
consideration of any divorce but is a gratuitous. 
surrender.’ 


It would therefore, mean that a Muslim wife 
between the age of Sfteen and eighteen years 
could surrender the whole or partof her dower 
in consideration of divorce, however, she is 
incompetent to surrender it gratuitously. 


III 


In the light of the above discussion we may 
examine the implications of the provision 
made under Section 13 (2) (iv) of the Hindu. 
Marriage Act. It is laudable that the provi- 
sion by rendering the question of cangumma. 
tion irrelevant for the purpogs of repudiation 
has gone a step ahead of the corresponding 
provision of the Muslim Law. A young Indian 
wife is generally so helpless that her marriage 
may be consummated by her husband even: 
against her wishes. So to foreclose the right. 
of repudiation in such a caga is palpably in- 
equitable. Indeed, the legislature deserves. 
all praise for rendering the question of consum- 
mation irrelevant in spite of the high premium 
attached to virginity in the Hindu society. 


Regarding the first question whether judicia} 
intervention is necessary, obviously, a Hindu 
wife hag to fle a petition before the appro- 
priate Court for the right of repudiation 
granted to her is a statutory right which can 
only be purgued according to the requirements 
of the Hindu Marriage Act.” As regards the 
question whether a Hindu wife who is above 
fifteen years but below eighteen years can file 
a potition under Section 13 (2) (iv) of the 
Hindu Marriage Act without the intervention: 
of a next friend, the section is conspicuously 
silent. We have observed above that various 
High Courts have held that a Muslim wife 
under similar situation can file a suit without 
the intervention of her guardian or next 
friend. However, it is not possible to draw 
the analogy from Muslim law while applying 
tha provision under Section 13 (2) (iv) of the 
Hinda Marriage Act, for, the provision of 
Muslim law stands on a dis:inet footing which. 
does not exist under Hindu Law. The com- 


31. Ibid, 185. 

32. Section 19 of the Hindu Marriage Act, 1955. 

33, Sections 20-23 and 28 of the Hindu Marriage 
Act, 1955. 
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petense of a Muslim wife to file a suit is bacsd 
on the fact that she has attained the age 3f 
majority under her personal law for the pur. 
pose of marriage and divorce. A Muslim girl 
between fifteen and eighteen years can tn. 
doubtedly contract a marriage without the 
intervention of a guardian, she can exerc_3e 
the right of divorce without anybody's conseat 
and likewise she can also file a suit withcat 
the assistance of a next friend. The position 
of a Hindu wife ig entirely dissimilar in the 
above situation. We have observed above 
that Section 2 of the Indian Majority Act, 
which ig applicable to Hindus also, exempts 
the application of Section 3 regarding matters 
pertaining to marriage, dower, divorca aad 
adoption. It is interesting to observe that this 
exception wag necessary, for the personal laws 
at that time deemed persons balow the age bf 
eighteen years to be competent to enter irio 
aforesaid transactions. Under the traditioral 
Hindu law a person attained majority by tae 
completion of fifteenth year under Dara 
Bhaga and sixteenth year under Mitakshara ** 
A person completing the above age limits was 
deemed to be major and was competent to 
contract a marriage, adopt a child” and evan 
alienate the family property. However in 
the light of the statutory changes brougni 
about by the Hindu law enactments, the age 
of majority hag been revised and a Hindu at. 
taing majority by completing the age of eightean 
years.” Under the existing provisions of the 
Hindu law even with respect to matters relat- 
ing to marriage and adoption a Hindu below 
the age of eighteen years is a minor. For 
instance, a girl between the age of fifteen aad 
eighteen years cannot contract a marriage ja- 
dependently; since she is a minor under Hine.u 
law, she requires the consent of her guardiar.*® 
If she cannot enter into a marriage withcat 
the assistance of a guardian, she cannot obvi. 


84, See Mayne’s Hindu Law and Usage, (1983) 
p. 283 also Ramesh Chandra Das v. Maka- 
raja Birendra Kishore Manikya, (1925) 29 
Cal W N 287 = (AIR 1925 Cal 513). 

35. Mayne, op. cit. 193, 

36. Mothoormohun Roy v. Soorendro Narain Dzb 
(1876) ILR 1 Cal 108 (FB) Cally Churn 
Mullick v. Bhuggobutty Churn Mullick 
(1908) 10 Bom L R 281. 

87. See section 4 (a) of the Hindu Minority aid 

. Guardianship Act, 1956. ` 

88. See section 5 (vi) of the Hindu Marriage A-t, 
1955. Section 3 (e), Sections 7 and 8 of the 
Hindu Adoption and Maintenance Act 1953. 

39. See Section 5 (vi) of the Hindu Marriage A-t, 
1950, A case of doubtful validity from the 
Himachal Pradesh High Court has ignored 
the practical implications of holding tha: a 
Hindu girl aged 16 or 17 years can ener 
into a marriage without the consent of Ear 
guardian. It is submitted that the doctrine 
of ‘factum valet’? is inapplicable in such a 
case. See Prem v. Daya Ram AIR 1935 
Him Pra 15, 
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ously sue for divorce without the intervention 
ofa guardian. We may, therefore, conclude 
that even though Section 13 .2) (iv) is silent 
regarding the requirement of next friend, a- 
Hindu wife needs the intervention of a next 
friend under the existing provisions of the 
Hindu law to seek divorce. 

If a next friend is absolutely necessary, 
we may further examine the difficulties en.. 
countered by a young Hindu wife going im 
search of a next friend. Where the legal. 
guardian of the young wife takes up the mat. 
ter, there ig nothing to complain. However, it 
must be observed that the right of repudiation 
ig generally exercised when the girl is dis. 
satisfied with the choice of hər pirtner made- 
by her parents or guardians. Obviously the 
relief she is seeking offends her parents or 
guardians who have made an injudicious 
choice on her behalf. The tribulations the Hindu 
father has to go through in ‘disposing of’ his 
daughter and the economic hardships it im. 
poses on him for the next few years of the 
marriage would hardly encourage him even 
to entertain the idea of nullifying his daugh. 
ter’s marriage. She cannot even turn to her 
brothers for help for it is commonplace that: 
brothers also in an average Indian family take 
up with unflmching determinstion the economic 
burdeng arising out of the marriage of their 
sisters. Therefore, they may not relish the 
idea of their gister undoing her marital rela. 
tionship. Hence, it is obvious that the girl has. 
to seek the help of some one outside her im. 
mediate family to act ag her next friend. We 
are doubtful whether a young Hindu wife 
would be able to persuade any of her relatives 
to take up such an odious responsibility. The- 
fruitless pursuit for a next friend would, 
therefore, render the provision under Sec. 
tion 13 (2) (iv) nugatory. 

The section, in the form in which it ig 
enacted creates another doubt. Is it necessary 
that a petition for divorce ‘be?fled by a Hindu 
wife before she completes the age of eighteen. 
years? The condition laid down under the 
section merely states that she has repudiated! 
the marriage after attaining that age (namely, 
fifteen years) cut before attaining the age of 
eighteen years. Further, the Act does not lay 
down the mode of repudiation. For instance, a. 
girl aged 17 years may issue a notice to her — 
husband stating that she is repudiating her- 
marriage and then file a suit after she hag 
completed the age of eighteen years. In fact, © 
the section merely speaks of repudiation befors- 
attaining the age of eighteen years and not- 
filing the suit before that age. 

40. After all he will be branded as wrecker of 
marriage. In a typical Indian scene, the- 
relations also go all out of the way to pro. 


mote marriages however ineligible the 
parties themselves might be. 
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The aforesaid implications, if is submitted, 
are the result of inept drafting of the sub- 
section; indeed, while incorporating the provi- 
gion of tha Muslim law, itg tenability under 
the Hindu law was not looked into. It ig res. 
pectfully submitted that the Law Commission 
has also contributed indirectly to this confusion. 
When the suggestion to incorporate the option 
-of puberty was made to the Law Commission, 
instead of considezing the matter in depth, 
the Commission eategorically dismissed the 
suggestion : 


We have however not accepted this sugges- 
tion, ag we think that public opinion in India 
. is not yet ready for such a change. Besides, 
‘having regard to tke fact that many marriages 
in violation of the condition in question may 
be taking place, such a change might create 
‘aorious difficulties in practice.*? 
thereby depriving the legislature of its ex. 
pertise in this matier. However, the Parlia- 
ment thought it otherwise. 


In view of the fact that millions of child 
marriages are taking place in this country, 
‘Section 13 (2) (iv) of the Hindu Marriage Act 
would come before the courts mre frequently. 
than other provisions. It ig, therefore, neces. 
sary to remove these doubts by re.enacting 





fe See Fiftyninth Report of the Law Commis. 
sion of India (1974) p. 51, 
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rather than requiring the 
parties to settle the matter after several 
bouts of litigation. If the section ig properly 
drafted a Hindu wife can get this relief in a 
simple and efficacious manner. 


The section may be redrafted by specifically 
laying down that a Hindu wife between the 
age limits of fifteen and eighteen years can 
file a suit for divorce under this sub.gestion 
without the intervention of a next friend. 
However, there is a@ snag in incosporating 
such @ provision. It would mean that while 
she requires the consent of a guardian for 
contracting & marriage, she may go in for 
divorce without the: assistance of a guardian. 
If a consequent modification i3 also made with 
respect to Section 5 (vi) of the Hindu Mar- 
riage Act, it would regult in the reduction of 
the age of majority for the purpose of 
marriage. The other plausible alternative 
would be to extend the pariod from eighteen 
years to twantyone years. There should be 
no hitch in this regard, for, fortunately the 
Act has made the question of consummation 
irrelevant. Indeed, she would be in a better 
position to exercisa her judgment regarding 
her marriage at that age. It ig submitted 
that an amendment is urgently called for in 
this regard, otherwise many œ hapless wife 
may be deprived of the utility of the provi- 
sion or may become involved in the cobwebs 
of judicial law-making. 
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“SECURITY COUNCIL AND SOVEREIGN STATES : 


U38 OF FORCE— 


RIGHTS AND LIMITATIONS” 


By: 
Introduction 


The right to use force fo ensure security 
has been always universally recognised. The 
yecognition has its roots in the instinct of 
-self.preservation. Increasing restraints on 
this right of the individual followed in tha 
wake of the State taking over the responsibi- 
qity for protection against aggression, pre. 
-serving peace and justice. This is also tha 
«cage in the international sphere where States 
are legal “persons.” 


Time was when States made common causa 
‘through treaties. Such alliances enlarged tha 
.areas of conflict instead of providing freedom 
from aggression and preservation of peace and 
justice. It took two Great Wars and a half. 
hearted experiment in the ways of voice of 
conscience ~The League of Nations —for the 
«world to wake up to reality. ‘‘Collective 
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Security” is the only answer. The U.N. 0O.! 
and the Security Council were born. 

For the first time member Stateg volun- 
tavily surrendered their Sovereign right to 
uze force in favour of the Security Council 
of the United Nations. In return the Secu. 
rity Council took on the responsibility for 
assuring intarnational peace, security and 
justice. Member States agreed to use force 
either on the specife direction of the Security 
Council or in face of actual aggression limited 
between the period guch aggression begins 
to the moment the Security Council steps in. 
Spectres of risks raised have not been yet 
laid. 

This paper examines the legal position in 
this regard. Can the States having volun. 
tarily surrendered the right to use force, use 
it if they consider if necessary to either 
forestall aggression or to protect what they 
feel are their just rights? Political expedi- 
ency sprouted various interpretations of Arti- 
cle 2 (4) of the U. N. Charter. What is the 
legal position ? 


41977. 
i i i Ro 
The sovereign prerogative of using forze 
‘or threatening use of force either to star: a 
war or other action. in self-defence or sef- 
preservation which the states used to enjoy 
until the end of the Second World War was 
finally surrendered unconditionally in favour 
‘of the United Nations. This. wag done, inser 
alia, to maintain international peace ad 
security by taking effective collective measuzes 
for the prevention , and’ removal of threats to 
peace, suppression at acts of aggression or 
other breaches of the peace, and to briag 
about by peaceful means, and [in conformity 
with the principles of justice and inteynatioz=al 


daw, adjustment or settlement of internatiozal _ 


` disputes or situation which might lead t: a 
breach of the peace by the members sayirz : 


that they shall settle their international cis- 
putes by peaceful means and that they shall. 


refrain in their international relations from 
the threat or use of force against the terti- 


torial integrity or political independence of’ 
any stata, or in any. manner ' ‘inconsistent with 


‘the purposes of the United Nations.’ 


The right of using force, which had bean 
gurrendered unconditionally in favour of zhe 
United Nations, was then expressly conferred 


by the Members upon the Security Council, so . 


that it may - take prompt and effective action 
and on their behalf maintain internatio sal 
peace and gecurity as its primary respons òdi- 
lity; the: members agreed to carry out hea 
«decision of the Council and to refrain from 
giving any ‘assistance to any state agatst 
‘which the Council was taking any action, 

‘Tt has been. feared that these provisi N8 
yequiring member: states to settlé their intar- 
‘national disputes by peaceful: means or to 
refrain in“ their international relations from 
the threat or use of force against the terri- 
torial integrity ọr political independence of 
any state, or in ‘any other manner inconsistent 
‘with | the’ purposes. of. the United. Naticas, 
whatsoever, would.continue to remaina pious 
‘wish so long as there’ do -not exist adequate 
‘means of securing redress. - What then is che 
exact scope ‘and meaning of tbis obligation 4 


It is accepted as’ & general: interpretation 


that the U. N; Charter does” not allow ihe” 


use of force, or & threat. of using - force by 
‘any member except in two situations, viz., in 


the right of sélf.defsnce’ exercisable eitaer - 


‘alone or with. the help ‘of others in cage of 


‘armed attack? and/or in compliance wifaa 


decision taken by the Security’ Council in 
-accordance with the Charter for the enforce. 


1, Charter Article 2 (3 ang 4). 
2. Charter Article 51, 
` 3. Charter Article 25, ` 
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-indeperidence®” 


` Korea; it was rather” 
. quoted purpose of maintaining peace and secu. 
„rity, and acting together against aggression 
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ment action against a delinquent stete.? There ` 
is no other situation in’ which the membors 
can use force; “the delinquent state which is 
in actual possession of the illegal advantage 
is protected by the Charter against any 
enforcement action other.than that taken by 
the Security Council. For the Charter for. 
bids any use of force on the. part of the indivi- 
dual members. except for tae exercise of the 
right of self.defence against armed attack”, 

. This interpretation ‘of the Charter, however, - 
ig not agreed to by many eminent Jurists who 
maintain that Article 2 (4) does not prohibit 
the use’or threat of force by the States under 
all circumstances; it prohibits its use or threat 
of use only against the territorial integrity. 
or political independence of. any othe: stata 


: or in any manner, inconsistent with the pur- 


poses of the United Nations, leaving a scope 
for. its use where it is neither directed against 
the territorial: integrity or political indepen. 
dence nor inconsistent with the purposes of 
the Charter. Thus they admit its use in many 

cases of self-help. 


The British agent in Corfu: Channel Caga 


‘Sir Eric Beckett, tried to justify the legality 


of the action of the Royal-Navy in Albanian 
Waters on November 12 anc 13, 1945 -the 
mine sweeping operation called ‘Operation 
Retail’ —sayiag: ‘Our action on the 12th/13th 
November: threatened neither ‘the’ territorial 
integrity nor the political independence of 
Albania. Albania suffered, thereby neither 
territorial loss mor. any part of its political 
, therefore, it was permissible 
under Article 2 (4) of the Charter as a method 
of self-protection or self-help®. Professor 
Stone, while considering thé scope of Acticle 2 
(4) maintained that’ the member's action in 


‘Korea could not be called unlawful because it 
. was not dirested against the territorial inte.. 


grity or political ‘independence of North- 
consistent with the 


committed by’ North-Korea against tha terri. 
torial integrity and political independance of 
the Republic Korea’. Again, in. ‘Aggression 
And World Order’ after saying that “the ex. 
treme view of the scope of the prohibition of 
legal resort to force under the Charter is . 
centered on Article 2 (3) and Article 2 (4), 
and assartiag that these. provisions, in .their 
relation with other parts of the Charter,- 


4 a Nia Law of United Nations (1951), 


269. 
5.1. Po J. Pleadings. in Corfu Channal case, 
Vol. 3, PP. 295-298. 
6. I.C. J. "Reports: Judgment delivered on April 
3 9, 1949, PP..34.35. 
7, J ulius Stone: Legal auol of International 
- Conflicts, 1958, P. 2 
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forbid all such resort with only two excep. 
tions®”, Prof. Stone added, that Article 2 (4) 
does not forbid the ‘threat or use of force’ 
simpliciter; it forbids it only when directed 
against the territorial integrity ox political 
independence of’ any other state or in any 
other manner inconsistent with the purposes 
of the United Nations. Commenting, Sie 
Fitzmaurice® fully agreed with Stone’s views 
that it ig doubtful whether the positive injure- 
tion of Article 2 (3) to settle disputes by 
peaceful means carries. with if so revolu- 
tionary a negative implication as the absolute 
. prohibition of the use of force for the vindi. 
cation of rights even when no other means 
exist. 


Even Professor Stone himself does not deny 
that ‘as a matter of exegesis, the extrema 
view — he ‘calls it the extreme view — the 
prohibition of force in Article 2 (4) — is pos. 
sible’; this ia based on the- travaux pre. 
paratoires of the San Fransisco Conference 
relating to Article 2 (4) permitting the ure of 
force only to back. up the decisions‘of the 
organisations. But he argues further: "the 
extreme view of Article 2 (4) prohibiting 
resort to force by states for the vindication of 
their rights, save in reaction to armed attack 

or pursuant to co)lective decisions, is neither 
` gelf.evident nor even beyond reasonable doubt 
in the whole “context of the Charter. These 


doubts on grounds of éxegesis are (as we. 


have shown) powerfully reinforced by the 
persistent illegality and injustice which the 
extreme view would reqtire States to tolerate 
indefinitely!”. ' 


The entire argument ‘given in support of 
the possibility of using force under. Article 2 
(4) is based purély on political assumptions: 

“suppose, for example, a great power decided 
that the only way it, could continue to control 
a satellite state was to wipe out the satel- 
lité's entire population and recolonise the area 
with reliable people. Suppose the gatellite 
government agreed to this measure and esta- 
blished thé necessary mass extremination ap. 
paratus for carrying out the plan. Would tha 
rest of the members of the United Nations be 
compelled to stand by and watch this operation 
merely because requigite decision of the U: N. 
organs was blocked, and the operation did 
not involve an ‘armed atiack’ on any member 
.of the United Nations. Or again suppose mili. 
‘tary intelligence ab the Pentagon . received 
` -indisputable evidence that a hostile state wag 


= 8 Julius Stone: Aggression And World Order 


1958, P, 94 


G. C. Fitzmaurice: ‘Comment’ 8, Sy. L. R, 
1959.61 PP, 71-75. 
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11. Julius Stone; see note 8, above, PP. 98-99, 


Security Council and Sovereign States 


ALE 


poised to launch intercontinental ballistic mis. 
piles, at a fixed zero. hour only 24 hours’ 
ahead, againsi New York, Boston and Washing. 
ton,- would if be an aggressor under the 
Charter if it refuséd to wait until those cities 
had received the missiles before it reacted 
by: the use of force’? Even if the grand 
design of the United Nations was to substitute 
collective peace enforcemeni and peaceful 
change for the traditional role of war a3 & 
means, he doubts that the Charter has com. 
pletely outlawed war even when no substitute 
means of relief is available — and tried to 
justify the British action: in Canal Zone in 
1956. 


In’ short, Professor Stone clearly ais 
that what Article 2 (4) prohibits is not the 
use of force as such, but its use against the 
territorial integrity or political independenco 
of any state or in any other manner inconeis. 
tent with the purposes of the United Neationg 
and, therefore, permits the possibility of using 
force to save the world from the scourge of war; 
to secure: fundamental human rights ete. ete: ` 
because such a uge shall neither be against the 
territorial integrity or political independence 
of any state nor shall it-be inconsistent with. 
the purposes of the United Nations. 


The thesis of Professor. Stone, ingenious 
indeed, is based purely on a political assump- 
tion — the failure. of the Security Council; 
a highly centralised collective enforcement 
system created under the Charter, to aot on: 
behalf of the Members for the purypcse of 
maintaining international peace and security. 
under, circumstances, which look very drasti¢ 
and may create a genuine picture of great 
cataclysm of destruction in the minds of tha 
readers.. But if tha collective action does nob 
fail and it is not likely that it shall fail in alt 
cases —— then? Is it provided. anywhere in 
the Charter that should the Security Council: 
fail dve to the incessant use of veto by ‘the 
permanent members, the members would get 
back the right of using force which they have 
expressly conferred upon the Security Council!” 
alone to maintain international peace and secu. 
rity? In the present humble submission, tho- 
members cannot:take back such an ‘authority 
and constitute themgelves policemen to atop- 
fight (or enforce other rights) between others- 
without United Nations authorisation”; eny 
state, party to U. N; Charter, using armed 
forces in internaticnal relations, is violating its- 
international obligations.” . “Professor Stone's 


12. Julius Stone: see: note 8, above, PP. 99-108, - 
13. Charter Article 24: - 
14. Quincy Wright: 
1957 p. 273. 
15. Quincy Wright : 
the law of war. 
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interpretation of the Charter would come near 
making the Charter prohibition of the use of 
force illusory and meaningless in practice. "!S 
Tt ig based on the misconception of the purpozes 
and scope of Articles 2 (3), 2 (4) and 1-1) 
and a very casual treatment of the preparaicy 
work on these articles;!” ‘it can be easly 
shown by the clear text of the Charter and by 
going back to travaux preparatoires that bis 
interpretation is untenable.® 


The question to be considered here is. 


whether Article 2 (3) and Article 2 (4) do 
constitute a legal restriction ‘not to use for-e’ 
under all circumstances or not, remembering 
that the members have accepted the conven. 
tional law created by them under the Charisr 
to override the customary law in the sphere of 
using force as a part of their sovereign prezo- 
gative. 

The reading of paragraphs 3 and 4 of Ari. 
cle 2 of the Charter gives the impression that 


the Memberg have accepted obligation to setale . 


their disputes by peaceful means only and to 
refrain in their international relations from 
the threat or use of force against the territorial 
integrity or political independence of any stzie 
or in any other manner inconsistent with fae 
purposes of the United Nations. Under Arii. 
cle 2 (3) the members have not only under- 
taken to settle their disputes — all interra- 
tional disputes whether or not they endanger 
the maintenance of international peace and 
security — by peaceful means but also never 
to endanger the maintenance of internatioral 
peace and security and justice by not getting 
them settled. The word ‘Justice’ was us:d 
here as a guiding principle go that the justise 
may not be sacrificed to achieve the mainten. 
ance of international peace and security. "Tt 
was meant to refer to the terms of dispositicn 
and settlement of a dispute, in other worcs, 
the settlement should not only not threaten the 
peace and security of others but should algo ce 
just?’ and not to create a loophole in the total 
obligation of settling disputes, imposed by this 
para, as Professor Stone doubted. In order io 
fulfil their obligations the Members have mt 
only been given sufficient freedom to seek a 
settlement of all their disputes which a-e 
likely to endanger the maintenance of inter. 
national peace and security by methods of their 
own choice but have also been placed under a 
legal duty to refer, in case of failure, such dis. 


16. Benjamin V, Cohen: The United Natiozs 
(1961), p, 40. 

17, Myres S. McDougal and F. P, Felicianc: 
Legal Regulations of Resort to International 
Coercion. 68 YLJ 1951-60, p. 1102, F. N. 

18, J. L. Kunz : Sanctions in International Law, 
54 AJIL 1960 p. 339 

19, Myres S. McDougal and F. P, Felicianz. 
see Note 17 above, p. 1102. 
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putes to the Security Council which hag been 
empowered under such circumstances to either 
recommend appropriate procedures or methods 
of adjustment or recommend such terms of 
settlement as if may consider appropriate in 
given circumstances. 

- Should the Members, parties to a dispute of 
the nature referred above, fail to report to the 


Council, the Council is empowered to intervene 


at any stage of the dispute and call upon them 
to settle the.given dispute dy pacific means. 
This is, in itself, a complete alternative provid. 
ed under the Charter; the non-compliance of 
the Security Council’s recommendations may 
be considered as a threat to peace and enforce- 
ment action taken thereupon. “Interpreted in 
the light of paragraph 4, this principle would 
seem to prohibit any method of settlement 
involving the use of force short of war.’ 


Article 2 (4), apart from other restrictiong 
upon the Members not to resort to any act 
which might amount to a ‘threat to the peace’, 
‘breach of peace’ or ‘act of aggression’, directly 
obliges them to refrain in their international 
relations from the threat or use of force 
against the territorial integrity or political 
independence of any state and in addition to it 
in any other manner inconsistent with the 
purposes of the United Nations, taking away 
from them ‘the power to settle their disputes 
unilaterally by force and yet remain within 
the law.’ 


The phrase ‘or in any manner’ incongistent 
with the purposes of the United Nations, 
creates, of course. a difficulty in deciding un. 
ambiguously whether the Members have under. 
taken to renounce the threat or use of force 
in all circumstances or whether they may 
still use force under certain circumstances 
when it neither disturbs the territorial inte. 
grity or political independence of any state nor 
is inconsistent with the purposes of the United 
Nations viz. to maintain international peace 
and security as was pleaded by Sir Erie 
Beckett in Corfu Channel Case on behalf of 
the British Government. But if such an 
ambiguity is allowed to persist under thia 
article, it would mean permitsing the stateg to 
use force individually in cases of reprisals and 
intervention for the purposes like gelf.protec. 
tion. protection of the citizens abroad or even 
for the enforcement of decisions of the Court 
if its compliance ig denied; none of which 
purposes involves any intentian to disturb the 
territorial integrity or political independence 
of victim state and most probably are not 


20. Goodrich And Hambro, Charter of the U. N. 
(Commentary), 102. 
21. C. H. M. Waldock, The Regulation of the 


Use of Force By Individual States in Inter. 
national Law,” 81, HR 1952-11, 490, 
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inconsigtent with the avowed purposes of the 
United Nations. 

In fact, “the phrase ‘or in any other 
manner’ was designed to emphasise the inclu- 
sivenegs of the basic policy and to ensure that 
there should be no loophole,”22 and not to 
allow the Members to gloss upon it an inter- 
pretation to permit themselves the individual 
uge of force against the Charter’s spirit which 
provides for collective action by the United 
Nations, through the Security Council. The 
Court in Corfu Channel Cage refused to accept 
the British plea of the use of force in self- 
protection saying that the respect for. terri- 
torial sovereignty ig an essential foundation of 
international relations of independent states 
and, therefore, any manifestation of a policy 
of forca cannot be permitted under interna- 
tional law because it may lead to preventing 
the administration of international justice 
itself?4 In the same report it was said that 
such an action — intervention to collect evi- 
dence — could never justify an act of inter- 
vention. It is repugnant to the letter and 
spirit of the San Fransisco Charter. And the 
judge Adhoc declared it as an intervention in 
the police or legal sense and, therefore, pro- 
hibited under Article 2 (4). 

Resort to reprisals with the help of armed 
forces for the purpose of obtaining satisfaction 
for an injury or any other kind of armed 
intervention as an instrument of national 
policy is prohibited under the Charter*® which 
‘imposes upon the Members of the organisa. 
tion a strict obligation to settle their disputes 
by peaceful meang and to refrain in their 
international relations not only from the use 
of any kind of force, including war as well as 
reprisals but algo irom the threat of force. 
Any use of force which has not the character 
of a ‘collective measure’ is forbidden.””’ Since 
the preamble to the Oharter speaks very 
Clearly that no force shall ba used except in 
the common interes’, “the hostile measures 
short of war.........have ceased to be lawful if 
they involve the threat or use of force; all 
forcible reprisals have become illegal. 


It is to be submitted further that any use of 
force to protect the interest of nationals abroad 


v2. Myres S.-McDougal And F. P. Feliciano, 
Supra n.17, l. 

23. D. W. Bowett, ‘Collective Self-Defence 
under the panes of the U. N.”, 32, BYIL 
1955-56, 139. 

24. I. C. J. Reports (1949), p. 35. 

25. 1. C. J. Reports (1949), bp 111-112 and 180. 
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cannot, similarly, be permitted under Article 2 
(4) because such a situation as also othera 
postulated by Professor Stone can be brought 
to the notice of the Security Council which 
hag been specifically empowered to investigate 
the matter in order to decide whether or not it 
is likely to endanger the maintenance of inter. 
national peace and gecurity and to take action 
accordingly. If a state, instead of bringing 
such a situation to the notice of the Security 
Council, itself resorts to action involving use 
of forse, it would be posing a ‘threat to peace’ 
and, therefore, exposed io the enforcement 
action taken against it by the Security Council. 
Similarly, the states cannot use force for the 
enforcement of the decisions of the Interna. 
tional Court of Justice because Article 94 (2) 
provides clearly that in case any party to a 
case fails to perform the obligations incumbent 
upon it under a judgment rendered by the 
Court, the other party may have recourse to 
the Security Council for action to give effect to 
the judgment. 


It seems desirable to remember that the 
prohibition of Article 2 (4) is based on the 
objective test — threat to use force or use of > 
force—and not on the subjective test whether 
a state has resorted to war or nob; in all such 
cages where Sir Eric Beckett, Professor Stone, 
Professor Waldock and even Dr. Bowsait*? 
maintain the possibility of the use of force ` 
under it, a proof of intention whether or not the 
use of force was directed against the territorial 
integrity or political independense of any state 
or consistent with the purposes of the United 
Nations, is required to hold a member liable 
for the breach of peace. But the entire Char- 
ter scheme for maintaining international peace 
and security is based on the objective test ‘the 
threat to use force or use of force.’ The 
moment any threat of using force is given or 
the force is used, the Security Council becomes 
entitled to determine whether such a ‘threat 
or use of force’ amounts to a ‘threat to the 
peace,’ ‘breach of the peace’ or ‘act of aggres. 
sion’ or not. Moreover, there seems to be no 
situation, under the Charter, where resort to 
force has taken place agains} a stato without 
resulting in the violation of its territorial 
integrity or political independence ~a guaran- 
tee” provided ag Article 2 (4) on the insistent 
behest of small states — as also consistent with 
the purposes of the United Nations. Tho learn. 
ed editor of ‘Oppenheim’ very wisely declar. 
ed:*! “Neither is the obligation not to resort 
to force or threats of force limited by the 
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words ‘against the territorial integrity or peli- 
tical independence of any state.’ Territorial 
integrity especially where coupled with peli- 
tical independence is synonymous with terri- 
torial inviolability. Thug a. state would be 
acting in breach of its obligations under the 
Charter if it were to invade or commit an act 
of force within the territory of another state, 
in anticipation of an alleged impending atteck 
or in order to obtain redress, without the 
intention of interfering permanently with the 
territorial integrity of that state.” 

It seems relevant io mention here that even 
the United Nations, much less the membarg 
individually, cannot intervene in the essentml. 
ly domestic affairs of the States unless such 
an intervention can be justified by the Unised 
Nations as an enforcement measure determin. 
ed in accordance with the provisions of Chap. 
ter seventh” of the Charter by the Security 
Council alone. 

The phrase ‘or in any other manner incon. 
sistent with the purposes of the U. N? ig an 
addition to the words ‘against the territorial 
integrity etc.......... The meaning of she 
obligation under Article 2 (4), therefore, is 
that the members shall refrain from the thraat 
or use of force not only against the territorial 
integrity and political independence of eny 
state; they shall refrain from the threat or 
uge of force also in any other manner inconsis. 
tent with the purposes of the United Nations, 
that is to say, with the provisions of Article 1 
of the Charter, which means the function of 
the organisation to prevent or suppress threats 
to the peace, acts of aggression or other br3a- 
ches of the peace.*® This phrase ‘or in eny 
other manner inconsistent with the purpcses 
of the U N.’ was added clearly to avoid in 
future any further qualification attached to the 
total prohibition of the ‘use of force’ contem. 
plated by Article 2 (4); ‘is was probaly 
meant to reinforce the prohibition of para. 
graph 4 and perhaps, io refer fo the legality 
of force when this took the form of enforce- 
ment action sanctioned by the Security Coan. 
cil,”** or wherever permitted by the Char. 
ter. It was made clear in travaux prepara. 
toires that though the use of arms in legiti- 
mate self-defence remained admitted, the ase 
of force remaing legitimate only to back up 
the decisions of the organisation atthe start of 
a controversy or during itg solution in the way 
the organisation itself ordains;* no further 
qualification need be imposed on it and eny 
individual use of force stands prohibited under 
the Charter. 

32. Charter Article 2 (7). 
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"In the Charter of the United Nations the 
principle of collective security is placed ahead 
of all its provisions. ”®® The total effect of 
these provisions leaves not even the ‘slightest 
doubt that the Charter confers upon no other 
central organ of the U. N. but the Security 
Council the power of using force;™” the force 
can be used only by the Security Council 
which has been conferred upon the compe- 
tence to exercise the force monopoly of the 
organisation. Since the members are to re- 
frain from tha use of force in any manner 
inconsistent with the purposes of the United 
Nations any uze of force which is devoid of 
the character of a ‘collective measure’ is for- 
bidden under Article 2 (4).* It is, therefore, 
evident that none of the members of the 
United Natioxs ‘‘could possibly be permitted 
to use force against a threat, even though that 
threat may be with nuclear weapons, in the 
ie of the clear provisions of Article 2 (3), 
e EPE 


“The United Nations was founded on a new. 
principle expressly accepted by all the mem. 
bers of the United Nations on their signature 
of the Charter, namely, that except in cases 
of collective sction undertaken in accordance 
with the provisions of the Charter, no country 
might secure its rights however, legitimate 
by the use of force,’ It is the responsibility 
of the organisation to provide collective mea- 
sures where a violation of the law established 
by the U. N, has occarred and not the in- 
dividual member to take law in its own hand 
unless specifically authorised,‘ permitted’? or 
obliged ** 

The purpose of creation of the Security 
Oouncil viz. that the use of force in any form 
must be taken away from individual states and 
entrusted to an international body created for 
the purpose cf maintaining international peace 
and security, should not be allowed to be 
defeated by individual states; otherwise, it 
would involve a renunciation of all the deve- 
lopments in the law since 1920. Let alone 
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ter of the U, N. 42, AJIL 1948 p. 785. 
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the Security Council to perform its obligation 
and gave the succeeding generations from the 
scourge of war. Since the prohibition of para- 
graph 4 of Article 2 is absolute,® the mem. 
bers should not use force in order to enforce 
their rights in derogation of their commitment 
under it. They must help the Security 
Council by faithfully carrying out their duties 
of using force wherever permitted or when- 
ever asked for;*” Article 2 (4) itself permits no 
use of force, it is in absolute terms. 


3 
CONOLOUSION 


The Security Council is the final assay of 
men’s ability to secure peace, security and 
justice through collective action. Peace ig 
indivisible. So are Justice and Security. 


46. L. Oppenheim: See note 31 above. p 154, 
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The unmistakable tenor of travaux preparas- 
toires and the clear meaning of Article 2 (3), 
(4) of the U. N. Charter is that once a state 
has voluntarily surrendered its sovereign right 
to use force in favour of the Security Council, 
it may not rearrogate it except either under 
the specife direction of the Security Council or 
vide Article 51 of the U. N. Charter —in face 
of actual aggression limited to the time the 
aggression occurs and the time the Security 
Council steps in. 

It is conceivable that strict compliance with 
this legal position may spell annihilation in 
certain contexts. But annihilation is a ‘com. 
mon risk’ in life and must be faced to pre. 
serve greater values. The law derives its 
strength from the obedience men give. De. 
fied, it weakeng and as was suggested by So- 
crates to Orito in hig immortal dialogue with 
him about twenty four hundred years ago, 
weakening destroys individuals, the society 
and ultimately the very existence of mankind. 





“A POINT REGARDING ABSENCE OF CONSTITUTIONAL PROYISIONS” 


By: P. D. Palnitkar, (District Judge), Lecturer, Judicial Officers’ 
. Training Institute, Maharashtra, Nagpur. 


The qualifications which are necessary to 
become a citizen of India have been laid down 
in the Constitution and questions relating to 
Citizership, its acquisition, etc. whenever 
they arise, have to be decided by applying the 
tests as provided in the Constitution. 


The Constitution of India has, while making 
provisions relating to the different limbs of 
the Union and the State, i.e. executive, legis- 
lative and judiciary, hag laid down the con. 
ditions and qualifications for election and 
appointment, ag the case may be, of President 
(Art. 58), Vice-President (Art. 66), Members 
of ee (Art. 84), Supreme Court Judges 
(Art. 124), Governor (Art. 157), Membership 
of the State Legislature (Art. 173) and High 
Court Judges (Art. 217 (1) and (2)). The 
Constitution has father laid down the proce. 
dure for impeachment of the President 
(Art. 61), disqualifications of Membership of 
either of the Houses of Parliament (Arts. 101 
and 102), removal of Supreme Court Judge 
(Art. 124 (4) (5)), disqualification of Mem. 
bers ‘of State Legislature (Arts. 190 and 
191) and removal of High Court Judges 
(Art. 217 (1) (a) (b) (e)). 


All persons born in India and those who 
fulfil other conditions as laid down in the 
Constitution can claim to be and be regarded 
ag the citizens of India. But being a citizen 
by itself will not entitle a person to participate 
in the making or functioning of the different 


democratic institutions for the simple reason 
that all oitizans are not eligible to be regis. 
tered ag voters. The Representation of People 
Act, 1950, (Ss: 16 and 19) lays down the 
qualifications and disyualifcations for regis- 
tration as voter. 


The Constitution of India (Art. 74) speaks 
about the formation of Council of Ministers 
with the Prime Minister at the head to aid 
and advisa the President in whom the execu. 
tive power of the Union is vested (Art 53). 
The executive power of the Steta is vested in 
the Governor (Ari. 154) who in exercise of 
his functions is aided and advised by the 
Council of Ministers with Ohief Minister at 
the head, 


However, it is nowhere mentioned in the 
Constitution as to what should be the quali- 
fications for a person for his being appointed 
as a Minister at the Centre or in the State, 
There is also no specific provision as to what 
should be the strength of Council of Ministers. 
The Ministers of the Union are appointed by 
the President (Art. 75) and of the State by 
the Governor (Art. 164) on the advice of the 
Prime Minister and the Chief Minister res- 
pectively. Persons.who have been elected as 
leaders by the majority of the Members of 
the House of People and the State Legislature 
are appointed by the President and the Gover. 
nor respectively as Prime Minister and Ohief 
Minister and only the advice of the Prima Minis. 
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ter or the Chief Minister alone is taken izto 
consideration while making appointment of a 
person ag a Minister. 


A person who hag baen appointed ag a 
Minister, if he is not a member of either of 
the Houses of Parliament, shall cease to be a 
Minister at the expiration of the period of aix 
months of his appointment (Art. 75 (4)). The 
fame applies to a. person who has been appoiat- 
od as a Minister but fails to bacome a memser 
of the Legislature of his State within six 
months’ period (Art. 164 (4)). The Consti- 
tution, as would be revealed from its study, 
doss not insist that a person for his being 
chosen or appointed as a Minister should be 
possessed of any basic or initial qualification. 
The qualifications that the person should be a 
Member of Parliament or State Legislature 
may be acquired subsequent to his appoint. 
ment asa Minister. Itis. nowhere stated taat 
while being ‘appointed as Minister, qualifza. 
tions which are basically needed to get zne 
registered ag a voter should be possessed by 
that person. Therefore, there can be no var 
to appoint any person as a Minister without 
his having qualification of a voter. A person, 
on hig appointment as Minister, can hold office 
without his competency or qualifications being 
questioned for a period of five months snd 
twenty-nine days. Then there is no bar 
against the same person being appointed as a 
Minister (on the advice of the Prime Minister 
or the Chief Minister, as the case may Ee), 
aftar the passage or interval of one or two 
days after 179. days. It may be said that she 
Prime Minister or the Chief Minister will re. 
commend for appointment as a Minister only 
such person, who holds the basic qualifications 
for being registered as a voter. It may be 
incidentally pointed out that the basic quali. 
fications ‘for a porson to be appointed as Prime 
- Minister or Chief Minister also have not bzen 

mentioned or enumerated anywhere in the 
Uonstitution. 
has secured majority of seats in the House of 
People or Stato Legislature may elect a par. 
gon as its leader, without any regard to lhe 
fact that he lacks in the qualifications that he 
ig not a member of a House of Parliament or 
a Siate Legislature and he is nota voter. It 
may ocour sometime that a party which bas 
secured majority of seats, elects every t:me 

‘with an interval of one or two days after 179 
days of formation of the Council of Miniszars 
and such ministry having ee: the seme 
person as its leader. 

The absence of provisions in the Corsti- 
tution about qualifications for a person to be 
appointed as Prime Minister or Chief Minizter 


Absences of Ccnstitutional Provisions 


A party or political body which. 
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or Minister may give rise to the following 
questions : 

(1) Whether a non-citizen, if he ig elected 
as leader by the majority party, may be 
appointed at the head of Council of Ministers? 


(2) Whether a- person who is lacking in 
qualifications for heing registered as a voter, 
may be appointed as a Prims Minister, Chief 
Minister or a Minister? 


(3) Whether the same parson may be ap- 
pointed as a Prime Minister, Chief Minister or 
Minister aftar an interval cf one or two days 
after he hag ceased to be so due to hig failure 
to become a member of tke Parliament or & 
State Legislature? 


(4) Whether a person on being appointed a 
Prime Minister, Chief Minister or a Minister 
may be given oath of office without agcertain.’ 
ing the fact that he is possessed of the basic 
qualifications of the voter? 


There is ons more question which incident. 
ally degerves consideration. 


Arts. 80 and 81 have laid down the number 
of members of Council of States and House of 
People respectively. Arts. 170 and 171 have 
laid down the number of members of Legisla- 
tive Assemblies and Legislative Councils. No 
minimum and maximum number of ministers 
in the Council of Ministers at the Centre or in 
the States is xed anywhera. It is said that 
Administrative Reforms Commission has sug- 
gested in its report that the number o? minis. 
ters in a State shall not excszed 1/10th of the 
total number of members of the Legislature of 
the State. It is:doubtful whether it is manda. 
tory to restrict the number of ‘ministers to 
1/10th of the total number of the members of 
the Legislature. In the absence of any consti. 
tutional or statutory restrictions on the stren- 
gth of Council of Ministers, it may happen that 
with the object to serve the variety of interests 
or to win support of as many persons ag ‘possi. . 
ble, a large number of persons, whether they 
are members of the Legislature or not, are 
appointed as ministers and ‘they are allowed to 
continue for 179 days, the period permissible 
under Art. 74 (5) and Art. 164 (4), Will there: 
be any unconstitutionality or impropriety if: 
such appointments are made and repeated?’ 
Due to lack of any constitutional constrainis,. 
the answer ghall obviously ba in the nagative. 

If the lacunae in the Constitution, as pointed 
out, are of serious nature, if is suggested, that 
clear provisions should be made with respect 
to qualifications for a person to be a minister 
and strength of Counail of Ministers at the 
Centre and in the States. 
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MULLA ON THE LAW OF INSOL- 
_VENCY IN INDIA (Tagore Law 
Lectures 1929}. Third Edition by D. 
5. Chopra, B.Sc., LL.M., (Advocate) 
1977. Tripathi. Pp. xc, 697 and A 124, 
Price, Rs. 65. 


Mulla’s books heve come to carry a seal of 
authority. Hig treatise on the law of insol- 
vency formed the subject-matter of Tagore 
Law Lectures in 1929. It is thought that in 
spite of changes suggested earlier by Mulla 
the law hag been largely dormant over the 
years. In addition to a dozen lectures cover- 
ing origin and history, Courts, acts of insol- 
vency, petition and adjudication, scheme of 
arrangements, property of the insolvent, reali- 
‘sation of property, appeals, revision. and costg, 
there igs a general index and Table of Cases 
and appendices carrying the Presidency Town 
Insolvency Act and the Provincial Insolvency 
Act of 1920. 


2. In the last 20 years many centres besides 
Bombay, Madras and Calcutta, have become 
urbanised, and the reasons for having two 
statutes of insolysncy— One for the presidency 
towns and the other for the remaining areas, 
do not continue to exist, while tho situation 
would geem to call for a statute for the entire 
country. No review of the law of insolvency 
has been undertaken for over half-a.century 
‘and it igs indeed time that a committee is 
entrusted with the task of the thorough revi- 
sion of the insolvency law. Varions changes 
in the Insolvency Law were indicated by 
Sri Mulla in the earlier lectures and other 
places, and yet several of them have not been 
carried out. The Revising Section of “the 
Law Commission which is taking in hand the 
revision of the Presidency Towns Insolvency 
Act and the Provincial Insolvency - Act will 
take hig suggestions into serious considera. 
„tion. ` R. 8. 8. 
ARCHBOLD: PLEADING, EVIDENCE 

AND PRACTICE—39th Edition. Edi- 

tor : Stephen Mitchell, M. A. (Oxon) 

of the Middle Temple, Barrister. Con- 
sultant Editors : John Huxley Buz- 
. zard & T.R. Fitzwalter Butler, M. A, 

(Oxon) 1976 Sweet & Maxwell (Tri- 

pathi). Pp. cxcviii & 1823. With Sup- 

plementary Service No. 1 and Noter-up. 

Price, £ 30. 


. This hundred and fifty year old publication 
records the passing away of T. R. Fitzwalter 
Butler, who had bean associated with if as 
its editor or consultant editor for more than 
forty years, and whoge services had been 
highly valued. As is to be expected this 


edition reflects the relevant decisione and 

legislative developments of the past three 

years and continues the process of ravision 

initiated in the last edition. The chapters on 

indictment, sentencing and costs have been 

re-written ag well as the greater part of the. 
section on homicide. The criminal jurisdiction. 
of the Crown court and the mental element. 
in crime are new chapters. A comprehensive © 
table of contents appears at the beginning of 

more important chapters like those on indict. 

ment, trial, and sentencing. The Table of 

Penalties omitted from the last edition hag: 

been restored in a revised and extended 

form. In order to meet certain difficulties 
created by the statutory provisions, the pro. 

visions empowering magistrates to commit to: 
the Crown court have been tabulated as well 

as the corresponding provisions defining the: 
Crown court’s powers. The law iš stated as 

at 31st December 1975, but certain develop. 

ments which have occurred since have been 

included. 


2. The contents are in two parts, Book E 
dealing with indictment, criminal jurisdiction 
of the Crown court, appaarance of accused, 
trial, sentences, costs, criminal appeal, pre- 
sumptions, written evidence, the hearsay rule,. 
privilege, evidence, admissions and corrobora- 
tions. Book IL covers the mental slement of 
crime, and deals in detail with offences under 
the Theft Act 1968, against the property and 
person of the individual, against the Crown 
and Government, against religion and public 
justice, against public peace, public trade and. 
public morals, and conspiracy and incitement. 
In addition to the Index, there are tables of 
cases, statutes, and statutory rules and orders. 
The Supplemental Service to the 39th edition. 
comprises & cumulative supplement (the first 
supplement is now issued) and a special Noter- 
up section printed on one side of the page 


_only, which are automatically issued. together.. 


The statements in the Noter-up draw, attention 
to what is contained in the Supplement. 

3, A good deal has happened lately in. 
England. We have the Powers of Criminal 
Courts Act, 1973 and the Juries Act, 1974. 
Further the criminal courts have been ex. 


` borted to observe the spirit of “the Rehabilita. 


tion of Offenders Act, 1974 Other prominent. 
consequences of legislative activity are Costs 
in Criminal Cases Act, 1973, Legal Aid Act, 
1974, Prevention of Terrorism (Temporary 
Provisiona) Act, 1974. and the Road Traffie Act,. 
1974. Much light hes been shed by the House- 
of Lords on corroboration and similar facts, 
conspiracy to defraud, and the mental element. 
in rape, which was elucidated to a shocked 
public in D. P. P. v. Morgan. Some useful 
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and necessary suggestions for reforms in pro- 
ceedings are made by the Editor in his Preface. 
R.S.S 


DIRECT TAXES DIGEST, 1971-76. 3y 
R. N. Lakhotia, First Edition, 1977, 
M.Com., LL.B., Advocate and ‘Tax 
Consultant. 

- Lakhotia Niket, 1-A Lovelock Place, 
Calcutta. Pp. xliv, 648 and II 121, 
Price Rs. 60. 


This book ig a digest of all important re- 
ported and unreported tax cases on Income. 
tax, Wealth-tax, Gift-tax, Sur-tax, Super- 
profits tax and Estate duty. 

It ig claimed to differ from other Digests 
in that the full facts and legal point invol-ed 
‘in each case in the form of a short summary 
of the case. It includes an index of topics and 
an index of casas digested. 


2. For one who has to keep abreast of ihe 
latest judicial decisions of the Supreme Cour i ag 
well as State High Courts, this book contains 
a digest of important decisions reported during 
the period 1971.76 on all important topics 
under the Income-tax Act and other direct iax 
laws. The judicial decisions under Income- iax 
Act have been arranged subject.wise in an 
alphabetical order, while the judicial decisions 
under the other direct tax laws have bee 
prepared section-wise in the index. À 

3. One of the main sources of income. “ax 
law is the case law, which has built ur a 
number of important principles governing iha 
income-tax laws and other direct tax laws. 
Though no appeal has been provided against a 
decision of the Income-tax Appellate Tribural, 
a provision has been inserted in the income. 
tax law by which a reference can be made to 
the High Court on a question of law, and an 
appeal is provided against the decision of :hs 
High Court to the Supreme Court. When aa 
important question of law is involved, a direct 
reference to the Supreme Court of India is 
also permissible. 

4. The book, we have no doubt, will be 
` found useful by the income-tax lawyers ond 
consultants, tax experts, chartered accountents 
and business executives generally. 

oho 


INCOME-TAX RAIDS (1917 EDITICN) 
By Ram Niwas Lakhotia. M. Con., 
LL.B., Advocate & Tax Consultent. 
Asha Publishing House, Lakhotia Ni. 
ket, 1-A Lovelock Place, Calcutta. 
Pp. 212, Price Rs. 10. 


This handy and compact booklet enableg all 
classes of assessees to have a fairly good 
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knowledge relating to income tax raids and 
explaing the way to combatthem. ‘The in- 
come-tax authorities are armed with effective 
power in the matter of conducting raids at the 
premises of incoma-tax agsessees ag well as- 
others. Recently their powers in the matter 
of conducting gearcheg or seizures, or raids, 
have increased asa regult of the amendment 
of the I. T. Act by the Taxation Laws: 
(Amendment) Act, 1975. f 


2. These increased powers and the success. 
which has attended them emphasise the need 
for proper compliance with the notices and 
summons of the Departmen: and for correctly 
disclosing the transactions and making correct 
income and other returns. -The best way of’ 
avoiding income.iax raidg ig to prevent them. 
In this view it becomes necegsary.to understand 
the provisions of the Income-tax law in all 
aspects in order to prevent raids and to tackle 
them when they do take place. This book 
explains simply the provisions of the law re. 
lating to income-tax raids with the help of 


-actual references. 


3. The present pocket-bock contains chap- 
ters on amendments in the provisions regard.. 
ing search and seizure, reasons for income-tax. 
raids, procedure followed in the case of a raid,. 
other procedural aspects and provisional assess... 
ment, remedies against search and seizure, 
and release of retained assets. ‘There is no 
doubt about the usefulness o? the book to the 
agsessees, tax experts, tax accountants and tax. 
advocates. 

R.S. 8. 


KNOW YOUR INCOME-TAX OBLIGA- 
TIONS (1977 EDITION) By Ram. 
Niwas Lakhotia. M. Com., LL.B., Advo- 
cate and Tax Consultant. Asha Publi. 
shing ~ouse, 1-A Lovelock Place, Cal- 
cutta. Pp. 212, Price Rs. 10. 


It ig common knowledge that ones obliga- 
tions under the Income.tax Act will enable- 
one to fulfil one’s statutory duties and help 
one to escapa from the rigours of penalties. 
and prosecutions. The Income-tax Act, 1961, - 
as amended by the Taxation Laws (Amend. 
ment) Act, 1975 and the yearly Finance Acts, 
specifies a number of obligations to be dis. 
charged by both: assessees and non-asgesseeg: 
to income.tax. 


2. The filing of return of income and pay- 
ment of income-tax, whether advance tax or 
gelf.assegsement tax, ig one guch obligation.. 
Though certain persons may not be liable to 
pay any income.tax, itis incumbent on them 
to show the deduction of income.tax at source 
from salaries, dividends, or interest. Recently 
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certain obligations were imposed on profes. 
sional people and businessmen. All these and 
other obligations have been explained in this 
ook with a view to helping tax-payers as well 
28 others concerned with the discharge of their 
-obligations under the Act. 

3. The chapters in the book deal with the 
Amportance of knowing one’s tax obligations 
and explains what are the obligations re- 
garding the filing of the return of income. 
Among other questions answered are what are 
4he obligations regarding deduction at source 
from salaries, lotteries, contractors & insurance 
commission; charitable and religious trusts 
and institutions, registered companies and 
limited companies, and what are the obliga. 
tions during surveys and raids. 

4. In order to meet the demand for income- 
stax books at a moderate price, the publishers 
have planned to bring out these books in a 
pocket.book form and at a cheap price. The 
book should of course be useful to the assessees 
a3 well as the tax experts and advozates. 


R. 8. 5. 


——s, 


SLAW OF TORTS. By Balbir Sahai Sinha, 
LL.M. (Lucknow), Reader in Law, Alla. 
habad University Fourth Edition 1976. 
Eastern Book Co.,3% Lalbagh Lucknow, 
Pp. XLVII and 479 Price Rs. 20. 


This book has been revised ‘for a fourth 

time in view of the various university stu- 
‘dents and others appearing in competitive 
examinations for administrative services. 
‘Some chapters have been re-written and case 
Jaw brought up-to-date. 
_ 2, It is common knowledge that Indian 
-courts are guided principally by the English 
principles of the Law of Torts adapted to 
Indian conditions, but all the game the two 
Jawa differ in several respects. Now we know 
that more and more cases in tort are reaching 
the level of the Supreme Court, thus giving 
opportunities for the exposition of the law 
from the indian standpoint. These cases 
have bean included in the present book and 
‘should be of great assistance to the Indian 
reader. Indian cases have been discussed in 
- detail under bold headings and the facts and 
Jegal principles in them extracted. Differ. 
ences in the Indian and English law have 
‘oeen duly indicated, and the provisions of 
Indian Statutes concerning specific wrongs 
have been quoted or referred to. There are 
useful tables of statutes and. cages as well as 
van Index. 

3. The book isin two parts, General Prin. 
„ples, and Specific Wrongs, the presentation 
generally being on new lines. The first part 
deals with three ugeful maxims, conditiona 
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which negative liability, remoteness of 
damage, general remedies in torts, joint tort 
feasors, Foreign torts, Felonious torts, death. 
in relation to tort, and extinction. of tortious. 
liability. Of specific wrongs mention may ba 
made of trespass to the person, torts affecting 
domestic relationships, defamation and tres. 
pags to land. Osher wrongs include decait, 
negligence, nuisance, conspiracy and unlawful 
intimidation. There are also chapters on 
strict liability, dangerous chattels, interfer- 
ence with freedom of contract -or business, 
abuse of legal procedure and doubiful ae 

R. 8.5, 


‘BANKING LAWS COMMITTEE. (Gov- 


ernment of India), Report on Negoti. 
able Instruments Law 1975, Controller 
of Publications, Delhi. 1976. Pp. XYI, 
407 Price, Inland Rs. 5,55; Foreign, £0.65 
or $2. 


On many matters entrusted to the Banking 
Laws Committee of Mr. P. V. Rajamannar, 
much spade work had been done by the Bank. . 
ing Commissions’ Study Group Constituted to 
review legislation affecting banking. The 
Commission underlined the necessity for a 
comprehensive review of the several branches 
of the laws affecting banking in the light of 
the work of the Study.Group. Realising its 
importance and the iniportance of continuity 
in work, Government appointed the Banking 
Laws Committee under tha Chairmanship and 
sole membership of Mr. P. V. Rajamannar, 
himself the Chairman of the Study Group. 

2. The Committee sets out its general ap- 
proach and deals with general considerations. 
Questions pertaining to the formal requisites 
of. negotiable paper, matters regarding the 
rights and obligations of the parties and the 
procedure to govern the honour or dishonour 
of the instrument are considered, and special 
consideration ig given ta the conflict of laws 
questions as they have an important bearing 
on the development of foreign trade and com- 
merce special attention is given to the various 
measures necessary for the promotion of the 
Cheque habit, and to the special features of | 
bank drafts and toe special provisions neces- 
sary in recognition of the banker's role with 
reference to payment and collection of nego. 
tiable instruments. In the last chapter is a 
summary of its various conclusions and re- 
commendations. f 

3. The relevant parts of the Study Group’s 
Questionnaire, the clagsitied list of persons 
addressed by the Committea for their views, 
the list of persons who responded the expert 
views on this subject of Mr. Carl W. Funk of 
the U. 8. A. and those of Mr. Maurice Megrah, 
Q.C. of U.K. and the Survey reports regard. 
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Ang cheques and bills are given as appendic3s 
to the Report. 


4. The Report therefore is the product of a 
‘comparative study of the law and practice in 
India and elsewhere with reference to nego- 
tiable instruments. It comprises all aspects of 
the general law of negotiable instrumen, 
particularly bills, cheques and notes. It has 
vesulied therefore in recommendations for 
appropriate provisions to replace those of te 
Negotiable Instruments Act and has made 
recommendations for legislation in new fields, 
such as those for the setting up of a*bureau 
for disseminating information on unpzid 
cheques and for changes in the penal law jo 
deal with economic offence like the obtainiag 
of pecuniary advantage by deception. 


. 


——— 


THE MAWWAT MURDERS. By Rajguru 
Deshmukh, B.A. (Hons,). LL.B. Lalvani 
Publishing Housa, 210 Dr. D. N. Road, 
Bombay. Pp. 142. Price, Rs. 30. . 


Manwat, a small town in Parbhani Distrist, 
recently became notorious for a series of grua- 
some ritualistic murders. Here is an authea- 
tic account of the characters involved in the 
drama, the peculiar motives which inspired 
the crimes, paingtaking police investigations, 
and the hotly-contested trials. Itis a simple 
summary of the prosecution case, the tral 
before the Sessions Judge, Parbhani, and te 
record and judgment of the High Court. The 
author’s impressions of the moods of Manwat 
men and women of the Pardhis and otkar 
accused, of the lure of buried treasures, aad 
the omnipresence of superstition springisg 
from ancient Tantras and Mantras afford in?a- 
resting study. 

. R. 8. 8. 


LEASES AND TENANCIES IN NEW SOUTH 
WALES. Ay Andraw G. Lang, LU. <, 


(Gons.), Lesturer in Land Dealings at 


the University of Sydney. With a fora. 
word by Simon Isaacs, formerly a 
justice of the Supreme Court of New 
. South Wales 1976. The Law Book Ob., 
Sydney. Pp. xxvi and 465. Price A$ 24.50, 
Here is-a work where the principal aad 
main authorities on Landlord and tenant rela- 
tionships in Australia are presented and ara- 
lysed in the light of the present-day pictuze. 
The jaw of landlord and tenant until recendy 
defined the ralationship of landlord and tensnt 
as a Matter of status, rather than contrast, 
without extensive legislative interference, 
Landlords and tenants were entitled to detzr. 
mine freely tha terms and conditions of thsir 
celationship, but this freedom gradually =e. 
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came subject to severe legislative interference 
and control, dealing with many topizs, in. 
cluding the use of premises, rent.and the re- 
covery of possession. Legislative’ interference 
culminated in the Landlord and Tenant 
(Amendment) Act, 1948, a permanent piece of 
the social legislation of the State. 

2. The book deals with the creation of the 
relationship of landlord and tenant by agree- 
ment, enforcing and avoiding leases, nature 
and different types of tenancy, lease or licence 
and the subject-matter of a lease. It covers 
covenants, liability for rent, liability for re- 
pair, and options. It is concerned with the 
enforcement of positive or negative covenants, 
assignments of leases, termination of the land- 
lord and tenant relationship, notice to quit and 
proceedings for recovery of possession. Other 
chapters deal with-‘‘prescribed premises,” and 
rights and liabilities enforced by criminal or 
civil sanctions, There. is an index ani table 
of cases. 

R. 8. 8. 


A PROBATE HAND-BOOK, By D. R. 
Holloway, GL, B. (Hons.) of the Princi- 
pal Probate Registry. Fourth Edition. 
Oyez Publishing, London, 1976 Pp. xxiv 
and 314 Prica,£6.00. . 

Written by one of the experts of the Princi- 
pal Probate Registry, the book before us should 
do much, as observed by the Law Sacioty’s 
Gazette, to cut out the inaccuracies and delays 
caused by ignorance of probate work. Tae lay- 
out remains tha same as in the previous edi. 
tions. The text has however been thoroughly 
revised so as to incorporate all the alterations 
that have occurred since the last edition, both 
in theory and practice. 


2. The text has been avaplified in Sko s06- 


_ tions dealing with domicile and the racogni. ‘* 


tion of foreign divorces, the powers of trust 
corporations to take a grant, and the practice 
of local authorities being. assigned guardiang “ 
to take a grant on behalf-of children and other 
persons in their care, Three new forms have 
been added and further géstions inserted to 
deal with proving a damagad will and the 
new practice of applying for a standing search 
for a grant. 

3. The book describes the Seared status of 
adopted and legitimated children under the 
Children Act, 1975 and an appendix repro- 
duces the new fees Order 1975. The chapter 
on Inland Revenue.affidavits and accounts has 
been re-written. to deal with the gubszitution 
of capital transfer tax for estate duty. The 
law and practice generally are as on 13t Bep- 
tember 1976. 

4. The book deals with wills, executors, 
letters of administration, joint grants, death: 
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renunciation and incapacity by person entitled, 
guarantees, foreign law, dispute over a wil, 
amendment of grants and application to court. 
It contains an index and tables of cases, sta- 
tutes, and statutory instruments. Clear, 6o32- 
cise and well cross-referenced, this practical 
handbook makes it easy to obtain a grant of 
probate or administration with the minimum 
of trouble. R. 8. 8. 
FORMATION AND ANNULMENT OF MAR. 
RIAGE. By E. Hopkine, LL.M., Barrister, 
Lecturer in Law, University of Notting. 
bam Oyez Publishing Ltd,, Oyez House, 
937 Song Lane, London, (Tripathi) 1976. 
Pp. XIX and 101. Price £ 4.78, 


This js a clear and concise statement of the 
English law relating to marriage. It stresses 
the significance of the foreign element in 
marriage and devotes a Chapter to Polygamozs 
marriage. After dealing with agrsements to 
marriage, the English concept of marriage, 
and domicile, it is concerned with formalitiag 
of marriage, Marriages celebrated outside 
England and Wales, Capacity to marry and 
presumption and proof of marriage. It covers 
failure to consummate the marriage, consent 
of the parties to the marriage, the distinction 
between void and voidable marriages, anntl. 
ment, and declaration as to status. Under 
Matrimonial Causes Act, 1975 the petitioner 
may seek a declaration as to the validity af 
his own warriage or that of his parents or 
_ grand parents, and as to legitimacy and legiti- 
mation. 

2, There are two appendices on the Matri. 
monial Causes Rules, 1973, and person whose 
consent is required where the minor is legiti. 
mate or illegitimate. This Oyez Practize 
Notes Series provides practical guidance and 
variety of ‘subjects concerned with the law. 
The due procedure is clearly explained and 
the answers are readily accessible to questions 
” which frequently arise. 

Humphrey’s “Notes on Matrimonial Causes” 
(Oyez 1976) and S west and Maxwell’s ‘Family 
Law Statutes’ (2nd edition) aré good for 
supplementary reading. ; R.S. 8S. 
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THE SUPREME COURT OF INDIA (A 
Socio-Legal Critique of its Juristic 
Teshniquės).. By Rajeey Dhavan. M.4. 
(Gaatab:; Ph.D (Zondon), LL.B. (A Haba- 
bad), Barvister-at-law, Lecturer in Law, 
Brunel University, U.K. Foreword ky 
ord Denning, Master of the Rolls. 
Tripathi, 1977. Pp. LXIII and 524. Prise 
Rs. 78.00. 

Based on the author’s Ph. D. dissertation 
which was approved by the University 3f 

London in 1972, it has been partly re-written 
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A. i, B. 
and brought up-to-date. It was not possible to 
include all the cases decided between 1972 
and the printing of ‘the book, but in some 
sections cases decided in 1975 and 1976 have 
been included. The approach adopted hag 
been to consider the position of the lawyer 
and judge in India in the post independence 
period, sketch the background of the Supreme: 
Court Judges and briefly discuss the contro. 
versy which arose out of the so-called super- 
session of three judges in 19735, followed by 
their resignation. The manner in which 
Indian Judges have interpreted and adapted 
the juristic techniques inborited from the. 
British to suit Indian needs hag been surveyed. 

2. In the section on preventive detention 
the discussion includes a reference to thy Pre- 
vention of Terrorism (Temporary Provisions): 
Act by the British Parliament in 1974. The 
effect of the recent Proclamation of Emergency 
in India in June 1975, as regards the jurisdic. 
tion and the decision of the Supreme Court on 
this question in A. D. M. Jabalpur v. 8. 
Shukla, AIR 1976 S C 1207 has been briefly 
discussed in the Addenda. The Miscellany of 
Supreme Court cases has been re-written and 
enlarged to include separate sectiong on Golak. 
nath and Kesavananda cages. The section on 
obscenity has been brought up-to-date to include 
the amendmant of §. 392 of I. P. C. and the 
section on contempt by scandalising the Judge 
has*been revised and includes @ discussion on 
the cage of Baradakanta v, Registrar of Orissa 
High Court decided by the Supreme Court in - 
1974. The section on industrial law has also 
been revised and includes the recent dacision 
of the Indusirial Court. 

8. The method followed is to select certain 
branches of public and pergonal law and show 
the techniquas used and sources relied on by 
the Judges and contrast thei! performance: 


` against the options open to the court. The areas 


selected are the Constitutional rights to pro- 
perty, the Hindu joint family, the obligation 
of a Hindu sən to pay his father’s debts, the 
legal incidence attendant to the adoption of a 
son, the property rights of Hindu Women, 
official secrecy, cow slaughter and religious 
rights and certain aspects of Labour Law. 
Finally the question ig answered whether 
Indian Judges rely solely on their western 
training or receive inspiration from indigenous 
sources. There is a table of cases and # 
subject index. R. S. S. 
OSBIRN’S CONCISE LAW DICTIONARY. 
Sixth Edition. By Joon Burke of Lin. 
coln’s Inn, Barrister at Law. Sweet & 
Maxwell (Tripathi). 1976. Pp. vill & 
398 Price, £2 Net. 


In the study and practice of the law, the 


4977 
meaning of words and phrases is very impo-- 
tant. Osborn has always provided the reader 
with a valuable introduction to the language 
of the law as well as aconvenient source of 
reference for further study. 


2, The new edition hag preserved the essen. 
tial features that have mado the earlier edi- 


tions popular including the definition of legal ` 


words and phrases, Roman law terms aad 
maxims, and a list of Law Reports together 
with abbreviations. It takes account of the 
many developments inthe law over the past 
‘12 years, particularly and recent legislation 
in such social areas of the law as labour rea- 
tions, family law, commerce taxation, Planning 
and land use and Criminal Law. The bcok 
has simply been brought up-to-date, but the 
amount of alteration involved in‘ covering the 
-changes of the law in the past decade heve 
been much more than might be expected iz a 
concise dictionary. The work of the Ləw 
Commission and of the Criminal Law Revi- 
sion Committee has resulted in changes that 
run throughout the work. Besides the t:n. 
dency of trying to legislate in detail for every- 
thing results in Acts of excessive complex iy. 
Tho two latest examples ofthis are the Sex 
Discrimination Act, 1975 and tha Employmsnt 
‘Protection Act, 1975. The law is stated ag at 
lst January 1976. 

3. Iè is known that earlier editions of fais 
Dictionary have earned their meed of preise 
and appreciation for the precise yet concise 
way in which the law is summarised and pre- 
sented over a wide field. That high standard 
has been more than maintained by the raw 
edition, and it should bə of great assistance 
to all students studying law in any form as 
well asto others in legal practice, acccan. 
tancy, commerce .and industry generaly. 
‘There is also a table of law Reports and tien 
‘abbreviations and a table of regnal yeara of 
English Sovereigns. B.8.8. 
CURRENT SALES TAX NEWS AND EE- 

PORTS. Vol. 4. No. 3. An ILBC Puli- 

cat:on, 74 Park Straat, Calcutta, Editor : 

Satish Lahotia, Annual Subscription 

Rs. 80. Single Issue Rs. 10. Special 

Issue Rs, 12. 

Published on the Ist of every month. The 
current issue of this journal hag parts A, B C, 
the first mentioned consisting of the editozial, 
contributed articles, queries and replies and 
‘Current news and statistics. The articles in- 
clude one on some sales tax problems of manu- 
facturergs, re-thinking of our indirect tax 
‘system, and Inter State sale under Coeriral 
Sales Tax Act, 1956. Part B contains statutes 
and notifications of use to trade and the publie, 
and pari C relates to Supreme Court and 


REVIEWS 


Journal 117 


High Court Judgments. Thare is an useful 
subject index. R.S.S. 


COMMENTARY ON THE MARRIAGE 
LEWS (AMENDMENT) ACT, 1976. By 
P. Y. Dharashwar, Advocate, 246, Kanade 
Road, Tilakwadi, Belgaum. 1977. Pp. 34. 
Price Rs, 3 
The Marriage Laws (Amendment) Act, 1976 

incorporates tte Hindu Marriage Act, 1955 

and the Special Marriage Act, 1954. Divided 

into three chapters, the Act comprises thirty- 
nine provisions or sections which amend the 
existing provisions, and is of far-reaching 
consequence in Hindu Law. The complicated 
provisions call for careful interpretation and 
for a minute study of the various decisions of 
the High Courzs and the Supreme Court. It 
ig to be noted however, thas. the comments 
made in this booklet are the personal views 
of the author. R.S.S. 


LAW, FOR DOCTORS: Karnataka Pri. 
vate Nursing Homes (Regulation) Act, 
4976, witk Rules. By P. Y. Dharesh. 
war, 246 Ranade Road, Tilakwani, Bel. 
gaum. Pp 45. Price Rs. 5. 

The presant Act provides for the regulation 
and control of private nursing homes by the 
State Government in order to ensure the 
maintenance of accepted standards of service. 
It prescribes fees for treatment given in pri- 
vate nursing homes and for the proper afford- 
ing of service to the patients. A now Act in 
the experimental stage its actual working 
will have to ba studied in practice. It hag 
14 sections and deals with definitiong and lays 
down standards prescribed by the competent 
authority and it: prohibits the collection of 
fees in excess of those laid down. The pro. 
cedure for odtaining permission, diszogal of 
applications, powers of inspaction, revoking of 
permission, provision for appeal and the im. 
position of penalty are also covered. The 
small booklet under notica gives the salient 
features of the Act, notes under the various 
provisions of the Act and the text of the 
Rules, which should ‘togethar help the medi- 
cal profession to understand the Act and its 
implications. R. 8.8 


ON PARTITION. By} 8. R. Pitambare 
M.A. (Ext.), M. Com., LL. B. Yora and 
Co. Publishers Pet. Ltd., 3, Round 
Building, Bombay 1976. Pp LII and 
298. Price, Rs. 50. 

The taxation of Hindu Undivided Families 
(H. U. F.) is a complex subject involving 
many doubtful points. Many are the judicial 
pronouncements on the subject and the book 
before us is a learned freatise containing 
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references to several important decisions. Ag 
observed- by ‘Mr. Justice Chitale, this ig a 
-systematic effort to explain and elucidate cer- 
` tain priticiples of Hindu Law, stating to what 
extent these principles siand modified by 
recent legislation. The various problems re- 
lating to a joint Hindu family, partition, with 
particular reference to coparcenary and right 
of survivorship and their effect on the liabi- 
lity to pay income tax, wealth tax and estate 
duty are explained in simple language. 
`. This book attempts to define and give 
the background of this complicated topic and 
its effects on the joint family from the point 
of view of Hindu Law ag well as the income 
tax point of view. It takes full account of 
the numerous decisions ‘of courts of law go as 
. to facilitate’ the task of tax planning. It 
deals with property lost to joint family and 
its recovery, manager of H. U. F., partition 
and its effect, who can demand partition, 
rights of coparcener, and family arrangement. 
_A female member of a joint family cannot be 
a coparcener under Mitakshara: nor the wife 
of a coparcener with her husband. A widow 
may have interest in her hugband’s property, 
or she may succeed to her husband’s property 
but it is believed that the. Mitakshara Law does 
not recognise her as a coparcener. 
8. This is a welcome addition to the libra: 
ries of income tax practitioners and advocates 
: and will have served a useful purpose by 
stimulating further studies in this subject. | 
i R. S. 8. 


INDIAN  80CIO-LEGĀL JOURNAL. 
JURISPRUDENCE ISSUS (1976). Edi. 
tor-ia-Ohief: ‘Prof. K. B. Agrawal. 
Published by the Indian Institute of 
Comparative Law. Bharadwaj Bhavan, 
Ram Bazar, Bikaner, Rajasthan. An. 
nual Subscription, Inland Rs. 26/- Over. 
seas $6.00, £3, or equivalent. Single 
Copy Rs. 20; $ 6.00; £ 3 or equivalent. 
This ig a multidisciplinary publication deal. 

ing with the problems of law and society 

throughout the world. Because of its wide 
range of interest contributions are received 
from Indian and foreign scholars and jurists. 

Several of the papers presented here were 

prepared for the Seminar of the Working 

Group on Law and Social Change in India, 

organised by the Indian Council of Social 

Science Research New Delhi. This Seminar 

of Bangalore in 1971 was the frst major 

attempt of this Working Group io bring to- 
gother the persons concerned to find ways and 
means of effective and continuing interdisci- 
plinary collaboration and list some areas for 
integrated study. ; 
2. The present issue leads off with some 
thoughts on the “Supposed death of Law” by 
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Julias Stone, ‘formerly Ford Foundation Pro..’ 
fessor in India. It should not be assumed, he 
says, that law is an instrument solely of jus- 

tice or that justice is to be sought and realised: 
only through law and legal procesgeg. ` Justice- 
V. R. Krishna Iyer of Supreme Court of India 

delivered the Gandhi Peace Foundation Lec. 

ture in 1976 on jurisprudence and juriscon-. 
science and this ig here reproduced. Our 

tryst with Gandhi, says Mr. Krishna Iyer- 
demands an unbending front of non-violence 
and an ability to turn the other cheek. 

“Gandhi had a mission and jurists have a 
commission. Together they form a beautiful 

totality.” Law and Social change in India, 

a conceptual analysis and a historical perspec. 

tive, the concept of justice in Manu, the legal 

values of a -developing country and the new. 
international law relating to the rights and- 
duties of states are some contributions. Other 
include papers on custom and customary law 
in Indian jurisprudence and techno-economic 
structure of our industrial society and law. 


a ead R. 8. 8. 
N. D. BASU’S ARBITRATION ACT 1940. 

Seventh Edition, 14977, By Sudhir Kumar 

Bose, M.A, LL.B, Senior Advocate, 

Supreme Court of India, Eastern Law 

House, Calcutta, Pp. 48 & 1052. Price, 

Rs. 75; £6; $ 11. 

The Arbitration Act standardised the law 
relating. to arbitration throughout. British 
India. It made various improvements in the 
old laws and incorporated certain new sections. 
The book before us indicates the changes in 
the old rulings made by the new law. All the 
old Acts, Indian & English, have been given in 
the appendices, as well as extracts from the 
Report of the Civil Justice Committee 1924.24. 
and the Rules framed by the several High. 
Courts. In the latest edition, the Commentary 
hag been fully revised and there have been 
changes in the arrangement of the book. Some 
new matter has been included. Cage law upto 
July 1976 has been included; :there is also Add- 
endac ontaining Casa law upto December 1976. 

2. The principles underlying each section 
hava been enunciated and when a cage is 
reported in more than one report, cross refer. 
ences are given. The 49 sections of the Act 
are grouped under arbitration without the 
intervention of a Court, with the intervention 
of a Court where s suit is not pending, and 
arbitration in guits The work containg ag 
many as twenty-two appendices. Among the 
important Acts and Rules incorporated in this 
adition are the Arbitration (Protocol and Con. 
vention) Act 1937, the Foreign Awards (Re. 
cognition and Enforcement) Act 1961, the Now 
York Convention, Rules of the Indian Council 
of Arbitration, the Land Acquisition Bilt 
No. 1939 and she Report of the Selection Com- 
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mittee. Also included are the rules of different 
Chambers of Commerce, the Convention on 
the Recognition and Enforcement of Foreign 
Arbitral Awards, extracts from the Indian 
Stamp Act and the Court Fees Act. There is a 
useful table of cages and index. R.8.S. 


THE WEST BENGAL LAND REFORMS 
AGT 1955. Fourth Edition, 1977. By 
A. N. Saha, B.Sc, LL.B., West Bengal 
Judicial Service. Eastern Law Housa, 
Calcutta. Blue Line Printing Industry, 
50 Sitalatala Lane, Calcutta. Pp. (33) 
& 367. Price, Rs. 30; £ 4; 9 6. 

This fourth edition presents the principles 
behind the law with the help of the judicial 
decisions on thig statute ag also on analagous 
statutes of other States. Case law with Addenda 
has been brought upto.date. The Book includes 
the West Bengal Land Reforms (Bargadars) 
Rules 1956, the West Bengal Land Reforms 
(Prescribed Authority) Rules 1964, the West 
Bengal Land Reforms (Transfer of Holding) 
Rules 1965, the West Bengal Land Reforms 
(Rules 1965), the West Bengal Bargadars Ast 
1956, the West Bengal Acquisition of Home. 
stead Land for Agricultural Labourers, Arti- 
sans and Fishermen Act 1975. 

2. Since the last edition of the book, the 
West Bengal Act haz come under the Ninth 
Schedule of the Constitution, neutralising ary 
attack on its constitutionality. The 42md 
Amendment of the Constitution hag left its 
impact on this enactment. Since the last 
edition this Act has been amended by the 
Amendment Acts of 1975 and 1976. 

3. There is a brief historical introduction to 
the subject of land reforms in Bengal, followed 
by the text of the Act, which has chapters on 
raiyats, restrictions on alienation of land by 
scheduled tribes, ceiling on holdings, Barga. 
dars, provision as to revenue and consolidation 
of lands comprised in holdings and co-opera- 
tive farming societies. It deals with the prim- 
Ciples of the distribution of lands, maintenanse 
and revision of the record of rights aad 
management of estate vested in the State. 
There is an index and a table of cases, as well 
as several appendices. The edition has bean 
entirely revised and enlarged and every topic 
has been analysed from the practical as well 
ag theoretical points of view. R.S.S- 


DUTT ON CONTRACT; THE INDIAN CON. 


TRACT ACT, 1872. Fifth Edition. 1977. 
By A. 0. Sen, M.A, LL.M., Former Judge, 
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Calcutta High Court, Estern Law House, 
54, Ganesh Chander, Avenue, Calcutta, 


Pp. (80)+838. Price Rs. 75/-; £ 10; $ 15. 


Since the first edition of this book appear. 
ed, several cases have been decided by the 
Indian High Courts, by the Privy Council, and 
by the Indian Supreme Court. The Indian 
Law of Contract having been codified, every 
attempt is made to adhere to it as far as pos. 
sible in applying the law to concrete cases. In 
deciding disputes arising out of contract, the 
courts in India have clearly explained the 
provisions of the Act, it is natural that more 
attention than before should be paid to the 
views expressed by the Indian Judges than to 
those of English Judges in annotating the law 
on the subject, and this principle is said to 
have been followed in preparing the present 
edition. Even to.day the sections of the Con. 
tract Act embody the principles evolved by the 
judges and jurists of England and English cage 
law has to be pressed into service to elucidate 
particular sections of the Aci. The present 
Commentary makes elaborate reference to the 
English authorities, as the Indian Act containg 
principles borrowed directly or otherwise from 
the Exglish Law of Contract. 

4. The original text of the Commentary hag 
been suitably abridged without impairing its 
substance, in order to incorporate recent 
decisions of the Supreme Court and 
the High Oourts. Important English deci. 
sions made since the publication of the 
4th edition have also been noted. In explain. 
ing the legal implications of sections 32 
and 56 of the Contract Act guidance has 
been sought from the various decisions of 
the Indian Courts rather than from the eluci. 
dation of the doctrine of frustration by the 
Supreme Court of England. Some of the Eng. 
lish decisions appearing in the earlier decisions 
have been omitted to make room for parallel 
Indian decisions. 

8. The 238 sections -of the Law Contract 
have been divided into ten chapters, and deal 
with the communications, acceptance of pro- 
posals, viodable contracts and void agreements, 
contingent contracts, performance of contracts, 
certain relationships resembling those created 
by contract, the consequences of breach of con- 
tract, indemnity and guarantee, bailment and 
agency. The book has an index and a table of 
cases. Judges, lawyears and students of law 
should find this ediction quite as useful as the 
first edition. R.S.S. 


BOOK RECEIVED 


AKALANE’S DELHI FACTORIES RULES. 
(As amended up to date) 1977. Along with tae 
Punjab Industrial Establishments (National aad 
Festival Holidays and Casual and Sick Leave) 


Act, 1965, and Delhi Rules 1970. and Mini. 
mum Wages for factory Workers in Delhi J, M. 
Jaina, Morigate Delhi. Price Rs. 18. 
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The Hon'ble Justice 
Mrs. KONAMNENI AMARESW ARI, 
Judge of Andhra Pradesh High Court. 
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Hails from agriculturist family in Guntur District. Obtained M.A. and B.L. 
degrees from Andhra University. Was an apprentice in the Chambers of 
Mr. Justice Munikannaiah. Enrolled in Madras High Court in 1952. Shifted 
to Guntur on formation of Andhra State. Set up independent practice and 
shifted to Hyderabad in 1956. 


Was Vice-President of Andhra Pradesh High Court Advocates’ Association 
during 1975-76. Was Vice-President of Indian Federation of Women Lawyers, 
Andhra Pradesh branch. Awarded merit certificate by Lions Club in 1975. 
Sworn in on 14.2.1977. First woman in India to be appointed as a High 
Court Judge from the profession. 
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JOURNAL SECTION 


“SENTINELS OF DEMOCRAZY; AN INDEPENDENT JUDICIARY.” 


By: 


Human society hag always felt the need of 
<@reating some institution which may gorarn 
„its affairs. This institution is commonly known 


‘as Government. It has been noticed that so-ae- ` 


times instead of serving the society, Govern- 
ment had the tendency to ignore its interests: 
“The Government, many a times, was foun: to 
-exist for the aggrandizement of those «ho 
wielded it and it became even an instrumant 
-of ‘torture for those whom it was expecto? t3 
-gerve. The governors, typified by the abg-lu. 
dist Kings, invariably tended to - beccme 
¢+yrants, and they converted the instruments 
-of government into engines of oppregsion. At 
-times, instead of providing an individual she 
ideal conditions for development, governmant 
just tried to crush and defeat his growth. A 
soarch wag, therefore, necessary to be mad: to 
. find out a suitable form of Government to 
sgorve the interest of humanity. 


Democracy was invented by the Society to 
bo the finest means for serving the need: of 
man. After securing it, it was discovered that 
dt subserved the interests of the individual snd 
did not defeat them, It furnished him. zhe 
-conditions and circumstances for hig fullest 
growih and development and if was felt taat 
it existed for him and did not ride rovgh. 
-shod over him. 

Democracy, as we know, functions thro igh 
the instrumentality of the legislature, rul: of 


daw being a requisite ingredient of this fro. 


-eoas. Rule of law always operates through she 
medium of Courts. Broadly . speaking, she 
- Yegislative process controls the governmen: in 
matters of policy. A democratic legislature 
-engures that only such policies were adoried 
by government as will subserve the interesi of 
the community and that only such ten 
possess the power to execute those policies as 
-can be trusted with the task. Rule of law 
‘therefore ensures that the governors do -not 
while executing these policies of the society, 
aot arbitrarily, injuring the individual in Ife, 
liberty, property or reputation. 

It ig difficult, nay, almost impossible, to 
define the expression 'rule of law’. Promin. 
ence for the first time was given to this- 
expression by a famous constitutional write:— 
Dicey. Even Dicean concept recognises that 
‘the heart of the doctrine would lie in ihe 
recognition, by those in power, that tksir 
power is wielded only subject to certain œn- 
trols and restraints which we can convenierily 
_ Gall the socio-ethical convictions of the society. 
The International Commissions of Jurists in itg 
meeting held at Delhi in 1959 recognised taat 
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: — Hon’sin Suu V. P. Traas, Chief Justice, Rajasthan High Court. 


the rule of law is a dynamie concept for the 
éxpansion and fulfilment of which jurists are. 
primarily responsible and which should be 
employed not only to safeguard and advance 
the civil and political rights of the individual 


‘ina free society but also to establish social, 


economic, educational and cultural conditions 
under which the legitima:e aspiration of the 
people and their dignity may be realized. 
In-democracy all policy making must ulti. 
mately justify itself by winning the approval 
of the people and, therefore, the direct legisla- 
tion must not be obnoxious to the values 
cherished by the people and must be in tune 
with the largar social and moral aspirations 
of the people. In this sense the courts must 
also continue to give and maintain the intel. 
lectual and rnoral leadérghip in the society by 
interpreting the laws in the light of the aspira. 
tiong of the people. Whenever courts in a 
country cease to provide leadership, they bave 
fallen into disrepute and their status, powers 
and existence have been ip danger. But it 
does not mean that the courts in order to keep 
their leadership should enter the arena of 
politics. In the name of enforcing the consti- 


‘tution or the rule of law they should not 


defeat vital economic and social policies over- 
whelmingly approved by the. nation; they 
should not allow themselves to become media 
for reimposing upon the people policies which 
have been rejected by them.at the polls. In 
other words, while, seeking to run clear of 
politics they should not allow their decisions 
to slip deep into politics itself. No doubt the 
courts.must be constantly aware of great social 
and economic problems and philosophies of 
their times, but while doing so every care 


must be taken by them to keep aloof and not 


to align themselves with any philosophy of 
political party except the welfare of the 
nation. 

In India, the Constitution -hag provided a 
great responsibility on the courts to review 
the enactments of Parliament as well ag the 
State Legislatures. Unlike England, the courts 
in India can declare the laws made by Parlia. 
ment ag null and void. But that is not of 
much consequence because ‘the Parliament 
itself being a democratic institution would not 
permit powers to the executive and it ig 
Parliament itself ‘that sees that the principles . 
of rule of law are adherad to by it, The 
courts also keep in view while discharging 
their ‘function of judicial review to pub the 
construction on the enactments as is consistent 
with the rule of law. In a well-known case of 
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De Keysor’s Royal Hotel, the English Parlia- 
ment authorised the executive for ths acquisi- 
tion of private property for carrying on war 
operations but when-the question of just com- 
pensation for the payment to the owner of the 
property arose, it was found that the law was 
silent but the courts interpreted that the 
principle of paying just compensation was 


inherent in the rule of law and, therefore,, 


-evon when the Parliament had the power to 
ignore that principle it was unthinkable that 
Parliament will do so or had done so in that 
case. : 


Judieiery has a creative role to play- in 
democracy. Justice Douglas has gone to the 
length of saying that Judiciary is ia a high 
sense tha guardian of the conscience of the 
people as well as of the law of the land. The 
conscience of the peopla is not always reflected 
in legislation. Without doing. offence to the 
doctrine of judicial restraint, if can by its 
judgment awaken the conscience of the people 
to the evils in Society which are crying out 
for a remedy and quicken the rate of pro. 
gress where social legislation is tardy or 
ineffective. A freedom ag embodied is a star 
of first magnitude in the constitutional con. 
stellation, the Rule of Law is also a star of 
magnitude if not possessing the same bril- 
liance as the former. The Rule of Law 
emerges from Article 14 of the Constitution 
which prohibits the state from denying to any 
person equality before the law or the equal 
protection of the laws. Therefore, in the eye 
of the Constitution all citizens are equal and 
haye equal, rights. No discrimination is per- 
mitted: as between citizen and citizen and no 
citizen is branded as a second class citizen or 
suffers from any disqualification because of his 
caste, community or sax. Even the lowest of 
the land can aspire to become the highest of 
the nation. This represents the triumph of 


secularism which is one of the most important: 


_ pillars on which the edifice of our Constitution 
stands. : 


Ckief Justice Warren once Omke that 
when he heard the cases affecting the rights 
of citizens he always asked himself a question 
‘Tg it fair”. There may be possibility that the 
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law is silent but the silence of the law cannot 
make the judiciary of the country helpless to 
give relief to the people who approach it. The 
best example of the functioning of the courts- 
can be found-in the case of Somersett. In - 
Hingland a ‘ship anchored in London with 
slaves’ who were made captive on the board. 


“In a habeas corpus petition filed by one Somer. 


sett, it was discovered that there was no suck 


law in England which could make a slave æ | 


ireo man ag no anti-slavery statute was ever 
passed by the English Parliament and in the 
absence of any positive law, the captor pleaded - 
that he was doing nothing illegal in England 
by indulging in slave.trading. He asked the 
courts ‘‘where is the law that prohibits buying, 
or selling of the slaves’. Rejecting his plea. 
Lord Mansfield, an eminent Jurist of his age, 
observed thatthe ajr of England was too purs ~ 
jor a slave to breathe. In other words, Lord 


- Mansfield answered that the law wasin the 


air, i.e. it was in the legal and political — 
climate of England, in which the institution of 
slavery could just not survive for a moment: 
It was the principle of rule of law which made 
Somersett a free men by the verdict of Thor? 
Mansfield though it was based on no statute. 
Tt isin this manner that the courts can come 
forward to protect the citizens from being 


- illegally deprived of their right so. piously’ 


enshrined in Chapter IIL of our Constitution. 
For being free and remaining free no legal 
justification. need be. searched for or; produced; 
freedom is presumed in the man and is the 
rule of nation; restraint is merely an excep. - 
tion which must ba established and justified’ 
by reference to specific legal authority. In- 
this background the law Courts function as 
sentinels to extend the protection to the free- 
doms of paople in free countries. Our country 
is very much wedded to democracy that has 
given rige to the high aspirations of our people 
which are beautifully expressed in the melo- 
dious tone of the preamble of our Constitution. 
It is therefore but natural for the people in 
India to look upto our judiciary for giving am 
atmosphere which is puro and which caw 
zealously guard the freedoms of thé pedple 
guaranteed by the Constitution. (Courtesy 
All India Radio, Jaipur). . 


“A NOTE ON 1977-1 S. C. W. R. 395: AIR 1977 S © 244, G. PONNIAH 


es By:- 
4. In the decision under reference the 
Supreme Court has held disagreeing with the 
Madras decisions that a tenant from a life estate 
holder is entitled to the protection of the 
` Tamil Nadu Act 25 of 1955 even after. the 
death of the life estate holder. This requires 
reconsideration. ; 


THEYAR v. NELLAYAM PERUMAL PILU ÁL” 
O. R. SUBRAMANIAN, Advocate, Coimbatore (Tamil Nadu) 


2. The Judgment does not seem to have 
kept in viéw the basio distinction between a. 
“Lessee” anda ‘Tenant’. The former is one 
coming under the T. P. Act having an estate: 
in his favour. Ott of the larger interest held 
by the owner, a subordinate interest is carved 
out in favour of the lessee, who has a definite: 
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interest in the demised land. On tha other 
hand a “Tenant” ig one whose rights re 
morely statutory. He cannot have any right 
that does not flow directly from the Act. The ‘Act 
in question doesnot specifically refer to che 
holder of. a life estate. The definition of 
“Landlord” in Section 2 (e) is very general. 
The Act also does not contain any overriding 
Section or a non obstante clause excluding 
the operation of the T. P. Act. 


8. Even after the coming into force of 
Tami) Nadu Act 25 of 1955 the operation of 
the provisions of the T. P. Actin appropriate 
cases cannot be ruled out. While the ton- 
ancies under the Tamil Nadu Act can only be 
statutory, those under‘ the T. P. Act can be 
contractual in the sense the relationship be- 
tween the lesgor and the lessee can be governed 
by a deed. Ifso, contractual tenancies con. 


not be considered exclusively with refererce ` 


to the Tamil Nadu Ao ignoring the T P. 
» Act 


4. The case under review appears to 
have started with » contractual ‘lease’, for 
in the course of the Judgment there is refer- 
ence to a leage dated 27-3-1961. (The y2ar 
1961 is perhaps a miatake for 1958, since sha 

_limited owner Annamalaiammal died on 
26.7.1958 and she gave the lease). There- 
fore the appellant was a contractual lessee 


` 


under Annamalaiammal with all the rights 


of a lessee ag understood in the T. P. Let. 
On the death of Annamalaiammal, whate ver 
` rights she had, came to an end. 


. What is the position of Ponniah Thevar, 
the appellant, after the death of Annama.ai. 
ammel? No new tenancy, statutory or other. 
wise is created in his favour. Though he wag 
_ lawfully in occupation during the lifetime of 
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Annamalai Ammal, on her death hig position 
is, according to common law, & tenant on 
gufferance. Ifthe heirsat law had either 
been guilty of laches or had accepted rent 
from Ponniah Thevar, then he can be said to 
be a tenant continuing with the congent of the 
heirs at law (1973 I 8. C. W. R. page 340 at 
. page 346). Only then he might possibly 
claim the beneSt of the Act in question. But 
in this case a guit had immediately been filed. 
by the heirs at law seeking possession. This 
means that the heirs at law were not willing 
to allow Ponniah Thevar 70 continua ag B 
tenant on suffarance. There is no automatic 
attornment to the heirs: at law. However, 
the appellant has been loosely - referred to as 
a lessee and as a tenant ag if one is synonym- 
ous with the other. Actually itis not so. 
This distinction hag not been kept in viaw. 


6. It may not also be correct to state that 
the statutory definition of the term ‘‘Land. 
lord” refers not only to the person: who 
created the ‘lease’ but contemplates and takes 
in every successive holder who would be en- 
‘titled to evict a tenant. Ponniah Thevar who 
began as a contractual lessee under Annamalai. 
ammal ceased to be a ‘lessee’ and had no estate 
in the demised property in his favour. The. 
estate had come to an end onthe death of 
Annamalaiammal. He cannot automatically 
~be transformed ag # Tenant’ under the Act in 

question, for, the landlords, (the heirs’ ab 
law) were not expressly oz by implication 
guilty of any laches or received any ranty ge 
as to make the appellant ‘a tenant on suffe- 
rance’, thereby clothing him with any rights. ` 
Actually a suit for eviction had been filed 
_ immediately. No person can become a tenant 
- irrespective of the volition of a landlord. That 
is why the definition of ‘Cultivating Tenant’ 
refers to an agreement express or implied. 


“A NOTE ON FATHIMUNKISA BEGUM v..T. RAJAGOPALA 
CHARYULU (A. I. R. 1977 ANDH. PRA. 24 (D. B.)) 


By :—B. FONDAR OORE; B.COM., B.L Advcoate, Chidambaram ( Tamil Nadu) 


Tn this case a widow inherited the property 


{mortgagee’s interest) of her husband under’ 


Hindu Women’s Rights to Property Act, 1937. 
Sho was possessed of the same property when 
Hindu Succession Act, 1956 came into fcrce 
` and became full owner thereof. In 1964, the 
Kartha of the family in which her husband 
‘was originally a coparcener filed a suit aga:nst 
third party mortgagor to recover mortgage 


loan without impleading the widow. The 
widow was subsequently impleaded after the 
expiry of the period of limitation of tke mort. 
gage suit. Tho suit was resisted on the ground 
that in æ suit for recovery of mortgage money 
all the parties having share in the mortgage 
money should be impleaded before the expiry 
of period of limitation and as the wicow’was 
not so impleaded within the period of limita. 
tion, the suit is not maintainable. 


~N 
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Sambasiva Rao, Ag. Chief Judge speaking 
for the Division Bench agreed with the 
defence that ina mortgage suit all parties 


having interest in the mortgage money must_ 


be made parties and otherwise the suit is not 
maintainable and the learned Judge ‘relied 
upon Govinda Reddy v. Golla Cbhulamma, 
{å I R 1971 Andh Pra 363, FB) for the sme. 
But the learned Judge decreed the suit on the 
ground that the Kartha of a Hindu joint 
family can represent the interest of joint 
- Hindu family including the widow's interest 
to the outside world and it is so even after the 


enlargement of limited interest of the widow ' 


under Section 14, Hindu Succession Act. On 
this view the suit was held to be maintainable 
as the suit has baen filed by the Kartha of the 
family and he will represent the interest of 
the absolute estate of the widow also. 

. Thus, in this case there arose an important 
` question of law whether the widow’s interest 
continues to be in joint family property even 
aftar the. commencement of Hindu Succession 
Act and whether the Kartha has got right 
of management over the same. -The Court 
answered therein in the affirmative, 

I submit that the decision ig not correct and 
my submission is that the Kartha loses his 
.right of management’ and of representation of 
widow's interest after the Hindu Succession 
Act, 1956. 


The effect of Section 14 (1) has not been 
properly. appreciated by the learned Judge. 
Under Section 14 (1) the widow became full 
owner of the property possessed by her whs- 
ther acquired before or after the commence- 
ment of this Act. Therefore the limited estate 
of the widow derived under Hindu Women’s 
Right to Property Act, 1937 was enlarged into 
a full estate on 17.6-1956 and thereafter 
widow is absolute owner of thé property. It 
means that she becomes full owner in respect 
of her share in all the joint family propsrties 
of her husband’s family ag on the date of com. 
mencement of this Act. The fact that a widow 
became the full owner of her share takes 
away her property from the category of joint 
family property. In the words ĝt Ismail J.: 
“Since.the right of tha Kartha to deal with 
the property is dependent -upon the property 
being joint family property, once the parti- 
culac interest ceases to be part of joint family 

or-coparcenary property, the right of the 
Kartha with reference thereto automatically 
and inevitably comes to an end.” 

T submit the following ingtances for sup- 
porting the view that widow's full estate does 
not form part of joint family property after 
Hindu Succession Act, 1956 : 

(1) The right of the widow to execute a 
gitt deed in respect of her full estate which 
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was originally widow’s estate was recognised 
in Allahabad Decision in AIR 1971 All 448. 
If it is joint family proparty the widow cannot 
settle tha same to anybody ag neither a copar- 
cener nor & widow can gift undivided interest 
of joint family property in textual Hindu 
Law. Only because widow's interest ceased - 
tò be joint family. property and becams’ her 
separate property thé.right of the widow te 
gift away her proparty has been upheld.. 


2. In Punithavalliammal v. Ramalingam, 
(AIR 1970 8 C 1730) the Supreme Court had 
an occasion to treat the widow's interest after 


Hindu Succession Act as her separate, property. 


and not as joint family property. In this cage 
one Somasundara Udaiyar died prior to 1937 
leaving behind him his widow, Sellathachi 


and two daughters, Kuppammal and Panitha. 


valliammal.: The properties left behind by - 
the deceased were inherited by his widow and 
they were in he: possession when the Aet 
came into force on 17th June 1956. By virtue 
of §.14(1) of the Ast, Sellathachi became 
the full owner of the properties inherited by 
her from her husband. On 13th July 1956, 


she adopted the plaintiff. Thereafter on 19th ` 


June 1957,she settled the properties. inherited 
by her from her husband on her daughter, 
Punithavalliammal. The. adopted son ques. . 
tioned the settlement deed on the ground that 
on adoption the-adopted gon will be deemed ‘to 


_be a son from the date of death of his adoptive 


father, Somasundara Udaiyar and so he will 
be entitled to the properties and the settlement 
deed executed by the widow is invalid. The 
Supreme Court negatived this. contention and 
held that the settlement is valid. The Sup. | 
reme Court observed that ‘In our opinion, the 
rights conferred on a Hindu female under 
S 14(1) of the Act, are not restricted or 
limited by any zule of-Hindu Law. The - 
Section plainly says thai the property pos- 
sessed by a Hindu female on the date the Act 
came into force whether acquired before or 
after the commencement of fhe Act shall be 
held by her as full owner thereof. That pro. 
vision makes a clear departure from the Hindu 
Law texts or rules. Those texts or rules 
cannot -be used for circumventing the plain 
intendment of the provision ” The decision is 
a clear authority for holding that widow’s 
interest after the Act is not a joint family 
property. Otherwise the adopted son will 
certainly get the property divesting the widow. 
As the adoption had taken place prior to the 
Hindu Adoption and Maintenance Act the- 
Supreme Court could not invoke S. 12 of the 
same Act. 


3. Under 8.2 of Hindu Widows Remarriage 


Act, 1858, a Hindu widow on remarriage will 
forfeit her right: to the ey which she 
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had inherited from her husband. A question 
arose in Chinnappa Naidu v. Meenakshi- 
dmmal, (AIR 1971 Mad 453) whether the 
same forfeiture continues to opsrate in respect 
of widows’ enlarged property under 8.-.14 (1) 
of the Hindu Succession Act. Veeraswamy, 
Chief Judge held that ‘‘there is notbing in 
8. 14 (1) or any other section to qualify. the 
abzolute ownership or to forfeit her full owner- 
ship on her remarriage. It is true the legis. 
lature was certainly conscious of the disquali. 
fication based on remarriage. Section 24 will 
-incapacitate a widow on her remarriage’ from 
_ succeeding to the property of her husband. 
But nowhere has it been stated in the Act 
that once she has succeeded, her subsequent 
Marriage will forfeit her right to hold the 


property. ” Therefore widow’s enlarged in- 


terest is her separate. property and nota joint 
family property. i 


4. The widow herself becomes a fresh stock 
of descent. ` A widow inherited property from 
her second husband. Her son by the first 
husband will get the property on her death 
after the Hindu Succession Act in preference 
to the nephews and grand-nephews of hor 
second husband. It is the ruling of Bombay 
’ High Court in A I R 1969 Bom 205. “If 
widow’s enlarged interest continues to be .the 
joint family property of her second husband, 
then the nephews of second husband alone 
have to be preferred.” 


(5) In Govinda Reddy v. Golla Obulamma, 


(A IR 1971 Andh Pra 363) the Andhra High - 


Court itself has de¢idel that the property 
inherited by a widow after Hindu Succession 
- Act will not be a joint family property and 
Kartha has no right of management over the 
same. The Madras High Court also has taken 
the same view in Veerasekhara Varma Rayar 
v. Amirthavalli Ammal, (AIR 1975 Mad 51). 
According to those decisions, the effect of 
Hixplanation (1) to.. Section 6 is to carve out 


the interest of a deceased coparcéner from the.. 


joint family property and‘ from the moment 
of the death of the coparcener concerned. his 
interest ceases to be coparcenary property and 
therefore outside the powers and jurisdiction 
of the Kartha to deal with the same. I submit 
that very same effect is produced by Sec. 
tion 14 (1 ) also. 


follows: ‘‘Any property possessed by a female 


- Hindu, whether acquired before. or after the 


commencement of thig Act,.shall be held by 
her ag fall owner thereof and not ag a limited 
owner.” Therefore the property acquired by 
the widow before the commencement of the 
Act is kept at par with the property acquired 
after the Act and in bath the cases, the- widow 
becomes full owner. The nature of interest 
taken me the widow in both the cases- is pro- 


Note on Fathimunnisa v. T. Rajagopala 


“was made full owner thereof. 
absence of a provision like Explanation (1) to _ 


The Section 14 (1) reads as. 


Journal 125 


vided for as part and parcel of section 14 (1) 
and there is no other provision for the same 
in the Act. Section 19 deals with the mode 


_ of succession of two or more heirs and rət with 


full estate of widow. Therefore on 17-6.56 
thé widow's interest is carved out and she 
Even in the 


Section 6, the effect is the game. It stends on 
a better footing than the Explanatior (1) to 
Section 6: It was argued in Veeraxkhara 
Varma Rayar v. Amirthavalii Ammal, (A IR 
1975 Mad 51) that the Explanation (1) to 
Section 6 merely uses the expression ‘the 
share in the property’ and not ‘the property’ 
and consequently all that section 6 does is to 
fix the fraction of the deceased coparcener in 
the joint family property and not to ñx the 
property which would be available for parti- 
tion and that the properties that weuld be 
available for partition will be only those that 
are actually in existence on the date of the 
suit for partition and that in between tha death 
of the coparcener concerned and the date of 
the suit, the right of the Kartha to deal with 
the joint family properties remained intact 
and not affected by Section’6-of the Act. The 


Madras High: Court wag pleased to rej2ct this . 


contention. But in regard to Section 14 (1), 
there is no scope for that argument also be- 
cause in Section 14 (1) the axpression used is 
‘property possessed’ and nos ‘the shara in the 


. property’. Therefore it certainly fixes the 


property with reference to which widow be. 
comes full owner as on the date of tha com- 
mencement of this Act and so thereacter the 


Kartha ceases to have any power of roanage.. . 
` ment over the widow’s interast. 


Once we kave to conceds that widow has 


got fall ownership even in respect of proper- 
ties acquired before the Act, we hav3 to say 
that full ownérship of uncarved out interest 
of ‘joint family property is unknown to Hindu 
Law because even a coparcener is not a ‘full 
owner’ of his interest in the joint family pro- 
perty for the following reascns :— 


He cannot gift away his coparcenary inte. - 
rest. Before this Act, he cannot will away his 
interest. He has no right to management, 
He cannot demand the manager to render 
account. His interest also can be encumbered 
and alienated by the Kartha. His interest is 
liable. for fluctuation. The theory of. full 
ownership is free from all these disqualifica. 
tions and impediments. The widow's full 
ownership does not suffer from a'l these 
restrictions. Therefore a covarcener &oes not 


-have such @ ‘full ownership’ as a wilcw has 


under the Hindu Succession Act in respect of 
properties acquired before cr after tke Act. 
Therefore: the meaning of the word ‘full’ in 


> 
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“full owner” in Section 14 (1) has to be 
given in fall: The Suprme Court observed in 
Punithavalliammal v. Ramalingam, (AIR 
1970 S C 1730) that “It was conceded at the 


Bar that, Chetlathachi was in possession of the- 


property in dispute on the date the Act came 
into force. By virtue of the aforesaid provi- 
sion [ (Section 14 .(1)] she became the full 
_ owner of the property on that date. From a 
plain reading of section 14 (1) it is clear that 
the estate taken by a Hindu female under 
that provision is an absolute one and is not 
defeasible under any circumstance. The ambit 


of that estate cannot ke cut by any text, rule’ 


or interpretation. of Hindu Law.” If ‘the 
Madras and Andhra High Courts have given 
such a full meaning for the property acquired 
after the Act-in Veerasekhara Varma Rayar 
case and Govindd Reddy case, taking away 
such property from the powers and jurisdic- 
‘tion of the Kartha to deal with the same, 
there ig no reason why the same meaning 
should not be given to the property acquired 
before the Act ag both are equated in See. 
-ion 14 (1). 

Further, there is no basis at all to support 
the view that after the Act, the widow con- 
tinues to be a member-of joint family and her 
enlarged interest continues to be `a joint 
-family property. The only basis relied upon 
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by the learned Judge to hold like that is two 
passages from Mulla’s Hindu Law which 
have been extracted in paragraphs 7 and 8 of 
the judgment. Thoy relate fo acquisition of 
interest by widow under the Hindu Women’s 
Rights to Property Act, 1937. As observed by 
tha Supreme Courtin Pottilaxshmi’s case, 
(AIR 1965 § C 825) under the 1937 Act, 
the’ interest of the widow arises not by 
inheritance nor by survivorship but by statu- 
tory substitution. Now under Section 31 of 
Hindu Succession Act, tha Hindu Women’s 
Rights"to Property Act, 1937 has been ex. 
pressly repealed. Therefore after 1956, neither 
1937 Act nor legal position referable to 1937 
Act (extracts from Muila's Hindu Law) nor 
statutory substitution survives to be in force 


-and go the learned Judge is not justified in 


relying upon the extract from the Mulla’s 
Hindu Law to come to the conclusion that 
the power and jurisdiction of the Kartha still 
continue over the property of the widow to 
which the widow is the full owner now. 


I submit that if-the above principle is 
accepted as correct, the guit. ought to have 
been dismissed as not maintainable inasmuch . 
as the Kartha cannot represent the interest. 
of the widow to the outside world after Hindu ` 
Succegsion Act, 1956. Therefore I submit that 
this decision requires re.consideration, 


“A CRITIQUE OF HONOURABLE MR. JUSTICE BHAGWATI’S 
VIEW OF MARTIAL LAW AS EXPRESSED IN | 
_ A.D. M., JABALPUR v. 8. SHUKLA (AIR 1976 S © 4207).” 


By :— AsauTosH PATRA, M.A. LL.M, Advocate, (New: Delhi.) 


. 4. In hig erudite judgment in the case of 
A. D. M., Jabalpur v. S. Shukla,! Hon'ble Mr. 
Justico Bhagwati has referred to recognised and 
adopted the view of Professor P. K. Tripathi 
as expressed in his article ‘Judicial and Legis- 
lativo control over the Executive during Mar- 
tial Law,” published at page 82 in the Jour- 
nal section of the AIR in 1964. His Lordship 
refers to the argument of Professor Tripathi 
as ‘‘one argument which strongly supports the 
view I am taking. It is almost conclusive.’ It 
may be pointed out here that now, Prof, 
Tripathi no longer subscribes to this view. He 
has significantly modified his thesis in the 
article, “Article 359; The Sole Repository: of 
the Power tò Declare Martial Law,” published 
in AIR 1976 Journal 66. For a critical analy- 
` gis of this view my article published in AIR 
A977 Journal 2, may be seen. It is needless to 
point out here that his Lordship makes it 


clear that the reference to Professor Tripathi 





1. AIR 1976S G 1207, 
2, Ibid, at pagé 1368, para 533. 


‘that it ....... ..” ig 


is “only in order to buttrəss the conclusion 
otherwise reached.” l 


2. Hon'ble Mr. J ati Bhagwati observes 
that “ ..When Martial Law isin force, 
at is well settled thas courts cannot issue a writ 
of habeas corpus or otherwise interfere with _ 
the military authorities or the executive to 
protect the life and liberty of an individual 
even if illegal or male.fide action is taken or 
threatened to be taken by the military autho. 
rities or the executive.’* (Emphasis supplied.) 
Now, let us sse how well settled is this pro. 
position of law. By citing the solitary instance 
of John Allen’s case” hig Lordship concludes 
the basic characteristic and 
essence of Martial Law .that during the time 
that itis in force, the individual cannot en. 
force his right to life and liberty by resorting 
to judicial process and the courts cannot issue 





3. Ibid. 
4, Ibid. ~ 
5. (1921) 2 Ir. R. 241, 


~ 
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the writs of habeas corpus or pass any similar 
orders.” My respectful submission is that it is 
not necessarilly go. 


3. In the case of B. (Obrien) v. Military 
Governor, N. D. W. Internment Caro,’ 
(which is later to John Allen’s case®), Mrs. 
‘Obrien, who was detained -by the military 


authorities without any trial, applied for a - 


writ of habeas corpus. The application was 
rejected by O’ Connor, M. R., on the ground 
that civil Courts could not interfere in -hə 
activities of military courts during the exig. 
tence of martial. law, (a proposition akin to 
the one expounded in John Allen’s case’), Dn 
appeal, however, Molony, ©. J., rejected she 
principle of John Allen’s case and granted be 
writ. irrespective of the fact that martial law 
was in operation. The cage ‘of Egan v. Mac. 
Ready,” is another example which dem<n.- 
strates the determination of the Courts to 
preserve the Rule of Law even in times of 
martial law. In this cage O’ Connor, M. R. 
held that the exercise of emergency pover 
during a period of martial law was a part of 


tho royal prerogative and as such was regukst. - 


0d -by the Restoration of Order in Ireland Act 
1920 (since repealed) and civil courts retained 
jurisdiction to interfere with the militery 
authorities and compel them to act in accor. 
dance with the Act, disagreeing in this with 
the decision of the King’s Bench Division in 
Rex. y. Allen, (Supra, Note®) which is he 


basic foundation for tha asgertion that Cor-ts' 


lack power to issue habeas corpus during she 
existence of martial law. In the United Stazeg. 
algo, the Courts have not hesitated to issue 


writs of habeas corpus during a period of 


martial law, if they considered detention <n. 
warranted." Professor Tripathi has in fest, 
admitted that......... >” in the Kahanamoku 
case? the Supreme Court of the Uniled 
Btates has held that even where martial kw 
has been lawfully declared. the Courts zrə 
free to issue habeas corpus,” ! 


4. Against the background of all these casse, 
the solitary instance of Rex v. Allen,’* cannot 
yalidly be a solid foundation for the genezal 


, 6. Supra, Note l, 

7. (1924) l Ir. R. 82, 

8. Supra. Note 5. 

9. Ibid. : 

10. (1921) 1 Ir. R, 265, 

IlL. See, in this regard, the cases of cae parte 
Merryman, 1 ed. case Met 
(1861); Ex parte Milligan, (1888) 

L. ed, 281 and Ex parte Endo, 323 U, 5. 
283=89 L, ed. 243, 

12. Duncan: ý. Kananamoki, (1945) 327 IU. 
S. 304=90 L, Ed. 6 

13. ATR 1976 Tae aa) para 15 (iii), 

14. Supra, Note 5. 


` missing. 
- have been imagined by the Constitution makers. 
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proposition that courts lack She power to issue 
habeas corpus during the existence of martial 
law, Moreover, the John Allen's case,’ ig 
clearly distinguishable by the existance of 
special legislation, giving the military autho- 
rities extraordinary power, and not due to ` 
martial law simpliciter. (8 Halsbury, 4th 
Edn., para 982). i 


5. Hon’ble Mr. Justice Bhagwati, further 
observis that‘'...... under our Constitution there 
does not appear to’ be any express provision 
conferring power on the executive to declare 
martial law." Thus, hig Lordship assumes 
that declaration of martial law is ani executive 
act. It is submitted that in the United States, 
it is regarded ag a legislative measure. Chase, 
C. J., held in Ex parte Milligan” that ‘‘mar. 
tial law proper......ig called inte action by 
Congress ..... Even if we look into tae his. 
tory of martial law administration in India, 
we will notice that its declaration was always 
under-legislative acte. Bengal Regulation X 
of 1804 authorised Governor Goeneral-in- 
Council to establish martiel Law. Similar 
provisions existed in Madras in Regulation VII 
of 1808,and Act XT of 1857. Martial Law in 


Punjab’ in 1919 was based on?Bengal Regula. 


tion X of 1904. In 1923, an Ordinance, 
having the same force as law, provided for 
the proclamation of martial law, in Malabar. 
Martial law in Peshawar and Sholapur was 
based similarly on an Ordinance of the 7 
Governor- General. !? 


6. His Lordship considers that ag the sus- 
pension of the remedy under Articles. 32 and 
226 ig a basic and eggential feature of martial 
law, it would be impossible to effectively im- 
pose martial law in India without resorting to 
the power under Article 359 (1). In other 
words if an Order under Article 359 (1) is not 
in operation the basic postulate of martial law, 
suspension of the remedy under the privi. . 
lege of writ of habeas corpus — would ba 
“Such a consequence could never 


They could never have intended ‘that the 
Government should have the power to declare 
martial law and yet, it should be devoid of 


. the legal effect which most inevitably follows - 


when martial law is in ferce.”"° . With due 
respect to his Lordship, my humble submis. 


15. Ibid. 

16, Supra, Note 1, at page 1369, para 534, 

17, Supra, Note 11. 

18. The only exception was martial law in Sind 
1942, proclaimed under Common.law-rule. 

19. For instances of martial law under statute, 
see Keith, A constitutional History of India 
(1987), Pp. 432-33, 

20. Supra, Note 1, at page 1369, para 564. 
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sion ig that this reasoning is fallacious. We 
have geen earlier,” that courts are not neces. 
sarily divested of the power to issue writs of 
habeas corpus even during martial law. Hence, 
the doctrine of ‘‘basic and essential feature of 
Martial law” does not hold good. ‘Moreover, 


if certain consequences are the necessary fea. 


tures of ‘‘martial law’ thoge consequences 
would follow, not because of the Order of the 
President under Article 359 (1) but because of 
the imposition of martial law simpliciter. If 
the basic and essential feature of martial law 
ig that law courts are absolutely precluded 
from issuing the prerogative writ of habeas 
corpis during a martial law period, it would 
be inconceivable to say that these consequences 
would not follow in India without recourse to 
Article 359 (1). It is true, ag observed by 
Hon ble Mr. Justice Bhagwati that the ‘‘legal 
implications and consequences of daclaration 
of martial law is not provided anywhere in 
the Constitution.” But this-absence of provi- 
sion cannot divest martial law of its ‘‘bagia 
and essential feature.” The legal implications 
of a writ of habeag corpus has not been pro. 
vided in the Constitution, and yet, in India, 
we follow the English practice of the issue of 
prerogative writ of habeas corpus with all its 
_ attendant features. Likewise it would not be 
absurd to claim that the normal consequences 
of martial law shall follow as a necessary co- 
rollary to @ successful M ponika of martial 
law. 


T. To this argument, his Lordship's abies: 
tion ig that in India, the suspension of the 
enforcement of fundamental rights during mar- 


tial law is not possible gave by recourse to - 


Article 359 (1). May I -humbly submit that 
` justas an Order under Article 359 (1), (with. 
out being void under Article 13 (2)] can suc. 
cessfully preclude the courts from issuing the 
writ of habeas corpus, a proclamation of mar- 
tial law as envisaged under Article 34, shall 
be operative with, all its necessary conge- 


quences, like the immunity of martial law- © 


authorities’ action from being challenged in 
any civil court. This will be all the more go, 
because Article 34 occurs in Part III of the 


Constitution, dealing with fundamental rights, 


and particularly because the non obstante 
clause of this article covers within its ambit 
‘anything in the foregoing provisions of this 
Part.’ One serious hurdle may be that the 
right to move the Supreme Court undér Arti. 
~ ole 32 being a “guaranteed” fundamental right 
cannot be suspended ‘‘except as otherwise pro- 
vided for by this constitution.” This can be 
. successfully met if Parliament enacts a law 
wader Article 142 (1), specifying therain that 


_ 21. See, para 8 of this article. 
22, be Note 1 at page ees para 584, 


Z. i, Ro 


no writ under Article 32 shall be enforceable 
in any area where martial law is in force. As- 
regards the power of the High Courts to issue 
writs under Article 226, Parliament may pase. 
Habeas corpus suspensjon Asts under Entry 97, 
List 1, schedule VII.?3 

8. What is martial law? It is after all a. 
contrivance, to borrow the expression of Arti- 
cle 34, for “maintenance and restoration of 
order” with the use of the armed forces in aid. 
of civil power. Entry 1, List II, schedule VIL 


‘talks of “Public Order (but nct including the- 


use of naval, military or air forces or any 
other armed forces of the Union in aid of civil 
power).” This means that the Constitution 
makers postulated a legislative field of “Public 
Order with the use of naval, military or air 
forces or any other armed forces of the Union: . 
in aid of the civil power.” But, it has not 
been specifically provided. for in‘ any of the 
Lists of Schedule VII.A This does not mean. 
that a legislative vacuum exists in this parti- 
cular field. It may be suggested here that the- 
regiduary power under Artidle 248 read with. 
Entry 97, List 1,. Schedule VII can be resorted 


. to by Parliament to pass an Act, authorising. a. 


designated authority to declare martial law. 
It would not be void under Article 13 (2) ag. 
violative of the right under Article 21, because: 
this shall then be a “procedure established by 
law,” ag envisaged in Article 21 and this pro- 
cedure, as-decided in Gopalan’s case."* cannot- 
be questioned in any court. 


9. Hon’ble Mr, Justice Bhagwati considers 
an Order under Article 359 (1) to be a neces. 


-sary launching pad for successful imposition © 


of martial law; because his Lordship views: 

Article 359 (1) to be the only provision 

authorising the absolute suspension of the 

right of an individual to move any cours for 

enforcement of hig right to life and liberty, Ie 
it really go? Is it the necessary consequence of - 
an Order under Article 359 (1)? 


10, The Supreme Court has held in the case- 
of Jaichand Lall Sethia v. State of West Ben. 
gal% that ‘‘......a citizen will not be deprived: 
to move an appropriate Court for a writ of 


23. See Infra, para 8 of this article. 


23A., Now, ithe Constitution (Forty-Second}: 
Amendment Act, 1976 has specifically pro- 
vided for this in List I, Schedule VIIL. 
Entry 2-A, which says : 
“Deployment of any armed force of the 
Union or any other force subject tothe con- 
trol of the Union or any contingent or unit ~ 
thereof in any State in aid of the civil power;. 
powers, jurisdiction, privileges and liabili- 
ties of the members of such orces while om. 
. such deployment.” 
24. A.K. Gopalan v. State of Madras, AIR 1950 
S C 27 =51CriL J 1883. 


25, AIR 1967S C 483 = 1967 Cri L J 520. 
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habeas corpus on the ground that his detention 
hag been ordered mala fide. Similarly, it wll 
be open to the citizen to challenge the ordar 
of detention on the ground that any of tke 
grounds given in the order of detention is 
irrelevant and there is no real and proximeie 
. connection between the ground given and tae 
. object which the Legislature has in view.” 
. Similar view was expressed in D. Shirali v. 
Union of India.” In the case of G. Sadanan- 
dan y.' State of Kerala,” the Constitution 
Bench of the Supreme Court, speaking throuzh 
Gajendragadkar, C. J., ‘siruck down a detea- 


tion order on the ground that it was mala fics. 


The position is different in A. D. M., Jabslpar 

‘vy. S. Shukla,” because of certain specific po- 
visions, like section 164 (9) of MISA and no 
ene to the Order under Article 359 (1) simgi- 
Gitar. 

41. Moreover, as Hon'ble Mr. Justice Bheg- 
wati has himself conceded that “‘...Presiden- 
tial Order would have no operation where a 
detenu is relying upon a provision of law to 
enforce a legal right conferred on him and is 
_ not complaining of absance of legal “author ly 
in the matter of deprivation of his liberty." 
Similarly, “...if a petition or other proceeding 
in court geeks to enforce a positive legal right 
conferred by some legislation it would-not 36 
barred by the Presidential Order.” 

12. Thus, the observation of Hon’ble Mr. 
Justice Bhagwati that the basic feature of 
martial law can be present only afterean orčar 
under Article 359(1) is, even in his Lordshis’s 
opinion, not tenable. If. as we have seen, Arii- 
ole 359 (1) cannot totally preclude courts from 
‘interfering with the actions of the executive 
authorities, quite clearly; the resort to Arzi- 
cle 359 (1) for a successful imposition of mar- 
tial law will be meaningless. 


13.. Another aspect of Article 359 (1) whi3h 
has not been brought before the Supreme 
Court until now, is that our Constitution uses 
‘two different expressions, namely, “‘rigkts 
conferred” and "rights guaranteed.” Article 32 
isa “guaranteed” right,” : whereas all others 
are ‘conferred rights. Actually, in the œi- 
ginal draft of the present Article 32 it was 
written ‘‘rights guaranieed”, with respect to 
other than Article 32 rights also: buf Dr. 
Ambedkar moved the amendment to change it 
into “‘rights conferred by this Part”, ‘‘because 
this part does not guarantee but only confers 
these rights.” At the same time, there yas 


26. AIR 1966S C 1078 = 1966 Cri L I 812. 

27. AIR 1966S C1925 == 1966 Cri L J 1533.. 
28. Supra. Notel. ' 

29. Ibid, at page 1382, para 533, 

30. Ibid, at page 1883, para. 553, 

31, See, Article 32 (4) which says, *:.. zhe 


rights guaranteed by this article...” 
See C. A. D., Volume VII, page 955, 
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a proposal in the Constituent Assembly to- 
amend the expression ‘‘guaranteed” of Arti. 

cle 32 (4) into “right conferred by this arti. 

ole”. This was turned down by Dr. Ambedkar- 
saying that itisa ‘guaranteed’ right®®. By 

an Order under Article 359 (1), the right to. 
` move the Court -for the enforcement of ‘such, 
of the rights conferred” by Part IHI may be 
suspended. If the difference between “con. 

ferred and guaranteed” rights as envisaged by: 
our constitution-makers, is taken to its logical 

conclusion, Article 32 being  ‘‘guaranteed’”” 
right, its enforcement cannot be suspended by 
an Order under Article 359 (1). 


_ 4%. Hon'ble Mr. Justice Bhagwati consi- 
ders that if martial law is not based on Presi- 
dential Order under Article 359 (1), Courts shall 
not be precluded from issuing writ of habeas 
corpus. It is submitted that during martial 
law, courts’ competence is not impaired. What 
happens is that courts, if one accepts the 
“open-court-rule’”** cease to effectively func. 
tion. Therefore, there ig no necessity of sus- 
pending the writ of habeas corpus, when there 
is no court functioning effectively. As it hap- 
pened in Ex parte Marryman,” during martial 
law, writ of habeas corpus may be issued, but 
can never be complied with, since the courte 
lose their effectiveness during the existence of 
martial law proper. ag 


45, If the argument of Hon'ble Mr. Justice 
Bhagwati is acsepted, Article 34 will be made- 
redundant, specially after the ingsrtion of 
clause (IA)* to article 359 of the Constitution, 


33. Ibid. 


34. The open-court-rule has been followed im 
Ex parte Milligan, (1865)-18 L. ed, 281; 
Duncan v, Kahanamoku, (1945) 827 U.S. 
304 ; Ex parte Marais, (1902) A. C. 1093. 
R. v. Strickland, (1921) 2 Ir, R. 317; R. v. 

_ Adjutant General of the Provincial Forces: 
(1923) 1 Ir. R. 5 and Johnstone v, O’Sulli- 
van (1923) 2 Ir. R. 18, The joint opinion of 
the Attorney and Solicitor General of Canada, - 
Sir John Campbell and Sir R. M. Rolfe as 
to the power of the Governor of Canada 
to proclaim martial law supports the ‘open. 
court’ rule. (See, Kair and Lawson, cases in 
Constitutional Law, 5th Edn, E, L. B.S. 
and Oxford University Press (1968) at. 
page 238). To the same effect, was the joint 
opinion of Coke and Rolle when it observ. 
ed: “The time of peace is when. the 
Courts of Westminster are open.” (Cited 
in. 2 Rushworth’s Historical Collections, 
Part II, Appendix 79,81). It was not fol- 
lowed in the solitary case of Rex v. Allen 
(1921) 2 Ir. R. 241 because of the existence. 
of special legislation, giving the military’ 
authorities extraordinary power, 


85, (1861) 17 Fed case No. 9481.- 


86. “ (LA). While an order made under clause (1) 
mentioning any of the rights'conferred by 
Part ITI is in operation. nothing in that part 
conferring those rights shall restrict the 
power,of the State as defined in the said part 
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by the Constitution (Thirty Eighth Amend. 
ment) Act, 1975. Now, due to Article 359 
“{IA), when the Order is issued under 
«clause (1), both the remedy as well as the 
rights are suspended.” The Presidential Order, 
would, therefore, have the effect of enlarging 
the power of the executive or of the legis- 
dature by fraeing it from the restriction im- 
posed by the fundamental rights mentioned in 
- the Order. Consequently, the action of the 
-executive, taken in violation of the named 
“fundamental rights would not be unlawful, 
requiring the protection of an Indemnity Act, 
-after the Order ceases to have offect,® If; Arti- 
ole 359 ig, taken ag the sole repository of the 
power to declare martial law, the actions 
ttaken by the martial law authorities, during a 
martial law period, do not need the protective 
‘umbrella .of an Indemnity. Act even after the 
expiry of martial law; because, according to 
his Lordship’s reasoning, obviously an Order 
to make any law orto take any executive 
action which the State would but for the 
provisions contained in that part be compe- 
tent to make or to take, but any law so 
_ made shall, to the extent of the incompet- 
ence cease to have effect as soon as the’ 
order aforesaid ceases to operate, except as 
respects things. done or omitted to be done 

before the law so ceases to have effect.” 

87. The present writer in his paper “Concept 
of Martial Law’’ (submitted to the Delhi 
University in 1972, in fulfilment of part 
requirement of LL. M), had suggested the 
amendment of Article 359 to the same effect 
in order.to bring it at par with Article 358, 


38. The Supreme Courtin the case of Makhan 
Singh v. State of Punjab (AIR 1964 S. C. 

381) =: (1964-1 Cri, L J 269) talked of the 

necessity of an Indemnity Act; because 

~ prior.to the insertion of clause (IA) by the 

Constitution - (Thirty-Eighth Amendment} 

Act, 1975 an Order under Article 359 could 

only suspend the remedy while leaving the 
fundamental rights themselves untouched. 
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under Article 359 (1) is already in operation 
with the attendant consequences of Arti- 
ele 359 (IA). As this construction would 
render the provision of Article 34 otiose and 
redundant, the logical conclusion would be that 
an Order under Article 359 (1) need not 
necessarily precede a declaration of martial 
law. This would leave Article 34 untouched 
with all its constitutionally assigned role. 


16, It is therefore, respectfully submitted 
that if igs erroneous to suppose that martial 
law can be declared only .by the exercise of the 
power under Art. 359. Article 359 cannot be the 
sole repository of the power to declare martial 
law.*® We must look elsewhere, in order to 
find out the location of this power. It may. 
be guggested here that martial law may be 
akin to a situation ag envisaged by clause 43 
of the Constitution <Forty.Second Amendment) 
Ast, 1976, when the Union Government sends 
its Forces to a State to assist if in cage of grave > 
situations of law and order. 


89. In fact, Article 359, being consequential to a 
proclamation under Article 352, its main 
concern is the safeguard of “security”; 
whereas Article 34 would amply demons- 
trate that the main concern of martial law 
is maintenance and restoration of “Order”. 
“Security” and “Order” being two , distinct 
concepts, having different legal connota- 
tions, quite obviously, Article 359 cannot in 

any way be connected with ‘‘martial law” 


of Artic‘e 34, $ 


40. Theresent writer in his paper, ‘Concept of 
‘Martial Law” (Supra, Note 37) had men- 
tioned the ‘possibility. of declaration of 
martial law by the President under Arti- 
cle 53, as the Supreme Commander of thé 
Defence. Forces, This vizw has now found 
favour with Beg, J. in the tase of A. D. M., 
Jabalpur v. S. Shukla (supra, note 1), 
when his Lordship, at page 1318, pata 392 
observes that martial law ‘could perhaps 
fall under Articles 53 and 73 read with 
Article 355,” . ; 


“JURISDICTION OF COURTS IN THE MATTER OF CUSTODY.” 
By ARUN KUMAR, M.COM., LUM , Lecturer in Law, Faculty of Law, 
University of Delhi, Delhi. ~ 


v A dispute relating to the physical custody 
-of a ward ig adjudicated upon under Section 25 
of G. & W. Act, 1890 read with Section 6 of 
Hindu Minority & Guardianghip Act, 1956 (in 
gages of Hindu Minors.). The judicial dis- 
Cretion to order or not to order the return of 
the Ward to the custody of his guardian revol- 
ves round the consideration of religion, age, 
sex,! circumstances of the case and particu. 
larly the welfare of the minor. 


Under Section 25 of Guardians & Wards . 


.Act, 1890 a guardian only has a right to file 





"1, Section 17 of G. & W. Act, 1890; 
X 


a petition for the custody of the ward,’ if he 
leaves or ig ramoved from the custody. Their 
Lordships of tha Supreme Court pointed out 
in Rosy Jacob v. Jocob,’ 

“That the use of the words “wards” or 
“Guardian” leaves little doubs that it is the 
guardian who having the care of the person 
of his ward, can séek the assistance of the 
court for the return of his ward to his custody.” 

-Guardian is the person who has the care of 
the person of the minor or his property or 
` 2, AIR 1952 Mad 284; AIR 1916 Mad 612; AIR 


1922 Bom 405. `. 
8, AIR 1973 S C 2090.3 
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both.4 According to Section 19 (b) of Gua:-- 
diang & Wards’ Act and Section 6 (a) 
Hindu Minority & Guardianship Act, 1958, 
fathor is the guardian of his ward and only 

“after him'® the mother gains the status of a 
guardian. 


In this paper it is proposed to discuss tta 
jurisdiction of the court in a dispute relatirz 
to the Custody of the person of a minor. 


In Section 25 of Guardiang & Wards Ac, 
the expression ‘‘court” hag a reference to tka 
“District- Court’ ag defined in Section 4 (5) cf 
the Guardians & Wards Act.’ In order 70 
give the court jurisdiction under Section 23 
of the Act the minor must ba ordinarily resi- 
dent within the local limits of the jurisdictica 
of the District Court.’ 


Hxcept sub-clause (ii) of Clause (b) of Se. 
tion 4 (5) of G. & W. Act, which deals wita 


the jurisdiction of the Court in matter -f` 


custody, the rest of the clauses of Section 4 (2) 
deal either with the “appointment” or ‘‘decls- 
gation” of guardian. Section 9 of the Guar. 
diang & Warda Act, 1890-also deals with en 
application “with respect to the guardianship.” 
A persual of Section 4 (5) (b) (ii) clearly leads 
to the point that in case of dispute relating ‘o 
the custody of the minor the petition has -o 
be filed under it read with Section 25 af 
G. & W. Act.: The expression ‘where the 
minor ordinarily resides” appearing in Ses. 
4 (b) (ii) and Section 9 of the G. & W. Aci, 
ghall not lead to a confusion. The subject, the 
import and the object of the sectiong ate 
different. Section 4 (5) (b) (ii) deals wich 
a dispute relating to the custody i.e. a matiir 
relating to the person of a ward, wheress, 
Section 9 relates to the matter concerning the 
appointment of the guardian. Broomfield, J. ` 
in Lakshman Moreshet v. Gangaram Narayar:® 
explaining Section 9 of G. & W. Act observed: 

“It is provided in Section 9 of the Act (G. & 
-W. Act) that if the application ig with respect 
to the guardianship of person of the minor, it 
shall be made to the District Court havirg 
jurisdiction in the place where the minor 
ordinarily resides.” 


To gucceed in an application made undar 


Section 25 of G. & W. Act one of the essential- 





4, Section 4 (2) of G. & W. Act, 1956. 

3 Section 6 (a) oF Hindu Minority & Guardie- 
ship Act, 1956 

6. The rest of the clauses of S. 4 (5) deal either 
‘with the appointment or declaration of a 
guardian. 

7. Section 2 (4) ‘of C. P. C, “District Court 
means the local limits of the jurisdiction >f 
a principal civil court of original jufisd.s- 
tion mi includes the local limits of the 
ordinary original civil jurisdiction of a Hizh 


Court,” 
8. AIR 1982 Bom 592. 
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conditions according to Section 4 (5) (b) (ii) of 
G. & W. Act is that the application shall be 
made to the District Court where the minor 
“Ordinarily resides.” 


The expression “ordinarily resides” indi- 
cates ordinary residence even at the time of 
the presentation of the application under Sec. 
tion 25 of G. & W. Act. The emphasis is un- 
doubtedly on. the minor's ordinary place of 
residence. Such a placa has to be determined 
by finding out as to where such residence 
would have continued but for the recent re. 
moval of the minor to a different place.? 

The expression in S. 4 (5) (b) (ii) is “ordi. 
narily resides”. This expression is different. 
from the expression ‘ordinary residence’. The 
expression ‘ordinary residence’ suggests ‘just; 
casual; or immediate? residerce’ whereas, the 
expression “ordinarily resides” suggests a 
place where a person ordinarily would reside 
that is, a place where minor hag his home 
and ordinarily would live permanently. 
Mudholkar, J.. in Vimalabai v. Baburao™ 
made an exhaustive study of the term resid. 
ence and observed that 

“Tt is an elagtic word, of which an exhaus. 
tive definition could not be given; it was diffe. 
rently vonstrued according to the purpose for 
which an enquiry wags made into the meaning 
of the term;. the sense in which it should be 
used was controlled by reference to the 
object.” 


. The expression “ordinarily resides” appear. . 
ing in S. 4 (5) (b) (ii) has been intentionally 
used by the legislature to’ enjoin the Courts 
to consider all the relevant fazts and circum. 
stances of the case before adjudicating the 
issue of the residence of the minor.” Tha 
discretion vestad in the Courts in the matter- 
is like any other judicial discretion vested in 
any other matter and it is to be exercised 
judicially. Eazh cage hag to be decided on its 
own facts and other cages could hardly serve 
as binding precedents ag the facts of the cases 
are seldom identical. The consideration of 
facts and circumstances may include, 

a. the intention with which and the cir. 
eumstances in which the minor was removed 
from the guardian’s place of residence, 

b. the conduct of the parties; 
along with the fact of, 

ce. duration of the stay of the minor. 

The responsibility to consider all the rele. 
vant facts and circumstances of the case was 


9. Sarada Nayar 'v. Vayankara Amma A IR 
1957 Ker 158, - 
10. Chambers’s 20th Century Dictionary page 753 
(1968 Edition). 
11. AIR 195! Nag 179. 
12. AIR 1954 Sau 152; AIR 1954 Sau 13; -AIR 
1973 Guj 1 
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confirmed by the Allahabad High Court in, 
Jamna Prasad v. Msi. Panna.’ Their Lord. 
. ghips pointed out : 
“The words ‘ordinarily resident’ haye a 
different meaning then ‘residencd’at the time 
‘of the application.’ Both may be identical or 
may be different: that would depend on the 
fasts of each particular case. To interpret the 
‘words ‘where the minor ordinarily resides’ 
to mean ‘where the minor actually resides at 


the time of application’ may in some cases- 


7 amount to rendering nugatory all the provi. 

sions of the Guardiang and Wards Act. It may 
be that persons who have absolutely no right 
may remove the minor forcibly and keep him 
at a distant place, when the application is 
made, where the minor was ordinarily resid. 
ing and objection may be taken that the appli- 
cation was not entertainable. The eatire cir. 
cumstances, the intention with which the 
minor had been removed, the person with 
whom .the minor hag been living and other 


relevant factors have to be ‘taken into consi.. 


deration.” 


The Gujarat High Court in, Virboal v. Shah 
Harichand™ and again in appeal the Division 


Bench of the High Court in Shah Harichand- 


v. Virbbal® endorsed -the obgervations made 
by the Allahabad High Court! It observed 
that, 

“The question of residence has to be decided 
taking into consideration all the relevant 
facts and circumstances.” 

The question of residence cannot fairly be 
adjudicated upon only on the basis of the 
residence in fact of the minor in a particular 
jurisdiction. The circumstances of a case may 
prove that in spite of the fact that the residence 

‘of the minor in a particular jurisdiction is 
spread over a long period, even then, the 
minor may not be ordinarily resident of that 
place. The words “‘ordinarily.regides” obvi- 
ously mean more than temporary residence 
and in caga of minor, unless the facts prove 
otherwise, the residence of the guardian of 
the minor would ordinarily be the residence 
of the minor, as it is always of the nature of 
more than a temporary residence. 


The Nagpur High -Court in, Vimalabai v. 
Baburao” did support the view that the resi. 
dence of a natural guardian is ‘ordinarily’ the 
residence of the minor. Their Lordships pointed 
out that, 

“Under Hindu Lav, ine father is the naturel 
guardian of his children and his children must 

_be deemed to reside where he resides. Where 


18, AIR 1960 All 285, 
14. AIR 1973 Guj 1. 
15. AIR 1975 Guj 150. 
16.: AIR 1960 All 285. 
17. AIR 1951 Nag 179. 
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a man has no psrmanent abode, ha must be 
deemed to reside where he actually resides. 
It follows therefore, that hig children must. 
also be deemed-to reside at the place where 
he happens to reside.” 


In Vimlabai v. Baburao, a Hindu-minor 
girl at the time of filing the -petition was. 
living in Amraoti continuously for over a year 
with her father. The father had gone to 
Amraoti, in search of employment and the 
minor girl bafore leaving for Amraoti to joir - 
Wer father, was living with her mother at: 
Nagpur. On an application made by the 
mother for the custody of the minor girl... 
Mudholkar, J., adjudicating on the issue of 
residence held thst, 


“(The minor) must be in shares of the 
mother on bahalf of the father who is her: 
natural guardian. SA Nagpur cannot be said 
to he the place of her legal residence” 

The ruling of Mudholkar, J., that, 


“Nagpur canno} be said to ` be the: place of 
her legal residence.” 
clearly leads to tke conclusion thas Nagpur- 
was not ordinarily the place of residence of 
the minor girl, in spite of the fact that for 
greater part of her life she lived at Nagpur 
with her mother. The point that at the 
material time when the application for custody 
was made the minor was living at Amraoti 
for ovar a year shall not cause any confusion, 
His Lordship clearly pointed out that even 
before the minor went to live at Amraoti 
where her father wag living; she was living 
at Nagpur with’ her mother, in the words of 
Mudholkar, J., ‘‘on behalf of her father who 
ig her natural ‘guardian.”” 


The Allahabad High Court- in, Chandra. 
Kishore v. Hemlata'® endorsed the view held: 
by the Nagpur High Courtin Vimalabat v.. 
Baburao, by holding that,” 

‘‘in'eage of contest between the mother and 
the father in regard to what the residence of 
the minor children is going to be, then. 
‘the mother’s word cannot be accepted in pre- 
ference to the words of the father.” 


The Saurashtra High Court in minor Arun- 
kumari v. Natwar Singh algo linked up the resi- 
dence of the.minor ward with the residence of © 
the ‘natural guardian, though such presump- 
_tion accerdizg to the High Court was ‘‘weak: 
“and rabuttable’’ Whatever, the nature of 
the presumption may be, it goes to establish. 
thatthe residence of the natural guardian, is. 
also the residence of a minor. The presump- 
tion being legal, astablishes a prima facie case 
to hold, that the residence of the naturak . 


18, AIR 1955 All 611. 
19, AIR 1954 Sau 152, 
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‘guardian is the residence of the minor. This 
aresumption hag the affact of shifting the bur- 
den on the person who disputes the residenze 
‘of the minor to prove by facts and circum- 
stancos that the residence ofthe minor is 
‘different from the residence of his natural 
guardian. Tha onus to be discharged is heaivz. 
The Courts?’ accept that the burden is not d3- 
‘charged if the child is ‘stealthily removed’ 


from the’ custody of the guardian or ‘igs re- 


moved at or about the time of filing the e9- 
plication’ or if the application for custody is 
filed ‘soon after’ the removal of the chili. 
Tn all such casag the place to which the chid 
‘is removed is ignored. 


The Saurashtra High Court in Jhala He r 


palsingh Natwar v. Bat Arunkunvar® was also - 


of the opinion that, when the minor is of a 
‘tender age and incapable of exercising say 
intelligent discretion as regards his residence 
then it must be presumed that he is regidiag 
‘at the place where the father ordinarily r3- 
sides. However, the father either by his c@n- 
sont or conduct may cause to change the rezi- 
dence of the minor, In all such casegit is a 
question of fact depending’ upon the circum- 
aiances of each case. The Court, however, 
‘emphatically pointed out that, 

“Mere factual residence at the place at the 
time of proceedings is not sufficient to give 
jurisdiction tothe place. The words used 2-0 
not simply where the minor resides but where 
the minor ‘ordinarily resides.” The we:d 
“Ordinarily” has been intentionally used. to 
bring in consideration other than that of meze 
factual residence.” 


The discussion held above leads to, two 
points. Firstly, the question whether the 
minor ordinarily resides within the jurisdic- 
tion of the court or not, has to be decided on 
the basis of facts and circumstances of-each 
case.” The residence of a minor in & pari. 
cular jurisdiction at the time of filing the 
‘petition or the residence gpréad over a stb- 
stantial span of period are not the: tests.~ The 
consideration of the facts and circumstances, 
in fact, requires the study of the entire Gr- 
cumstances of the case which may include; ` 


1, the developments in between the +e.” 


moval of the child and the filing of the pezi- 
tion, i ae 
2. intention of the party at the time of -e- 
moval, ae S 
3. relationship. of the applicant with the 
minor, . 
Te taan a 
20. Sarada Nayar v. Vayankara Ammaa, AZIR 
1957 Ker 158; AIR 1975 Guj 150 (155). 
21. AIR 1954 Sau 13 (14). ` A 
22. Harbans Singh v. Vidya Vati, AIR 1630 
Punj 372; Mst. Firoza Begum v. Akhatzr- 
uddin Laskar, AIR 1963 Assam 193.. i 


Jurisdiction of Cours in the matter of custody 


. before the application was made. 
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4, conduct of the parties, - i 


5. lapse-of time between removal and filing _ 
of the petition, and 


6. the consideration of the welfare of the 


- minor. De 1 


The second conclusion is, that the legal pre. 
gumption is that the residence of the guardian ` 


„is also ordinarily a place of -residence ef the 


minor, unlegs the facts prove otherwise. 

But it is disappointing thai the Courts” have 
generally by-passed the above stated judicially 
established principles. The only criteria which 
the courts have considered to decide the issue 
of jurisdiction is that, for a substantial lapge of 
time the minor was living in other jurisdiction 
The courts 
though are under a duty to take into conai- 
derstion the legal presumpiion and then to 
look into the facts and circumstances af the 
cage with an obligation to satisfy themselves 
on the points : 

1. whether the delay in filing the petition 
was intentional, or i 

2. due to tha negligence or indifference of 
the guardian towards the child, or 

3. immorality of the guardian, or 


4. because of the efforts made by the peti- 
tioner to patch up the matrimonial differences 
before the petition for custody was filed. 


But ordinarily the courts have not exarcised 
their judicial discretion in the matter judi- 
cially. As a ghort eut to the solution, time 
and again, the courts-in one way or the other 
fell on the consideration of the point of ‘lapse ` 
of time’ between the leaving of the child and 
filing of the petition & adjudicated the issue. 


The question of resi lence which is a legal 
as well as a factual issue has to be answered 
by a reference to the ‘conduc; ani consent’?! of 
the guardian. A reliance only on the adtual 
residence of she minor in particular-jurisdic. 
tion at the time of making tae applicaiion is 
not justified. It is suggested that, the court 


- shall lose jurisdiction if the respondent was: 


made to leave the home along with the minor 
because of the guilty conduct of the peti- 
tioner. The time factor in all such cases shall 
be considered as immaterial. The mechanical 
approach of the court to adjudicate the issue 
of residence divorced from the cougid aration 
of the conduct of the petitionar and the inten- 
tion of the respondent at the time of leaving 
the home.is against all the well-established 
judicial principles to adjudicate the issue. 
ae ce e a a 
( i 3 Lata Gupta, AIR 
= eT ishore a 1984 Sau 13; AIK 1978 
Guj 1; Sarada Nayar v. Vayankara Amma, 
AIR 1957 Ker 158. 


24. AIR 1954Sau 13. 
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Similarly if the respondent leaves the home 
and stealthily takes the children ‘on one pre- 
text or the other with a malicions intention to 


harass the petitioner and does not agrée to, 


revoke the degertion on one plea or the other 
then the court is wrong when it declines itself 


” the jurisdiction pleading merely the lapse of 


s 


time between the filing of the petition ana the 
removal of the minor. The Courts in such 


cages should not function mechanically and - 
” dismiss the petition by resorting to a technical 


plea of ‘substantial lapse of time’ before the 
application was made- The courts are under 
an obligation to study, if necessary even suo 
motu, the facts and circumstances of the whole 
case. The court if after enquiry, comes to the 


conclusion that the patitioner was not guilty . 


of a misconduct and he also made a sincere 
effort to reconcile with the respondent either 
to get the minors back or to patch up the 
matrimonial differences then the -court is 
wrong if it declines itsalf. the ‘jurisdiction by 
resorting to a technical plea of lapse of time.” 
It is submitted that the self imposed restric. 
tion is nothing less. than the recoil (shrink) 
from the onerous duty even to consider the 
question after all, with whom the welfare of 
the child lieg. 


The sweeping statements Sindo in cases lika 
Shah Harichand v. Virbbal® are ‘not welcome. 


The gimple reason is that such statements are’ 


not baged on the consideration of the entire 
facts and circumstances of the case. The court 
before making such statement revolves round 
the technical plea of ‘lapse of time’ between 
the leaving of the minor and the filing of the 
petition, divorced from the other facts of the 
case. The Court in Shah Harichad v. Virbbal 
observed that, 


Hse.. legislature has statutorily defined the 


Court for the purposes of S. 25 (1) as the Dis. 


‘trict Court having jurisdiction in the place 


where the minor ordinarily resides. There- 


-fore, the legislative test of the court which has 


jurisdiction in this matter is the court where 
the minor ordinarily resides and not the court 
where the father resides and with whom the 
minor must be deemed to have been i in cong- 
tructive custody.” 


The Gujarat High Court in Shah Harichand 
v. Virbbal was wrong when to support its con- 
clusion it relied on the case of Rev. Robert 
Ward v. Velchand Umed Chand.” The facts 
of the case relied upon showed that the father 


- of the minor had died. The child wag taken 


from the jurisdiction of the Ahmedabad Courts 

to Baroda. In Baroda the child was baptised. 

Except Baroda the child had no other home to 
25. AIR 1955 All 611. 


26 AIR 1975 Guj 150. 
27. (1909) LL Bom LR 1137, 


„Jurisdiction of Courts in the matter of custody 


‘live. 


ALR. 


Two and a half years had algo lapsed 
before the petition for custoly was filed. In 
Shak Harichand v. Virbbal case, the father 
was alive and also had a home to accommo. 
date his children. The point of similarity in 
Shah Haricnand v. Virbba! and the case, Rev. 
Robert Ward v. Velchand Umed Chand . was 
that in the first case the petition for custody 
was made after three years and in the second 
cage (which wags relied in the first case) the 
petition was made after the lapse of two and 
a half years. Ag in the cese relied upon the 
jurisdiction to Ahmedabad Court was denied 
pleading that the minor was ordinarily resid. 
ing ab Baroda for over two and a half years 
before the pstition was filed so, in Shak Hart. 
chand v. Virbbal the Gujarat High Court-held 
that the Mshasana District Court did not have 
jurisdiction becau3e-the petition was filed after 
the lepse of three years. It ig regretted that 
the:courts neither cared to note- that-the facts 
of Rev. Robert Ward case were different from 
Shah Harichard v. Virbbal nor carad to oga- 
mine in Shah Harichand v. Virbbal, the 
reasons of delay in filing tha petition, to ex- 
plore ff the delay was intentional or bacause. 
of the indifference of the father towards the 
minor, 

A clear dichotomy from ‘realistic approach . 
can be pointed.oui by pleading that the courts. 
in the delicate matters of guardianship and: 
custody, particularly where the parents ars 
involved by giving recognition to the doctrine 
like ‘soon after’ Haye in fact advised the 
parties to litigation to rush hurriedly to the 
Courts withcut caring either for the matter to 
Cool.down oz making any efforts to reconcile. 
It is submitted that a judicial resognition of 
such doctrina is a contribution of the judiciary 
to the bitterness of a falling home. The courts. 


, though time and again asserted that all rele. 


vant facts and circumstances are to be taken 
into consideration while adjudicating the issue 
of jurisdiction, but it is. submitted that, the 
courts have shrunk from their responsibility 
by not investigating into the case fully and by 
revolving round the doctrines like ‘soon after,” 

‘substantial I lapse of time before the application 


‘was made.” 


. It ig required of the Courts that the onerous 
duty to adjudicate on the question of jurisdic. : 
tion and residence shall not be discharged in & 
mechanical manner by- resorting to. technical 
pleas. The saort cut to the solution in fact, is 
denial of the exercise of the judicial discretion 
judicially. The expression “ordinarily re- 
sides’ requires .a Careful intérpretation in 
every Gage on the touch stone of the legal pra- 
sumption and the facts and circumstances of 
each cass. To quote K. Iyer, J.,73 

` 28. AIR 1375 S C 2260 (Para 20).== 1975 Tar 

L R 2129, š : 
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“The law is not ‘a brooding omnipotence in 
the sky’ but a pragmatic instrament of social 
order. It is an operational ari controlling 
(social life) and interpretative effort must be 
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imbued with statutory purpose. No doubt 
grammar is @ good guide to meaning but bad 
master to dictate.” 


REVIEWS 


FUNDAMENTAL DUTIES (Ths Foundations 
of Human Dignity and National Chara. 
cter). By Mahabaleshwar N.Morje, B.Com, 
B. A. AOC.S,.(Gond.), LL.M., Advocats 
High Court, Bombay. Foreword by Rajni 
Patel, M.A, (Cantab), Bar.At.Law, Ad- 
vocate, Supreme Court of India, 8.5, Pra- 
dnya Prakashan, 23, Hamam Strast, Fort, 

- . Bombay. Pp. 85, Prise Rs 25/-. 


- In Swaraj, said Mahatma Gandhi people 
need not know their rights, but itis necessary 
for them to know their duties but these duties 
had not been incorporated into the Constitution, 
presumably because the psople always know 
them but to meet the controversy between 
fundamental duties, it was decided to incorpo- 
rate in the Constitution of India a special cha- 
pter on fundamental duties. This book is the 
result of the useful discussions at the conven. 


tions held in Delhi in October 1976 on Cons- - 


titational amendments, and the author has 
tried to present in brief the historical and 
ideological concept of these duties. 


2. The religious, political, social and cultu. 
ral importance of the fundamental duties is 
dealt with. Those duties are found in the 
Edicts of Asoka, in the Bhagwat Geeta, Koran, 
the Bible and other religious sériptures. The 
Constitutions of several countries have referred 
to these fundamental duties. The book is in 
three chapters, the first chapter dealing with 
the concept of Fundamental Duties, their object 
and origin. Chapter IV-A of the Constitution of 
India, on the Fundamental Duties, is then 
covered, followed by a description of the Con- 
titutions of over fifteen countries in Part II. 
__ As observed by the author, duties are always 
first, rights are subsequent benefits, If there 
are no duties there can be no rights. 


R.S.S. 


“THE JUNE EMERGENCY & CONSTITU- 
TIONAL AMENDMENTS.. (The Amend. 
ed Constitution). By Mangal Chandra 
Jain Kagzi, LL.D. Foreword by M. Hida- 
yatullah, Former Chief Justice of India 
4977. Metropolitan Book Co. Pyt. Ltd. 


= 


1, Netaji Subhash Marg, New Delhi. Pp. 
xv 256. Prica Rs.60; $ 9.95. 


The June emergency period (June 25, 1975 
to March 21, 1977) saw many constitutional 
developments —as-many as five amendments 


and a fow judgments of the Supreme Court 
and the establishment of what was popularly 


believed an extra Constitutional Oaucus—all 
taking the country far away from the heaven 
of freedom and independence which had been 
promised by the new Constitution which we 
gave ourselves. Now, after many months, the 
clouds have been lifted by the Lok Sabha 
elections and the installation of the Janata 
Party Government at the Centre and in several 
States. The task of clearing the debris of the 
emergency period and commencing reeonenye. 
tion must now begin. 


2. The present book, which includes am 
index table of cases and an appendix on the 
Constitution (Forty-Third Amendment) Bilk 
1977, contains six monographs on the subject 
of the amendments to the Constitution which 
were made while the Emergency lasted. One 
monograph deals with the forty.second amend. 
ment in detail; another isa critique on the 
forty-fourth amendment bill. There is a dis- 
cussion of the well-known election petition 
decisions of the Allahabad High Court and 
the Supreme Court in the last but one eleetion 
from the Rae-Bareli Parliamentary constit- 
uency of Uttar Pradesh. The author hag added 
one final monograph on the chances of future 
amendments, 


3. The June emergency is now withdrawn 
and normalcy has returned. The Constitution 
continuous obviously to be supreme. Its suprem- 
acy in actual practice is divided between 
the three limbs of Government, and attempts 
wore made to disturb the checks and balanees 
so established and strengthen one limb at the 
expense of the other, as observed by Mr. Hida. 
yatullah in the foreword. The Constitution was 
therefore repeatedly amended to protect legis. 
lative acts and executive actions against the 
Constitution itself. The Constitution itself was 
sought to be amended to make possible the 
passing of unconstitutional laws. R.S.8. - 
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PAYMENT OF BONUS ACT, 1985.— Second 

Edition, 1977. (Provisions, Amendments, 

Comments, Explanations, Case Law, aud 

Rules). By D.S. Chopra, B.Sc., LL.M, 

Advocate. Tripathi. Pp. XXXI & 3568. 

Price Rs. 50. 

This book contains the fatato provisions 
of the Payment of Bonus Act, 1965 with 
elaborate comment based on the latest case 
law, Indian and English. The recommenda- 
tions of the Bonus Commission and the Bonus 
Review Committee 1972 are referred, to. The 
provisions of other Acts like the Industrial 
Disptes Act 1947, Factories Act 1948, and the 
Income Tax Act 1961 are clearly explained. 
‘The bare statute as amended upto date and the 


_ rules made under the Act are also given. 


2. Since the first edition was published the 
Payment of Bonus Amendment Ordinance 1975, 
‘subsequently replaced by the Payment of Bonus 
(Amendment) Act 1976 radically changed the 
law relating to Bonus. The amendment of 
1976 lays down that, if there ig no available 
surplus there ig no compulsion to pay mini- 
mum bonus. The 1976 Amendment Act hag 


Reviews 


z A. 1. R. 


led to an amendment of the Income Tax Act 
1961 to the effect that if the bonus paid to an 
employee exceeds the amount payable under 
the Act, such excess will be disallowed as an 
expense. The Supreme Court’s recent judg- 
ment delivered by Justice Krishna Iyer gave 
bonus as an implied term of employment to 
workers to whom the 1965 Act did not apply. 
The uncertainty in the law has led to strong 
suspicions on both the employer's and emplo- 
yee’s sides, and it was high time that the 
present Government of India made vp their 
mind in the matter without further delay. - 


3. The book, for instance, has dealt exhaus- 
tively with the computation of gross profits of 
a banking company, items to be added to the 
net profit, items to be deducted, computation 
of G. P. in other cases, items to be added back 
to net profit, items to be deducted, how to deal 
with interest paid on advances, provisions for 
gratuity, tax liability, bonus and doubtful debts. 
There is no doubt the book should be highly 
useful to the Bench, the Bar and the public. 


R.S.S. 
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The Hon'ble Mr. Justice 
C. K. BANNERJI, Barrister-at-Law, 
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JOURNAL SECTION - 
THE AUTHORITY BEHIND PRECEDENT: 
l l A SOCIOLOGICAL FOOTNOTE 
Bý ; Pror. A. T, MARKOSE, Dear. Faculiy of Law University of Cochin. 


The reasons given in support of the dæ- 
trine of precedent by Paton are! “that it is 
adequate proof of custom, thet if shows res. 
pect for the opinion of one’s ancestors, that 
@onvenience demands that s question onze 
decided should not be subject to reargumeat 
dn every cage in which it arizes”. In adci. 
gion, Paton obgerves that ‘‘some claim as a 
virtaa of precedent that it leads to certain:y 
and others that flexibility is the chief merit”. 
There is the view ‘that prezedentleads io 
the scientific development of the law.’ This 
is not convincing according to Paton, It is 
also claimed that the individual caprice of 
the judge is controlled by the necessity əf 
following binding precedents’. * 

The three points according to which tke 
doctrins of precedent is more easy to app ty 
in England than in other countries are tke 
centralised system of justice,* the absence of 
a written constitution® and the doctrine of 
Sovereignty of parliament.® The sociological 
base of the precedent is not suciciently unde:. 
stood at all in the enumeration of the justi- 
fication of precedent by Paton, for the followirg 


is what he says which has some relevance to- 


it.” “It is algo urged that the doctrine hes 
practical advantages — it is true that the case 
method is closely related to the facts in ing 
development, but precedent is an hindrance 
aince the truly practical method would alloy 
of experiment and an opportunity to correct 
one’s mistakes”. The most widely read bock 
on the English doctrine is that of Professcr 
Oroza® who gives" three principal reasons {cx 
the doctrine of binding precedents in England 
as opposed to France to be ‘‘The need for cer- 
tainty inthe law was formerly felt mors 
keenly by the English judge! than most of the 
judges on the Continent, tha highly cer. 


a. can Book of Jurisprudence, 4th Ed, p. 222- 


2. Ib. Sup. 

8, Paton, Ib, Sup, at 224, . . : 

4. There are only fewer number of cases, 

5. Which could be made unwcrkable if cases 
deciding its interpretation were made bir- 


ing. 
8. Which gives the legislature plenary power 
to remedy any defect brought about by 
~ precedent. 
7. Ib. Sup. at. p. 223. 
8. Report Cross, Precedent in 
Second Ed. (1968). 
9. Tb. Sup. JI. 
10. But why wasit not so 
Scotch Judge. 
Jl. This is because of the existence of the Codes 
on the continent and their absence in 
England. : 


_ 1977 Journal 9(2)&10(1)}. 


English Law, 


keenly felt by tha 


tralised naturo of the hierarchy of the English 
courts, and the difference in the position -of 
the judges in the two! countries”, 


One would suspect that the real sociological - 
point is overlooked in the above argument. 


In the list of theories of judicial decisiong 
given in a widely used Amprican book!® on 
the nature of the judicial process and its ad- 
vantages none is found demonstrating why. 
a judicial decision is having the authority it 
wields in common law. 


The real basis of the doctrine of precedent, < 


‘it is suggested, is the fact that a judicial deci. 


sion, as arrived at by the common law system, 
is, sociologically speaking, the best guide te 
rely on in a subsequent similar case. There- 
fore it is authoritative. 


A careful survey of the rules of the jadicial 
process would make it clear. The Civil Proce. 
dure Code, the Criminal -Procedure Code, the 
Evidence Act, the Limitation Act and similar 
legislation covering our litigation procedure 
have the ultimate intention of making the 
decision in a case as fool proof as is humanly 
possible. The necessary parties are to ba 
on the party array, unnecessary parties are 
to be excluded. Thus collusive litigation ig 
discouraged because if spurious parties carry 
on a collusive litigation the resulting decision 
would be sociologically worthless. The court 
has to be satisfied that: the parties are gen. 
uinely at issue. The rules of pleadings are 
aimed to bring out the real points at issue 
between the parties. Evidence is to be taken 
only on thege issues. The law -of evidence ig 
intended to ensure that tho best evidence 
alone is adduced, except where overwhelming . 
public interest precludes the same. The judge ` 
is to be independent and competent. There ig 
a public trial and arguments are heard to 


TESOL SERS 

12. Inthe U. S. A. there are so many state 

x courts, and federal district and circuit 
courts that precedent cannot be that efec-. 
tive. Secondly the need for change accord. 
ing to time and circumstances is necessary 
in constitutional interpretation’ that the 
U. S. Supreme Court cannot follow the 
strict doctrine of binding precedent in cons. 
titutional litigation, Thirdly probably be.. 
cause of a number of jurisdictions and physi. ` ` 
ca] impossibility of control through the 
certiorary system, the U, S. Supreme Court 
has restricted admission of appeals to it 
almost to public law cases, 


13, Auerbach, et al (editors) The Legal Process. 
(1961) Pp. 861.397,. 
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cover the points of law and fact: The judg- 
ment is to be written and supported by rea- 
gons. Asarule these judgments are subject 
to review, revision and appeal. The report 
of the case is carefully edited and reported 
forthe world to scrutinise. It is very clear 
to see that it is difficult to better a product 
which is the result of such a process and thas 
is the reason why sucha decision is deemec. 
‘the most valid social fact that can govern 

` that particular dispute in the community and 
is rightly called a precedent worthy to be 
followed in the future. ` 


The authentic adversary nature of the par 
ties, the impartiality and competence of tha 
judge, the quality of the evidence, the availa- 
bility of appellate courts for correction, reliabla 
reports of the decisions are all invaluable foz 
the authenticity of the decision. If we read 
the progressive tightening ofthe doctrine of 
precedent in English law it would be found 
that it is part passu the realisation of each of 
the items mentioned: above. That is why this 

- doctrine became a characteristic of English 
law only by the middle of the 19th century 
and later.* The reasons given by Paton for 
the difference between the continental system 
and the English system namely the presenca 
of a Code andthe importance of text books 

. were not probably the basic difference which 
will explain the absence of the development 
of a rigid doctrine of precedent on the conti. 
nent. The real difficulty must have been tha 

` disrupting influence in social conditions as 3 
result of the Napoleonic wars and the revolu. 
tions that took plage in the-various states cf 
thé Continent which made it difficult for m 
theory of precedent to develop. 


The basic strength of a previous decision 
for reliance’ ina subsequent decision accorc- 
ing to the sociological theory stressed in these 
‘pages is the closest resemblance between the 
two in all social facts. It will, therefore te 

` “appreciated that unless the social stability and 


social facts at the time of a previous decision. 


are not fairly analogous to those at the time 
of a subsequent apparently similar dispute it 
will be dangerous to follow the earlier deci- 
sion as a precedent to conclude the later dis: 
pute. For example in a sociologically static 
society (relatively speaking) a society which 
is having & regular or gradual pace for its 
:growth, words will have more or less tha 
‘game meaning, over & fairly long span of 
--years. For example in a society that has 
_ undergone a 100% inflation in 10 years the 
-word ‘wealthy’ ‘as applied toa man who is 
. worth Rs. 10,000/. before the inflationary 
period would be meaningless to be applied to 


14, Salmond, Jurisprudence, 12th Ed. 142, 


Authority of Precedent 


A. 1 R- 


a man' 10 years after. who has only 
Rs. 10,000/.. Similarly the word ‘treason” 
applied at a time when parliamentary army 

wes fighting against a despotic king ean 

scarcely be applied without change of sense to. 
the action of a national at a tima when-a 

foreign army is invading the samé country... 
If applied, the application would be digfune. | 
tional. Therefore the ‘continental revolu-. 
tionary history precluded the development of, 
a doctrine of precedent which the social stabi- ; 
lity of England was able “to cater for in the., 
ninteenth century. i ne ; 


Analytical jurisprudence buttressed by the- 
historical variety also provided a proper base ` 
for the support of the doctrine of precedent: 
as it developed in England. When the British | 
Empire was at its zenith any change would’ 
be for the worse and for such a community” 
analytical jurisprucence with the imperative‘ 
theory of law vaunting positivism was profer. - 
able to sociological jurisprudence which‘ cared 
for the exploration of the uitimiate cause of" 
events from the point of view of the needs of 
scciety. In such a situation to say that judges 
only declare law and do not create it is a con. 
venient coverage to mask the truth that judges 
are legislating. f 


The proposition that sociological similarity: 
ig the basic justification for the doctrine of 
precedent brings with ita number of corolla. 
ries. . ; 


Firstly the stresa on dictionary should be 
transferred to sociological data, economic 
statistics, psychiatric information even geogra- ' 
phical considerations. This last is as old ag: 
Montesque, in any case. Tha older a prece. « 
dent the weaker, other things being equal, 
should be its authority. This does no’ mean’ 
that tomorrow India is going to throw up all 
its precedents. The statement of the Supreme-: 
Court in Gajanan v. Brindaban"s is our law.- 
What is meant is a general conscious adoption- 
oi the principle declared in Fatechand v.., 
State of Maharashtra. E 


14A. A. I, R. 1970 S. C. 2007 at p. 2014. - 

15. A. L R. 1977 S. C. 1825 at p. 1828. “Consi- 
derable ecletic study of English, Auatralian 
and American cases was displayed in the- 
course of arguments, reverberating in Indian. 
precedents dealing with Part XII of the- 
Constitution. Of course, we will refer to 
them partinent brevity, although we must 
administer to ourselves the caveat that the- 
same words used in constitutional enact- 
ments of various nations may bear different 
connotations and when Courts are ealled: 
upon ‘to interpret them, they must aecli- 
matise the expressions to the particular 
conditions prevailing.in the country eon- 
eerned. Different lands and life-styles, die. 
ferent value systems and economic solu. 
tions, different social miliews’-and thought- 
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Ind eed in legal systems there could be re. 
recognisable epochs: for example the pre and 
post revolution periods in the U.S.A. or France 
and the pre and post indeperdence period in 
India. Decisions before such a date should 
be cited with greater discrimination and ac. 
cepted sparingly and only. when all sociologi- 
cal conditions are analogous. For example 
the experts might say that if India has to 
follow the judicial decisions of the U.S. A. 
the relevent epoch ig that in which the 
Supreme Court declared the Incoms.tax Act 
ultra vires, forced employees to work through 
the ‘labour injunction’ and permitted entre- 
preneurs to create great financial empires and 
thus made the foundation of the present 
economic structure possible. 


Greater attention has to be focussed by the 
Indian Supreme Court on legal systems which 
are sodiopolitically similar to ours rather 
than on those of countries whose cultural and 
historical backgrounds and economic environ- 
ments arg utterly different to ours to the ox. 


tent that the legal desisions of the latter are’ 


speaking in substance, a different language. 
India would do well to seek light also from 
Sri Lenka, Burma, Malayasia, even China 
rather than only from legal systems of coun- 
tries like the U, S.A. U. K. Canada ‘and 
Australia. Latin American countries like Bra. 
zil, which has similar climate, flora, fauna 
and economic development, would give us 
possibly as relevant legal material ag the legal 
decisions, of countries like France or Sweden. 
The legal systems of many of the independent 
countries of Anglophonic Arica has trans- 
planted into them many of tha Indian etatutes 
like the Indian Penal Code. The law which 
developed there on those statutes and know. 
ledge of the way the courts of those coun. 
tries have attempted to solve their social 
problems with the aid of thosa statutory tools 
are highly: relevant to Indian legal experi. 
ments. Eyen the countries of Francophonic 
Africa with similar economic levels will 
certainly have at least as much to teach us 
ag decisions of courts in legal systems having 
very different economic level, cultural back. 
ground and traditional mental make-up. 


Again to say that we shonld today open our 
windows to get air and light from sourceg 
from which we did not seek them before does 
not mean that we should close the doors that 
we have been keeping open till now, Ona 
difficulty of our present generation of lawyers 
tL NC CR NL aa 


ways, different subject-matters and human 
categories these vital variables influence 
statutory projects and interpretations, al- 
though lexicographic aids and understand. 
ings in alien jurisdictions may also be look. 
aout into for light, but not beyond that,” 
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arises from ihe fact that eur legal education 
has been exclusively on Eaglish model and 
that model has a facade of the sovereignty of 
Parliament. Statutory inte: pretation unknow. 
ingly tends always therefore to descend to the 
level of interpretation of mcnicipal legislation. 
To remedy this, cloge attention to all Federal 
constitutional law is beneficial. Again, till the 
other day, classical- English law went about 
denying the existence of Alminiatrative Law 
while inevitably in India it hag been flourish. . 
ing luxuriously. Careful study of French 
administrative law is therefore highly useful 
for us in India to discherge our duty of 
administering this branch of public law. 
Scandanavian countries ntrtured the institu. 
tion of Ombudsman. Whéiker the institutions 


‘that did well in these small, affluent, law- 


abiding communities could be grafted to our 
legal system requires clesa study of the 
nature, structure and function’of that magoti 
nery in those countries. 


But along with the elements TET ene 
tioned we have to look inio the: weapon of 
amparo of the Mexican Law,’ the concept of 
tribal property in some of tae African Consti. 
tutions, the institution of Procurator in the 
socialist legal systemg anc Japan ete. ete. to 
ensure that the precedents laid out by the 
Indian Supreme Court had the benefit of light 
from all available gources. Of course there 
are Certain indigenous socio_ogical parameters 
that will control the courts n India. 


One could with some jestification say that 
the tules of law are like rulag of architecture. 
Take the Occident and the Orient; India and 
England in the matter of arzhitecture. In cold 
countries the object of bu Iding is to keep as 
much wind out and light in. So they build in 
glass and have the roof in concrete and as 
terrace. In the East, say in a place like 
Kerala, where we have ebout 100 inches of 
rein fall and sultry climate snd incessant glare 
of the sun, tha object of bu lding ought to be 
to permit as much air in and to shut out.ag - 
much sun and at the same time to haye 
pointed roof covered and tiled. Instead at one 
time following the West as ‘Fashion’ they 
built in glass and concrete and with flat roofs 
and suffered Lorribly. 


Fourthly the highest tribunal has to take 
care to stop quoting from oher sources. The 
source of authority of such a tribunal is the 
authority of its source. The strength of a 
decision of & supreme Ccurt ig the fact*that 
it is the Supreme Court undar the Constitution. 
But its sociological strength is the inherent . 

18. See Article 107 of the Mexican Constitution, 

81 Jan. 1917 as amended to Octo, 11, 1966. 


Please see, eit ts of Nations, Revd, 
urd Ed., Vol. IV, p. 932. 
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persuasiveness of its decision which is weaken. 
ed and rot strengthened by quotations from 
other courts Indian or foreign. A decision of 
the Supreme Court of India which today 
covers one-sixth of mankind cannot be streng- 
thened Ly quoting from its previous decisions 
_or wors3 from other legal systems or equally 
bad, from inferior courts or judges. If a point 
completely covered by a previous decision of 
the Supreme Court is wrongly understood by 
a High Court, then on appeal to the Supreme 
Court a per curium and short judgment simply 
intimatirg that fact could guffice. Ifa point 
covered by a Supreme Court decision is again 
taken up against a judgment of tha High 
Court by the disappointed party in appeal to 
` the Suprame Court, then the appeal should ba 
‘yefused <n limine ag the American Suprene 
` Court doas through denying certiorari.” 

In the group of unwanted judgments come 
plural juigment. The Court hag to decide the 
dispute before it. It cannot plead non liquet. 
But the decision must cover the cage com. 
pletely except possibly in constitutional cases 
where at atime the smallest piece needed to 
decide tae dispute need be taken cognisance 
of. Unless necessary, dissent is not welcome. 
A concurring judgment is expected to give a 
‘distinct season for the decision not given by 
the other opinion which decides the case. But 
without eny distinct reasoning a separate judg. 
ment has no rationality and every judge 
forming she Bench writing a concurring judg- 
ment and giving the same reasons and the 
same concluzion weakens the force of ths judi- 
cial process.!® One is reminded of the follow- 
T7; i am not here asserting that the certiorari 


. machinery of the American Supreme Court 
is wholly in pari materia. 


18. The French Practice of writing concise judg- 
ments hasits points. Every French judge 
has to undergo five years of instruction at 
the National School of Administration. The 

~ present writer as a deputy judge of the 
International Administrative Tribunal at 

_- Geneva has been getting some direct know- 

` .°-° ledge inthis matter by association when 
-` sitting on the Bench of the Tribunal with 

M. Le Tourneur and M. Andre Grisol who 

are the Chairman and member respectively 

of the Administrative Tribunal, M. Le 
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ing comment on a Northern Ireland cage in an 
old issue of the law Quarterly Review.” 


Why should a judgment of the Suprema 
Court have any quotation at all when it i3 the 
text for future quotation by lower Courts, pro. 
fassors, book.writera and the world at large ? 
Then it should be quotable. If each judgment 
does not create a precedent the Supreme Court 
would be repeating itself. What is suggested 
is that the moment the Supreme Court takes 
up the attitude delineated above it will ba 
seen that it takes its rightful place in the 
leadership of & group of legal systems, And 
that is the challenge of this epoch. : 


To discharge all the above mentioned duties 
the present pattern of appointment to tha 
Supreme Court probably requires a sscond 
look. The average span of judges.on the 
U. S. A: Supreme Court is 194 years. Longer 
tenure on the Inlian Supreme Court Bench 
also may ba necessary. Much younger men 
are to be recruited. Lawyers directly from 
the Bar and Professors of law will have to ba 
included among the judges. Export civil sər- 
vants are to be taken as judges to create along 
with ordinary judges Administrative Divisions 
of the Supreme Couct and tha High Courts. . 
This arrangement will be an answer to the 
prasent criticism about judicial control of tri. 
bunals and executive action that itiga case 
of the non-expert supervising the expert. To 
interpret a Constitution containing extensiva 
judicial review of legislation and judicial con. 
trol of administrative action itself needs some 
years of practice and learning from the Bench 
itself. Ifa precedent is to be path-making the 
path.makers have to be experienced, 


Tourneur is also the Head of the Highest 
Administrative Court of France. 


19, 71 L. Q. R. 24. Case Note: “As it must be 
something of a rarity now-a-days to find 
forty pages of the Reports devoted to a 
case involving the interpretation of the 
Statute of Uses it is to be regretted that Re 
Sergia (1954) N.I. 1 must join Low v. 
Field (1942) Ir. R. 86 from over the Border, 
as a text-book example of the impossibility 
of discovering the ratio decidendi of a case 
in which the members of an appellate tri- 
bunal agree only upon the result,” 


——— SEs 


THE UNPROTECTED LAWYER. 


By Miss Pamoza Avxumsaria, B.A. (Hons), LUB., LLM. (LONDON), 
Advocate, High Court, Bombay, Solicitor, Supreme Court of England. 


A gool deal of controversy surrounds the 
proposition that rude and discourteous behe- 
viour of a Judge towards an Adyocate, while 
the latter is conducting a. matter, amounts to 
contempt of Court, . 


The purpose of this article is to show that 
rude and insulting behaviour of a Jadge 
towards an Advocate in the courge of argu- 
msnts before the Court is oriminal. conte npt 
of the gravest kind, that pracadents ara not 
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lacking in the past to show that insulé to an 
Advocate is treated as criminal contempt, and 
that, the law ag it stands to-day, does not 
provide really effective ways and means of 
dealing with the situation. 


The Contempt:of Courts Act, 1971, contains 
some unparalleled provisions of law, not 
found in the English or American legal sys- 
toms. The writer refers in particular to 
section 16 of the Act, It reads: i 


"16. Contempt by julge, magistrate or 
other person acting judicially. 


(1) Subject to tho provisions of any law for 
the time being in force, @ judge, magistrate or 
other person acting judicially ghall algo be 
liable for contemt of his own court or of any 
other court in the same manner as any other 
individual is liable and the provisions of 
this Act shall, so far ag may bea, apply 
accordingly. 


(2) Nothing in this section shall apply to 
any observations or remarks made by a judge, 
magistrate or other person ating judicially, 
regarding # subordinate couri in an appeal or 
revision pending before such judge, magistrate 
or other person against the order or judgment 
of the subordinate court.” 


The original Bill drafted by the Sanyal 
Committees did not contain any provisiong 
similar to those contained in section 16. The 
Joint Committee of the Parliament, to which 
the Bill was submitted for its recommen- 
dations, introduced section 16 for the first 
time. 

Section 16 ig a sorry reflection on the 
otherwise high standards of the Indian Judi. 
ciary. By it, a statutory ~ecognition was 
granted to the fact that Judges, Magistrates 
and others, who act judicially can algo be 
guilty of contempt and shall be held liable 
therefor in the game manner, as any other 
individual is liable under the vrovisiongs of the 
Act. 

‘Contempt of Court’ is now defined by law. 
Section 2 of the Act, so far aa it is, relevant 
roads: 

"9. Definitions: In this Act, 
context other wise requirea— 

(a) “Contempt of Court’ means civil con- 
tompt or criminal contempt; 

(b) “Civil contempt” means wilful disobe- 
dience to any judgment, decree, direction, 
order, writ or other process of a Court or 
wilful breach of an undertaking given fo a 
court; 

(e) “Criminal contempt” means the publi- 
cation whether by words spoken or written, or 


unless thé 


by signs, or visible representations, or other.. 


wise of any matter or the doing of any other 
act whatsoever which — 
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(i) scandalises or tends to scandalise, or 
lowers or tends to lower the authority of any 
court; or 

Gi) prejudices ‘or interferes or tends to 
intefere with, the due course of any judicial 
proceedings; or ; 

(iii) interferes or tends to interfere with, . 
or obstructs or tends to obstruct the admin- ` 
istration of justice in any other mannor;.,.....” 


Criminal contempt’ {s a grave offence. It is 
shocking to think that the law considers the 
possibility of a Judge baing guilty of ij—that 
those who are employed to administer the 
law, may algo be the ones to trample upon it. 


A Judge can render himself liable to crimi- ~ 
nal contempt of Court in various ways. The 
commonest way in which a Judge can render 
himself open to this grave criminal charge, ig 
by habitually adoptirg a discourteous or 
otherwise rude and ingulting behaviour to. 
wards an Advocate whilst the latter ig pleading 
a Cage. 


Seasoned Advocates or Advocates of status, 
when rudely or discourteously treated might 
be taken aback, but not thwarted. A Junior 
Advocate, habitually ill.treated, might even 
be gubjugated by terror. Very few would 
find the courage to stand up to such a Judge. 
Self respect is dear to all and to those weaker 
in spirit, even dearer than their client’s case. 
In all such cases, a bitter and unpleasant rela. 
tionship of personal feud builds up between 
the Judge and the Advocate. Good arguments 
ere lost in the unpleasantness that follows. 
The hapless litigant ig the silent spectator to 
it all. He wonders if he has briefed ‘‘the 
wrong Advocate.” His dreams of obtaining 
justice evaporate. The faith of all in the 
administration of justice is severely shaken, 
The decorum of the Court is destroyed and 
its dignity gullied. In the circumstances, the 
writer feels that, nothing prejudices, inter- 
feres, or obstructs, the course of judicial pro. 
ceedings or the administration of Justice, 
more than the habitually discourteous behe- 
viour of the Judge. The writer submits that 
such rude and insulting or habitually dis. 
courteous behaviour of the Judge results in 
miscarriage of justice and amounts to criminal 
contempt of Court, within the defined mean. 
ing of that expression. 


The writer finds statutory support for the 
aforesaid view from the principles contained 
in the provisions of Ss. 503 and 504 of the 
Indian Penal Code 1660. The first section 
deals with criminal intimidation and the 
second with criminal insult. 


So far as it is relevant, under S. 503 of 
the Indian Penal Code, whoever threatens 
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another with injury, inter alia, fo his reputa. 
tion, with intent fo cause thai parson to omit 
to do any act, which that parson is legally 
entitled to do, commits the offence of criminal 
intimidation. An Advocate ig bound to argue 
his client’s case to the best of his ability — to 
pué all facta befora the Court and to make 
the best submissions in the interest of hig 
client. Any undue or unwarranted interfer. 
ence with the Advosates duty as aforesaid, 
amounts to criminal intimidation on princi. 
ples analogous to those contained in S. 505 
of the Indian Penal Code. Whsre the Advo. 
date ig habitually threatened and insulted and 
prevented thus from presenting his client's 
caso in the manner that he thinks best, he is 
thereby prevented from doing an act which 
he ig legally bound to do and subjected to 
“uncalled for humiliation, involving risk of 
logs of reputation or hig client’s case or in all 
_ likelihood, both. 


Under S. 504 of the Indian Penal Code, 
whosver intentionally ingults and thereby 
gives provocation to any person, intending or 
knowing if to be likely that the same will 
cause him infer alia, to commit any offence, 
commits an act punishable under the aode. 
When an Advocate is habitually insulted ani 
thereby justifiably provoked into answering 
in & manner gravely injurious to the dignity 
and the decorum oì the Court, which ig the 
Advocate’s first duty fo preserve, he is induc. 
ed thereby to commit an offence at the 
` instante of the Judge. 


The reader will bear in mind that the Pens} 
Code deals with singular or solitary instances 
_ of the kind mentioned in sections 503 and 504. 
. How much graver would be the contempt and 
_-the resultant miscarriage of justice if such 
“highly objectionable incidents arè allowed to 
be repeated unnoticed from day to day ? 


` A study of the past reveals few instances. 


n indicating a firm handling of the situation, 
whenever it arose. Insult to or discourteous 
treatment of an Advocate has always been 
regarded as contempt of Court, whether 
offered by the Judge or any other person. 


Oswald, the renowned Jurist, speaks of 
French v. French, (1824) 1 Hog 138 (E R}; 
decided ag early ag 1424. In this case the 
‘counsel (Advocate) was insulted when attend. 
ing in the Master's Office the insult being 


` offered within the precincts of the Court. It 


“was held that, Counsel who appear for the 
parties, being officers of the Court. any abuse, 
or insult or aspéersions cast upon them, woud 
interfere with the course of administration 
of justice and therefore, must, necessarily ba 
held to be contempt of Court. This principle 
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has been repeated in Re Johnson (1897) 20 
Q B D 68. Although instances of spirited 
exchanges between Counsel and Judges are 
not found lacking in English Courts, the 
writer hag not come across a single cage in 
English Law, whare a complaint has been 
made by Counsel against the rude or dia- 
courteous treatment by a Judge, whilst argu- 
ing a case. This speaks highly of the Judicial 
calibre of the British Judges and the impece- 
able dignity of the British Courts: 


As compared to that, in India, several 
instances are found to be recorded. Some cages 
relate to ingult to an Advocate by opposite 
parties to the litigation, whilst the others 
relate to insult to an Advozate by the Judge 
himself. That in both cagea, insult to an 
Advocate amounts to Contempt of Court is 
treated as an established proposition of law. 


In Anantalal v. A. H. Walter, (AIR 1981 
Cal 257) = (82 Ori L J 675) aspersions were 
east upon an Advosgate, relating to his poli- 
tical associations, while conducting a caga. 
Rankin C. J. observed that, although one is- 
not quite familiar with cases of Contempt of 
Court arising out of comments made upon an 
Advocate, ag one is familiar with such cages 
arising out of comments mada upon Judicial. 
Officers themselves, the Courts jurisdiction 
in Contempt is not exercisad out of mere 
notions of the dignity of the Judicial Office, 
but for the purpoge of preventing interference 
with the due course of justice, and it is quite 
possible to interfere with the dus course of 
justice by making comments upon the Advo. 
cate, in the way of his profession. Any com. 
ment upon the Advoc3te which has refarenca 
to the conduct of hig case, may amount to 
contempt of court on exactly the same princi- 
ple that, whilst criticism of a Judge and even 
his judgmont is to a certain extent permissible, 
such Criticism is not permissible if it is made 
ata time or in such circumstances or in such 
character that it tends to interfere with the 
due course of justice. 


In Telhara Cotton ete. Co. v. Kashinath 
Gangadhar, (AIR 1940 Nag 110) = (41 Ori 
LJ 709), while holding that threat to an 
Advocate interferes with the due performance 
of his duty and therefore, amounts to contampt 
of Court, it was odserved thai—Judges, Advo- 
cates and parties, witnesses and all guch 
persong are limbs of judicial proceedings. For 
proper administration of justice it is essential 
that all such persons are in the parformance 
of their duties, ensured such fullness of free- 
dom as is fair and legitimate. Anything that 
tends to impair such freedom must necessarily 
result in tampering with the due administra- 
tion of the law and interfering with the course 
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of justica and must therefore, ba held to con- 
-gtitute Contempt of Court. 


In P. D. Shamdasıni v. King Emperor, 
{1945) A C 264 = (AIR 1945 P O 134) 
Lord Justico Goddard, while dealing with the 
situation in which an Advocate (Counsel) was 
accused cf misleading the Court, inter alia, 
observed . ‘‘abuseg, insults or agpersions cast 
upon Counsel in the course of discharge 
of his duties and tending to deter them 
4rom duty amount to Contempt of Court. A 
judge or a magistrate who insults or intimi- 
dates a counsel in the course of something 
done by him legitimately :ig guilty of contempt. 
But the words or actions must be such as to 
interfere with the course cf justice.” This 
dtatement is tha highest sanction for the pro- 
position canvassed by the writer in thia article. 


Nand Lal v. Kishori Lal (1947) 48 Cri L J 
9757 (Lah) reiterates the same proposition. An 
Advocate was threatened with arrest whilst 
Conducting a litigation. Although the threat 
was ultimately digbelieved, on the question of 
principle raised.. the court observed “If the 
allegations had been established and if it had 
been found that an Advocate of this court had 
been threatened or intimidated in such a way 
that he was unable to discharge his responsible 
duties the person concerned would by clearly 
guilty of zontempt of Court. A member of the 
Bar is an Officer of the Court. The duties that 
he discharges are essential to the due admin- 
istration of justice and any interference with 
him in the discharge of his duties is an inter. 
farence with the administration of justice and 
is therefore contempt of a serious nature.” 


Three cases are directly on the point that 
ill.treatment of an Advocate, while the latter 
dg in the course of conducting a litigation, is 
aarious contempt of court. 


. The first case is that of Mahant Hukmat 
Rai, reported in AI R 1943 Lah 14—(44 
Ori L J 181). The principle of this cage 
hag been approved by the Bombay High Court 
in Bar Council of Maharashtra v. N. G. Degh. 
pande. Mahant Hukmat Rai, an Advocate of 
seniority and standing, was conducting a bail 
application in the .Magistrate’s Court. The 
Magistrate dictated an order in which he sug- 


gested that the failure of the litigants claiming - 


bail was attributable to the short.comings of 
their lawyer, Mahant Hukmat Rai. Hukmat Rai 
vightly protested. The Magistrate asked him 
$o reduce his protest to writing which Hukmat 
Rai said was totally unnecessary. On this alter. 
‘ation, tha Magistrate got agitated and ordered 
fhe detention in custody of Mahant Hukmat 
Rai. Another genior lawyer tried to enter the 
Court and intervene, but he was roughly hand. 
fed by the-Chaprasi of the Court. Mahant 
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Hukmat Rai protested against such ill-treat. 
meni of a senior member of the profession. 
This protest was treated by the Magistrate ag 
an “interruption” of his work. Other members 
of the Bar tried to help, brt Mahant Hukmat 
Rai refused to withdraw or tender an apology, 
saying he wanted to make a ‘test case’ out of 
it all. 


In subsequent proceedings before Din Mo-. 
hammed J., in which Mahant Hukat Rai waa 
charged with contempt of Court at the instance 
of the Magistrate, Din Mohammed J., observ- 
ed that, the conduct of the Magistrate was 
thoroughly unwarranted and could not be 
justified on judicial principes. The Magistrate 
had no business to attribute the misfortune of 
the clients to their lawyer's incompetence and 
the lawyer was very much justified in resent. 
ing such remarks. The protest of Mahant 
Hukmat Rai against the ill.treatment meted 
out to another senior member of the Bar could 
searcely be called an ‘“‘interruption”. By no 
stretch of imagination or language can the act 
of addressing the Presiding Officer of tha 
Court, during the pendency of any proceedings 
amount to culpable interruption. ‘‘Interrup- 
tion” contemplates something far more serious 
far more obstructive. Otherwise, Magistrates 
and Judges, instead of performing their regular 
duties, would be disposing of contempt’ caseg 
all the time against such mistaken outrages of 
their dignity. Mahant Hukmat Rai wag algo 
right in refusing to apologise. To seek a pro. 
nouncament from the highest Court, is within 
the right of everybody. In the course of this 
judgment, Din Mohammed, J., observed “It is 
true that a lawyer should always conduct him. 
self properly in a Court of Law and exert his 
best at all times to maintain the dignity of the 
Court, but the court hag also & reciprocal duty 
to perform and should be not only not dig- 
courteous to a lawyer, but should also main-- 
tain his respect in the eyes of his clients and 
the general public, with whom he has to deal 
with in his professional capacity. Hypersensi. 
tiveness on the one side and rudeness ‘on 
the other should be avoided at all costs. Both 
the Bench and the Bar are two arms of the 
same machinery and unless they work harro.. 
niously, justice cannot ba properly admin.. 
istered. Therefore, mutual adjustment and not: 
mutual antogonigm should be the end in view 
on both sides, eliminating all ideas of other ` 
domination or of gervility”. oe 


The writer submits that the independence 
of the Bar, so vigorously asserted, by Din 
Mohammed J., is something which is forgotten 
today. The trend of some of-the recent judg- 
ments and the attitude of Courts show a ten- 
dency to assert the superiority of the Bench 
over the Bar, The approach that the Court hag 


144 Journal 


algo a reciprocal duty to perform is entirely 
missing. Ag 9s Gongejuence, an unhappy im- 
balance seems to have crept into the relation- 
_ghip between the Bench and the Bar, empha. 
sising the domination of tha former and the 
servility of the latter. 


Mohammed Shafi v. Choudhary Qadir Baksh 
reported in AIR 1949 Lah 270=(51 Cr. L J 
44 (FB)) is another perfect illustration of the 
point canvassed. An advocate in this case 
informed the Magistrate that an order of ad. 
interim injunction had been passed by a Sub- 
_ Judge restraining further proceedings in the 
Magistrate’s Court by the opposite party. At 
this the Magistrate lost his temper and ad. 
dressed the Advocate thus.—"'This is a foolish 
order passed by a foolish Sub-Judge and 
secured by @ foolish lawyer. From where 
have you come? What is your standing? 
You seem to know nothing oflaw. You are 
instrumental in procuring this foolish order 
and ag such you have committed a crime for 
which you should be sent behind bars.” 
After this the Magistrate told the Advocate in 
® very contemptuous manner that he wanted 
“to teach him» lesson.” Other insulting 
words of the like nature were also hurled at 
the Advocate. The Advocate’s conduct was 
admirable. He would have spoilt his cause 
if he had fulminated. He coolly took down 
word by word the intemperate language of 
the Magistrate and moved the High Court for 
æ rule of contempt. The Foll Bench which 
‘heard the matter took a very serious view. 
It held that, the words of the Magistrate 
amounted to contempt of two Courts viz., 
_against the Sub.Judge’s Court and his own 
Court. In the course of the judgment the 
Full Bench pointed out that insult to an 
Advocate is a very serious contempt of Court. 
The Advocate is only doing his duty. The 
Magistrate had insulted the Advocate without 
any rhyme or reason and did not tender him 
an apology.or redress until the application 
` (fox. contempt) was heard. In all cases the 
prestige and dignity of the Courts must be 
preserved from interference. “No Judge or 
Magistrate has any business to lose his temper 
in a Court of law...and make contemptuous 
remarks about the other Judges or Counsel 
appearing before them. If the parties to the 
litigation feel that they are likely to be sub- 
jeoted to such insulting behaviour at the hands 
of the Presiding Officer of the Court, it would 
shake all confidence in the administration of 
- Justice and would thus pollute the stream of 
justice following the off quoted Wilmot’s 
opinion in Rex. v. Almon.” Although the 
Magistrate apologised in this case, he was 
fined Rs. 50/. and in default sentenced to.s 
month’ 6 impris: Jament, 
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An inspection of Courts today would reveah 
to any interested person the deplorable state. 
of affairs prevailing in the conduct of litiga- 


‘tion, the language used by Judges, the treat. 


ment of Advocates appearing before them and 
the impression cerried by members of the- 
public, 

In Bar Association of Moradabad v. Kotharij. 
(1966 All W R (HC) 197) a Magistrate got un. 
necessarily agitated and ordered an Advocate 
out of Court. The Bar Association took up 
the action of contempt. In that action it was 
held ‘if the Presiding Officer acts in such an 
Outrageous and undignified manner he can 
verily be held guilty of contempt of his own 
Court, for he ig only one of the component. 
parts which constitute the comprehensive and 
manifold concept of a Court.’ 

It is highly laudable that the Bar Associa. 
tion should have taken up the matter aud vin- 
dicated the prestige of itg member. An un. 
influenced and strong Bar Association is the 
greatest professional security of an Advocate. 

A few words on the position ocoupied by se 
Advocate (Counsel) would not bo out of place. 
Warvelle on ‘Legal Ethics’ sums up the posi. 
tion of an Advocate (Counsel) thus: ‘In the 
hurry and rush of modern life and in view of 
the vast volume of litigation passing through. 
the Courts, it is essential to the due admin. 
istration of justice’ that some person shall act 
as sidos and advisers to the Court pressnting: 
in turn each aspect of the case, investigating 
and applying the principles that should govern 
it, collecting and explaining the authorities 
which bear upon it and suggesting the distine. 
tions and analogies which must be regarded 
in arriving at the decision. Thig is the pro. 
vince of counsel and it is largely through the 
labours of the counsel that the judges are 


-enabled to dispatch the business of the Court,’” 


Taking thege observations into consideration,. 
Din Mohommad J., expunged the word ‘sub. 
ordinate’ from ths description of counsel as 
an officer of the Court, given by the Magis. 
trate in the case of Mahant Hukmat Rai.” 
His Lordship gsaic ‘to call such responsible- 
persons subordinate Officers of the Court, is to- 
degrade them to tha level of other ministerial 
Officers of the Court, which is entirely am 
erroneous conception of the position they 
occupy.” 

On the ideal relationship between the Bench. 
and the Bar the writer invites attention to a 
Rule framed by the American Bar, which. 
says “A self respecting independence in the- 
discharge of professional duty, without denial: 
ox dimunition of courtesy and respect due to 
the Judge’s station is the ‘only proper founda. 
tion for cordial personal and official relatione 
between the Bench and the Bar,”. -~ 
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` Phere can be no doubt that the position end 
statas of the Judge entitles him to complstə 
protection and immunity in the discharge of 
his duties fearlessly. Those who are appoint- 
ed to.administer the law should be permitted 
to administer it under the protection of the 
law, independently ani freely without fear or 
favour. This is not meant for the protection 
of a malicious or corrupt Judge but for the 
benefit of the public, whose. interest it is taet 
the Judge do exercise their functions with 
independence and without tae fear of con- 
sequences (Scott v. Stanfield, (1868) 3 Ex. 
220.) 

However the writer most respectfully sab- 
mits that the ends of justice would be betier 
secured, if a steady balance is maintained in 
the relationghip of the Berch and the Ear. 
Although section 16 to some extent erodes he 
immunity of Judges, it does not give equiva. 
lent protection to Advocates, who might sesk 
to avail of it. 

First, under section 13 it ig provided that 
no Court shall impose a sentence under the 
Act, unless it is gatisfied that the contemp; is 
of such a nature that it substantially inter. 
feres or tends substantially to interfere with 
the due course of jusiice. Therefore, unlass 
this controversy is settled and it is accepad 
_ that ill-treatment or discourteous treatment 
of an Advocate whilst conducting a matter is 
serious contempt of Court of 2 criminal natu-e, 
the chances of proceeding und3r gection 16 of 
the Act successfully are very few, particula-ly 
if the incident complained of is single or iso. 
lated. Even a habituelly ineulting and Cis. 
courtous Judge can avoid the consequencas. 
In order to make section 16 really effective, 
ill treatment or discourteous treatement of an 
Advocate, must, when proved, be presumed to 
Interfere substantially with the due course of 
justice, 


Secondly, such incidents of ‘ll-treatment or 
discourteous treatment of an Advocate, whilst 
the latter is conducting a matter, take an oral 
form. There ig no racord tc prove it. Cen- 
viction in the circumstances cannot be easly 
founded on verbal evidence of the complainiag 
Advosate alone. 

Thirdly, the procedure prescribed by fhe 
Act is neither easy nor clesr. Under ssc. 
tion 15, the Supreme Court or the High Cozrt 
can take the necessary action on its own 
motion or on # motion made by the Advocale- 
General or any other person, with the consent 
of the Advocate-General. While it is only 
right and proper that a serious move by way 
of a charge for contempt against a Jucge 
should not be allowed io be made without ihe 
support or consent of some impartial and r:s- 
ponsible person like the Advozate-General, it 
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on the other hand means further fettering the: 
remedy. If there is no fetter on the ill. 
treatment that Advocate receives it is only: 
fair that there should be no fetter on the re. 
dress that he claims. 


Fourthly, if the motion for contempt fails, 
there ‘are chances that tha move may be re. 
versed and the Advocate complaining may 
himself be held guilty of contempt of Court. 
It is not unknown that even representations 
made to proper authorities complaining of the 
conduct of a Judge are not immune from the 
ordinary law of contempt. In the State v. 
Brahma Prakash (AIR 1950 All 556 UPB)) a 
representation made to the Government against: 
the conduct of two judicial officera, was held 
to amount to contempt of Court, because ik 
went past the range of ‘reasonable argument. 
or expostulation.” The earlier dictum of 
Kidwai. J. in Rex v. Nayyar, (AIR 1950 All 
549)=(51 Ori L J 1500) tkat, a representa. 
tion made against the conduct of a judiciat 
Officer, not with an intention to exert pressure: 
upon the Court or to diminieh itg authority by 
vilifying it, but merely with a view to see 
whether he is fit to continue to hcld that 
office. does not by itself amount to contempt of 
Court, was brushed aside in Brahma Prakash’s: 
case. Brahma Prakash’s case is authority for 
the proposition that even a . representation 
made legally to a proper authority against the- 
conduct of a judge would be liable to con- 
tempt, if it exceeds what ig Jescribed as ‘rea. 
sonable argument or expostulation.’ The last- 
mentioned words do not convey any certainty 
of meaning. What is reasonable argument or 
expostulation would be a question of fact in 
each case. The reading of Brahma Prakash’s: 
case however conveys an impression that these 
words are not likely to ba literally construed. 
Therefore, there is æ possibility, that the. 
weapon by way of a motion for contempt, if 
not successful, may well turn out t2 be an 
instrument of self.injury for the complaining: 
Advocate. 


In the-above context, attention is also ane 
vited to O. K. Daphtary v. O. P. Gupta, 
(1971) S CC 626=(AIR 1971 8 C 1132= 
1971 Cri L J 844), the jucgment in which. 
was delivered on 19, March 1971. Here a. 
pamphlet was circulated containing sotrrilous 
attacks upon Shah, J. In a motion fox con. 
tempt at the instance of the Bar Association, ib- 
was held that there can be ro justification for 
contampt of Court. Therefore, in contempt 
proceedings the contemner i3 precluded from - 
taking truth as a plea of defence. If evidence- 
was to be allowed to justify allegatione: 
amounting to contempt of Court, it would tend 
to encourage disappointed litigants ~and one: 
party or the other to the casa is always dis- 
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appointed —to avenge their defeat by abusing 
the Judge. Although this case considers the 
. attack of a disappointed litigant upon a Judge, 
the principle laid down doss not appear to be 
confined to disappointed litigant, alone. If the 
Advocate fails in the motion for contempt and 
is counter charged with contempt at the in- 
stance of the Judge, the plea of justification 
‘by way of defence will not be available to 
‘him. ‘In these circumstances, the writer sub. 
mita that, the machinery provided by sec- 
‘tion 16 is not only practically difficult, but 
‘algo dangerous, unless the law is clarified and 
‘made effective by providing that, the Advocate 
-who hag failed in the bona fide proceedings 
for contempt against a Judge will not be 
liable to face a counter charge for contempt 
‘himself or that if such a counter charge is 
allowed, all pleas including that of justifica- 
‘tion, will be available to him afresh. 


A brief survey of the law as it prevails 
today shows that the Judge is well protected, 
‘both in Criminal and Civil.law. The Judge 
is amply protected in criminal law by t28 pro- 
. visions of sections 77 and 499 (seventh and 
ninth exceptions) of the Indian Penal Code, 
in respect of anything done while acting judi. 
‘gially or words spoken in the course of judicial 
‘proceedings. In civil law, the Judge gets the 
protection of the Judicial Officers Protection 
Act, 1850, in respect of any act done in the 
discharge of hig judicial duty. In both cases, the 
only requirement is that good faith, which 
is pregumed, until the contrary is proved. 


While it ig both right and proper that the 
Judge should hold and enjoy such immunity 
and superior status in order to enable him to 
dispense justice fully and fairly and without 
fear of Gongequences, the writer feels that, 
in the interest of administration of justice, a 
system of check and balance be evolved which 
would keep the scales of justice evenly balanc- 

_.ed. The Bench and the Bar both are the 

. instruments of justice and justice cannot be 
effectively administered ifthe relationship 
‘between the two is grossly imbalanced or one 
is favoured at the expense of the other. 


One suggestion is that the remedy provided 
‘by section 16 be made more realistic and 
' practicable by removing the difficulties indi- 
cated above in proceedings under it. 


"Secondly, it is suggested that, the sacrosanct 
‘approach so far adopted be modified. If the 
. ‘principle underlying section 16 ig recognised, 
' åt ig necessary that a thorough enquiry be 
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made into any complaint against a Judge, whs- 
ther by way of representation to the appro. 
priate Govt. authorities or by a resolution of 
the Bar Association or otherwise to the Chief 
Judge of the Court. It ig respectfully sub- 
mitted that, the approach so far adopted, 
namely, merely making an allegation against 
a Judga, tends tə undermine the confiden3e 
of the public in the Judiciary, without more, - 
in itself amounts to contempt of Court, is 
wrong. What is wrong is not the mere making 
of an allegation, but failure of the maker to 
prove it, when called upon to do so. A fair 
opportunity at the enquiry will bring out the 
true facta. The prestige of the Judiciary will 
ba better preserved and the confidenze of all 
in the administration of Justice will be better 
protected, if the truth is not allowed to be 
shrouded in any manner. 


Thirdly, the writer feels that an internal 
procedure would perhaps prove to be far mora 
effective than the machinery of section 16 
which makes a public spestacte of the incident 
complained of. If the Chief Judge of the 
Court, invested with necessary powers, finds 
gubstance in the complaint made to him, action 
may be taken against the Judge concerned. If 
the complaint is found to be trivial or frivolous. 
the complainant may be suitably dealt with. © 
A record in all cases should be maintained of 
all such complaints and action taken thereon. 
Such record should be annually forwarded to 
the disciplinary authority of the Banch and 
the Bar, respectively. The writer feels that, 
an internal procedure of the kind suggested 
has much to commend itself. Besides being 
quicker and avoiding publicity, it has the 
advantage, on the one hand of making tha 
complainant feel that his grievanca hag bean 
heard, and on the other hand, of making the 
Judge realise that the Court is not his kingdom 
and the complainant does not have to go far 
to seek redress for the ill-treatment meted ont 
to him. This procedure is recommended in 
addition to and noi in substitution of the pro- 
posed amendments to section 16. The benefit 
of thig procedure can be achieved by mere 
administrative instructions. No legislation 
would be necessary. 


Tn conclusion, the writer submits that, the 
Bench and the Bar are both the wheelg of 
Justice and if one wheel is left unrepaired, 
the machinery for the administration of justice 
is bound to creak dangerously, if not atop 
altogether. 
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“ADMINISTRATIVE TRIBUNAL AND THE WELFARE STATE” 
By : — K. B. MOHAMEDZUTTY, LL. M., Edappally, Cochin. 


The Welfare State dispenses social servicas, 
manages industry, controls economy and ects 
ag arbitrator between conflicting interests. 
Publis interest is involve in its activities either 
in the form of social security or in the form of 
social obligations. The Administrative Tvi- 
«bunal is an off-shoot of Welfare State, and it 
-developed in major legal systems, although it 
did not begin everywhere at the same time 
and did not produce everywhere resulte in 
‘equal measurement. As a vital organ of she 
State, the Tribunal is too much bound up with 
dts complex and numerous functions. The 
famous Franks Committee in England 3b- 
serves : “Reflection on the general social and 
-economic changes of recent decades convinces 
-us that tribunals ag a system for adjudication 
‘have come to stay.” In the field of deciding 
«disputes between the government and she 
people tribunals can function exceptionelly 
well, 


The tribunals have certain advantages over 
ordinary courts: namely, expertise, expedition, 
freedom from technicality, cheapness and ac- 
«seasability. Modern laws are highly techn‘sal 
and complex. As time is short, and legal inform- 
ation endless, Judges of ordinary Courts cannot 
be expected to possess specialised knowledge in 
all matters. For sound decision-making a 
thorough grasp of the legal problems ig an 
essential pre-requisite. Intense specialisat.on 
ig necessary for clear understanding of lawa, 
and also for consistency of judicial decisicns, 
which is a mark of the rule of law. Tribunals 
are specialised bodies in the respective fields 
assigned -to them. They are constituted with 
experts in the field of law and administrat'on. 
‘With the necessary expertise, tribunals aim at 
Sxpeditious disposal of cases. Delay is indubdit. 
ably a stigma in the remedial process, bace ise 
justico delayed amounts to its very derial. 
The Supreme Court observes in a recent judg. 
mont: “It is a notorious fact that, vestins a 
right is long years’ distance away from geting 
the remedy, thanks to our legal process with 
its ‘slow motion mood. A jurisprudence of 
quick-acting and comprehensive remedies de- 
manding re-structuring and streamlining of the 
judicative apparatus and imparting operaticnal 
apeed ani modernisation of the whole adj-<cti- 
val law and practice, is urgent and important 
—an observation we make hoping that Pa-lia- 
ment will programme for such a construciive 
change for the good of the community. in 
consultation with the Court and the Bar. That 
legal instrumentality alone truly sustains the 
rule of lew -whioh delivers justica with in. 
expensive celerity, finality and fullness. The 


big right-remedy gap is the bane of our 
system. We regard it our duty to mention this 
dimension of justice and this desideratum of 
systemic reform so that repetitive litanies to 
end laws delays may be intelligently heeded 
by the law makers instead of joining the 
chorus against the Court.” (A. I. R. 1877 8 C 
1569 at p, 1572). As Courts are overburdened 
with work delay is inevitable in the ordinary 
course. By giving up cumbersome prozedures 
and technicality and by introducing adequate 
flexibility into the judicial process, delay can 
be avoided. Tribunals seek to achieve speedy 
justice through simple procedures. Proasibitive 
cost of justice ig another hurdle in tha way. 
In a socialist legal system justice must be 
available at a cost people can afford. The cost 
ig legs in tribunals as a result of which justice 
may not operate unequally and to the dis- 
advantage of the poor. The forum of justice 
must be easily accessible to the people in a 
welfare State. Jiven though one can appear 
before Courts unassisted by a lawyer, he will 
not be at ease before Court as he is fettered by 
technical rules of procedures. The atmosphere 
in tribunals, on the other hand, is so informal 
that he is in a position to present his own case 
without nervousness. These qualities of tri- 
bunals eminently suit them to the modern 
situation. 


For exemplary working of tribunals the 
Franks Committee in England suggested three 
safeguards which should regulate the adjudi- 
catory process, namely, openness, fairness. and 
impartiality. The 14th Report of the Law 
Commission of India (1958) also recom. 
mended that the tribunals must function with 
openness, fairness and impartiality, as they 
affect valuable rights of citizens and impose 
onerous obligations upon them. In other 
words, tribunals should conform to the rules: 
of Natural Justice in order to prevent mig- 


carriage of justice, In the first place, natural `., 


justico demands that no man ghall be a judge 
in his own cause. This rule guarantees ad- 
ministration of justice impartially, objectively 
and without biag; In the second place, natural 
justice requires that no man ghall be con- 
demned unheard. The party should be given 
an opportunity of being heard and to adduce 
relevant evidence he relies upon. Though 
these are the two cardinal rules of natural 
justice, as observed by Hon'ble Mr. Justice ` 
V. R Krishna Iyer, ‘‘natural justice, like 
modern physics, is expanding -rapidly and 
becoming even metaphysical, as an inevitable 
sequel to the insistence of civilised man on 
civilised processes. for affecting » citizen's 
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’ Civil rights i. e. on just means to reach just 
. ends.” (A I R 1970 Ker 142, at p. 152). The 
trends of judicial decisiong indicate that the 
-rules of natural justice will also include the 
requirement of reagoned decision. That is to 
say, the decision should be articulate and 
explicit in order to provide satisfaction to both 
sides that their contentions had been properly 
considered in arriving at the decision. Reason- 
ed decision further ensures that the same ig 
reached according to law, not whimsically. 
Hon’ble Mr. Justice P. N. Bhagwati observes 
in a judgment of tha Supreme Court: "It ig 
essential that administrative authorities and 
tribunals should accord fair and proper hear- 
ing to the persons sought to be affected by 
their orders and give sufficiently clear and 
explicit reasong in support of the orders made 
by them. Then salonas administrative autho- 
rities and tribunals exercising quasi.judicial 
function will be able to justify their existence 
and carry credibility with the people by 
inspiring confidence in the adjudicatory pro- 
cess.” (A I R 1976 S C 1785, at p. 1789). 


The Franks Committee made valuable 
recommendations for the efficient functioning 
` of tribunals in England, the most important 
of which wag the setting up of a Council on 
Tribunal to supervise the functioning of 
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tribunals. In England guch a Council on 
Tribunal ig established under the Tribunal 
and’ Inquiries Act, 1971. On getting complaints 
about the working of tribunals, it investigates. 
and reports to the Government. At times, a. 
member of the Council sits with the tribunal 
to watch its working and reports to the 
Council. It is worthwhile to examine whether 
such a Council on Tribunal would be useful. 
in the Indian context as well. The Law Com. 
Mission in its 14th Report recommendad: 
legislation ‘“‘providing a simple procedure: 
embodying the principles of natural justice: 


- for the funstioning of the tribunals.” It 


appears that such a meagure would provide. 
necessary uniform procedural guidelines for- 
the working of tribunals. 


Today, as the law spreads its web into new 
realms of life, administration gathers strength. 
and vitality. In tha legal order of Welfare: 
State, norms of justice in conformity with. 
social needs of the time must be developed 
through adjudicatory process. It behoves the: 
administrative justice to serve public interest- 
giving due regard to citizen's right. Whilst- - 
striking the necessary balance in “this arda, ` 
the drive and initiative of the administration: 
should not be discouraged. 
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THE INDUSTRIAL LAW. By P. L, Malik, 
` 42th Edition. 1977. Eastern Book Com. 
pany; 84, Lal Bagh; Lucknow, Pp, IX & 

1365. Price Rs, 85/.. 

Sinco the last edition (1974) there have 
been many Legislative changes in this field. 
Many major Acts and Rules have been ex- 
haustively amended. To mention only some of 
them; we have the Coal Mines Provident 
Fund and Miscellaneous Provisions Act, tha 
Employees’ Provident Fund Scheme 1952, the 
. .Employees’ Family Pension Scheme 1971, tha 
State Insurance Act 1948. the 


Act 1947, the Maternity Benefits Act 1961, 
the Payment of Bonus Act 1965 the Payment 
of Wages Act 1936, the Working: Journalists 
. (Conditions of Service) Act, 1955. and the 
Workmen's Compensation Act 1923. The latest 
notificaticng and amended Rules relating to 
the Apprenticeship Act, the Industrial Emp- 
loymoent (Standing Orders) Rules. the Payment 
of Bonus Rules 1975 and the Payment of 
_ Gratuity Rules 1972 have also been incorpo- 
rated, . 

2. Among the new Statutes incorporated in 
this edition, mention may be made of the 
Beedi Workers’ Welfare Fund Ach 1976, 
Bonded Labour System (Abolition) Act, 1976, 
‘Contract Labour (Regulation and Abolition) 


Central Rules, 1971, Employees’ Import Linked: 
Insurance Scheme 1976, Equal Remuneration. 
Act 1976, Iron Ore Mines and Manganese Ore- 
Mines Labour Welfare Gess Act and Salas 
Promotion Employees (Conditions of Services}. 
Act 1976. 


3. All old and new State Amendments have: 
been included under the relevant statutes at 
appropriate places, and all the statutes have 
been further annotated by important recent 
tase law. The utility of the book has therefore. 


R.S.S. 


deen greately enhanced. 
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TAXATION OF COMPANIES AND 
THEIR OFFICERS. Fourth Revised 
and Enlarged Edition. 1977, (Incor- 
porating the provisions of the Finance: 
Act, 1976, the Taxation Laws {Amend- 

` ment) act, 1975 Payment of Bonus. 
(Amendment) Ordinance, 1976 and 
other allied Acts and Rules (up- to date), 
By Ram Niwas Lakhotia, M. Com.. 
LL.B, Advocate and Tax Consultant. 
Asha Publishing House, 1A Love Lock: 
Place, Calcutta-19. Pp, lxxxxi and 826. 
Price, Rs. 90. 


In the sphere of direc} aca tna! role of 
Corporation Tax hag recently increased, and 
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:sompsnies, it ig believed, contribute by way 
of income-tax the highest revenue of ell 
-agsegsees to the Centre. -Yet the Corporatien 
tax structure is so complicated. that an author - 
tative guide-book was badly needed. The 
volume under review geeks to fill this need. 


2. The book explains in a lucid manner the 
provisions of the law with the help of abot. 
140 practical problems fully solved. Usefal - 
‘Charts and tables on provisions regarding the 
rectification of mistakes, deduction of tax at 

‘-gource, penalties, prosecution, different tines 
limits, duties of principal officer, appella'’e 
procedure, payment of court-fees, and rates if 
‘tax applicable to companies have been given. 
‘There ig also a special chapter on the assess. 
ment of directors and other officers of cor. 
panies and a Chapter on the provisions of ths 
‘Companies (Profits) Surtax Act, 1964. In this 
-dition {here is also a new chapter on acquisi- 
tion of immovable property, income.tax, raids. 
and the Settlement Commission. It incorpz- 
rateg the changes effected by all allied enac- 
ments and rules issued since 1961 in go far sg 
they affect the assessment of Companies ard 
their officers. The case law has baen brouget 
up. to date till 1976 and it includes algo several 
unreported Supreme Court Judgments. 

-3. The book hag four Parts and thirty 
Chapters, dealing with the detarmination «f 
total income, assessment of companies in 
special cases, assessment, collection and ap- 
pellate procedure, in addition to a table cf 
Cases and index. It is intended to be a practi. 
cal hand book for companies, directors, execr. 
‘tives, accountants and others, in their day > 
day handling of the complicated problems «f 
‘companies. References to statutory provisions 
-and Case law ara up to date and go to make a 
fine book of reference. R.S.S. 


CONSTITUTIONAL LAW OF INDIA, 
by Dr. Durga Das Basu, 1977. Prentics 
Hall of India Pvt, Ltd., New Delh:, 
Pp. xxxviii, 564, Price Rs. 25/-. 
Whether we like or not even the abomiz-. 

able provisions of the 42nd Amendment Ac, 

1976, are going to remain as part of tka 


Constitution till the new Government succeeds . 


in pursuading the Congress Parliamentary 
Body in’ Rajya Sabha not to oppose the bill 
for amendment or till such time that tka 
composition changes in favour of the rulirg 
party. : 
The 42nd Amendment Act has gerious_y 
impaired certain basis features of the Consti- 
tution like judicial review of ordinary laws (See 
Arta, 32A, 131A (1), Art. 310 (as amended) 
Art. 31D, Arts, 144A and 228A (3) and (4° ) 
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judicial review of Constitution Amendment 
Acts (by introducing clause (4) and <5) in 
Article 368), primacy. of fundamental rights 


‘(they are now reduced to a pitiabla minimum), 


balance between different organs of the State 

(it now stands disturbed at the cost-of the. 
Judiciary, which alone can effectively ensure 

justice to’ the citizens as against tha other 

organs. of the State), Centre and Stata rela. 
tions. (the existing Central bias now ‘atands 

accentuated by introduction of new Art. 257A, 

31D (2), 102 (1) (a), 191 (1) (a), 323A £1)(2), - 
Entry 2A in List I and adding several new 

entries in the Concurrent List). The learned 

author has discussed implications of these new 

provisions in the introduction and more 

minutely whila analysing each of tha reg. 

pestive provisions in the text of the book. 


As assured by the learned.author himself 
in the Preface though thers is no judicial 
gloss ag yet on the new or amended provisions, 
the reader will find that they have: been 
thoroughly examined in this book with refer. 
ence to the éxisting law, so that the Bar, the 
Bench and the litigant may, ab a glance, 
ascertain where we stand to-day, particularly 
in view of the fact that it will take some time 
for the Government to do away with the 42nd 
Amendment. 7 


This timely publication would certaialy be 
welcomed by one and all. . R.8.K. 
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JUDICIAL REVIEW OR CONFRON. 
TATION? By Justice H. R. Khanna, 
1977, The Macmillan Company of India 
Ltd. Pages 78, Price 9.50. ; 


‘Does the Suprams Court judgment in the 
Kesavananda Bharati Cage and the concapt of 
the basic structure of the Constitution craate a 
confrontation between the Courts and the 
legislature ? Does that judgment stand in the 


way of socio economic legislation ? Does not .~ 


Art. 31.C as insroduced by the Twenty-Fifth 
Amendment ccntain dangerous seeds of na- 


tional disintegration ? Does the provisions of ae 


Clause (4) of Art. 329-A by which the con. | 
atituent authority in effect prescribed that no 
election law was to govern the challenge to - 
the election of the appellant and that the 
game in any case was to be valid in al: res- 
pects is a permissible piece of constitutional 
amendment and whether it is void on the. 
ground that it affects the basic structure of the 
Constitution ? The learned author has facili- 
tated understanding of these constitutional 
issues by reproducing relevant portions from ` 
his celebrated judgments. In Kesavananda 
Bharati Caso (ATR 1973 S O 1461) and Mrs. 


` Gandhi’s election Case (AIR 1975 S O 1590). ` 
The learned author has, however, refrained 
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from offering any comments ag such on the 
-queries or doubig raised in that judgment. 
The author has algo refrained from saying 
anything about the merits of the 42nd Amend- 
ment or about the question as to whether 
despite the addition of the new clause in 
Art. 468 to the effect that no amendment shall 
be called in question in any Court, the validity 
of the 42nd Amendment can still be challenged 
in Courts. 

Though the scope of the book is thus nar. 
rowly limited the reader wiil find in this 
book well edited extracts from the two judg. 
ments that put into proper perspective ques. 
tions about the judicial review or basic 
structure of the Consiitution. R.8.K. 








INTERPRETATION OF STATUTES 
by A. P. Chatterjee, M.A., LL,8., Ad. 
vocate, First Edition 1977 Eastern Law 

. House, Calcutta, Pages 467, Price 
Rs, 40/-. 


This eminently readable book mainly deal. 
ing with technique of interpretation of statutes 
attempts to collect, systematise and classify 
the principles applied by Courts. The author 
has gathered his material from the decisions 
of the Supreme Court, Privy Council and 
English and American Courts. The-author 
hag adopted a logical approach and has reveri-. 
fied principles stated in the works of Hale. 
bury’s Laws of England and Craies and 
Maxwell in the light of case law in India. 


-In England Courts cannot declare any law 
-ultra vires, except that by-laws have often 
been declared ultra vires on the ground òf 
being unreasonable and rules and regula- 
tions have been struck down if they are ultra 
` vires the statute under which they are made. 
In India, statutes axe declared ultra vires if 
` they run contrary to the provisions of the 

Constitution. The 44th Amendment to the 

Constitution has, however, considerably res- 
` tricted the power of the superior courts in this 

respect. The administrative statutes in India 
have also to pass the the test of being con. 

atitutionally intra vires. The learned author 
has, therefore, devoted a whole chapter tc 
right of hearing in Administrative Actions 
and has ably brought out the difference in 
treatment in this respect in the U. K. and 

India. An eñtire chapter of about 20 pages 

deals with the principles of interpreting the 
- Constitution. Herein the author has very 
ably discussed the leading Indian Oases anc 
-, hag in conclusion expressed an opinion that he 
` would like the Judges to be committed to the 
Direetive Principles as such, though not tc 
the executive opinion of such prinsiples. 


REtIEWSs 


A. I. Re 


The basic principles of construction and- 
interpretation of statutes do not change essen- 
tially from ona country to another but in their 
application differences develop. This book 
will commend itself to the profession for it 
notes such differences and explains them in: 
their proper perspective- R. 8. K. 


THE MONOPOLIES & RESTRICTIVE 
TRADE PRACTICES ACT, 1969. By- 
Dr. N. K. Sengupta, 1977. Eastern Law: 
House, Calcutta. Pp. (24) and 368.. 
Price Rs. 35; £3; $. 6. 


Does tha Manöpoliss and Restrictive Trade. 
Practices Act stifle industrial growth ? Is it. 
unnecessary in the present stage of our econo- 
mic development? These views have been. 
ably met by the book under review, which 
defends the Act as our effective instrument. 
for regulating monopolies and the concentra. 
tion of economic pawer. The three main objec. 
tives of the Act, vividly explained in the. 
book, are to control and regulate the concen. 
tration of economic power to the common: 
detriment, to control monopolies and restric. 
tive trade practices, and to prohibit restrictive. 
trade practices unless they can be justified as. 
being in the public interest. 


2. There are nine chapters in the book, 
which hes several useful appendices as well as. 
an index and a table of cases. Chapter IIT of. 
the M. R. T. P. Act, which is concerned with. 
the prevention of the concentration of econo- 
mic power in private hands only, seeks to 
regulate the future growth of these houses 
and undertakings in accordance with certain 
social and national priorities and not to stop- 
any further growth of these companies. For 
the first time itis believed that a formal law: 
has been enacted saeking to control and regu- 
late restrictive trade practices. This Act has. 
been in force for less than eight years, but, 
althongh the Commission has already sub. 
mitted its report on a number of applications: 
and started proceedings regarding a number 
of restrictive trade practices, it may take some 
time for itg full impact to be felt. In the 
absence therefore, of Indian cage law, the- 
author has had to draw heavily on the English 
and American cage law on the subject. While- 
the book waa being written, the new Com-. 
panies (Amendment) Act, 1974 was passed, 
and it ig of great significance in the adminis- 
tration of the M. R. T. P. Act. Major issues: 
in connection with the day.to.day operation of 
the Act, with which company secretaries, com- 
pany accountants and company lawyers are. 
concerned. have been separately included in a 
“Note to Practitioners”. The lateat Monopolies 
and Restrietive Trade Practices (Amendment) 


1977 y mi r wf 3s. sy 
Rules, 1076 Lent ‘boon ing dea as an 
appendix. ~ ~ 


3. It has probably reboots the notice of. 
the author that the decisions of the M. R. T. P. 
Commission are reported e. g. in Taxation Law 
Reports published by the A.I.R Lid. This 

“hag resulted in the absence of citations for 
-thoge-decisions both in the table of cases and 
the body of the book. Such citations would 
obviously haye been very pon to the 
„lawyers. R. 8. 8. 


“THE MACHINERY OF SUCCESSION. 
By J. Gareth Miller, LL.M. (Wales) 
LL. B. (Cantab), Solicitor, Reader in 
Law, University College, Cardiff. Pro- 
fessional Books Ltd., Milton Trading 

‘ Estate, Abingdon, Oxon. Pp. xliv and 
342. 


In looking at the machinery of succession 
in England this book concerns itself with not 
only the transmission of property by will or 
intestacy, but also by means of ‘will substi. 
tutes’. It looks at the characteristics of the 

different methods of transmitting property 
‘gratuitously, in otherwise than by sale or 
nane. It is also concerned with the factors 
ich govern the choice of method. It seeks 


_ Reviews og 2t Pi : x 


-on some topics such ag the construction of- 


> 


Journal oe 


to las. How, far does it succeed? What - 
should be the aims of the law in this sphere? _ 
Before looking at the different methods of ~ " 
transmitting property, it considers some basie ~ 
principles of the law of succession, > 


`2. The Author refers to the position in other ots 
legal systems, but has not included material ~~ ee 
wills, which find a place ina comprehensive, 
text book on the law of succession. It Howeretit 
takes account of gratuitous inter vivog vane? 
fers as well ag of testamentary dispositions, 
and of the growth of life assurance and pen- 
sion funds and their effect on the machinery 
of succession. The protection of the family 
and the protection of creditors are two of the K3 
matters which are considered fully, as well ag ae 
the factors likely to influence the choice of © d 
machinery, including the impact of taxation. — — te 
The book considers the relationship pee 
gifts inter vivos and succession on death, dot 


> Fs 
tions, joint holding of property; Ste os bs 

å oa 
business and employment interests,- and og Aa 
mortem succession arrangements. Apart ‘rom 2 * 0 
tables of cases and statutes, there isan index: 


The law is stated as on 1st August 1976) but ~ 
only brief references are made to the Finance 
Act, 1976, the Legitimacy Act, 1976 and the 





ma 
“to examine the aims of the law in this sphere Adoption Act, 1976. s= 
and to ask: What interests does the law seek o> BB. s. AE A 
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_ Goa Daman and Diu’ Advocates’ Asso- 
: ciation Souvenir: — The Souvenir was pub- 
lished on the occasion of the conference held 
n 15th and 16th January 1977. I: contains 
interesting articles by eminent lawyers of 
is territory on important topics like — Uni. 
form Civil Code, Compulsory registration of 
_ marriages, Legal aid to the poor and the like. 
M.V.J. 


—— — 


LEGAL APPROACH TO ORISSA 
LAND REFORMS by R.N, Das, Advo. 
eate, Assisted by P. K. Dash, Advocate, 
1977, Cuttack Law Times, Cuttack-2, 
Pages XXXIV, 286, IV Price Rs. 30/.. 


This book deals with Orissa Land Reforms 
Act (XVI of 1960). The explanatory notes 
are based on decided cases and would be of 
considerable help in apgzPeoting the provi- 
sions of the Act. à 
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‘The Orissa Land Reforms (General) Rules, 
1965’ and ‘The Orissa Land Reforms (Finan. - 
cial) Rules, 1975’ are also included in the — 
book. RSK. o 

(1) Sanatan Dharma and Law.— B 
on an extempore speech delivered by uste.” cY 
Shri K. B. Panda; of tho Orissa High Court ș pri e 
on the first day of the All World Religious. . 
Conference at Puri on 1st Dec. 1974, publi:.> | o 
cation of which has the blessings of His Holi- + 
ness Jagatguru Sri Sankaracharya of Kanchi, ~ 
Kamakoti Peetam. Published by Naitika = — 
Punaruthan Samiti (Society for Moral Rear- “ 
mament). Pages 104+ii Price Rs. 10/7- U.S. A. T y 
$ 2°00; £ 1°00. ni 

(2) Selected Topics in Law of Torts ` 
(Theory and Cases) — First Edition 1977, 
by Shri J. R. Monga, M.Com., LL B., Shri Ram. ` 
College of Commerce, University of Delhis `. 
Singhal Publication; 16-UB., Bungalow Road,. e” 
Delhi.. ion Pires Price Rs. 8.00. ye 

L.K K. 
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Be Sere 





The Hon’ble Mr. Justice 
A. D. KAUSHAL, Chief Justice 
Punjab and Haryana High Court. 
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Land Tribunal Kant 288 (Oct) 


Madhaba v. Raghunath Orissa 302 (Oct) 


Mahacev Prasad v. Ram Swarup . 
All 34 (Mar) 
Mahanenda Mazumdar v. Kunja Behari 
Achari Cal 25 (Feb) 
Mahender Pershad Jain v. Municipal Cor- 
poration of Delhi Delhi 130 (May) 
Mahommed Akbar Husain v. District 
Judge, Allahabad All 351 (Dec) 


Mahommed Ayub v, Mohd. Sharif 
All 83 (Apr) 
Mahommed Habib v. Deputy Director of 
Consolidation, Jalaun All 152 (Jun) 
Mahommed Haider v, Nuran Ahmad 
All 45 (Mar) 
Mahommed Maqbool Dar v. Mohd. Ashraf 
Khan J & K 212 (Jul) 
Mahommed Shafi v. Mohi-ud-Din 
J & K 368 (Dec) 
Mahommed Sohail v, Zulfekar Haidar 
Pat 65 (Mar) 
Mahormmed Yunus Dr. v. The 3rd Addi- 
tional District Judge, Mirzapur 
All 349 (Dec) 
Mahurilal Agarwalla v. Dusasan Sahu 
Orissa 298 (Oct) 


Maini H. L. v. Punjab National Bank 
J & K 287 (Oct) 
Mallapalli Narasinga Rao v, Land. Re- 
forms Tribunal Andh Pra 231 (Aug) 
Mallikarjuna Kallayya Swami v. State of 
Karnataka Kant 54 (Mar) 
Mallikarjun Virappa Puned v. Govind 
Waman Kulkarni Kant 103 (Apr) 


Mandal & Majumdar Construction Co. 
v. State of West Bengal 
Cal 127 (May) 
Mangali Singh v., Prescribed Authority 
All 314 (Nov) 
Man Mohan Lal v. Balbir Singh 
Delhi 47 (Mar) 
Maria Artimisia Ferreira v, Maria Arcan- 
gela Ana Conceicao Especiosa Silveira 
Goa 330 (Nov) 


. Market Committee Jaitu Dist, Faridkot 


v. State Punj-306 (Oct) 
Mata Badal Pandey v, Board of Revenue 
All 41 (Mar) 
Mathai K. K. v. Mater Dai School 
Delhi 242 (Aug) 
Mathura Prasad Missir v. Mst. Fulmati 
Kuer Pat 173 (Jun) 
Mayawati Smt. ve Dharam Pal Sharma 
All 75 (Apr) 
Meghmal Ghosh v. Indu Bh. Ghosh 
Cal 236 (Aug) 
Meek Singh v. State Him Pra 334 (Nov) 
Mishrilal v. Shiv Charan 
Raj 142 (May) 
Mohanlal v. State Raj 68 (Mar) 
Monthrapalli Padippura Atta Koya An- 
droth Island v. Neelathypura Kunhi 
Seethi Koya Thangal Ker 339 (Nov) 


Municipal Board Khatauli v. Nanhey 
Mal All 35 (Mer) 
Municipal Ganora of Delhi v, Veena 
Mehta Smt. Delhi 240 (Aug) 
Mushtaq Ali Khan v, State 
Pat 178 (Jun) 
Nakul Chandra Das v. Md. Tayab Ali 
Gauhati 365 (Dec) 
Nandjee Sahu v, Mangal Bachia 
All 316 (Nov) 
Nandlal v. State Raj 143 (May) 
Nanumal Rijumal v, Lilaram . Vensimal 
Guj 245 (Aug) 
Narang Overseas Pvt. Ltd. v. Mehar 
Chand Kohli Delhi 363 (Dec) 


Narasimhaiah P. Dr. v. P. V. Subba Rao 
Kant 272 (Sep) 

Narasingha Charan v. Lokanath 
Orissa 120-A (May) 

Narinder Singh v. Rattan Chand 
Delhi 327 (Nov) 
Ltd. v. Vinod 
All 193 (Jul) 


National Insurance Co, 
Kumar Bansal 
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Nazibar Rahman Mella v. Dilip Kumar 
Roy Cal 91 (apr) 
ar Liquidator v. Mrs, G. C. Mukher-~ 
All 116 (May) 
Oriental Bank of Commerce Lid v. M/s. 
Rajkumar and Co, Delhi 203 Gul) 
Padma Ltd. v. State of West Bengal 
Cal 26 (Feb) 
Padmanabha Shetiigara v. U. Srinivasa 
` Acharya Kant 102 (apr) 
Pakeeraiah K. v, Shri Renganayakaswa- 
mivari Temple Machilipatnam 
Andh Pra 230 (£ug) 
Pandhitha Murthyacharya v. Land 
Tribunal Tumkur Taluk, Tumkur 
Kant 27L (Sep) 
Panjumal Daulattam Firm v. ` Sakhi 
Gopal Mach Pra 107 (Apr) 
Parag v. Sheo Ratan All 79 fpr) 
Parmal ‘Singh v, D., D, C, Meerut 
All 194 Gul) 
Pataliputra Co-operative House Con~« 
struction Society Ltd, v. State 
Pat 69 (Mar) 
Patnaik L, N. v. State Orissa 305 (Oct) 
Prahlad Rai v, 3rd Addl. District Jucge 
All 185 (Jun} 
Pratap Chandra v, Ishan Chandra Neth 
Gauhati 285 (Oct) 
Prem Chand v, Smt, Pushpawati Devi 
All 250 (Sep) 
Prem Sagar Kumra v. Panna Lal Kumra 
Cal 95 (Apr) 
President, School Building Committee, 
Smailpur v. State J & K 210 (Jul) 
Prithvi Nath Sao v, State Pat 70 (Mar) 
Probodh Chandra Roy v, Life Insurance 
Corporation of India Cal 325 (Nov} 


Pukhdi Smt, v, Paras Ram 
Him Pra 275 (€ep) 
Purshottam Das v. VIII Additional Dis- 
trict and Sessions Judge 
All 120 (May) 
Purshottam Pandey v. Badri 
All 80 (Apr) 
Pushpa Smt. v, State of Jammu & Kesh- 
mir J & K 277 (Eep) 
Pushpalata Mondal v, Corporation of Cal- 
cutta _ Cal 46 (Mar) 
Radheylal v, Ratansingh 
Madi Pra 340 (Nov) 
Radhey Shyam v. Sunder Lal 
All 76 (Apr) 
Radhey Shyam v. Zila Parishad, Hardoi 
All 71 (Apr) 
Raghubir v, Devendra Kumar Arora 
All 82 (Apr) 
Hepnuneth v. Kedar Nath 
All 119 (May) 
Rai ‘Chand Dewan Chand v. R. K. Brat- 
nagar Smt. Him Pra 136 (May) 


Rai S. N. v.- Union of India 
Delhi 243 (Aug) 
Raj Bahadur Singh v. Smt. Gaura 
All 149 (Jun) 
Rajkumar Sanayaima Singh v. Soram 
Ningol Kshetrimayum Onzbi Ibemhal 
Devi Gauhati 51 (Mar) 


Raj Narain Jain v. 4th Additional Dis- 


trict Judge, Allahabad 
Raj Rani v. Yad Ram All 355 (Dec) 
Rajrani Saxena Smt. v, Yadram Chau- 
rasia Madh Pra 218 (Jul) 
Ramakrishnan K, v. Authorised Officer 
(Land Reforms) Madurai 
Mad 170 (Jun) 
Ramankutty v, Krishna Iyer 
Ker 106 (Apr) 
Ramanna V. v, Bangalore University 
` Kant 371 (Dec) 
Ramaswamy Naicker N. v. V. G. Rama- 
swamy Naicker Mad 341 (Nov) 
Ram Chander v. Gokal Chand Gupta 
Delhi 239 (Aug) 
Ram Charan v. Board of Revenue 
U. P. Allahabad All 247 (Sep) 
Ramdulari Kuar v, State of Bihar 
Pat 66 (Mar) 
Rameshwar Dayal v. Durga Devi 
All 74 (Apr) 
Ram Kali v. Prescribed Authority, Sultan- 
pur All 115 (May) 
Ram Kishan v, District Judge, Banda 
All 38 (Mar) 
Ram Lakhan Chaudhary v. Raj Narain 
Sah Pat 141 (May) 
Ram Pal Singh v, Amar Pal Singh 
All 85 (Apr) 
Ram Prasad v. State Raj 182 (Jun) 
Ram Pratap Singh v, District Dy. Direc- 
tor Consolidation-cum-Collector, Allaha- 
‘bad All 319 (Nov) 
Rampur Engineering Co, v. Behari 
All 249 (Sep) 
Ram Pyare v. Narendra Kumar 
All 118 (May) 
Ranga Reddy A. v. General Manager, Co- 
operative Electric Supply Society Ltd. 
Anch Pra 232 (Aug) 
Ras Mohan v. Shiv Nath Chaurasia 
All 195 (Jul) 
Ratanlal v, Gram Panchayat Agolai | 
Raj 308 (Oct) 
Rati Kanta Mosat v, State of W. B, 
Cal 261 (Sep) 
Ratna Devi Smt. v. Smt, Vidya Devi 
All 146 (Jun) 
Rattan Devi Jamwal v. Union of India 
J & K 336 (Nov) 
Ravi Dutt v. Smt. Phool Wati 
Delhi 48 (Mar) 
Ravi Verma v, Sheo Pal Singh 
All 5 (Feb) 


All 9 (Feb) 
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Rengarej] Naidu v, Bhakthavatsalam 
Mad 296 (Oct) 
Revanna Siddappa Hadri v. Asst. Com- 
missicner, Indi Division, Indi 
Kant 338 (Nov) 


Rochelle Traub v. Sunil Chorone Ro- 


quitte Cal 265 (Sep) 
Romesh Chander v. Financial Com- 
missioner J & K 268 (Sep) 


Roop Rani Smt. v. Deputy Director of 
Consclidation U. P, Lucknow : 
All 147 (Jun) 
Sadhu Sharan Das v. State 
Orissa 221 (Jul) 
Saha Institute of Nuclear Physics Co- 
operative Housing Societies Ltd. v. 
Corporation of -Calcutta 
° Cal 362 (Dec) 
Sain Dass v, Sambhu Ram 
Him Pra 367 (Dec) 
Saingura v. Lalliana i 
Gauhati 364 (Dec) 
Saini O. P. v. State All 36 (Mar) 
Sakharam v., Bhawani Ram 
M. P. 58 (Mar) 
Samu Ho v. Sukurmoni Kui 
Pat 171 (Jun) 
Sarju Devi v. Prescribed Authority Kan- 
pur All 2 (Feb) 


Sattar Lohar v. J ME Hajam 
J & K 137 (May) 
Satyanarayana Reddy K. v. The Hydera~- 
bad, West Co-operative Land Mort- 
gage Bank Ltd., Nimboladda, Hydera~ 
bad ‘Andh Pra 156 (Jun) 
Savitri Devi Abdali Smt. v. Ram Bhaj 
Datta 
Shabbir Ahmad v, Syed Tauqirul Hasan 
All 77 (Apr) 
Shah Dahyabhai Premchand v. Mohanlal 
Pitambardas Guj 135° (May) 
Shaik Musan v. State Pat 172 (Jun) 
Shakocr v. State All 223 (Aug) 


Shakuntala Devi v, State of Orissa 
Orissa 63 (Mar) 
Shambhunath Goenka v. Madan Mohan 
Ghuwalewala Delhi 241 (Aug) 
Sham Lal v. Union Territory, Chandi- 
garh Punj 307 (Oct) 
Sharda Prasad v, Ram Asrey 
All 14 (Feb) 
Shashidhar Prasad Sinha v. State 
Pat 175 (Jun) 
Shishral Singh v, Dilawar Singh 
- All 121 (May) 
‘Shobha Ram v. Jawaharlal 
All 6 (Feb) 
. Shri Bam v. Addl. Dist, Judge 
All 87 (Apr) 
Shyamal Kumar v. Godavari Devi 
Pat 120-B (May) 


Delhi 204 (Jul) - 


Shyam Dass v. 3rd Addl. District . and 
Sessions Judge All 154 (Jun) 
Shyam Dil Distributors v, State of Bihar 
Pat 64 (Mar) 
Shyam Lal v. Permanand 
All 153 (Jun) 
Shyamlal M/s, M. L 
Damla Cal 158 (Jun) 
Shyam Narain Khanna v. Prescribed 
Authority All 86 (Apr) 
Somdutt v. State of U. P. 
All 10 (Feb) 


Majumdar v. 


Somnath v, Narahari Das 

Orissa 304 (Oct) 

Special Land Acquisition Officer, Vijaya- 

nagar Steel, Plant, Bellary v. Sanna 

Subbanna - Kant 104 (Apr) 
Sri Iswar Sridhar v. Mohan Lal 

. Cal 20% (Jul) 

Srikantegowda v. Land Reforms Tribu- 

nal Thirthapalli Kant 289 (Oct) 

Sri Krishna v, Deputy Director of Con- 

solidation Rae Bareli All 15: (Jun) 

Sri Raj Narain v, Smt, Anar Devi 

All 352 

State v, K., V, V, S. L. Sakuntala 

Andh Pra 359 

State v. Prakritish Chandra Barua 

Gauhati 164 


(Dec) 
(Dec) 
(Jun) 
(Apr) 


State v, Sohan Lal 
Him Pra 100 
State v. Sumati Rani Misir 
Cal 93 (Apr) 
State y, Vegulla Janakiramayya . 
Andh Pra 258 (Sep) 
Sumitra Devi v, Swaran Singh 
Delhi 326 (Nov) 
Surjit Kaur v. Zail Singh 
Punj 377 (Dec) 
Suryadeo Singh v, Deputy Collector, 
Land Reforms, Dinapur Pat 180 (Jun) 
T. N. S. Murugadas Theerthapathy v. 
State of Madras Mad 109 (Apr) 
Tara Chand Khandelwal Agra wv. Pre- 
scribed Authority, Agra (A.D.M. C.D.I.) 
All 83 (Apr) 
Taramoni Chakraborty v, Md. Ali Haider 
Cal 202 (Jul) 
Tarlok Chand Butail v. Union Co-opera- 
tive Fire and General Insurance So- 
ciety Ltd, Him Pra 332 (Nov) 
Tax Payers Association Tirupathi Muni- 
cipality v. Commissioner and Special 
Officer, Tirupathi, Municipality Tiru- 
pathi Andh Pra 360 (Dec) 
Tej Bahadur Singh v. Devendra Dutt 
Tewari j All 187 (Jun) 
Thimothy Bangera v. Sharada 
: Kant 215 (Jul) 
Thokchom Ibotomba Singh v. Registrar, 
Co-operative Societies Manipur 
Gauhati 33 (Feb) 
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Thulasi Ammal v. Thasu R. Sami Iyer 
Mad 61 (Me) 
Tilak Raj v. Sardar Devendra Singh 
All 184 (Jua) 
Tilak Ram v. Smt. Maya Devi 
Delhi 160 (Jua) 
Tirlok Chand v. Estate Officer, -Munid- 
pal Corporation Delhi 238 (Auz) 
‘Tridibesh Bose v. Baldev Basu 
Cal-90 (Ar) 
Tulsi Ram v. Jeet Goods Carrier Branch 
Jhansi All 189 (Ju!) 
Tulsi Ram v. Pt. Parma Nand - 
Him Pra 366 (Dec) 
Uchab v. State Raj 309 (Oci) 
Udai Narain Rai v. District Judge, Balka 
All 13 (Feo) 
Union of India v. Ratnakar Shipping Co. 
© Ltd, Cal 22 (Fe) 


Union of India v. Sardar Singh Sawhney 
J & K 101 (Apr) 
Ushamani v. Gandharba Barik 
Orissa 301 (Oct) 
Usharani L. Smt. v. State Transport Ap- 
pellate Tribunal Andhra Pradesh, 
Hyderabad Andh Pra 19 (Feb) 
U. P. State Electricity Board v. Mah- 
mood Hasa Khan All 310 ‘Nov) 
Veerabhadramma V. v. P. Ramiah 
Andh Pra 321 (Nov) 
Virubhai H, Patel v, Shaikh Mohamed 
Sayeed ae Guj 165 (Jun) 
Wasul Hasan Dr. v, State of U. P. 
All 114 (May) 
William Jacks & Co. (I) Ltd. v. Ra- 
bindra Nath Mitra Cal 233 (Aug) 
Y. P. Garg and Co. v, State of Himachal 
Pradesh Cal 266 (Sap) 





SUBJECT INDEX 


Administration of Evacuee Property Act 
(31 of 1950), S. 46 — U. P. Muslim Waaf 
Act (16 of 1960), S. 63 (5) — Custodian 
deciding that property was that of evi- 
cuee and not waaqf property — Power Df 
Tribunal under U, P. Act to reopen dec- 
sion f All 84 A (Aw) 


——S, 46 — Custodian’s decision when 
becomes nullity All 84 B (Ag) 


——S, 46 — Bar of Civil Suit 
All 358 B (Dex) 
(Allahabad High Court) Rules of Court 
(1953) 
See under High Court Rules 
Orders 


Andhra Pradesh Agency Rules, Rule 25 
— Agent to Government refusing lo 
execute decree — Appeal under S, 47 or 
96 of Civil P., C, is not maintainable 
Andh Pra 123 A (May) 
Andh. Pra. (Andhra Area) Tenancy Act 
(18 of 1956) 
See under Tenancy Laws 
Andhra Pradesh (Andhra Area) Village 
Offices Service Rules (1969), R. 75-A — 
Nature of rule is procedural — Partiss 
can avail of remedy under so long as the 
proceedings are pending and not become 
final ` Andh Pra 320 (Nov) 


Andhra Pradesh Buildings (Lease, Reat 


and Eviction) Control Act (15 of 1960 
See under Houses and Rents 


Andh. Pra. Ceiling on 
Holdings Act (10. of 1961) 
See under Tenancy Laws 


ard 


Agricultural 


Andhra Pradesh Charitable and Hindu 
Religious Institutions and Endowments 
Act (17 of 1966), S. 27, Cl (4 (c) — 
Power of Executive Officer to inszitute 
or defend any “legal proceedings” — 
Term “legal proceedings” embraces a 
proceeding regulated by law whether 
civil or criminal Andh Pra 230 A (Aug) 


——S. 27, Cl. (4) (c) — Institution of 
criminal proceedings by an Executive 
Officer — Failure to obtain prior appro- 
val of Trustee is not fatal to the prose- 
cution Andh Pra 230 B (Aug) 
——S, 27, CL (4) (c) — Competency of 
Executive Officer to launch criminal 


‘prosecution Andh Pra 230 C {Aug) 
. Andh, Pra, Co-operative Societies Act 
(7 of 1964) 


See under Co-operative Societies 
Andh, Pra. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973) 

See under Tenancy Laws 
Andh, Pra, Municipalities: Act (6 of 1965) 

See under Municipalities 


Andhra Pradesh Places of Public Resort 
Act. (2 of 1888), S. 6 — Power to refuse 
grant or renewal of licence — Direc- 
tions as to inspection and notice to make 
alterations or additions mandatory — 
Refusal to grant or renew licence in the 
absence of such notice illegal 
Andh Pra 16 (Feb) 
Andh. Pra. (Telangana Area) ‘Tenancy 
and Agricultural Lands Act (21 of 1950) 
See under Tenancy Laws 
Appellate Court — Powers of — See 
Civil P, C; (1908), S. 107 
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Arbitration Act (10 of 1940), S, 2 (a) — 
Arbitration agreement — Form of 
J & K 269 E (Sep) 
—E£, 8 — See also Ibid, S. 20 
Him Pra 332 D (Nevi 
S. 8 — Contract of insurance — 
Dispute — Appointment of arbitrator — 
Serious allegation of fraud in the con- 
tract — Appointment of arbitrator held 
was not illegal Him Pra 332 A (Nev) 
S, 9 — See Ibid, S. 20 
-~ Him Pra 332 D (Nav} 
Ss. 17 and 30 — Recording of rea- 
sons by arbitrator not necessary unless 
reference so requires — Mistakes un- 
less appear on face of award do not 
vitiat2 the award Delhi 241 B (Aug) 
———5s, 20, 8 and 9 — Insurance Con- 
tract — Dispute — Reference of dispute 
to arvitrator — Unilateral reference ty 
one c parties is illegal 
Him Pra 332 D (Nov) 
—&E&, 21 — See U, P, Land Revenue 
Act (1901), S. 203 All 224 (Aug) 
— = 23 — Dispute as to liability to 
pay surcharge existing before makizg 
reference — Quantification and basis of 
quantification altered — That does not 
make dispute non-existent 
Cal 263 (Sep) 
S, 24 — Suit by A against B who 
was a partner in a firm C — Firm not a 
party to the suit — Reference to arbi- 
tration of the dispute — Award against 
B as partner — Validity 
a J & K 269 D (Sep) 
E, 29 — Awarding of interest pen- 
dente lite — Applicability of principles of 
S. 84 Civil P. C. Delhi 241 C (Avz) 
—S, 30 — See also 
(1) Ibid, S. 17 Delhi 241 B (Auz) 
(2) Evidence Act (1872), S. 20 
Delhi 241 A (Auz) 




















S, 30 — “Is otherwise invalid” — 
Reference of dispute to person holding 
a certain post — Making of award by 


him even after his retirement from that 
post — Validity of award 

Cal 264 A (Seo) 
—S, 30 — “Misconduct” — Accept- 
ance of remuneration from one parcy 
withcut knowledge of other if amounts 
to misconduct Cal 264 B (Sep) 
S. 30 — Form of application to set 
aside award — Grounds for setting aside 
award J & K 269 A (Sep) 


S. 30 — Alteration of award — 
Alteration bearing signature of Arbitra- 
tors — Award held not bad 

Cal 322 A (Nov) 
S. 30 — Absence of separate award 
for each claim — Claims dealt separa- 











Arbitration Act (contd.) 
tely — Held no illegality in procedure 
Cal 322 B (Nov) 

-—S. 34 — Civil P. C. (1908), O. 33, 
R. 1 — Application to sue in forma pau- 
peris — Is a legal proceeding within 
S, 34 of Arbitration Act, 

Delhi 242 A (Aug) 
-——S. 39 — Interference by High Court 
— Apparent error in award necessary 
for interference Cal 322 C (Nov) 
-~——S. 47 — See U, P., Land Revenue 
Act (1901), S. 204 All 224 (Aug) 
Arms Act (11 of 1878), S. 5 — See Arms 
Act (1959), S. 5 Gauhati 97 A (Apr) 
Arms Act (54 of 1959), Ss, 5, 46 (2) and 
Rule 51 of the Rules framed under the 
Act a Arms Act 1878 Section 5 — A 
carrying on business in firm name as 
sole proprietor — Licence issue¢ to A in 
firm name — A and B subsequently en- 
tering into partnership to carry on the 
business in the firm name — There can 
be no renewal of the licence to the part~ 
nership, as licence issued in the name 
of one person cannot be renewed in 
favour of another person unless a licence 
has been issued to the partnership or 
had been transferred by A to the part- 
nership Gauhati 97 A (Apr) 
——S, 46 (2) — See Ibid, S. 5 

Gauhati 97 A (Apr) 
Arms Rules 1962, R. 51 — See Arms 
Act (1959), S. 5 Gauhati 97 A (Apr) 
Assam Co-operative Societies Rules 
(1959). 

See under Co-operative Societies 
Assam Land and Revenue Regulation 
{1 of 1886) 

See under Tenancy Laws 
Assam Land Records Manual, R. 105 — 
Assam Govt, Order No, RS, 148-67-155, 
D/- 28-3-68, Para 5 — Effect of Para 5 
on R. 105 Gauhati 329 D (Nov) 
——R. 105 (3) — See also Assam Land 
and Revenue Regulation (1 of 1886), 
S. 151 Gauhati 329 B (Nov) 
-——R. 105 (3) — Whether statutory — 
Binding nature of Gauhati 329 A (Nov) 
Assam Local Rates Regulation (1879), 
S. 3 — See Tenancy Laws — Assam 
State Acquisition of Zamindaries Act 
(1951), S. 11 (1) Gauhati 164 B (Jun) 


———S, 4 — See Tenancy Laws — Assam 
State Acquisition of Zamindaries Act 
(1951), S. 11 (1) Gauhati 164 B (Jun) 
Assam Non-agricultural Urban Areas 
Tenancy Act (12 of 1955) 
See under Tenancy Laws 
Assam Panchayati Raj Act (11 of 1973) 
See under Panchayats 
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Assam Panchayati (Constitution) 
Rules (1973) 


See under Panchayats 


Raj 


Assam State Acquisition of Zamindaries 
Act (18 of 1951) 
See under Tenancy Laws 


Assam Urban Areas Rent Control Act 
(3 of 1956) 
See under Houses and Rents 


Assam Urban Areas Rent Control Act 
(17 of 1972) 
See under Houses and Rents 


Banking Regulation Act (10 of 19:9), 
Ss. 2 and 45-A and Civil P. C. (5 of 
1908), S. 64 — Order of attachment of 
property under Banking Regulation ct 
=- Provisions of Banking Regulation 
Act and S, 64.Civil P. C. to be cons- 
trued harmoniously — Claims of Bank- 
ing Company should be protected 
Ker 373 (2c) 
mm—S, 45-A — See Ibid, S. 2 

Ker 373 (Dec) 
Benami — Benami transaction — Bar- 
den of Proof Andh Pra 124 A (May) 


Bengal, Agra and Assam Civil Courts 
Act (12 of 1887), S. 21 — See Court-fzes 
and Suits Valuations — Suits Valuation 
Act (1887), S. 8 All 193 (Jul) 


Bengal Alluvian and Diluvian Regu_a- 
tion (1825), Rule 4 — Land must be 
gained by gradual accession — Neczs- 
sary to prove that accretion was slow, 
imperceptible and gradual — Drying ap 
of river bed is not alluvian 
Cal 44 A (Mar) 

Bengal Public Demands Recovery Act 
(8 of 1913), S. 4 — See Revenue Recav- 
ery Act (1890), S. 5 Cal 128 (May) 
Bengal Tenancy Act (8 of 1885) 

See under Tenancy Laws- 
Bihar and Orissa Municipal Act (7 of 
1922) 

See under Municipalities 


Bihar and Orissa Public Demands Reco- 
very Act (4 of 1914), S. 7 and Sch. II, 
R. 6 — Service of Notice — Affixaticon 
of copy on residential house — Fezt 
about the debtor living in some other 
place known to process server — Affixa- 
tion held not a valid service — Furthar 
proceedings vitiated -© Pat 175 (Jun) 
-——S, 27 (1) — Suit against certified 
purchaser —- Not maintainable — But real 
owner not precluded from claiming aċ- 
verse possession in the alternative 

Pat 181 (Jur) 
6 — See Ibid, S. 7 

' Pat 175 (Jun) 


———Sch. Il, R. 


Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act (3 of 1947) 

See under Houses and Rents 
Bihar Foodgrains (Declaration of Stock 
by Cultivators and Requirement to Sell) 
Order (1974), Clause 2 (d): — “Person 
who actually pays rent’ — Meaning of 
— Person who pays rent for holding in 
his own right is a cultivator 

Pat 70 (Mar) 

Bihar Kerosene Dealers Licensing Order 
(1965), Cl. 8 (2) — Powers of State Gov- 
ernment under — No power to review 
order of District Magistrate — Show 
cause proceedings against licencee for 
cancellation of his licence on basis of 
certain allegation —- Order of District 
Magistrate accepting show cause — Sub- 
sequent order by State Government on 
basis of old allegations — Held not 
justified Pat 64 (Mar) 
Bihar Land Reforms Act (30 of 1950) 

See under Tenancy Laws 
Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Act (12 of 1962) 

See under Tenancy Laws 
Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus an) 
Rules (1963) 

See under Tenancy Laws 
Bihar Privileged Persons 
Tenancy Act (4 of 1948) 

See under Tenancy Laws 
Bihar Sugar Dealers Licensing Order 
(1963), Clauses 3 and 7 — Storage of 
sugar in transit — Absence of mens rea 
— Storage not done for the purpose of 
Carrying on business as dealers of sugar 
— The Storage cannot be said to be 


Homestead 


» Storage forbidden under the provision of 


Clause 3 Pat 174 (Jun) 
Cl. 7 — See Ibid, Cl. 3 ; 
Pat 174 (Jun) 
Bihar Tenancy Act (8 of 1885) 
See under Tenancy Laws 
Bihar Town Planning and Improvement 
Trust Act (35 of 1951), S. 86 (1) — See 
Stamp Duty — Stamp Act (1899), S. 9 
Pat 69 (Mar) 
Bombay Municipal Boroughs Act (18 of 
1925) 
See under Municipalities 
Bombay Provincial Municipal Corpora- 
tions Act (59 of 1949) 
See under Municipalities 
Bombay Public Trusts Act (29 of 1950), 
Ss. 2 (8) and 2 (18) — “Manager” is dif- 
ferent from “Trustee” 
Guj 99 (A) (Apr) 
~—S. 35 (1), 2nd Proviso — Investment 
of Trust money for purchase of rights of 





ii 


r 
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Bombay Public Trusts Act (contd.) 
judgment-creditors under a decree — 
Failure to obtain permission of Charity 
Commissioner dogs not render the trans- 
action invalid Guj 135 (May) 
Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947) 

See under Houses and Rents 
Calcutta Improvement Act (5 of 1911), 
§S. 35-C (1) (a) — General Improvement 
Scheme — Land comprised in premises 
not required for purposes of general im- 
provement but front part required for 


widening street — Acquisition of entire 
land if valid Cal 26 G (Feb) 
———S, 35-D — Composite Scheme com- 


bining street widening scheme with 
General Improvement Scheme — Vali- 
dity Cal 26 E (Feb) 
~—Ss. 36 and 50 — General Improve- 
ment Scheme framed by Board sanction- 
ed by Government — Betterment fee not 
leviable in consequence of High Court 
decision — Effect Cal 26 F (Feb) 


——S. 45 (1) — Failure to serve notice 
under S. 45 (1) — Effect 
Cal 26 B (Feb) 
——S, 45 (1) — Service of notice under, 
on occupier — Proof Cal 26 C (Feb) 
——-5, 45 (3) — Notice under S. 45 (1) 
signed by signatory for Chairman under 
his order — Validity Cal 26 D (Feb) 
——S, 49 — Publication of notification of 
scheme under S. 49 (1) — Effect 
Cal 26 A (Feb) 
——S, 50 — See Ibid, S. 36 
Cal 26 F (Feb) 
Calcutta Municipal Act (33 of 1951) 
See under Municipalities 
Calcutta Thika Tenancy Act (2 of 1949) 
See under Tenancy Laws 
Calcutta Thika Tenancy (Second Amend- 
ment) Act (29 of 1969) 
See under Tenancy Laws 


Central Civil Services (Classification, 
Control and Appeal) Rules (1965), 
R. 14 (4) —-See Education — Him. Pra. 
University Act (1970), S. 40 

Him Pra 246 U (Aug) 
—R, 14 (5) — Appointment of inquir- 
ing authority and presenting officer — 
At what stage to be made 

Him Pra 246 S (Aug) 
——R, 14 (5) (a) — Non-consideration of 
written statement — Effect 

Him Pra 246 T (Aug) 
Civil Procedure Code (5 of 1908) 
~——S, 2 (12) — Mesne profits — Tenant 
remaining in possession after termina- 
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Civil P. C. (contd.) 
tion of tenancy — Determination of 
mesne profits All 12 C (Feb) 
——S. 9 — See Tenancy Laws — Rajas- 
than Tenancy Aci (1955), S. 91 
Raj 308 (Oct) 
——S. 9 — Fraud — Decree sought to 
be set aside on ground of fraud in ser- 
vice of summons — Particulars of fraud 
should be pleaded Orissa 344 C (Dec) 
——S, 10 — See Ibid, S. 151 
J & K 287 (Oct) 
——S, 11 — See also 
(1) Houses and Rents — U., P. (Tem- 
porary) Control of Rent and Eviction 
Act (1947), S. 7-C All 352 B (Dec) 
(2) Houses and Rents — U. P. (Tem- 
porary) Control of Rent and Eviction 
Act (1947), S. 7-F All 352 C (Dec) 
(3) West Bengal Estates Acquisition 
Act (1954), S. 44 (2a) Cal 93 (Apr) 
——5, 11 — Res judicata — “Decided by 
such Court’ —— Observations in judg- 
ment do not constitute res judicata 
All 83 (Apr) 
——S. 11 — Res judicata — Decision of 
Munsif that suit was triable by Agricul- 
turists’ Relief Act Court — Aggrieved 
party abiding by decision and going to 
trial before Agriculturists’ Relief Act 
Court — Decision of Munsif cannot be 
challenged in appeal against decree of 
Agriculturists’ Relief Act Court 
J & K 137 A (May) 
——5S, 11 — Succession certificate pro- 
ceedings — Jucgments given in such 
proceedings would not operate as res 
judicata with regard to question of title 
All 194 (Jul) 
——S, T1 — Suit between usufructuary 
mortgagor and mortgagee — Earlier suit 
tried as a landlord and tenant action — 
Subsequent suit for damages for illegal 
use and occupation — If hit by res judi- 





cata All 255 D (Sep) 
S. 11 — Suit for setting aside ex 
parte decree — Ex parte decree sought 


to be set aside on same ground in prior 
proceedings under O. 9, R. 18 — Subse- 
quent suit barred on principles of res 
judicata Orissa 344 B (Dec) 
——S, 11, Expln. IV — B’s suit for de- 
claration that some of the lands includ- 
ed in preliminary decree for partition 
in prior suit by A against B were his 
self acquired properties — As such a 
claim should have been made as ground 
of defence in A’s suit, B’s suit barred 
by Expln. IV Orissa 344 D (Dec) 
——S, 20 — Choice of forum — Two 
courts competent to entertain suit — 
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Civil P, C. (contd.) 
Agreement between parties that one of 
them alone would’ have jurisdiction is 
valid All 189 (cul) 
——S, 20 — Territorial jurisdiction — 
Cause of action — Where arises ` 
Him Pra 286 (Oct) 
——S§, 20 — Contract Act (1872), S. 28 
— Cause of action — Insurance contract 
-= Conferring jurisdiction on particular 
Court by agreement — Validity 
Him Pra 332 C (Nov) 
——S, 34 — Applicability to arbitration 
proceedings — See Arbitration Act (1£40), 
S. 29 Delhi 241 C (Aug) 
——S. 34 — Award of interest — Iate- 
rest cannot be allowed unless it is speci- 
fically provided for in any statute or by 
contract between parties . 
Cal 90 A (Apr) 
——S, 35 — See Kerala Advocate’s Fee 
Rules, R. 10 Ker 55 (Mar) 
~——S. 38 — See Houses and Rents — 
Delhi Rent Control Act (1958), S. 39 
: Delhi 132 (May) 
——S, 42 (as amended by U, P. Act 1+ of 
1970) — Decree of Small Cause Couri of 
Bombay Presidency transferred for exe- 
cution to District Judge at J who in tarn 
transferred’ it to Civil Judge at J — 
Latter Court can execute the decree 
against immovable property — The m- 
endment in procedural law can be given 
effect to retrospectively All 14 (Feb) 
——S. 47 — See also 
(1) Ibid, S. 144 All 117 (May) 
(2) Houses and Rents — E. P. Uroan 
Rent Restriction Act (1949), S. 17 (2: 
Him Pra 166 B (cun) 
—S. 47 and O. 20, R. 11 (2) — Execut- 
ing Court — Meaning of — Order grant- 
ing instalments under O. 20, R. 11 (2)— 
Whether relates to execution, discharge 
or satisfaction of the decree and is ap- 
pealable Andh Pra 20 A (Feb) 
——S, 47 — Petition for execution — 
Suit against principal debtor and surety 


decreed only against former — Decree 
becoming final — Appeal by decree-hol- 
der against surety — Held, executing 


court was wrong in refusing to execute 
decree on ground that it might be amend- 
ed Andh Pra 123 D (Nay) 
——Ss. 47 and 151 — Slum Areas (Im- 
provement and Clearance) Act (1956), 
S. 19 (1) (a) — Execution of eviction 
order — Objection that the order was 
nullity for non-compliance of S. 19 (1 (a) 
of Slum Act — Pending investigation into 
objection, whether execution could be 
stayed Delhi 326 (Fov) 


Civil P. C. (contd) 
——S. 48 (Before its repeal by the Limi- 
tation Act of 1963) — 12 years period 
must be computed from daté of decree in 
second appeal where there has been such 
appeal All 150 A (Jun) 
——S. 48 (1) (b) — See Debt Laws — 
Kerala Agriculturists Debt Relief Act 
(1958), S. 6 (2) Ker 292 B (Oct) 
——S. 60 (1) @) — Vritti Jajmani — If 
can be sold in execution of a decree 

All 112 (May) 
—S. .60 (D (h) — “Bonus” if exempt- 
ed from atiachment — Held that, bonus 
is included in wages under S. 60 (1) (h) 
and is exempted from attachment 

Madh Pra 108 (Apr) 
—Ss. 60 to) and 115 — Plea regarding 
applicability of S, 60 (c) not taken in the 
first instance was allowed to be taken 
Gauhati 134 B (May) 
=———S. 64 — See Banking Regulation Act 
(1949), S. 2 _ Ker 373 (Dec) 
——S. 66 (1) — See Bihar and Orissa 
Public Demands Recovery Act (1914), 
S, 27 (1) Pat 181 (Jun) 
—S. 96 — New plea Cal 234 (Aug) 
—S. 96 (3) — See : 
(1) Easements Act (1882), S. 28 (e) 
All 73 A (Apr) 
(2) Evidence Act (1872), S. 3 

All 73 B (Apr) 
—S. 99 — See Houses and Rents — 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (1972), 
S. 21 All 87 B (Apr) 


-—S. 100 — Mixed finding of fact and 
law could be disturbed in second appeal 
— Whether certain facts amount to 
nuisance under a provision of law is such 
a question All 8 B (Feb) 


——S. 100 — Assam Urban Areas Rent 
Control Act (3 of 1956), S. 9 — Second 
appeal —- Appeal from decision of appel- 
late court in cases governed by S. 9 
barred — No second appeal under S. 100 
maintainable Gauhati 133 A (May) 


——Ss, 100 and 101 — Question of law 
~— Construction of document is a ques- 
tion of law All 148 A (Jun) 


-——S. 100 — Second appeal — Suit for 
damages for malicious prosecution — 
Court dismissing suit on merits against 
some of joint tort-feasors —- Whether se- 
cond appeal can lie against remaining 
defendants All 182 (Jul) 
S. 100 — Second appeal — Finding 
of fact — Lower appellate Court failing 
to consider relevant facts necessary to 
determine possession of the property — 
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Civil P. C. (eontd.) 
Held, High Court would be entitled to go 
into question of possession , 

` Cal 199 B (Jul) 
S. 100 — Second Appeal — Finding 
of fact of lower court when could be dis- 
turbed " Gauhati 207 B (Jul} 
——S. 100 — Hindu joint family — Sale 
by father — Findings as to legal neces~ 
sity, consideration and immoral purpose 
are findings of fact All 229 I (Aug) 


-——Ss, 100 and 101 — Rejection of evi- 
dence — Appellate court’s failure to con- 
sider evidence in the case — Good ground 
for rejecting judgment 

Gauhati 285 C (Oct) 


Ss. 100 and 101 — Failure to deter- 
mine issue of law — First Appellate 
Court failed to determine applicability of 
provisions of Tenancy Act to facts of 
case Gauhati 285 D (Oct) 
-——Ss. 100, 101 — Findings that the 
landlord reasonably requires the pro- 
perty for his own use and that he has 
purchased the property from the previ- 
ous owner — Cannot be challenged in 
second appeal J & K 335 A (Nov) 
———S, 100 — Appellate Court agreeing 
with view of trial Court — Need to re- 
state reasons Pat 346 A (Dec) 


-——S, 107 (2), O. 41, R. 33, — Power of 
appellate court — Suit for partition — 
Power of appellate court to grant relief 
of separate possession to non-appealing 
defendant Andh Pra 124 B (May) 
———S, 115 — See also 
(1) Ibid, S. 60 (c) 
Gauhati 134 B (May) 
(2) Court-fees and Suits Valuations — 
W. B. Court-fees Act (1970), S. 7 (iv) (b) 
Cal 202 (Jul) 
(3) Evidence Act (1872), S. 116 
Kant 216 B (Jul) 
(4) Limitation Act (1963), S. 14 
Goa 330 (Nov) 
———S, 115 — Scope — Where the lower 
court had jurisdiction either to refuse or 
grant the prayer of stay and the prayer 
was so refused the action cannot be chal- 
lenged under 8S, 115 as it is not covered 
by either sub-cls. (a), (b) or (e) of S. 115 
Gauhati 51 B (Mar) 
S, 115 — Jurisdiction of Court 
Scope of Pat 65 B (Mar) 


-——S, 115 (as amended by Civil Laws 
(Amendment) Act 1973) — U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act (17 of 1972), Ss. 16 and 
37 — U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Rules, 1972, 
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Civil P. C. (contd.) - 
R. 22 — A allotted premises under S. 16 
on his application — Appeal by. landlord 
before District Judge allowed ex parte 
— A’s application to set aside ex parte 
decision rejected — Revision under Sec- 
tion 115 is not maintainable — Appeal 
also is barred by S. 37 All 81 (Apr) 
—s. 115 and O. 18, Rr. 1 and 2 — Word 
“Case” in S. 115 includes interlocutory 
orders — Title suit — Order directing 
defendant to begin at the trial as he has 
raised plea ož title ty adverse possession 
— Revision — Objection that impugned 
order was not a case decided held, not 
sustainable as result of litigation would 
get very much linked with the direction 
Orissa 110 (Apr) ~ 
——S, 115 and O. 11, R. 15 — Revision 
— Order for inspection of documents is 
not ‘case decided’ within meaning of Sec- 
tion 115 — No revision lies against such 
order Pat 120-C A (May) 
——S. 115 — Jurisdiction of High Court 
-~ Discretion exercised under S, 5 of 
Limitation Act (1963) is a question touch- 
ing jurisdiction — High Court can inter- 
fere in revision Cal 125 A (May) 
S. 115 — Quashing of order of trial 
Court, without giving reasons and with- 
out giving notice io parties — Validity 
All 146 (Jun) 
— S. 115 — Revisional powers of Court 
-— Two reascnable conclusions possible 
— Question purely of fact — Only com- 
pelling reasons may justify interference 
Kant 215 C (Jul) 
—S. 115 and O, 26, R. I — Order al- 
lowing application for examination of a 
witness on commission on ground of his 
infirmity on basis of medical certificate 
— Revision is maintainable 
Cal 236 (Aug) 
—S. 115 — Revision — Appeal from 
a non-appealable order Revision 
against appellate order — Order of trial 
Court within jurisdiction becoming final 
by lapse of limitation — Cannot be in- 
terfered in revision Cal 361 B (Dec) 
—S. 115 — Revision — Expression 
“case decided” — Tlustration 
Him Pra 367 A (Dec) 
S. 115 — O. 14, R. 5 — Amendment 
of or framing of additional issues — 
Power of Court — Court refusing to re- 
cast issues illegally — Interference in 
revision Him Pra 367 B (Dec) 
——-S, 144 — Restitution — Whether 
can be claimed against bona fide stran- 
ger purchaser for value — Doctrine of 
lis pendens when applies ` 
All 117 A (May) 
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Civil, P. C. (contd) 

-——S, 144 — Application for restitution 

— Person entitled to restitution selling 

away his interest — Still he can pursue 

the application, 1962 All LJ 1080 Rel. 2n 
i All 117 B (May) 


——5S,- 144 — Trespasser, possession of 
— Possession of Bakast lands — Dispc3~ 
session of owner — Appeal by owner al- 
lowed and possession granted — Lands 
vested in State during pendency of litiga~ 
tion and settled with raiyat — Restit.- 
tion application by owner not maintain- 
able Pat 173 (Jun) 
—S, 144 — Restitution — Declarato-y 
decree Ker 339 A (Now) 


——S. 144 — Court of first instance — 
Which is Ker 339 B (Nov) 


——S, 144 — Court of first instance — 
Application to transferee Court 

Ker 339 C (Nov) 
»— S, 148 — See Houses and Rents — 
E. P. Urban Rent Restriction Act (1949), 
8. 17 (2) Him Pra 166 B (Jua) 
~——§, 181 — See also Ibid, S. 47 

Delhi 326 (Nov) 

-—S§, 151 — Error of Court — Court hs 
jurisdiction to correct the same suo 
motu : All 150 C (Juz) 
—Ss, 151 and 10 — Powers to consok- 
date suits for joint trial — Court cen 
exercise this power under S. 151 — Se:- 
tion 10 may be waived — Power to te 
exercised ex debito justitiae only 

J & K 287 (Oc) 
=——S. 151 and O. 6, R. 17 — Amenc- 
ment relating to valuation of relief :s 
also one of pleading — Specific provision 
under O, 6, R. 17 and not S. 151 goverrs 

Delhi 267 A (Ses) 
-—S, 152 — Amendment of judgments, 
decrees and orders — Application to 
amend valuation of relief sought in. plaint 
is not covered by S, 152 

Delhi 267 B (Sen) 


—-S, 183 — “Any proceeding in a suit” 
— Amendment relating to valuation of 
relief sought in plaint not covered by 
5. 153 Delhi 267 C (Se>) 
—O. 1, R. 9 — See also Ibid, O. H, 
R. 1 All 255 B (Seo) 


—-O, 1, R. 9 — Necessary parties — 
Suit for ejectment by lessee against Ics 
sub-lessee — Original lessor is not neces- 
sary party Madh Pra 340 C (Nov) 
— , R. 10 — See also Ibid, O. 9, 
R. 9 All 251 A (Ses) 
—O. 1, R. 10 — Suit for eviction and 
for arrears of rent — Licensee of dž- 
fendant-tenant is not necessary party 
All 75 (B) (Apr) 


Civil P. C. contd.) 
— —O. 1, R. 10 — Impleading parties to 
suit —- Provision, a decisive touchstone 
J & K 210 (Jul) 
-——O. 1, R. 10 — Suit by co-owners — 
Suit by some co-lessors for eviction — 
Other co-lessors impleaded as party de- 
fendants — Suit is maintainable 
All 225 (Aug) 
——O,. 1, R. 13 — See Houses and Rents 
— E. P. Urban Rent Restriction Act 
(1949), 5. 13 Him Pra 136 A (May) 
O. 2, R. 2 — Causes of actions in two 
suits not one and same — Subsequent 
suit held not barred under O. 2, R. 2 
All 255 C (Sep) 
-——O, 6, R. 15 — See Evidence Act 
(1872), S. 18 Cal 157 C (Jun) 
——O. 6, R. 17 — See also Ibid, S. 151 
Delhi 267 A (Sep) 
-——O. 6, R. 17 — Court not having 
jurisdiction over suit cannot allow am- 
endment of plaint — Amendment as will 
bring the suit within court’s pecuniary 
jurisdiction also not allowed — Value for 
court-fee purpose having been given in 
the case fallirg under S. 7 (iv) (c) Court- 
fees Act held governed value for jurisdic- 
tion purpose as well Delhi 267 D ‘Sep) 
——O. 6, R. 17 — Amendment of plaint 
— Can be allowed to avoid multiplicity 
of suits — Written statement allowed to 
be amended incorporating new case — 
Cannot be taxen into consideration 
Gauhati 328 (Nov) 
——O. 7, Rr. T (i) and 10 — Valuation of 
suit — Provision mandatory — Non- 
compliance should result in the plaint 
being returned under R. 10 
Delhi 267 E ‘Sep) 
——O. 7, R. 3 — “Description sufficient 
to identify it? — Boundaries set out — 
Fact that area was stated to be 5 instead 
of 6 Kathas held immaterial — Plea that 
there was splitting of tenancy rejected 
Gauhati 285 G (Oct) 
-——O. 7, R. 7 — Suit for recovery of 





possession of trust properties from 
manager of trust — Prayer for reliaf of 
removal of manager — Whether neces- 


sary Guj 99 B [Apr) 
—O, 7, R. 10 — See Ibid, 0.7, R1@ 
Delhi 267 E (Sep) 
——O. 8, R. 2 — Pleadings — No plead- 
ing in written statement about earlier 
demand — Held — In the absence of 
pleading of earlier date of demand, suit 
could not be thrown out as barred by 
limitation All 153 C (Jun) 
—— 0O. 8 R. 5 — Written statement not 
filed — Rule 5 does not apply 
Madh Pra 218 A (Jul) 
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Civil P. C. (eontd.) 
——O, 8. R. 6 — Counter-claim — Powe? 
of court to treat it as plaint in cross suit 
Madh Pra 219 (Jul) 
——O, 8, R. 10 — Scope 
-~ Madh Pra 218 B (Jul) 
——O. 9, R. 9 and O. 1, R. 10 — Appli- 
cation to set aside dismissal in default — 
Impleading of all defendants not manda- 
tory though desirable ` 
` All 257 A (Sep) 
ake; 9, R. 9 — Application under — 
Limitation — Limitation runs from date 
of dismissal of suit All 251 B (Sep) 
——0. 9, R. 13 — See Ibid, S. 11 
Orissa 344 B (Dec) 
——O, 9, R. 13 — Setting aside ex parte 


decree — Defendant gone away to call 
counsel — Ejectment suit decided ex 
parte — Application under R. 13 main- 
tainable All 82 A (Apr) 


——O, 9, R. 13 — Setting aside ex parte 
decree — Defendant within four days of 
ex parte decree filing application alleg- 
ing to have been present in court on 
hearing date but to have gone to call 
counsel — No reason why defendant 
should have remained absent — If inte- 
rested in delaying disposal of suit hə 
would not have filed application within 


four days — Defendants application 
carries more weight than plaintiff’s denial 
thereagainst — There is sufficient cause 


for setting aside decree All 82 C (Apr) 


———O. 9, R. 13 — Setting aside ex parte 
decree — Defendant not showing any 
cause for his absence on the date of 
hearing — Application held liable to b2 
dismissed All 310 (Nov) 
0O, 11, R. 6 — Order directing party 
to answer interrogatories —- Remedy of 
party aggrieved by order is to file objec- 
tion under R. 6 — Revision against order 
is misconceived Pat 120 B (May) 
———O, 11, R. 15 — See also Ibid, S. 115 
Pat 120-C, Pt. A (May) 
—-O. 11, R. 15 — ‘At any time’ — 
Order for inspection of documents — Can 
be made even before filing written state- 
ment Pat 120-C, Pt. B (May) 
——O. 14, R. 1 — Omission to frama 
issue —- When not fatal to the case 
All 12 B (Feb) 
——O, 14, R. 5 — See Ibid, S. 115 
Him Pra 367 B (Dec) 
——O. 15, R. 5 (as amended in U. P.) — 
Striking off defence in ejectment suit — 
Yet defendant thereafter entitled t? 
participate in proceedings 
All 82 B (Apr) 
——O, 17, R. 2 — See also Ibid, O. £, 
R. 13 All 82 A (Apr) 


Civil P. C. (contd.) 
—O. 17, Rr. 2 and 3 (Allahabad) ——. 
Applicability All 12 A (Feb) 
——O, 17, Rr, 2 and 3 — Plaintiff ab- 
sent on date of hearing — Disposal of 
case — Procedure Orissa 140 (May) 
——O, 17, R. 3 (All) — See Ibid, O. 17, 
R. 2 All 12 A (Feb) 
Orissa 140 (May). 
-—O, 18, R. 1 — See Ibid, S, 115 
. Orissa 110 (Apr) 
—O, 18, R. 2 — See Ibid, S. 115 
Orissa 110 (Apr) 
—O. 20, R. 4 — Contents of judgment 
— Appellate Courts duty while revers- 
ing trial Court’s judgment 
Gauhati 285 A (Oct) 
——O, 20, R. 4 — Other judgments — 
Appellate judgment based on faulty as- 
sumption regarding trial Courts findings 
and presence of evidence held perverse 
Gauhati 285 B (Oct) 
——O, 20, R. 11 (2) — See Ibid, S. 47 
` Andh Pra 20 (Feb) 
——O, 20, R. 12 — Decree for partition 
and mesne profits — Date from which it 
should be granted All 150 D (Jun) 
-—O. 20, R. 12 (2) — Mesne profits — 
— Should be granted from date of plaint 
A, S, No, 628 of 1971 (Ker), Reversed. 
Ker 372 A (Dec) 
——O. 21, R. 2 (3) — Suit based on un- 
certified payment or adjustment if barred 
under O, 21, R. 2 (3) MP 58 (Mar) 
——O. 21, R. $2 — See Tenancy Laws 
— Bengal Tenancy Act (1885), S. 174 
Cal 25 (Feb) 
—O, 26, R. 1 — See Ibid, S. 115 
Cal 236 (Aug) 
—O, 26, R. 4 — See Houses and Rents 
— E. P. Urban Rent Restriction Act 
(1949), S. 17 (2) Him Pra 166 B (Jun) 
—O. 33, R. 1 — See also Arbitration 
Act (1940), S. 34 Delhi 242 A (Aug) 
O. 33, Rr. 1, 2, 6 — Application to 
sue as a pauper — Application not veri- 
fied and not mentioning property in- 
herited by applicant from her husband 
— Application not allowed 
Orissa 376 (Dec) 
——O, 33, R. 2 — See Ibid, O. 33, R. 1 
Orissa 376 (Dec) 
—O, 33, Rr. 2 and 5-— Application for 
permission to sue as pauper — Wilful 
suppression of information regarding pro- 
perty owned — Application should be 
dismissed Him Pra 334 (Nov) 


— 0. 33, R. 5 — See Ibid, O., 33, R. 2 
Him Pra 334 (Nov) 

——O, 33, R. 6 — See Ibid, O. 33, R. 1 
Orissa 376 (Dec) 
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Civil P. C. (contd.) 
——O, 34, R. 1, 0.1, R. 9 — Mortgagc>’s 
suit to get back possession — One čo- 
owner not impleaded as plaintiff — Sait 
could not be thrown out on ground of 
misjoinder or non-joinder of partiés 

All 255 B (S2p) 


——O, 39, Rr. 1, 2 — Temporary injuac- 
tion —- Should not be usually granied 
against a lawful and subsisting decree — 
To be used with great caution and care 
and only to prevent abuse of the mo- 
cess of ‘Court or for the ends of jusice 

Gauhati 51 A (Mar) 


-——O, 39, Rr. 1 and 2 — Prohibitory In- 
junction — Principles for grant of — 
Want of exclusive ownership of  eifner 
party — Appropriate relief in such cases 

All 252 B (Sep) 
—O, 39, R, 2 — See also Ibid, O. 39, 
R. 1 All 252 B (Sp); 

Gauhati 51 (Mar) 


—O, 39, R. 2 — Mandatory injunction 
— Issue of Andh Pra 257 (Sep) 


——O, 39, R. 2 — Interim injunctior — 
Balance of convenience in favour of 
plaintiff — Application for interim order 
allowed Cal 265 (ep) 


——QO, 40, R. 1 — Partition suits — Re- 
ceiver not appointed where the right 
sought to be enforced is disputed and 
wastage or loss is not alleged — Princi- 
ples to be followed stated 

Cal 95 (Apr) 
-——0O. 40, R. T — Receiver appointment 
of — Cross suits pending ~~ Dispute ver 
certain building property —- Receiver ap- 
pointed to manage property pending de- 
cision of suit Cal 233 (.ug) 


-——0O. 41, R. 23 — See also Tenmcey 
Laws — Calcutta Thika Tenancy Act 
(1959), S. 27 . Cal 158 A (Tun) 
O. 41, R. 23 (as amended by Rajas- 
than amendment) — Amendment provi- 
sions empower remand of suit in the -ate- 
rest of justice — Fetter 
could be ordered only where the sut is 
disposed of on preliminary point no lon- 
ger exists, AIR 1976 Raj 244, Diss. from. 





Raj 142 B (May) ’ 


—oO. 41, R. 93 — Remand in sezond 
appeal — Suit fer possession based on 
sale deed — Onus not properly placed 
nor evidence properly assessed — Suit 
remanded to lower appellate Court for 
re-appraising and re-assessing evid2nce 
afresh Orissa 301 C Oct) 
——oO. 4], R. 25 — Remand in second 
_ appeal Pat 171 B (Jun) 
1977 NOC Indexes/2 


that remand - 


Civil P. C. (contd.) 

——0O. 41, R. 27 — Additional evidence at 
appellate stage — When cannot se al- 
lowed Cal 282 (Oct) 


——O, 41, R. 27 (c) (Pat) — Powers of 
appellate Court to admit additional evi- 
dence — Extent of requirement must be 
of Court admitting the evidence 
Pat 171 A (Jun) 
—-O. 41, R. 33 — See also 
(1) Ibid, S. 107 (2) 
Andh Pra 124 B (May) 
(2) Specific Relief Act (1877), S. 27 
Pat 346 C (Dec) 
——0O,. 41, R. 33 — Powers of appellate 
court — No.appeal or cross-objection 
filed by successful party against order 
disallowing costs — Still appellate court 
has power to grant such costs 
J & K 137 B (May) 
——0O. 41, R. 33 — Powers of appellate 
court — Cross-objections not filed by 
respondent All 190 B (Jul) 


Coking Coal Mines (Nationalisation) Act 
(36 of 1972}, S. 9 — Jurisdiction of Civil 
Court — Whether ousted by Act — Effect 
of appointment of Commissioner — 
Decree or award passed after appointed 
day how to be executed Cal 198 (Jul) 


Constitution of. India, Art. 11 — Scale of 
pay for B. A. trained teacher — Person 
selected by the Central Selection Com- 
mittee held entitled to the above scale 
of pay Pat 345 (Dec) 


——Art. 31-B — ‘See W. B. Restoration. 
of Alienated Land Act (1973), S. 1 
Cal 126 (May) 
-——Arts. 32 and 226 — Scope of 
Gauhati 97 B (Apr) 
Art. 225 — See Ibid, Art. 235 
All 279 A (Oct) (FB) 
——Art. 226 — See also 
(1) Ibid, Art, 32 Gauhati 97 3 (Apr) 
(2) Education — U. P. Intermediate 
Education Act (1921), S. 16-G (3) (a) 
All 122 (May) 
(3) Houses and Rents — U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act (1972), S. 21 
All 2; 9 (Feb) 
(4) Karnataka Land Revenue Act (12 of 
1964), S. 133 Kant 289 (Oct) 


(5) Motor Vehicles Act (1939), S. 47 
Raj 183 A (Jul) 
(6) Municipalities — Andh, Pra. Muni- 

cipalities Act (1965), Sch. I, R. 11 

Andh Pra 360 A (Dec) 
——Art, 226 — Alternative remedy — 
Writ petition entertained — It should 
not be dismissed subsequently on ground 
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Constitution of India (contd.) 
of existence of alternative remedy 
. All 38 A (Mar) 
——Art, 226 — Tribunal’s order neither 
perverse nor wanting in supporting evi-. 
dence — High Court cannot under Arti- 
cle 226 disturb it after reassessing evi~ 
dence All 79 (Apr) 
——Art. 226 — Principles of natural 
justice — Inclusion of villages in a Pan- 
chayat other than the one proposed in 
the notification — Fresh notification held 
ought to have been issued 
Gauhati 98 (Apr) 
——Art. 226 — Domestic enquiry. — 
Material on record reasonably support- 
ing the finding — Interference on the 
ground of manifest error of law not pos- 
sible. Decision D/- 16-6-1975 (H. P.), Re- 
versed. Him Pra 100 (Apr) 
——Arts, 226 and 227 — Writ of manda- 
mus ane certiorari — Who can apply 
Orissa 111 F (Apr) 
NE S 226, 227 — Alternative remedy 
— Agent to Government functioning 
under Andhra Pradesh Agency Rules 
erroneously: refusing to execute decree 
— Statutory remedy of revision is no 
bar for exercise of powers under Arti- 
cles 226 and 227 Andh Pra 123 C (May) 


——Art. 226 — Finding of fact based on 
error of law — Jurisdiction of High 
Court to interfere in writ petition 
All 152 B (Jun) 
~——Art. 226 — Assignment of surplus 
land — Surplus land divided — Held 
there was no error of law committed by 
Board Mad 170 (Jun) 
Art. 226 — West Bengal Rationing 
Order (1964), Para. 3 (1) — Writ petition 
— Who can apply — Infringement of 
existing rights of petitioner essential — 
Petition held not maintainable 
Cal 197 (Jul) 
——Art. 226 — Subsequent events — 
Case under Rent Act — New ‘facts, parti- 
cularly which require to be ascertained 
on evidence, cannot be gone into 
All 227 B (Aug) 
——Art, 226 — Writ of certiorari — Writ 
against private body — Society incorpo- 
rated under Co-operative Societies Act is 
a. private body — Writ against it is not 
maintainable _Andh Pra 232 (Aug) 
——Art, 226 — Principle of res judicata 
— Applicability Him Pra. 246 A (Aug) 
——Art, 226 — Quo warranto — When 
can be issued Him Pra 246 B (Aug) 
——Art. 226 -—— Laches ` 
Him Pra 246 C (Aug) 
Disputed questions of 





——Art, 226 — 
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Constitution of India (contd.) 
fact — Maintainability of writ petition 

Him Pra 246 D (Aug) 
——Art. 226 — Necessary Parties — ‘Writ 
against University in respect of appoint-~_ 
ment of Vice-Chancellor. 

Him Pra 246 E (Aug) 
——Art, 226 — Other remedy open —-~ 
Remedy under S. 45 of Himachal Pra- 
desh University Act (17. of 1970) 

Him Pra 246 F (Augy 
——Art. 226 Introduction of new 
material in rejoinder 

Him Pra 246 G (Aug) 
— Art. 226 — Quo Warranto — In- 
quiry in — Scope of 

Him Pra 246 L (Aug) 

Art, 226 — Quo Warranto — Initial 





disqualification — Subsequent removal 
of disqualification — Issue of Quo 
Warranto Him Pra 246 M (Aug) 





Art. 226 — Who can apply — Pos- 
sessory title is a good legal title for 
maintaining writ petition for invasion of 
such title J & K 268 B (Sep) 
—Art. 226 — Writ_Jurisdiction — In- 
terfererice — Tribunal impliedly reject- 
ing material evidence — Finding of Tri- 
bunal — Not supported by evidence on 
record — Can be interfered with 
Kant 271 B (Sep) 
——Art. 226 — Madhya Pradesh Krishi 
Upaj Mandi (Adhisuchana Prakashan ‘Riti 
Bharsadhak Samiti Tatha Mandi Samiti 
Gathan) Niyam (1974) Petitioner 
applying under R. 37 for recounting and 
scrutiny of rejected votes — Failure on 
the part of election Tribunal to exercise 
jurisdiction vested in him — Writ of 
certiorari issued Madh Pra 273 A (Sep) 
Art. 226 — Other remedy open — 
Remedy of appeal under S. 38 (3). (M.P, 
Municipalities Act (37 of 1961)) : 
Madh Pra 293 B (Oct) 
Art. 226 — Other remedy open — 
Question regarding lack of jurisdiction 
in the authority Madh Pra 292C (Oct) 
-—-Art, 226 — Manifest error of law —~ 
Rights of parties depending on facts —~ 
Failure to determine questions of fact — 
Error of law — Order deciding rights of 
parties liable to be quashed 
All 311 (Nov) 
—Art. 226 — Assam Land and Reve- 
nue Regulation (1 of 1886), S. 151 — 
Illegal order — Interference under Arti~ 
cle 226 Gauhati 329 C (Nov) 
——Art. 226 — Locus standi to file Writ 
— Corporate body — Tax Payers Asso- 
ciation — Can file -Writ Petition on be~ 
half of tax payers 
Andh Pra 360 B (Dec) 


~— 
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Constitution of India (contd.) 
— Art. 226 — Writ against educational 
institutions — Pre-Professional Ccurse 
Examination (1973) — Candidate alow- 
ed to appear for the examination and 
also allowed to join Medical Collega — 
Subsequently the Dean, on the ground 
that the petitioner had furnished a false 
mark card for securing the admission, 
struck his name off from the college roll 
— Malpractices Enquiry Committee. im- 
pliedly exonerating the petitioner and 
the University syndicate by resofition 
permitting him to join the Medical Col- 
lege in 1975-76 if found eligible — Peti- 
tioner’s request for admission proved 
futile Kant 371 “Dec) 
——Art. 226 (3) (as amended by Con- 
stitution (Forty-Second Amendment Act 
(1976) — “If any other remedy for such 
redress is provided for by or under any 
other law for the time being in force” — 
Meaning of Cal 325 (Nov) 
—Art, 227 — See Ibid, Art. 226 
Orissa 111 F [Apr) 
Andh Pra 123 C May} 
—Art. 227 — ‘Court or Tribuna — 
Agent to Government functioning onder 
Andhra Pradesh Agency Rules is sub- 
ject to power of superintendenze of 
High Court Andh Pra 123 B [May) 


—Art. 227 — Order without jurisdic 
tion — Ought to be set aside despite 
misrepresentation or concealment of 
material facts by petitioner 
Delhi 237 (Aug) 
Art. 227 — Interpretation puz for- 
ward of the concerned Bye-law try the 
Co-operative Tribunal amounting to gross 
‘miscarriage of justice — High Zourt 
held, competent under Art, 227 to in- 
terfere with order passed by the Tribu- 
nal Cal 324 (Nov) 
—Arts, 235, 225, 245 — (Allahabad 
High Court) Rules of Court (1953), Chap- 
ter 3, Rr. 5, 7 — ‘Control’ of High Court 
over District Judges — Compulsory re- 
tirement based on the opinion recorded 
by administrative committee — Invalid 
— Civ. Mise. Writs. Nos, 3958 anë 4033 
of 1968, D/- 23-2-1970 (All) Overruled, 
All 279 A (FB) (Oct) 
ZA: 245 — See also Ibid, Arz. 235 
All 279 A (FB) (Oct) 
—Art. 245 — Essential legizlative 
functions cannot be delegated — West 
Bengal Restoration of Alienated Land 
Act (23 of 1973), Section 4 — Aci does 
not suffer from vice of excessive dele- 
gation merely ‘because words us2d in 
Section 4 have diverse meanings 
. Cal 126 C (May) 





Constitution of India (contd.) 
——Art, 245 — Power to frame Rules 
of procedure — Express provision not 
necessary All 245 B (Oct) 
——Art. 246 — See W. B. Restoration of 
Alienated Land Act (1973), S. 4 (5) 
Cal 126 D (May) 
——Art, 254 — See W. B. Restoration 
of Alienated Land Act (1973), S. 4 (5) 
` Cal 126 D (May) 
——Art. 299 (1) — Contracts entered into 
by Government — Authority to execute 
contract — Conferment of — Mode in 
which authority may be conferred 
Cal 256 (Sep) 
——Art, 300 — Iädability. of State for | 
tortious act of its servant — See Tort 
— Vicarious liability 
J & K 277 B (Sep) 
-——Art. 300 — Liability of State for 
tortious act of its servant — Doctrine 
of sovereign power, AIR 1962 Punj 315 
(FB), Dissented from. 
J & K 277 C (Sep) 
—Sch. 7 List 2 Entry 18 — See W. B. 
Restoration of Alienated Land Act (1973), 
S. 4 (5) Cal 126 D (May) 


-——Sch. 9 Entry 182 — See W, B, Re- 
storation of Alienated Land Act (1973), 
S. 1 Cal 126 A (May) 
Contract Act (9 of 1872), S. S (1) (13) — 
Sale of Goods Act (1930), S. 20 (2) — 
Hire Purchase Agreement — Distinction 
from contract of sale 
J & K 269 B (Sep) 
——5. 28 — Agreements affecting juris- 
diction of Courts — See Civil P. C. 
(1908), S. 20 All 189 (Jul) 
~——5S, 28 — See Civil P. C. (1908), S. 20 
Him Pra 332 C (Nov) 
-—5S, 43 — See also Arbitration Act 
(1940), S. 24 J & K 269 D (Sep) 


——S. 43 — Partner of a fim — A 
co-promiser within S. 43 — Entitled to 
claim contribution from other partners 
in case he is required to pay the debt 
of the firm - (Obiter) 
J & K 270 B (Sep) 
——S. 63 — Waiver of promise 
Cal 159 C (Jun) 
——S. 63 — Whether plaintiff was guilty 
of inordinate delay in delivery of the 
goods — Defendant held liable for in- 
creased price consequent on devaluation 
of Rupee Cal 323 A (Nov) 
—S. 70 — Quantum meruit — Com- 
pensation for services rendered — Illus- 
tration Cal 21 (Feb) 
——S. 202 -— Contract providing that 
principal should pay amount of third 
party’s bill for supply of goods plus 
agent’s commission to agent and agent 
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Contract Act (contd.) 

in- turn should pay third party’s bill — 
Third party’s bill paid by principal 
direct — Held; principal was liable to 
pay agent’s commission ~ 
Cal 196 A (Jul) 


—S. 229 — Advocate and client — 
Counsel engaged in two proceedings by 
client — Knowledge obtained by coun- 
sel in one proceeding must be attributed 
to client even in other proceeding 

Delhi 240 A (Aug) 


Co-operative Societies Act (2 of 1912) 
See under Co-operative Societies 


CO-OPERATIVE SOCIETIES 


—A. P. Co-operative Societies Act (7 of 
1964), S. 101 (1) — Certificate of attach- 
ment Quasi-judicial proceedings — 
Enquiry by Registrar or Deputy Regis- 
trar — Opportunity to the other side to 
be heard essential Andh Pra 156 (Jun) 


—Assam Co-operativs Societies Rules 
(1959), Rule 69 — Notice under Rule 69 
may be signed by the Assistant Regis- 
trar on authorisation by the Registrar — 
It need not necessarily be signed by the 
Registrar himself Delhi 33 (Feb) 


—Co-operative Societies Act (2 of 1912), 
Section 9 — Bye-laws Doodhganga 
Sahakari Sakkare Karakhane Niyamita 
Bye-laws — Bye-law 21-A — Govern- 
ment notification replacing one of the 
Board of Directors contrary to the po- 
wers vested in it under the Bye-law — 
Held beyond jurisdiction and illegal 
Kant 54 (Mar) 


—M. P. Co-operative Societies Act (17 
of 1961), Ss. 64, 82 (1) (c) — Touching 
the ‘business of society — Sale of grain 
pledged by Member , with Co-operative 
Marketing Society in lieu of loan — Dis- 
pute covered by S. 64 — Jurisdiction of 
Civil Court barred by S. 82 (1) (c) 

: Madh Pra 374 (Dec) 


——S. 82 (1) — See Ibid, S. 64 
Madh Pra 374 (Dec) 


Co-sharers — Shamilat Land — Nature 
See Jammu and Kashmir Land 
Revenue Act (12 of 1996 Smt.), S. 133 

J & K 268 A (Sep) 


Court-fees Act (7 of 1870) 
See under Court-fees and Suits Valua- 
tions wes 
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COURT-FEES AND SUITS 
VALUATIONS 


—Court-fees Act (7 of 1870), S. 7 üv) 
(b) and Sch. I, Item 17, Cl. (vi) — Suit 
for partition and separate possession of 
share -— Plaintiff in joint possession of 
property — Valuation for court-fees — 
Provisions applicable 
Delhi 241 A (Aug) 
——S. 7 (iv) (c) — See 
(1) Civil P..C. (1908), O. 6, R. 17 
Delhi 267 D (Sep) 
(2) Court Fees and Suits Valuations 
—- Suits Valuation Act (1887), S. 8 


Delhi 267 F (Sep) 


-——Sch. IJ, Item 17 (vi) — See Ibid, 
S. 7 (iv) (b) Delhi 244 A (Aug) 
—Suits Valuation Act (7 of 1887), 
S. 8 — See also Civil P. C. (1908), O. 6, 
R. 17 Delhi 267 D (Sep) 


——S. 8 — Forum of appeal — Valuation 
of the original suit determines the forum 
cf appeal — Fact that amount larger than 
the valuation is decreed does not change 
the forum, (Case Law discussed.) 
All 193 (Jul) 
-———S. 8 — Valuation for jurisdiction — 
General — Suit falling under S. 7 (iv) 
(c) Court Fees Act — Value for court 
fee purposes determines value for juris- 
dictional purpose and not vice versa . 
Delhi 267 F (Sep) 


——S. 9 — Rules and Orders of the High 
Court of Punjab (framed under S. 9), 


R. 8 — Jurisdictional value of suit — 
Suit for partition and separate posses- 
sion — Plaintiff in joint possession — 


Value of whole of property is the value 
for jurisdiction Delhi 244 B (Aug) 
—W. B. Court Fees Act (10 of 1970), 
Ss. 7 (iv) (b), 7 (v) and 16 — Valuation 


of suit — Duty of Court — Failure to 
make an enquiry — Revision — Main- 
tainability Cal 202 (Jul) 


-——S. 16 — See Ibid, S. 7 (iv) (b) 
Cal 202 (Jul) 


Custom — Customary right — Proof of 
=- Requisites of recognition 
All 358 C (Dec) 


——Tribal Custom 


— Riwaj-i-am in 

Kulu — Marriage — Mode of celebra- 

tion of Him Pra 275 (Sep) 
DEBT LAWS 

-—Karnataka Debt Relief Act (25 of 


1976), S. 3 (c} — Debtor — Who is — 
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Debt Laws — Karnataka Debt Relief Act 
(contd.) 

See Karnataka Pawn Brokers Act 

(1962), S. 8 (1) Kant 290 A {Oct) 

=S, 4 — Articles pledged after zom= 

mencement of the section — Applizabi- 

lity of the Act Kant 290 B {Oct) 


—Kerala Agriculturists Debt Relief Act 
(31 of 1958), S. 6 (2) — Interpretation 
of — Reference in S. 6 (2) relating to 
Section 48 (1) (b), Civli P. C. (1908) to 
be understood as meaning Art. 135 of 
Lim. Act (1963) Ker 292 B ‘Oct) 


—Tamil Nadu Agriculturists Debt Kelief 
Act (4 of 1938), Ss. 8, 9, 13, Pro- 
viso, Explanation {as amended by Act 
8 of 1973) — Applicability — Debt 
should be due and payable by agzicul- 
turist not only at the time of demand 
but at the time liability was incurred 
Mad 61 A Mar) 


1 


——S. 9 — See Ibid, S. 8 
Mad: 61 Mar) 
-—S, 13 Proviso — See Ibid, S. 8 


Mad 61 [Mar) 


w-—S, 20 (as amended in 1972), — 
Granting stay under — Condition pre- 
cedent — Court must prima facie be 
satisfied that person applying for stay 
is entitled to the benefits of this Act 
Mad 296 (Oct) 


—Tamil Nadu Indebted Agriculturists 
(Temporary Relief) Act (15 of 1976), 
S. 2 (c) — Tamil Nadu Indebted Per- 
sons (Temporary Relief) Act (16 of 976), 
S. 2 (1) — Chit transaction — Ligoility 
arising out of purchase of a cht in 
auction is not a debt within meaning of 
S. 2 (c) or S. 2 (1) Mad 60 (Mar). 


—Tamil Nadu Indebted Persons 'Tem- 
porary Relief) Act (16 of 1976), S. 2 (1) 
-— See Debt Laws — Tamil Nadr In- 
debted Agriculturists (Temporary Eelief) 
Act (16 of 1976), S. 2 (c) 

Mad 60 Mar) 


U. P., Encumbered Estates Act (25 of 
1934), S. 19 —- See Ibid, S. 23 B (5) 

All 41 C ‘Mar) 
——S. 23A — See Debt Laws — U. P. 
Zamindars’ Debt Reduction Act (1952), 
S. 9 All 41 B ‘Mar) 
-—S. 23B — See also Debt Laws — 
U. P. Zamindars’' Debt Reduction Act 
(1952), S. 9 All 41 B Mar) 
-———§, 23-B and S. 24 — Benext of 
Section 9 of U. P. Zamindars’ Dek: Re- 
duction Act (1952) available to all pro- 


Debt Laws — U. P. Ericumbered Estates 
Act (contd.) 

ceedings under Chapter V, inclusive of 

Sec, 23-B and Sec, 24 All 41 A (Mar) 


— Ss. 23-B (2) and 19 — Rate of inte- 
rest — Cannot be varied by Collector or 
Deputy Commissioner while executing 
decree transmitted to them under S. 19 
— Satisfaction cannot be directed to be 
deemed ta have been made retrospec- 
tively All 41 C (Mar) 


——S, 24 — See Ibid, S. 23-B 
All 41 A (Mar) 


—U,. P. Zamindars’ Debt Reduction Act 
(15 of 1953), S. 9 — See Debt Laws — 
U. P. Encumbered Estates Act (1934), 
S. 23-B : All 41 A (Mar) 


——S, 9 — Word “grant” — Cannot be 
equated to word “deliver” — For appli- 
cation of S. 9 the bords need not pass 
through the hands of the judgment-debtor 

All 41 B (Mar) 





Deed — Construction — Part of deed 
illegal — Effect Cal 159 B (Jun) 


Defence of India Rules (1962), Part XIV, 
R. 133-V (i) — See Exemy Property Act 
(1968), S. 8 Cal 280 A (Oct). 


Delhi and Ajmer Rent Control Act (38 


of 1952) 
See under Houses and Rents 


Delhi Rent Control Act (59 of 1958) 
See under Houses and Rents 


Delhi Rent Control 
(18 of 1976) 
See under Houses and Rents 


(Amendment) ‘Act 


Delhi Municipal Corporation Act (66 of 
1957) 


See under Municipalities 


Delhi School Education Act (18 of 1973) 
See under Education 


Designs Rules (1933), R. 36 — See Patents 
and Designs Act (1911), 5. 43 
Delhi 162 (Jun) 


Easements Act (5 of 1882), S. 18 — Cus- 
tomary rights — Right to keep takhat 
at a particular place on the bank of a 
river — Proof of All 80 (Apr) 


—-S. 28 (e) — Easementary right of- 
passage by prescription proved — It can- 
not be restricted by Court even on con~ 
sent of parties . All 73 A: (Apr). 
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East Punjab Urban Rent Restriction Act 


(3 of 1949) 
See under Houses and Rents 


EDUCATION ' 


—Delhi School Education Act (18 of 
1973), 5. 15 — Scope and Applicability — 
Does not provide for statutory arbitra- 
tion Delhi 242 B (Aug) 


—-H, P. University Act (17 of 1970), Sec- 
tion 39 (1) — First Statutes — Sta- 
tute 1 (2) — “Not connected with the 
University” -— Disqualification should 
neither be at time of nomination nor 
during the course of Panel committee 
Him Pra 246 H (Aug) 


——S, 39 (1), First Statutes — Sta- 
tute 1 (2) — “Not connected with the 
University’ — Member of Board of 
Studies — Position of 
_ Him Pra 246 I (Aug) 
-—S, 39 (1) — First Statutes — Sta- 
tute 1 (2) — “Connected with the Uni- 
versity” — Moral and material status of 
person — Consideration of 
Him Pra 246 J (Aug) 


——S. 39 (1) — First Statutes — Sta- 
tute 1 (2) — Whether directory or manda- 
tory Him Pra 246 N (Aug) 


——S,. 39 (1), First Statutes — Statute 10 
— Object of — Purpose of election to 
Executive Council was not to give re- 
presentation to the Students’ Council 
Him Pra 246 O (Aug) 
——S. 39 (1), First Statutes — Statute 10 
— Representation of Academic Council 
Him Pra 246 Q (Aug) 
——S, 40 -~ Ordinance 35.54 — Scope — 
In every case it is not necessary to have 
the minimum qualification prescribed in 
Ordinance 35.54 in view of the proviso 
which is attached to this Ordinance 
Him Pra 246 R (Aug) 
—S, 40 — Ordinances — Ordin- 
ance 35-45 — Suspension when can be 
ordered Him Pra 246 U (Aug) 


S. 45 — See Constitution of India, 
Art, 226 Him Pra 246 F (Aug) 


—Kerala Education Rules (1959), Chap- 
ter XXVIII, R. 2 — Withholding of grant 
— Dispute over ownership of an aided 
school —' Maintenance grant cannot be 
withheld till the dispute is settled where 
an approved manager is functioning 





Ker 56 (Mar) 
—Orissa Education Act (15 of 1969), S. 7 
— See Education — Orissa Governing 


Bodies of Non-Government Colleges 
(Validation and Extension of Term of 


Education — 
(contd.) 

Office) Act (1967), 5. 3 (b) 

Orissa 111 C (Aprj 
——S. 7 — Orissa Education Code, Arti- 
cles 105 and 130 — Utkal University Act 
(20 of 1966), S. 22, Statutes framed under 
Statute 227 — Governing body of col- 
lege — Expiry of its term — Power of 
Government to constitute another body 

Orissa 111 D (Apr) 
——S. 11 — See also Orissa General 
Clauses Act (1937), S. 32 y 

Orissa 375 (Dec) 

——S. 11 — Expiry of term of Govern~ 
Ing body — Applicability of S. 11 7 

Orissa 111 E (Apr) 
—Orissa Education Code, Art, 105 — See 
Education — Orissa - Education Act 
(1969), S. 7 Orissa 111 D (Apr) 
Art. 130 — See l 
(1) Education — Orissa Education Act 


Orissa Education Act 





(1969), S. 7 Orissa’ 111 D (Apr) 
(2) Education — Orissa Governing 
Bodies of Non-Government Colleges 


(Validation and Extention of Term of 
Office) Act (1967), S. 3 (b) 

Orissa 111 C (Apr) 
——Art, 286 — The Article does not 
epply to colleges — That provision is 
cnly for the schools 

Orissa 111 A (Apr) 
——R. 309 — See Orissa General Clauses 
Act (1937), S. 32 Orissa 375 (Dec) 


— Orissa Governing Bodies of Non-Goy- 
ernment Colleges (Validation and Exten- 
tion of Term of Office) Act (22 of 1967), 
S. 3 (b) — Orissa Education Act (15 of 
1969) (5. 7 Orissa Education Code), Arti- 
cle 130 — Governing body registered 
under Societies Registration Act — Right 
of management — Effect of S. 3 (b) — 
Applicability of S, 7 and Art. 130 

Orissa 111 C (Apr) 


—Utkal University Act (20 of 1966) — 
Statute framed under the Act, Sta- 
tute 226 — Qualification of candidate to 
take examination — Determination of 
Orissa 62 A (Mar) 
——Regulation framed under the Act, 
Chap. 5, Regulation 2 (2) — Petitioner 
efter having appeared for practical exa~ 
mination, disallowed to appear for theory 
examination on ground of his not having 
requisite percentage of attendance — 
Petitioner, held was entitled to take sub- 
sequent examination as failed candidate 
Orissa 62 B (Mar) 
——S, 22 — See also Education — Orissa 
Education Act (1969), S. 7 
i Orissa 111 D (Apr) 
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Education University Act 
` (contd.) 

——S. 22 — Statutes framed under 3ta- 
tute 227 — The Statute does not pezmit 
‘life-membership of the ‘governing body 


of College Orissa 111 B (Apr) 


--U. P. Intermediate Education Act @ of 
1921), S. 16 (a) — Scheme of Administra- 
tion framed under S, 16 (a) for Jasata 
H. S. School Nizamabad, Distt, Azam- 
garh, Cl. 22 — Interpretation — Dispute 
regarding management between two com- 
mittees — Dy, Director giving recogni- 
tion to one of them — Validity 

All 187 A (Jun) 


—S, 16 la — Scheme of Administra- 
tion framed under S. 16 (a) for Janata 
H. S. School, Nizamabad, Distt. Azam- 
garh Cl, 22 — Recognition of particular 
person as Principal by Dy. Director — 
Validity All 187 B (Jun) 


w——§, 16-G (3) (a) — Termination of ser- 
vice of permanent teacher in C. T. Grade 
~~ No prior approval of District Inspec- 
tor of Schools obtained — Legality —. 
Mandamus to management committee 
All 122 (May) 


Utkal 


— 


Enemy Property Act (34 of 1968), 5. 8 
Defence of India Rules, 1962, 
Part XIV, R. 133-V (i) Pakistan 
National — Who is — Whether a per- 
son as constituted attorney can mairtain 
suit in respect of property of Pakistan 
National Cal 280 A #Dct) 


Essential Commodities Act (10 of 1955), 
Ss. 3 and 5 — Central Government Noti- 
fication D/- 20-6-1972 delegating powers 
under S. 3 to U. P. Government — TJ. P. 
Wheat (Levy, Regulation of Trade and 
Control of Movement) Order 1975 — 
Order is not without jurisdiction 

All 113 C (May) 
-——-Ss. 3 and 5 — Central Government 
delegating its powers to State Govern- 
ment — State Government issuing U. P. 
Wheat (Levy, Regulation of Trade and 
Control of Movement) Order 1975 
` Validity All 113 D May) 
~——S, 3 (2) (f) and (3-B) (as amended by 
U. P. Act 18 of 1975) — U. P. Wheat 
(Levy, Regulation of Trade and Control 
of Movement) Order 1975, Cls. 3 anc 2 (m) 
— No controlled price of wheat fixed by 
Government — Price of levy wheat fixed 
in Order is valid All 113 A (May) 
——S. 3 (2) (f) Expl. (as amend=d by 
U. P. Act 18 of 1975). — U. P. Wheat 
(Levy, Regulation of Trade and Control 
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Essential Commodities Act (contd.) | 
of Movement) Order 1975, Cls. 3 and 2 (m) 
— Price of levy wheat specified in Order 
fixed ‘by Central Government — Price if 
open to challenge All 113 B (May) 
—~—S, 5 — See Ibid, S. 3 

All 113 C, D (May) 
Evidence Act (1 of 1872), S. 3 — Appre- 
ciation of Evidence — Admission or a 
concession should be strictly construed 

All 73 B (Apr) 

——S, 3 — Evidence — Appreciation of 
— Duty of Court Cal 157 B (Jun) 
——S. 18 — Admission in plaint — Ad- 
missibility — Plaint in other case not 
properly verified — Admission of plain- 
tiff who is defendant in present suit for 
partition — Admission in said plaint, held 
could not be used as against present de- 
fendant Cal 157 C (Jun) 


——S. 18 — Admission on point of law 
by party held not binding 

Him Pra 246 P (Aug) 
—-S. 18 — Admission by party — 
Effect All 358 A (Dec) 
——S5. 20 — Word “information” includes 
decision of any kind Delhi 241 A (Aug) 


-———S, 21 — See Ibid, S. 3 
All 73 B (Apr) 
——S, 32 (3) — Sale deed — Question 
of passing of consideration — Vendor 
dead — Statement in deed by deceased 
vendor that he had received considera- 
tion — Presumption 
Orissa 301 A (Oct) 
—-S. 35 — Diary maintained by Re- 
turning Officer or any other Election 
Officer — Admissibility All 254 A (Sep) 


—~—S. 44 — Effect of decree when can 
be avoided on ground of fraud without 
having it set aside — Type of ‘fraud’ 
contemplated by section 
Orissa 344 E (Dec) 

—Ss, 64-65 — Four suits in ejectment 
of tenants filed by plaintiff as purchaser 
of the property — Original sale deed 
— Production J & K 335 B (Now) 
——S. 64 — Proof of document — Mode 

All 352 E (Dec) 
——-§, 65 — Registered will lost — Pro- 
duction of certified copy containing en- 
dorsement of Registrar under S. 60 of 
Registration Act — Will if proved 

All 147 A (Jun) 
——S, 67 — Execution of document — 
Proof J & K 211 (Jul) 
——Ss. 68, 101 — Execution of document 
by illiterate person — Proof — Mere 
proof of signature not sufficient — Con- 


_tents must have been read over to ex- 


ecutant — Onus lies on person who wants 
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Evidence Act (contd.) 
to rely on such document ` 
‘ Orissa 304 (Oct) 
——S. 101 — See also 
(1) Ibid, S. 68 Orissa 304 (Oct) 
(2) Tort — Malicious Prosecution 
J & K 369 (Dec) 


Ss, 101-104 — Adoption — Burden 
of proof —— Lies heavily on person who 
seeks to establish adoption, especially 
when there is no contemporaneous deed 
of adoption Orissa 344 A (Dec) 


——S. 114 — See also Houses and Rents 
— J. & K. Houses and Shops Rent Con- 
trol Act (1966), S. 11 

J & K 335 E (Nov) 
———S,. 114 — Possession of husband or 
wife is really possession on behalf of one 
having legal title Ker 219 B (Oct) 


———S. 114, Illus. (e) — See Karnataka 
Land Revenue Act (12 of 1964), S. 133 
Kant 289 (Oct) 
-———S. 115 — See also 
(1) Limitation Act (1963), S .3 
_ Pat 120-D, Pt B (May) 
(2) Municipalities — Hyderabad Muni- 
cipal Corporations’ Act (1955), S. 388 
Andh Pra 259 (Sep) 
-~—5S. 115 — Estoppel — Delivery of 


possession — Fact admitted in earlier 
proceedings and also concluded by court 
decisions —— Party held estopped from 


pleading to the contrary 
Gauhati 134 A. (May) 


——§, 115 — Estoppel against asserting 
invalidity — Illustrative case 
All 228 B (Aug) 


——S. 115 — Insurance contract — 
Claimant filing proceeding under S. 20, 
Arbitration Act in Court at Simla — 
Insurance Co. filing objections — Effect 

Him Pra 332 B (Nov) 
~—S, 116 — Estoppel of tenant — 
During continuance of tenancy tenant 
cannot deny title of landlord — New plea 
to disentitle landlord from seeking evic- 
tion of tenant — Cannot be agitated for 
the first time in revision, in the circum- 
stances of the case Kant 216 B (Jul) 


Ss. 123, 124, 162 — “Records relating 
to any affairs of State’ — Limit of con- 
fidentiality — Service records — Claim 
of privilege Delhi 243 (Aug) 
~———S, 124 — See Ibid, S. 123 

Delhi 243 (Aug) 
——5S. 162 — See Ibid, S. 123 





Delhi 243 (Aug) 
Fatal Accidents Act (13 of 1885), S. 1-A 


— See also Tort — Negligence 
J & K 277 D (Sep) 


\ 


Fatal Accidents Act (contd.) 
S. 1-A — Fatal accident — Damages 
— Principles to be kept in view while 
granting damages J & K 336 A (Nov) 
S, 1-A — Fatal accident — Damages 
— Vicarious liability of State to pay for 
tortious acts of its employees 

J & K 336 B (Nov) 
——S, 1-A — Fatal accident — Damages 
— Vicarious liability of — Defence plea 
of standing instructions to driver not to 
drive negligently or rashly — Proof of 

J & K 336 C (Nov) 


General Clauses Act (10 of 1897), S. 27 — 
See Houses and Rents — J & K Houses 
and Shops Rent Control Act (1966), S. 11 
J & K 335 E (Nov) 
Guardians and Wards Act (8 of 1890), 
Ss. 29 and 30 — Appointment of guardian 
of property by Court — Powers of alie- 
nation — Lease of property with permis- 
sion of Court — Guardian exceeding au- 
thority — Transaction is void 
Cal 159 A (Jun) 
—S,. 30 — See Ibid, S. 29 
Cal 159 A (Jun) 








HIGH COURT RULES AND ORDERS 


—Allahabad High Court Rules of Court 
(1953), Chap, 3, R. 5 — See Constitution 
of India, Art. 235 All 279 A (Oct) (FB) 
——Chap. 3, R. 7 — See Constitution of 
India, Art, 235 All 279 A (Oct) (FB) 


—Punjab High Court Rules and Orders 
{applicable to Himachal Pradesh High 
Court), Vol, 5, Chap. IA, R. 2 (b) — Scope: 
— Rule 2 (b) is neither statutory nor 
Mandatory — Hence non-compliance of 
rule does not make second appeal in- 
competent Him Pra 278 (Sep) 


—Rules and Orders of the High Court of 
Punjab (framed under S. 9), R. 8 — See 
Court-fees and Suits Valuations — Suits 
Valuation Act (1887), S. 9 

Delhi 244 B (Aug) 


Him. Pra. Abolition of Big Landed 
Estates and Land Reforms Act (15 of 
1954) - 

See under Tenancy Law: 


Him. Pra. Municipal Act (19 of 1968) | 
See under Municipalities 


Him. Pra. Municipal Election Rules (1970) 
See under Municipalities 


Him. Pra. University Act (17 of 19790) 
See under Education 


Him, Pra. Urhan Rent Control Act (23 of 
1971) 
See under Houses and Rents 


Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 20 — See Houses end 
Rents — W. B. Premises Tenancy ct 
(956), S. 13 (1) (ff) Cal 188 (Jtn) 
Hindu Law — Adoption — Burden of 
proof — See Evidence Act (1872), Sec- 
tions 101-104 Orissa 344 A (Dec) 
Ancestral property — Gift of im- 
movable ancestral property by father in 
favour of his wife is void and not merely 
voidable, Case law discussed. 
, Mad 220 (cul) 
——Joint family — Coparcenery — Lis- 
tinction All 229 H (Aug) 
Joint family — Debts’ incurred by 
father — Pious obligation of sons to Say 
debts All 229 D (Aug) 
——Joint family — Partition — See 
Hindu Succession Act (1956), S. 14 
All 229 A (Aug) 
——Joint family — Partition — Reore2n- 
ing of — Principles All 229 B (Aug) 


——Joint family — Partition — Mode of 
effecting partition — Presumption as tc 
property being joint — Onus 

All 229 C (Aust 
-——Joint family property — Aliena-ior. 
— Antecedent debt — Nature of 

All 229 E (Zug) 
——Joint family property — Alienalion 
— Setting aside of — Principles 

All 229 F (Aug! 
——Joint family — Presumption of jcnt- 
ness Orissa 120-A (May) 
-—Mitakshara — Joint family — Alen- 
ation of undivided share by coparcerer 

All 229 G (Aug) 
—— Religious and Charitable Trust — 
See Tenancy Laws — Rajasthan Land 
Reforms and Resumption of Jagirs Act 
(6 of 1952), S, 23 (1) (o) 








. Raj 67 (Liar) 
Hindu Marriage Act (25 of 1955), S.7 — 


See Custom — Tribal custom 

Him Pra 275 (Sen) 
-~——5S, 24 — Maintenance pendente lita 
and expenses of proceedings — Claimed 
by wife pending her petition for judicial 
separation — Allegation of wife leadinz 


an adulterous life made by husbanc — 
Does not disentitle her to such maire- 
ance and expenses Him Pra 208 Jul) 


Hindu Minority and Guardianship Act 
(32 of 1956), S. 11 — Guardians of a 
Hindu boy — Who are — Sale deed cf 
minor’s property by de facto guardien — 
Validity of All 4 C (Feb) 


——S, 14 — Hindu Mitakshara 
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Hindu Succession Act (30 of 1956), S. 14 
— See also Limitation Act (1908), Art, 142 

All 126 A (Aùg) 
joint 
family — Partition between mother and 


sons in 1952 at instance of mother — 


Mother allotted house in lieu of her 
share with absolute right — Validity 

_ All 229 A (Aug) 
S. 22 — Scope — Procedure to be 
adopted — Section is silent — Applica- 
tion to be treated as independent appli- 








cation Cal 92 A (Apr) 
S. 22 — Scope — “Proposes to trans- 
fer” — Conditions requisite before trans- 


fer is made to strangers 
Cal 92 B (Apr) 


HOUSES AND RENTS 


—Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act (15 of 1960), 
S. 10 — Satisfaction of Rent Controller 
~ Compromise memo containing implied 
admission of wilful default in payment 
of rent — Rent Controller can base his 
satisfaction on such admission 

Andh Pra 43 (Mar) 


—Assam Urban Areas Rent Control Act 
(3 of 1956), S. 9 — See Civil P. C. (1908), 
S, 100 Gauhati 133 (May) 


—Assam Urban Area Rent Control Act 
(17 of 1972), S. 8 — See Civil P. C. (1908), 
S. 100 Gauhati 133 (May) 


—Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act (3 of 1947) — Eviction 
petition by A on ground of personal re- 
quirement — A dying pending applica- 
tion — Prasecution of application by his 
heirs Pat 141 A (May) 


S. 8-A (2) — Bihar and Orissa Muni- 
cipal Act (7 of 1922), S. 133, T. P. Act, 
S. 108 (g) — Adjustment of tax paid by 
tenant, towards rent Pat 141 B (May) 
——S. 11-A — Ejectment of tenant — 
Sons and daughter of the tenant alleging 
that their father was in collusion with 
the plaintiff, sought to be impleaded as 
party defendants — Application of inter- 
venor for being made parties does not 
fall within the scope of O. 1, R. 50 or 
S. 151, C. P. C. — Order by trial court 
to implead them was bad in law 

Pat 65 (Mar) 





—Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Ss. 5 (11) (c) (i) and 12 — ‘Tenant’? — 
Word ‘any’ in the expression ‘any mem- 
ber of the tenant’s family’ in S. 5 (11) (c) 
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Houses & Rents — Bombay Rents, Hotel 
and Lodging House Rates Control Act 
(contd.) 

(i), if includes ‘all’. — 1976 Ren CJ 83, 

Dissented from. Guj 245 (Aug) 

——S. 12 — See Ibid, S. 5 (11) (c) (i) 

Guj 245 (Aug) 

—Delhi and Ajmer Rent Act (38 of 1952), 

5. 13 — Decree for ejectment of a tenant 

passed on the basis of compromise þe- 

tween the parties is not necessarily a 

nullity Delhi 48 B (Mar) 

——S, 21 — Execution of ejectment de- 

cree passed on the basis of compromise 

between landlord and ‘tenant — Person 

in occupation of the premises has locus 

standi to assail validity of the decree 
Delhi 48 A (Mar) 


—Delhi Rent Control Act (59 of 1958), 
Ss: 6 and 9 (2) — Fixation of fair rent — 
Cost of construction — Determination — 
Central Public Works Department sche- 
dule of rates can be taken as basis 
Delhi 30 (Feb) 
—~-S, 9 (2) — See Ibid, S. 6 
Delhi 30 (Feb) 
——S, 14 (1), Proviso, Cl. (a) and S. 15 — 
Notice demanding payment of arrears of 
rent — Tenant has a right to pay only 
the arrears legally recoverable — Evic- 
tion petition can be filed at any time, 
unless there has been waiver 
Delhi 32 A (Feb) 
—~S. 14 (1), Proviso (b) — Petition for 
eviction — Onus of proof — Initial onus 
to prove existence of grounds of eviction 
is on landlord but facts within special 
knowledge of tenant must be proved by 
tenant himself Delhi 49 A (Mar) 
S. 14 (1) (e) — Bona fide need of the 
landlord — Determination of —- Require- 
ments and considerations 
Delhi 327 A (Nov) 
S. 14 (1) (e) — Bona fide require- 
ment of the landlord — Subsequent 
events or new circumstance cannot be 
taken into account in determining the 
need — If the Court has taken such cit- 
cumstances into consideration, the in- 
firmity does not vitiate the order in this 
case Delhi 327 B (Nov) 
——S, 14 (1), Proviso (e) — See Ibid, 
S. 25 B (4) & (5) Delhi 239 A, E (Aug) 
S. 14 (1), Proviso (e) — Application 
for eviction on ground of personal neces- 
sity —- Question whether applicant or 
anybody else was landlord and owner — 
‘If Controller or Civil Court has jurisdic- 
tion Delhi 204 A (Jul) 
S. 14 (4) — Presumption of sub- 
letting — Petition for eviction on ground 
of sub-letting — Tenant setting up case 














Houses & Rents — Delhi 
Act (contd.) 
of partnership with alleg 
but uneble to prove his ca 
must be presumed to have 
De 
——S. 14 (6) — ‘Transfer 
and disclaimer of one’s ri; 
of another is not transfer 
; ‘Del 
——Ss. 14-A and 54 — Li 
to obtain immediate posse: 
is conferred untrammelled 
strictions — Provisions: of 
yield place to S. 14-A De 
——S. 14-A (inserted by 
ment) Act 18 of 1976) ~ 
out by the predecessor-in- 
the agent of the landlord - 
entitled to obtain eviction 
Dell 
——S, 14-A (inserted by 
Act 18 of 1976) — Right . 
obtain eviction — Object ı 
the premises or the purpo 
the tenant is using the pre 
a relevant consideration 
Del 
—-—S. 14-A, Proviso (ins 
(Amendment) Act 18 of 1 
obligatory on the landlord 
his petition the number 
houses owned by him or b 
dependent child and then i 
one he wants to recover x 
De: 
——S,.' 14-A, Proviso (inse: 
endment) Act 18 of 1976) 
need for vacant possession i: 
to only one of the premises 


house — “Dwelling house” 
De 

—S. 14-A (1) — See 

(4) (5) Delhi! 


——S,. 14-A (1) — Expres 
tial accommodation” in — 

Delt 
—S. 14-A (1) — Landlc 
vacate Government accon 
account of retirement or tr 
tion 14-A (1) if a 





ell 
S. 14-A (1) — Allotter 
commodation — Resider 


owned by allottee’s wife 
child — Section 14-A (1) a 

De 
—S, 15 — See Ibid, S. 1 

De 
——S, 15 (1) and (4) — Or 
s. (4), passing of — Order 
even if order under sub-s, 
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Houses & Rents — Delhi Rent Control 
Act (contd.) i 
passed — Conditions requisite for passizg 
of orders under sub-ss, (1) and (2) inci- 
cated Delhi 47 (Mer) 
—-S, 25-B (inserted by the (Amend- 
ment) Act 18 of 1976) — Leave to contest 
petition for eviction — When granted 
Delhi 205 A (Jr) 
——§, 25-B — Sub-s. (8) — Scope of r2- 
vision in High Court Delhi 205 G (J0) 
——~—Ss, 25-B (4) and (5) and 14 (1), Pro- 
viso (e) — Application by landlord to 
evict tenant — Circumstances in whizh 
tenant. should be. granted leave to contest 
indicated : Delhi 239 A (Arg) 
——Ss, 25-B (4) and (5) and 14-A (1) — 
Application by landlord under S. 14-A 11) 
to evict tenant — Tenant alleging that 
landlord fhough allottee of Government 
accommodation never occupied it — 
Tenant if entitled to leave to contest 
Delhi 239 D (Aug) 
——Ss, 25-B (4) and (5), 14-A (1), 14 [1), 
_ Proviso (e) — Application by landlord 
under S. 14-A (1) to evict tenant — 
Tenant if entitled to leave to contest on 
ground that landlord’s application under 
S. 14 (1), Proviso (e) was pending - 
Delhi 239 E (Aug) 
——S. 39 — Interlocutory order under 
S. 15 (7) in an eviction petition — Appzal 
— Jurisdiction of High Court to pass 
order of eviction Delhi 132 (May) 
S, 54 — See Ibid, S. 14-A 
Delhi 205 B (Jul) 


—Delhi Rent Control (Amendment) Act 
(18 of 1976), S, 14-A (1) — Benefit of Set- 
tion 14-A (1) — Can be denied by allo-tee 

Delhi 160 (Jun) 
—East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 2 (h) — ‘Engaged in a 
profession’ — Proof Him Pra 333 (Nov) 


——S,. 13 (2) (ii) (b) — Eviction of tenant 
— Change of user — Premises let oul as 
‘shop’ used as a ‘godown’ for storage of 
goods alone-— Whether amounts to put- 
ting it to a different use than one for 
which it was let out. Civil Revision No. 
698 of 1959, D/- 12-8-1960 (Punj), Over- 
ruled, Punj 222 (Jul) 
——§S, 13-A (1) (as amended in 19761 — 
‘Landlord’ — Who is — Application for 
eviction of tenant filed by landlord, the 
wife of a Government employee — Main- 
tainability Punj 347 (Dec) 
——S. 17 — Execution proceedings — 
Civil Court being executing court has 
jurisdiction to pass orders in exectzion 
proceedings under the Act 


Him Pra 166 A (Tun) 


Houses & Rents — East Punjab Urban 
Rent Restriction Act (contd.) 

——S, 17 (2) — Power given to Courts 

to treat execution proceedings under Sec- 

tion 17 as a suit — Court may or may 

not treat it as suit 

: Him Pra 166° B (Jun) 


—Himachal Pradesh Urban Rent Control 
Act (23 of 1971), S. 14 (2) (i), Second Pro- 
viso — Period of 30 days — Rent Con- 
troller has no power to abridge or en- 
large this period Him Pra 276 (Sep) 


—J. & K. Houses and Shops Rent Con- 
trol Act (34 of 1966), S. 11 — Require-. 
ment by landlord of premises for his 
own use, and for re-building — Condi- 
tion of the building 
J & K 335 C (Nov) 
—S. 11 — Transferee from original 
landlord — Right to sue tenant for eject- 
ment J & K 335 D (Nov) 
——5. 11 — Suit for ejectment — Notice 
— Refusal — Subsequent affixture of 
notice on door of the house — Sufficiency 
J & K 335 E (Nov) 
——S. 12 (4) — Applicability — Suit for 
ejectment not . wholly based on the 
ground of non-payment of rent — Ap- 
plication under S. 12 (4) not maintain- 
able. 1971 J & K LR 47, Not followed 
J & K 368 (Dec) 


—Karnataka Rent Control Act (22 of 
1961), S. 21 — See Ibid, S. 29 i 

Kant 214 A (Jul) 
——S, 21 (1) — Notice to quit — Neces- 
sity of — Tenant holding over — Held 
that his tenancy was contractual and not 
statutory — Notice to quit under S. 106, 
T. P. Act hence necessary to initiate pro- 
ceedings under S. 21 (1) Kant 103 (Apr) 


——S. 21 (1) (c), Proviso — Expression 
“erected on the premises a permanent 
structure’ — Meaning — There should 
be addition or subtraction in the build- 
ing Kant 102 (Apr) 
——S. 21 (1) (d) — Using the premises 
for immoral and illegal purpose — Even 
single conviction for using premises for 
illegal and immoral purpose is sufficient 
to entitle landlord to evict tenant 

Kant 215 B (Jul) 
——S. 21 (1) (h) — Mere fact that hereto- 
before landlord was living in the same 
house is no ground to infer that he does 
not have reasonable and ‘bona fide need 
after change for the better in his finan- 
cial position Kant 213 (Jul) 
——S. 21 (1) th) — Eviction of tenant on 
ground of landlord’s reasonable and bona 
fide requirement — Court will refuse to 
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Houses & Rents — Karnataka Rent Con- 
trol Act (contd.) 
erder eviction unless on facts on record 
Court is satisfied about such requirement 
Kant 272 (Sep) 
—Ss. 29, 21 — Impact of S. 29 upon 
S. 21 — Extent of Kant 214 A (Jul) 
—S. 29 (1) (2) (4) — Default in making 
deposit of rent within the time and in 
the manner prescribed — Effect 
Kant 216 A (Jul) 
——S,. 50 — See Civil P., C. (1908), S. 115 
Kant 215 C (Jul) 
—Kerala Buildings (Lease and Rent, 
Control) Act (2 of 1965), S. 11 (4) ©, 
Proviso —- Scope — 30 days’ time relates 
to tenant’s rectification of the breach 
2 te Ker 106 A (Apr) 
—S. 11 (4) (i) Proviso — The condi- 
tions laid down by the Proviso are 
cumulative Ker 106 B (Apr) 
—M. P. Accommodation Control Act (41 
of 1961), S. 2 (e) — See Ibid, S. 12 (1) (e) 
. ; Madh Pra 294 (Oct) 
——S. 3 (1) (b) — Premises belonging 
to Municipality given’ on lease — Lessee 
sub-letting premises —- Suit for ejection 
by lessee against sub-lessee — Provisions 
of Act do not apply 
Madh Pra 340 A (Nov) 
——S. 12 (1) — Premises let for compo- 
site purposes — Right of landlord to 
evict tenant from such premises — Duty 
of Court Madh Pra 107 A (Apr) 


S. 12 (1) (a), 12 (3) — Eviction of 
tenant — Benefit of protection under 
S. 12 (8) against eviction — Tenant 
must comply requirements under S. 13 (1) 
M. P. 57 A (Mar) 

——S.'12 (1) (e) and (f) — Benefits 
under — Not restricted to landlords who 
are residents of city or town where 
accommodation is situated 

Madh Pra 107 C (Apr) 
——S. 12 (1) (e) and S. 2 (e) — ‘Member 
of family’ — Widowed daughter-in-law 
and grandchildren not ‘members of 
family’ by mere relationship — Their 
dependency on landlord must be speci- 
fically pleaded and proved — Question 
of fact ; Madh Pra 294 (Oct) 
——S. 12 (1) (b) — Eviction of tenant 
— When landlord entitled to decree — 
Bona fide requirement — Proof of 

M. P. 57 B (Mar) 

=—5. 12 (6) — Applicability 

Madh Pra 107 B (Apr) 
—Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), Section 14 
(2) (a) amended by Act (14 of 1976) — 
Retrospective operation of — Amended 
section applies to suits and appeals pend- 





Houses & Rents — Rajasthan Premises 
(Control of Rent & Eviction) Act 
(contd.) F 

ing at the time the Amendment Act 

came into force Raj 142 A (May) 

—Tamil Nadu Buildings (Lease and 

Rent Control) Act (18 of 1960), Ss. 10 

(3) (a), 10 (3) (c), 10 (4) (1), 19 — Evic- 

tion petition under Sections 10 (3) (a), 

10 (3) (c) — Dismissal of prior petition 

under S. 10 (4) (1) — Prior petition 

giving findings as to bona fides — Find- 
ings not res judicata Mad 169 (Jun) 

— 5S. 11 4) — Revision petition in 

continuation of eviction proceedings — 

Provisions of S. 10 regarding payment of 

arrears of rent before contesting evic- 

tion petition apply to revision petition 
also Mad 297 (Oct) 

——S. 19 — See Ibid, S. 10 (3) (a) 

Mad 169 (Jun) 

—U. P. Cantonment Control of Kent 

and Eviction Act (10 of 1952), S. 14 — 

Suit for ejectment against tenant — 

Validity of — Suit not filed solely on 

permission of District Magistrate but 

also on other grounds mentioned in Sec- 
tion 14 — Permission stayed by High 

Court — Stay order not communicated 

— Held, the suit was not invalidly insti- 

tuted on the basis of permission 

All 34 A (Mar) 


——S. 14 — Suit for ejectment against 
tenant — Bar against — Removal of, by 
permission of District Magistrate 

All 34 B (Mar) 


—S. 14 — Suit for ejectment of a 
tenant — Filed on basis of a contract of 
tenancy — Title to premises in question 


held not material All 34 C (Mar) 
——S. 14 (a) — ‘Wilful default? — In- 
stance All 75 A (Apr) 
—U, P, (Temporary) Control of Rent 
and Eviction Act (3 of 1947), S$. 3 — 
See 

(1) Ibid, S. 7-F All 352 C (Dec) 

(2) Houses and Rents — U. P, Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act (1972), S. 21 

All 2 (Feb) 
—S5. 3 (1) (a! — Payment by money 
order —- When takes effect — Remit- 
tance of rent in pursuance of demand 
notice by money-order long before ex- 
piry of prescribed period — Money- 
order reaching payee beyond the pre- 
scribed period — No default by tenant 
All 40 (Marj 

— Ss. 3 (1) (a), 7-D and 17 — Secu- 
rity amount deposited for elecricity and 
water connection is not deductible under 
S. 7-D — Rental arrears after allowable 
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Houses & Rents — U. P. (Temporary) 
Control of Rent & Eviction Act (contd ) 


deductions being less than rent for three . 


months, eviction petition. held unde 
S. 3 (1) (a) All 74 (Apr) 
———§, 3 — Statutory tenant’s right to 
continue on the premises is personal — 
Tenant dying before Act ‘XIII of 1972 
came into force — Tenant’s heirs held 
not entitled to protection ' 
All 118 A (Mav) 
——§, 3 — Termination of tenancy ky 
notice — Subsequent acceptance of rent 
by landlord or its deposit into court ari 
withdrawal by landlord — Effect of 

All 118 B (Mar) 


——S. 3 (1) (d) — See Civil P. C. (190€, ` 
S, 100 


All 8 B (Fet) 
-~—S, 3 (1) (dq) — Mere bona fide assez- 
tion of tenancy or title in property ty 
tenant and consequent litigation is not 
nuisance entitling relief under Section 3 
(1) (d) —- Nuisance contemplated is pre- 
vention of the owner from using the 
property for his own benefit 

All 8 A (Feb) 
——5S. 7 — Sub-letting without prier 
permission — Though violative of S. 7 
is not void or illegal All 250 B (Ses) 


=S, 7-C (1) — Expression ‘rent law- 
fully paid’ — Meaning of — Payment f 
lesser amount than rent actually due is 
not rent lawfully paid All 312 (Nov) 


-—S. 7-C — Scope of — Order in pro- 


ceeding under S. 7-C (2) — Effect of — 
Order, if res judicata in future suit b2- 
tween parties All 352 B (Dee) 
=S. 7-D — See Ibid, S. 3 (1) (a) 

All 74 (Arz) 
=S, 7-F — Institution of eviction suit 
on requisite permission — Subsequent 


quashing of permission during penden-y. 


of second appeal — Effect on instituticn 
of suit and decree for ejectment 
All 77 (Are) 
5S. 7-F and 3 — Order passed in 
permission proceedings under S. 3 and 
affirmed by State Government under 
S5. 7-F — Reasons and grounds thereof 
were not binding on Civil Court in re~ 
gular suit between parties 
All 352 C (Dez) 
=——S. 17 — See Ibid, S. 3 (1) (a) 
All 74 (Apr) 
—U. P. (Temporary) Control of Rent 
and Eviction Rules (1947), R. 6 — Ex- 
Pression “his own personal occupation” 
— Interpretation of All 315 (Ncw) 
U. P. Urban Buildings (Regulation 2f 
Letting, Rent and Eviction) Act (13 vf 
1972), Section 2 (2) — Date of compl- 
tion of building — What is — Date of 


Houses & Rents — U. P. Urban Build- 
ings (Regulation of Letting, Rent and 
Eviction) Act (contd.) 

first assessment is the relevant date 

All 184 (Jun) 

—-S, 2 (2), Explanation — Construction 

of building — Date of completion — 

Words ‘report, record or assessment’? — 

Meaning All 195 (Jul 

——S, 2 (2) Expl. — U. P., Municipali- 

ties Act (2 of 1916) S. 148 — Date of 

completion of building — Deeming pro- 
vision in Expl. — Construction — Effect 
of Section 148 All 357 (Dec) 

—-S. 3 (2) — Tenant — Who is — 

Payment of rent by sons of deceased 

tenant — Mere non-payment of rent by 

wife and daughters of deceased tenant 
would not deprive them of their status 
as tenants All 355 (Dec) - 

——S. 3 (3) (as amended on 20-7-1974) 

— District Magistrate has no power to 

transfer a case from Prescribed Autho- 

rity to his own court All 86 (Apr) 


—S. 3 (i) — U. P. Urban Buildings 
(Regulation of Letting, Rent and Evic- 
tion) Rules (1972), Rr. 8 and 9 — ‘Land- 
lord’ — Allotment proceedings — Ques- 
tion as to who is ‘landlord’ for purpose 
of notices under Rr. 8 and 9 
All 7 A’ (Feb) 
——S. 12 (2) — Applicability — Not 
retrospective — Does not apply where 
partner was admitted before coming into 
force of the new Act All 154 B (Jun) 
——Ss. 14, 16 {as amended) — Regulari- 
sation of occupation of existing tenants ` 
— Benefit of All 356 (Dec) 
—-S. 16 — See 
(1) Ibid, S. 21 
(2) Civil P. C. 


All 154 A (Jun) 
(1908), S. 115 (as 
amended by Civil Laws (Amendment) | 
Act 1973) All 81 (Apr) 
-——S. 16 (as amended) — See also Ibid, 
S. 14 All 356 (Dec) 
—-S. 16 — Allotment and release of 
vacant building — Word ‘vacant’, con- 
notation of All 351 (Dec) 
S. 16 (1) (b) — See Ibid, S. 41 

“All 13 A (Feb) 
—S. 17 (1) and (2) — Allotment -of 
accommodation — Distinction between 
S. 17 (1) and (2) All 185 (Jun) 
——S. 18 — Order of release passed by 
District Judge — Not without jurisdic- 
tion All 13 B (Feb) 
—S. 18 (3) — Allotment order, on 
basis of which possession taken, made 
without jurisdiction — Authorities under 
the Act have inherent jurisdiction to 
restore possession to the landlord 
All 350 (Dec) 
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Houses & Rents — U. P. Urban Buildings 
(Regulation of Letting, Rent and Evic- 
tion) Act (contd.) 

———5S, 20 — See Houses and Rents — 

U. P. (Temporary) Control of Rent and 

Eviction Act (3 of 1947), S. 3 

Al -118 A (May) 
momen}, 20 (4) — Deposit under — Fanta- 
stic claim of rate of rent by landlord 
cannot deprive tenant of benefit of Sec- 
tion 20 (4) All 38 B (Mar) 

——S, 20 (4) (as amended in 1976) — 

Amendment is retrospective — Hence 

deposit of rent in court amounts to 

compliance with requirements of Sec- 
tion 20 (4) AJl 38 C (Mar) 


D, 20° (4) (as amended in 1976) — 
‘Deposit in Court -— Tender filed by 
defendant in court at first hearing of suit 
-= Defendant is entitled to benefit of 
section All 253 A (Sep) 


~———§, 20 (4) Explanation (as added in 
1976) — Explanation is not retrospective 

All 253 B (Sep) 
95S, 21, 43 (2) (rr) — Scope of sec- 
tions pointed — Application by co- 
owners for eviction of tenant on basis 
of permission granted under Section 3 of 
the old Act — Purchase by tenant of 
one fourth share in suit house — With- 
out considering tenant’s claim, prescribed 
authority merely consigning application 
to record — Order set aside under Art. 
226 of Constitution All 2 (Feb) 


sS, 21 — Eviction on grounds of bona 
fide requirement — Landlord acquiring 
additional accommedation in the building 
during pendency of writ petition — 
Court can take into consideration that 
event. (Constitution of India, Article 226) 

All 9 C (Feb) 
~———-§, 21 — Application for release not 
by landlord-owner but by  landlord’s 
egent on ground of his personal use — 
Not maintainable All 37 (Mar) 


m5, 21 and R. 15 — Verification of 
application — Applicability of R. 15 
All 87 A (Apr) 
mS, 21 — Proceedings under — Appli- 
eability of S. 99, Civil P. C. 
All 87 B (Apr) 


9, 21 — Release of accommodation 
~~ Landlord himself a tenant and threa- 
tened with eviction under Section 21 
m- Can initiate proceedings under S. 27 
against his tenant All 115 (May} 
-——Ss, 21 and 16 — Appeal against 
order rejecting application under S, 21 
m=- Appellate authority cannot decide the 
appeal as if arising from application 
under S. 16 All 154 A (Jun) 


Houses & Rents — U. P. Urban Buildings 
(Regulation of Letting, Rent and Evic- 
tion) Act (contd.) 

——S, 21 — Eviction of tenant on ground 

that building being dilapidated needed 

to be reconstructed — Landlord’s capa- 
city — Satisfaction of authority 
All 317 A (Nov) 

-——Ss. 21, 43 (2) (a) and 43 (2) th) — 

Application under S. 3, U. P. Act III of 

1947 pending when new Act came into 

force — Proceeding transferred to pre- 

scribed authority — No amendment made 
in terms of S. 43 (2) (h) — Effect of 
deeming provision All 349 A (Dec) 

——S. 21, Explanation IV — Eviction of 

tenant — Bona fide need of landlord — 

Tenant of one room shop on ground floor 

carrying on business — Explanation does 

not apply All 9 A (Feb) 

——S. 21, Explanation IV — Tenant in 

occupation of a self-contained unit — 

Unit allottable without affecting the use 

of the other part of the building by the 

landlord — Explanation does not apply, 

AIR 1977 Note 9 (All), Followed 

: All 9 B (Feb) 

——S. 21 (1), Explanation 1 Clause (iv) 

— Interpretation of — Right of landlord 

of residential building to get release of a- 

shop therein from a tenant thereof 

All 15 A (Feb) 

——S. 21 (1) (a) read with Rule 18 — 

Finality of finding under Section 3 of 

U. P. (Temporary) Control of Rent and 

Eviction Act (1947) All 1 A (Feb) 

——S. 21 (1) (a) — Application for evic- 

tion of sub-tenant by tenant on ground 

of self requirement — Application is 
maintainable All 250 A (Sep) 

S. 21 (1) (a) — Applicability 

All 317 C (Nov) 

——S. 21 (1) (a) & (b) and Proviso — 

Applicability of Proviso 

All 317 D (Nov) 

S. 21 (1) (b) — Ground of eviction 

under — Nature of All 317 B (Nov) 

S. 22 — Order allowing amendment 

application — Not appealable 

All 39 A (Mar) 
——S, 37 — See Civil P. C. (1908), S. 115 
All 81 (Apr) 

——S. 41 — See Houses and Rents — 

U. P. Urban Buildings (Regulation of 

Letting, Rent and Eviction) Rules (1972), 

R. 18 All 227 A (Aug) 

—S. 41 and R. 13 (4) framed there- 

under — Validity — Right of prospective 

allottee — R. 13 (4) is not ultra vires 

S. 16 Q) (b), (bid S. 16 (1) (b) 

All 13 (Feb) 

-———S, 43 (2) (a) and (h) — See Ibid, 

S, 21 : All 349 A (Dec) 
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Houses & Rents — U. P. Urban Builditgs 


(Regulation of Letting, Rent & Evic- 
tion) Act (contd.) i 
——S, 43 (2) (h) — Scope and applica- 
bility — Does not aan aN applica- 

i er S. 3 of the © c 
Si k All 349 B (D20) 
——S, 43 (2) (h) Compliance w-th 
requirements Defects pointed cut 
only procedural — Application not to be 
thrown out All erg Weed) 
— rr) — See Ibid, 5. 

S. 43 (2) (rr) At a Gee 
——Ss, 43 (2) (rr) and 21 (1) — Pz2r- 
mission under S. 3 of old Act to äle 
suit to evict tenant obtained by land- 
lord — No suit filed — Application by 
landlord under S. 21 (1) to evict tenent 
— Maintainability All 88 (Aor) 
—U. P. Urban Buildings (Regulat.on 
of Letting, Rent and Eviction) Rules 
(1972), R. 8 — See Houses and Rents — 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (1972), 
S. 3 (i) All 7 (Fb) 
——R, 9 — See Houses and Rents — 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (1972), 
S. 3 (i) All 7 (Fzb) 
-——R, 13 — See Houses and Rents — 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (1972), 
S. 41 All 13 A (Feb) 


—R. 15 — See Houses and Rents — 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (1972), 
S. 21 All 87 A (Aor) 


——R. 17 — See Houses and Rents — 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (1972), 
S. 21 All 317 A (Nov) 


-——R. 18 — See Houses and Rents — 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (1972), 
S. 21 (1) (a) All 1 (Feb) 


——R. 18 — Validity — Rule is rot 
beyond rule-making power under S. 41 of 


—_— 


— 


the Act All 227 A (Av3) 
——R. 22 — See Civil P. C. (1905), 
S, 115 (as amended by Civil Laws 


(Amendment) Act (1973). All 81 (Arr) 


———R, 22 (d) —- See Houses and Rents — 
U. P. Urban Buildings - (Regulation pf 
Letting, Rent and Eviction) Act (13 of 
1972), S. 22 All 39 A (Me) 
——-R, 22 (d) — Validity — Rule 22 (A) 
empowering authority to allow amen- 
ment application is not ultra vires 

All 39 B (Mar) 
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Houses & Rents (contd.) 
—W. B. Premises Rent Control (Tempo- 
gary Provisions) Act (17 of 1950), S. 9 — 
See Municipalities — Calcutta Municipal 
Act (1951), S. 168 Proviso Cal 129 (May) 
—W. B. Premises Requisition and Con- 
trol (Temporary Provisions) Act (5 of 
1947), S. 11 Proviso — See Municipalities 
— Calcutta Municipal Act (1951), S. 168 
Proviso . Cal 129 (May) 
—West Bengal Premises Tenancy Act 
(12 of 1956), S. 2 — See Tenancy Laws 
— Calcutta Thika Tenancy Act (1949), 
S. 2 (5) Cal 201 (Jul) 
——S. 2 (h) — See Ibid, S. 3 (1) 
f Cal 283 A (Oct) 
——Ss, 2 (hi and 13 (1) (i) — Applicabi- 
lity — Person holding premises after 
expiry of lease Does not become 
statutory tenant by merely retaining -pos- 
session Cal 283 C (Oct) 
—Ss. 3 (1) and 2 (h) — Lease falling 
under S. 3 (1) — Definition of ‘tenant’ 
in S. 2 (h) cannot be taken advantage 
of in such case Cal 283 A (Oct) 
——Ss. 3 (1) and 13 (1) (i) — Provi- 
sions ‘relating to rent’ Cannot be 
given wide connotation Cal 283 B (Oct) 
-—-S. 13 (1) — See Ibid, S. 3 (1) 
Cal 283 B (Oct) 
—S. 13 (1) (ff) — Suit for eviction by 
landlord an sld woman — Plaintiff resid- 
ing with her son under leave and 
licence — Suit is maintainable 
Cal 188 A (Jun) 
S. 13 (1) (ff) — Reasonable require- 
ment — Consideration Cal 188 B (Jun) 
-——Ss. 13 (1) (a), 14 and 16 (2) — Sub- 
letting — Landlord failing to establish 
allegations regarding subletting after 
coming into force of the Act Held, 
the tenant could not be held guilty of 
subletting Cal 281 B (Oct) 
——S. 13 (1) (i) — See Ibid, S. 2 (h) 
Cal 283 C (Oct) 
——S. 14 — See Ibid, S. 13 (1) (a) 
Cal 281 B (Oct) 
—S. 16 (2) — See Ibid, S. 13 (1) (a) 
Cal 281 B (Oct) 
——ections 17 (1), 17 (2) — Suit for 
ejectment Tenant filing application 
under Section 17 (1) in time, for per- 
mission to deposit rent No orders 
passed by Court within time — Deposit 
made after limitation — Tenant cannot 
be held liable for default Cal 27 (Feb) 
S. 17 (3) — Order under — Whe- 
ther appealable — Whether Letters Pa- 
tent (Cal) CL 15 can be invoked 
Cal 361 A (Dec) 
—Section 17-E (as amended in 1970) — 
Decree passed by trial court before 
amendment came into force — Appeal — 
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Houses .& Rents — W. B. Premises 
Tenancy Act (contd.) 
Decree of trial court merges in decree of 


appellate court — Application to set 
aside decree under Section 17-E not 
maintainable Cal 28 (Feb) 


Hyderabad Municipal Corporation Act 
(2 of 1956) ` - 

See under Municipalities 
Hyderabad Tenancy and Agricultural 
Lands Act (21 of 1950) 

See under Tenancy Laws 
Interpretation of Statutes — 
stitution of India, Art. 245 

Cal 126 C (May) 


See Con- 


Deeming Provision ; 
See (1) Houses and Rents — U, P. 
Urban Buildings (Regulation 
of Letting, Rent and Eviction) 

Act (1972), S. 2 (2) Expl. 

All 357 (Dec) 
(2) Municipalities — Rajasthan 
Municipalities Act (38 of 
- 1959), S. 4 (1) Raj 68 (Mar) 
———-Departmental construction — Can be 
overturned if it is clearly wrong — 
Such a construction though relevant and 
valuable is not authoritative and binding 
on Court Punj 307 C (Oct) 
———-Harmonious construction — See 
Punjab New Capital (Periphery) Control 
Act (1952), S. 5 Punj 307 A (Oct) 
~—e-Intention of legislature — To be 
ascertained from tne language used by 
it in the statute as a whole — Case law 





referred Orissa 298 A (Oct) 
Procedural Statutes — Have retro- 
active operation — See Andhra Pradesh 


(Andhra Area) Village Offices Service 
Rules (1969), R. 75-A 
Andh Pra 320 (Nov) 

-Ratio decidendi — What is decided 
is alone binding as a precedent 

Gauhati 133 B (May) 
Resort to Dictionary meaning — 
When permissible 





Gauhati 164 D (Jun) 

-Same words occurring in different 

parts of the Statute — If can be cons- 
trued in different senses 

All 15 B (Feb) 

-Da ving Clause — Absence of — 

Duty of Court Gauhati 50 (Mar) 

———Specifie provision and general provi- 


sion on the same subject — Specific one- 


prevails over the general provision 
Punj 307 B (Oct) 
Jammu and Kashmir Agrarian Reforms 
Act (26 of 1972) 
See under Tenancy Laws 


‘served for the 


Jammu and Kashmir Big Landed ‘Estates . 
Abolition Act (17 of 2007) 
See under Tenancy Laws. 


J. and K. Houses and Shops Rent Con- 


trol Act (34 of 1966) 
See under Houses and Rents. 


Jammu and Kashmir Land Revenue. Act 
(12 of 1996 Smvt.), S. 133 — Land Re- 
common purpose and 


shamilat land — Distinction 

J & K 268 A (Sep) 
5. 133 — Order of eviction under 
sub-s. (1) or (2) — Absence of material 


or finding that land was reserved for 
common purpose or public purpose — 
Order quashed J & K 268 C (Sep) 
J. and K. Limitation Act (9 of 1995), 
S. 14 — See Ibid, Art. 86 

J & K 101 (Apr) 


Arts. 86, 149 and 145 and S. 14 — 
Suit for compensation for breach of 
contract — Article applicable — Benefit 
of Sec. 14 when not available — Counter 
claim and set off by defendant in res- 





pect of security money — Limitation. 
AIR 1966 Andh Pra 218, Diss. From. 
~ J & K 101 (Apr) 


-—Art. 145 — See Ibid, Art. 86 

J & K 101 (Apr) 
——Art., 149 — See Ibid, Art. 86 

J & K 101 (Apr) 


Jammu and Kashmir Representation of 
the People Act (4 of 1957), S. 91 — 
Affidavit — Contents of — Paras should 
distinctly relate to specific heads of cor- 
rupt practica J & K 212 B (Jul) 


S. 91 (D (c) — Irregularity in veri-~ 
fication — Correct verification can be 
allowed to be filed J & K 212 A (Jul) 


S. 127 — Dismissal of election peti- 
tion — Award of costs to successful 
party is compulsory 

J & K 53 B (Mar) 
S. 132 — Application to set aside . 
election of X on ground of corrupt prac- _ 
tice. — Evidence of speeches made by X 
— Report of speech, value of 

. J & K 53 A (Mar) 


J. & K. Right of Prior Purchase Act 
(2 of 1983), S. 2 (3) and S. 14 

J & K.138 A (May) 
——S, 14 — See Ibid, S. 2 (3) 

J & K 138 A (May) 


J. & K. Special Laws, R. 58 — Counsel 











fee — Court has discretion to award - 


higher or lower fees than prescribed — 
It must, however, give reasons for same 
J & K 337 (Nov) 


Subject Index, A. L R. 1977 NOC 33 


_ Karnataka Debt Relief Act (25 of. 1976) 

See under Debt Laws 
Karnataka Land Reforms Act 
1962) - 

See under Tenancy Laws : 
Karnataka’ Land Revenue Act (E of 
1964), S. 133 — Presumption as to cor- 
rectness of entries in land records — 
Rebuttable — If not rebutted, erzries 
must be acted upon Kant 271 A 5ep) 
S. 1337 — Presumption under, re- 
garding entries in records — Rebuttzl — 
Burden of proof Kant 289 {Oct) 
Karnataka Pawn Brokers Act (13 of 
1962), S. 8 (1) — Scope — Pawn-broker 
is bound to release pledged article on 
payment Kant 290 A {Oct) 
Karnataka Rent Control Act: (22 of 1961) 

See under Houses and Rents 
Karnataka Revenue Appellate Tribunal 
Rules 1969, R. 50 — Additional evicsnce 
— Admission by Tribunal — Opporttnity 
to be given to opposite party to rebut 
the same Kant 217 Jul) 
Kerala Advocate’s Fee Rules, Rr. 10 and 
14 — Decree in land acquisition cas2 — 
Execution proceedings — Advocate’s fee 

Ker 55 (Mar) 
R. 14 — See Ibid, R. 10 Ker 55 (Mar) 
Kerala Agriculturists Debt Relief Act 
(31 of 1958) 
See under Debt Laws 

Kerala Buildings (Lease and Rent Con- 

_ trol) Act (2- of 1965) 
See under Houses and Rents 

Kerala Education Rules, 1959 
See under Education 

Kerala Land Reforms Act (1 of 1964) 
See under Tenancy Laws 

Land Acquisition Act (1 of 1894), S. 3 (f) 

(as amended by U, P, Act No. 22 of 1954) 
— "Public purpose” — Rehabilitatic of 
landless agricultural labourers of Sche- 

duled Castes/Tribes and village artisans 

— It is public purpose All 10 A (Feb) 
Ss. 4, 17 — Notification under Sec- 
tions 4 and 17 — Some constructions 
standing on land in question on date of 
notification — Validity All 10 D (Feb) 
——S. 11 — See Public Premises: (Evic- 
tion of Unauthorised Occupants) Act 
(1971), S. 2 (e) - Delhi 238 A (Aug) 
—S. 17 — See also Ibid, S. 4 
: All 10 D (Feb) 

—S. 17 — Urgency — It is a matter 
for subjective satisfaction of Govern- 
ment and Court cannot examine pro- 
priety of satisfaction All 10 B (¥eb) 
—S. 17 — Urgency — Determinetion 
of question of urgency is dependent on 
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Land Acquisition Act (contd.) 
purpose of acquisition and’ not on cha- 
racter and nature of land sought to be 
acquired All 10 C (Feb) 
—S. 17 — Acquisition of land for pur- 
pose envisaged by S. 122-C, U. P. Zamin- 
darj Abolition and Land Reforms Act — 
When acquisition is made under Land 
Acquisition Act, question of applicabi- 
lity of S. 122-C does not arise 

All 10 F (Feb) 
——S. 17 (1-A) {as amended by U. P. 
Act 22 of 1954), “Planned development” 
— Acquisition of land for ‘Rural Housing 
Scheme’ — Acquisition being in pur- 
suance of fifth five year plan, same can 
be considered as one for "planned de- 
velopment” All 10 E (Feb)' 
——S. 23 — Mode of valuation — 
Genuine transactions of similar lands 
is best evidence — Method of capitalisa- 
tion only permissible when such evidence 
is not available Kant 104 (Apr) 


——S. 23 — Determination of compen- 
sation — Relevant guides — Agreement 
for sale Delhi 131 A (May) 


——Ss. .23 and 54 — Land having high 
potential value and having upward trend 
in Market price — Acquisition of land 
for constructing grain godowns — Quan- 
tum of compensation Delhi 131 B (May): 
—-S. 54 — See Ibid, S. 23 
Delhi 131 B (May) 
Letters Patent (Cal), Cl. 12 — Whether 
High Court had jurisdiction to entertain 
suit Cal 323 B (Nov) 
——Cl, 15 — See Houses and Rents — 
West ' Bengal Premises Tenancy Act 
(1956), S. 17 (3) Cal 361 A (Dec) 
Cl, 15 — Suit for ejectment de- 
creed after the same was sent back on 
remand -Cal 29 (Mar) 
Letters Patent (J. & K.), Cl. 12 — Leave 
to file special appeal under — Question 
concluded by Full Bench decision — 
Leave refused J & K 138 B (May) 
Cl. 12 — Judgment — Meaning of 
— Refusal to implead a person as a 
Party to a suit — Whether a judgment 
J & K 270 A (Sep). 
Limitation Act (9 of 1908), Ss. 6 and 8 — 
Interpretation of All 226 B (Aug) 
——S. 8 — See Ibid, S. 6 
All 226 B (Aug) 








——Art, 132 —- Expression ‘charge’ — 
Meaning of — ‘Charge’ includes a mort- 
gage All 316 (Nov) 


——Arts. 139, 144 — Landlord and tenant 
— Tenancy determined by efflux of time 
— No new tenancy created — Suit for 
eviction filed after twelve years from ex- 
piry of term of tenancy is barred under 
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banton Act (1908) (contd.) 
Art. 139 — Art, 144 does not apply 

All 76 (Apr) 
-—Art. 142 — Hindu Succession Act 
(1956), S. 14 — On A’s death his widow 
remarrying in 1944 — A’s daughter B 
becoming entitled to A’s properties — 
Suit by B in 1966 to recover possession 
from illegal transferees — Limitation — 
Effect of S. 14 All 226 A (Aug) 
o——Art, 144 — See Ibid, Art. 139 

All 76 (Apr) 
-——Art. 182 — Dismissal of first appli- 
cation for execution on 22-8-1958 —— Se- 
cond application on 20-1-1959 is within 
time All 150 B (Jun) 
Limitation Act (36 of 1963), S. 3 — Limi- 
tation, bars only remedy but does not 
extinguish the right unless prohibited 
otherwise Delhi 32 B (Feb) 
——S, 3 — Absence of pleading about 
limitation -- Court bound to- dismiss 
time-barred proceedings — No estoppel 
against statute Pat 120-D Pt. B (May) 


——S. 5 — See also 
(1) Contract Act (1872), S. 229 
Delhi 240 A (Aug) 
(2) Limitation Act (1908), S. 115 ; 
Cal 125 (May) 
(3) Tenancy Laws — Orissa Land Re~ 
forms Act (16 of 1960), S. 44 (2) 
Orissa 342 (Nov) 
——S, 5 — Sufficient cause — Applicant 
prosecuting review application 
impugned order in good faith and on re- 
asonable grounds Cal 90 B (Apr) 
S. 5 — Delay sufficient cause — 
Wrong advice by legal adviser is suffi- 
cient cause for condoning delay — No 
evidence that wrong advise was given — 
Delay not condoned. Case law discussed 
Cal 125 B (May) 
~—S, 5 — Condonation of delay — 
Sufficient cause — Negligence of party’s 
agent — If furnishes sufficient cause 
Guj 165 A (Jun) 
-—S, 5 — Condonation of delay — 
Negligence of pleader or agent — Plea- 
der’s clerk is not agent of the party, 
AIR 1938 Nag 156, Dissented from. 
Guj 165 B (Jun) 
——S, 5 — Application filed after pre- 
scribed period — Applicant must explain 
each day’s delay Delhi 240 B (Aug) 
-——S, 6 — See Tenancy Laws — U. P. 
Consolidation of Holdings Act (1954), 
S. 9-A All 4 A (Feb) 
——S, 14 — Condonation of delay in 
fling Revision application — Benefit of 
S. 14 — When available — Remedies by 
way of appeal to District Court and Re- 





against. 


Limitation Act (1963) (contd) 
vision to High Court available — Held, 
both proceedings should be invoked to 
save limitation Goa 330 (Nov) 
——S. 18, Explanation (a) — Liability to 
pay acknowledged but set off claimed — 
It is sufficient acknowledgment 
Cal 196 B (Jul) 
=—S. 30 — See- T. P, Act (1882), S. 62 
All 255 A (Sep) 
——Art, 22 — Amount advanced 
whether loan or deposit — Use of 
word ‘Jama’ in the entry — Shows prima 
facie that it was a transaction of deposit 
All 153 A (Jun) 
Art. 22 — Starting point of limita- 
tion — Demand — Meaning 
All 153 B (Jun) 
——Art. 54 ~- See Specific Relief Act 
(1963), S. 20 Cal 91 (Apr) 
—-Art, 61 (a) — See T. P. Act (1882), 
S. 62 All 255 A (Sep) 
— Arts. 64 and 65 — See B. and O. 
Public Demands Recovery Act (1914), 
S. 27 (1) Pat 181 (Jun) 
——Art. 65 — See also. 
(1) Tenancy Laws — Rampur Tenancy 
Act (1937), S. 13 2) All 249 (Sep) 
(2) T. P. Act (1882), S. 62 
All 255 A (Sep) 
~——Art. 65 — Suit for possession of im- 
movable property — Claim based on basis 
of sale deed — Plea of adverse posses- 
sion in defence — Onus lies on the de- 
fendants to establish that they have per- 
fected their title by adverse possession 
Orissa 301 B (Oct) 
-—Art, 72 — See Ibid, Art. 113 
All 5 B (Feb) 
——Arts. 113, 72 — Suit for recovery of 
compensation to enforce direction given 
by Consolidation Officer in consolidation 
proceedings — Article 113 and not 
Art. 72 applies All 5.B (Feb) 
—— Art, 113 read with S. 30 (a) — Suit 
for compensation for acquisition of land 
— Period of limitation prescribed under 
new Act shorter than one prescribed 
under old Act — Period of limitation 
Pat 178 (Jun) 
——Art. 131 — See Civil P. C. (1908), 
S. 115 Cal 361 B (Dec) 
——Art, 136 — See also Debt Laws — 
Kerala Agriculturists Debt Relief Act 
(1958), S. 6 (2) Ker 292 B (Oct) 








Intervention of Kerala Asriculturists 
Debt Relief Act, 1958 — Decree not 
transmutated to one of instalments — 
Period runs from date of original decree 

Ker 292 A (Oct) 


Lis pendens — Doctrine of — See T, P, 
Act (1882), S. 52 


M, P. Accommodation Control Act (21 of 
1961) 
See under Houses and Rents 
M. P. Co-operative Societies Act (17 of 
1961) 
Sce under Co-operative Societies 
. Madhya Pradesh Krishi Upaj Mandi 
(Adhisuchana Prakashan Riti Bharedhak 
Samiti Tatha Mandi Samiti Ga-han) 
Niyam (1974), R. 37 — Recounting of 
votes — Whether Returning Officer was 
competent to rescrutinize the rejected 
ballot papers in a recount 
Madh Pra 273 B “Sep) 
Madh. Pra, 
1961) 
See under Municipalities 
Mahommedan Law — Joint family and 
joint family business — Property — Ac- 
quisition — Presumption of jointness in 
favour of joint family, if attracted — 
Suit for partition — Maintainability . 
Cal 157 A ‘Junj 
——Wakf — Suit for removal of Mut- 
walli of Private Wakf and appointment 
of administrator — Civil Court com- 
petent to try suit — Powers of Kazi must 
be deemed to have vested in the Civil 
Court — Not necessary to be tried by 
District Judge All 45 "Mar) 
Mines and Minerals (Regulation and De- 
velopment) Act (67 of 1957), Ss. 3 (€) (e) 
and 9 — Removal of silt and sandy soil 
from agricultural fields on payment of 
price to owners — Demand for rcyalty 
by State Government for such removal is 
illegal Cal 127 (May) 
—S. 9 — See Ibid, S. 3 (d) (e) 
Cal 127 {May) 
Mizo District (Land and Revenue) Act 
(1 of 1957), S. 22 (1), Proviso — “Settle- 
ment holder’ encroaching on ‘ pass- 
holder’s” land — Dispute pertaining to 
right and interest on land — Civil Tourt 
is competent to determine the sam= 
Gauhati 364 ‘Dec} 
Motor Vehicles Act (4 of 1939), Ss, 47 
and 57 — Constitution of India, Arz, 226 
— Consideration of applications for per- 
mit — R. T. A. must fix limit of number 
of permits prior to consideration — Writ 
if can issue which has effect of restoring 
invalid order Raj 183 [Jun) 
—~S. 57 — See Ibid, S. 47 
Raj 183 A ‘Jun) 
——S, 68-C — A. P. Government Order 
MS No. 1170-Home (Tr, V) Department 
dated 11-8-1975 — Scheme to run stage 
carriages iby State Transport under- 


Municipalities Act (37 of 
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Motor Vehicles Act (contd.) 
taking ‘on notified route — Plying of 
Stage Carriages by existing permit hol- 
ders thereon curtailed — Benefit of note 
(iv) to Cl. 4 of the Scheme — Permissibi- 
lity Andh Pra 19 A (Feb) 
—S, 110-B — See also Tort — Negli- 
gence . J & K 277 C (Sep) 
—S. 110-B — Negligence — Kutcha 
road giving way and resulting in fall of 
bus in Khud — No negligence of driver 
Him Pra 331 (Nov) 
—S. 110-C — Procedure —- See Tort 
— Negligence J & K 277 A (Sep) 
MUNICIPALITIES 
—Andhra_ Pradesh; Municipalities Act 
(6 of 1965), Sch. i R. 11 — Special 
Notice — Increase in tax on the ground 
of inadequate assessment — No reason 


` stated in notice for considering assess- 


ment inadequate — No material for re- 
vision or appeal — Notice ought to be 
struck down. W. P. No. 3960 D/- 10-12- 
1976 (Andh Pra), Reversed : 
Andh Pra 360 A (Dec) 

—Bihar and Orissa Municipal Act (7 of 
1922), S. 133 — See Houses and Rents — 
— Bihar Buildings (Lease, Rent and 
Eviction) Control Act (1947), S. 8-A (2) 

Pat 141 B (May) 
-—Bombay Municipal Boroughs Act 
(18 of 1925), S. 61 (1) (n) and (2) — See 
Municipalities — Bombay Provincial 
Municipal Corporations Act (1949), S. 99 

Guj 274 A (Sep) 
—Bombay Provincial Municipal Corpora- 
tions Act (59 of 1949), Ss. 99 and 127 (2) 
—Bombay Municipal Boroughs Act (1925), 
Ss. 61 (n) and 61 (2) — Octroi limits de- 
fined in 1949 Act — Imposition of octroi 
duty — Reference to bye-laws framed 
under 1925 Act — Effect 

Guj 274 A (Sep) 
—S. 127 (2) — See Ibid, S. 99 

Guj 274 A (Sep) 
—s. 452-A (1) (viii) — Applicability 

Guj 274 C (Sep) 
—S, 454 — See Ibid, S. 457 

,Guj 274 B (Sep) 
-——Ss. 457 and 454 — Scope 

Guj 274 B (Sep) 
—Calcutta Municipal Act (33 of 1951), 
S. 5 (51); (53) read with S. 174-—Improve- 
ment Trust leasing out of housing estates 
under ‘own your own house’ scheme to 
co-operative Housing Society — Society 
in turn sub-letting the flats to its mem- 
bers — Corporation must assess mem- 


bers separately for taxing purposes 


Cal 362 (Dec) 
-——Ss. 131, 139 and 142 — General re- 
valuation of premises —— Previous valua- 
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Municipelities — Calcutta Municipal Act 
(contd.) 
tion not increased — New valuation if 
can be challenged Cal 46 B (Mar) 
S. 189 — See Ibid, S. 131 
Cal 46 (Mar) 
—S. 142 — See Ibid, S. 131 
Cal 46 (Mar) 
S. 168 (1) Proviso — Premises ac- 
tually let out — Annual value of. pre- 
mises — Whether value can be deter- 
mined on basis of rent realised 
-Cal 46 A (Mar) 
S. 168 (1), Proviso — Basis of As- 
sessment — Requisitioned premises — 
Basis is standard rent fixed under Rent 
Control Act and not monthly compensa- 
tion fixed under Requisition Act 
Cal 129 (May) 
—-S. 174 — See Ibid, S. 5 (51), (53) 











Cal 362 (Dec) ` 


—Delhi Municipal Corporation Act (66 of 
1957), S. 148 —- See Stamp Duty — Stamp 
Act (1899), S. 64 Delhi 203 A (Jul) 
—Ss. 152, 169 — Collection of surcharge 
levied by Delhi Corporation — Registrar 
of documents named statutorily as col- 
lecting authority — Function cannot be 
taken up by registry of High Court 
Delhi 203 B (Jul) 
—S, 169 — See Ibid, S. 152 
Delhi 203 B (Jul) 
—Himachal Pradesh Municipal Act (19 of 
1968), S. 262 —- Himachal Pradesh Muni- 
cipal Election Rules (1970), R. 93 — Ap- 
pointment of Election Commission — 
Validity of — Pre-requisites for appoint- 
ment not followed — Appointment held 
invalid Him Pra 366 (Dec) 
—Himachal Pradesh Municipal Election 
Rules (1970), R. 93 — See Municipalities 
— Himachal Pradesh Municipal Act 
(1968), S. 262 Him Pra 366 (Dec) 
Hyderabad Municipal Corporations Act 
(2 of 1956), Ss. 388 and 391 — Sanction 
for layout obtained on representation 
that certain areas would be set apart for 
park etc. — Person is estopped from 
revising the lay-out Andh Pra 259 (Sep) 
S. 391 — See Ibid, S. 388 
Andh Pra 259 (Sep) 
—M. P. Municipalities Act (37 of 1961), 
S. 38 (1) (b) — “Absents himself” — Per-~ 
son detained under M. I. S.SA. 
Madh Pra 293 E (Oct) 
—S. 38 (2) — “Any person” 
Madh Pra 293 A (Oct) 
—S. 38 (2), Proviso — Whether per- 
sonal hearing necessary 
Madh Pra 293 D (Oct) 
See Constitution of 
Madh Pra 293 B (Oct) 





—S. 38 (3) — 
India, Art. 226 


Municipalities (contd.) 
—Orissa Municipal and N. A. G. (Coun- 
cil Members) Election Rules (1959), 
R. 38 (3) — Double-member constituency 
with a reserved seat — Use of two ballot 
Papers is not in consonance with R. 38 (3) 
— Election is vitiated Orissa 305 (Oct) 
—Rajasthan Municipalities Act (88 of 
1959), Ss. 4 (1), 4 (8) (b) and 65 (2) — 
Notification under S. 4 (1) converting a 
Panchayat into Municipality — Sarpanch 
becoming Chairman of Municipality — 
Passing of no-confidence motion against 
kim does not mean that he ceases to be a 
member of municipal Board: Raj 68 (Mar) 
S. 65 (2) — See. Ibid, S. 4 (1) 
Raj 68 (Mar) 
—U. P. Municipalities Act (2 of 1916), 
S. 2 (19) — See Ibid, S. 219 ($) 
f All 186 (Jun) 
S. 2 (23) — “Street” does not include 
sənan lands which is jointly owned and 
used by some persons All 35 (Mar) 
—-S. 97 — See Ibid, S. 219 (f) 
All 186 (Jun) 
—S. 116 (g) — See Ibid, S. 219 (f) 
All 186 (Jun) 
—-S. 124 — See Ibid, S. 219 (f) 
All 186 (Jun) 
——S. 148 — See Houses and Rents — 
t. P. Urban Buildings (Regulation - of 
Letting, Rent and Eviction) Act (1972), 
S. 2 (2), Expl. f All 357 (Dec) 
——Ss, 211 and 304 — Notice under Sec- 
tion 211 — Mode of — Notice must be 
in writing issued to the individual owner 
or occupier All 191 (Jul) 
S. 211 — Removal of encroachment 
— Notice to owner or occupier — Oral 
notice not sufficient compliance of law 
All 318 (Nov) 
——Ss. 219 (f), 221, 116 (g), 124, 97 and 
2 (19) — Land declared as public street 
— Transfer — Requirements to be com= 
plied with All 186 (Jun) 
——S. 221 — See Ibid, S. 219 (£$) 
All 186 (Jun) 
——S. 304 — See Ibid, S. 211 
All 191 (Jul) 
——S. 327 -— See U, P, Town Areas Act 
(1914), S. 7-A All 114 (May) 











Negotiable Instruments Act (26 of 1881), 
S. 4 — Promissory Note — Intention to 
make a promissory note essential — Pay- 
ment in a specified future time or on de- 
mand essential Andh Pra 42 (Mar) 
Orissa General Clauses Act {1 of 1937), 
S. 32 — Orissa Education Code, R. 309 -— 
Election of Secretary — Grant of appro- 
val by Authority — Cancellation of ap- 
preval — Illegal — Order of approval 


Orissa General Clauses Act (contd.) 
not covered by S. 22 — No power: of 
cancellation under R. 309 

Orissa 375 Dec) 
Orissa Prevention of Land Encreach- 
ment Act (6 of 1972), S. 3 — “Objeccion~ 


able encroachment” — Abada Jogya 
Anabadi is not covered by any of the 
categories under S. 3 — Encroachment 


on itnot objectionable” Orissa 221 (Jul) 
—S. 12 (as amended by Act 4 of 1975) 
— Revision . application — Forum — 
Board of Revenue and not Revenue Divi- 
sional Commissioner, has jurisdiction ‘to 
exercise revisional power- 

Orissa 300 (Oct) 


PANCHAYATS 


—Assam Panchayati Raj Act (11 of 1973), 
S. 12 — That a Councillor was not:'a de- 
faulter at the time of his nominatior is a 
finding of fact: — Such a finding of fact 
by ‘Assistant District Judge — Appeal 
against not competent — Question can~ 
not be agitated in writ petition 
Gauhati 50 E (Mar) 
—S. 12 (1) (i) — Defaulter for one year 
or more on the date of filing nomination 
paper — Illustration 
Gauhati 163 ‘Jun) 
—S. 12 (1) (i) — Failure to pay travel- 
ling allowance drawn in advance — It is 
not default in respect of any rate, tax, 
cess or fee or in respect of any Govern- 
ment revenue, dues or loans so as to 
entail disqualification 
Gauhati 206 A [Jul) 
— S5. 12 (1) (i) — “Defaulter on the date 
of filing of nomination” — Meaning 
Gauhati 206 B [Jul) 
—S. 20 (1) (d) — Nomination of Coun- 
cillors — Rules — Necessity of — By 
virtue of amendments made in S. 23 (1) 
(d) by Fourth Amendment Act 8 of 2976, 
the requirement of Rules for nomination 
of Councillors by the State Government 
has ceased to exist with effect from 29-4- 
1974 Gauhati 50 E (Mar) 
—S. 21 (1) — Mohkuma Parishad — 
Vacancy of Councillors — Still Deputy 
Commissioner or Sub-Divisional Officer 
‘may call the first meeting 
` Gauhati 50 A (Mar) 
——S. 21 (1) — Assam Panchayati Raj 
(Constitution) Rules (1973), R. 46 (2) — 
Nomination of Councillors by notification 
published in Assam Gazette on 13-5-1974 
— First meeting of Councillors helé on 
14-5-1974 — Nomination — Counc‘llors 
attending that meeting without service of 
seven days’ notice as required wander 
R. 46 (1) — First meeting was not invalid 
Gauhati 50 B (Mar) 
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Panchayats — Assam Panchayat Raj Act 
(contd.) 
——Ss. 121 (1) and 154 — Nominated 
Councillors — Can take oath under Sec- 
tion 154 Gauhati 50 C (Mar) 
——S, 154 — See Ibid, S. 121 (1) 
Gauhati 50 (Mar) 
-~-Assam Panchayati Raj (Constitution) 
Rules (1973), R. 46 (1) — See Panchayats 
-— Assam Panchayati Raj: Act (IT of 
1973), S. 21 (1) Gauhati 50 (Mar) 


:—R. 58 (c) — Illegal rejection of nomi- 


nation paper — Effect — Election is 
materially affected Gauhati 206 C (Jul) 
—Orissa Gram Panchayat Act (1 of 1965), 
S. 24. (2) — No-confidence resolution 
passed against Sarpanch — Legality of — 
Procedure to be followed: Orissa 139 (May) 
“Ss. 39 (1) (e), 39 (2) — Election can- 
not be set aside unless alleged breach of 





- rules materially affected the result — 


Burden of proving this fact: lies on party 
challenging election Orissa 299 (Oct) 
—Rajasthan Panchayat Act (21 of 1953), 
S. 16 (3) — Effect of — Sarpanch elect- 
ed Pradhan — Yet he is to be counted 
among total number of panchayat mem- 
bers for deciding majority of votes cast at 
a meeting held for considering no-confid- 
ence motion against up-sarpanch 
: Raj 182 (Jun) 
——S. 19 (2) — “Total number of mem- 
bers” —- Meaning of — Expression has 
meaning as assigned to it in S. 3 (36). 
Rajasthan Municipalities Act (38 of 1959) 
Raj 143 A (May) 
—Rajasthan Panchayat and Nyaya Pan- 
chayat (General) Rules (1961), Rr. 16, 17 
and 18 — Declaration of result of voting 
and submission of report by Presiding 
Officer to concerned authority — Latter 
if can interfere with decision of Presiding. 
Officer Raj 143 B (May) 
R. 17—See Ibid, R. 16: Raj 143 B (May) 
~———R. 18 — See Ibid, R. 16 
Raj 143 B (May) 
—U. P. Kshettra Samitis and Zila Pari- 
shads Adhiniyam (33 of 1961), S. 13 — 
Notification D/- 27-2-1962 — Disqualifi- 
cation for election as Pramukh — Con- 
viction under S. 302/149, Penal Code — 
No disqualification All 85 (Apr) 
-——S. 15 (ii) (b) — No confidence motion 
— Signature by half the members essen- 
tial — Total number of members 64 — 
Motion application signed by 39 mem- 
bers — Out of these 39, one was dead 
and two had ceased to be members — 
Requirement as to number of signatories 
held satisfied — Signatures of the dead 
member and the nan-members. do not 
vitiate the proceedings All 3 A (Feb) 
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Municipalities (contd.) 
—U. P. Kshetra Samities (Election of 
Pramukh and Up-Pramukhs and Settle- 
ment of Election Disputes) Rules (1962), 
R. 25 (3) (d) — Term “mark” — Ampli- 
tude of . All 254 B (Sep) 
=R. 35 — Ballot papers inserted in 
ballot box along with counter-foils con- 
taining signatures of voters — Whether 
election could be set aside on that ground 
All 254 C (Sep) 
—U. P. Panchayat Raj Act (26 of 1947), 
S. 12-H (as amended by Act 3 of 1973) 
— Vacancy in Pradhan’s Office — Duly 
elected Pradhan dying pending election 
petition against him — His election held 
valid — Election petitioner with. next 
large number of votes declared elected 
under R, 25 (3) of Rules — Declaration 
is wrong All 121 (May) 


—U. P. Panchayat Raj Rules, R. 25 (3) - 


— See Panchayats — U, P. Panchayats 
Raj Act (1947), S. 12-H All 121 (May) 


Partnership Act (9 of 1932), S. 7 — Con- 
flict between two clauses of partnership 
deed — According to earlier clause, 
partnership was at will — According to 
subsequent clause, partnership could he 
dissolved by three months’ notice — 
Nature oi partnership: Delhi 31 B (Feb) 


——S, 40 — Dissolution with consent — 
Partnership at. will — Notice of dissoli- 
tion by one partner to other to take im- 
mediate effect —- Other partner not doing 
anything in respect of notice or partner- 


ship business for about three years after - 


notice — Held, failure to do anything 
amounted to consent for dissolution 
Delhi 31 C (Feb) 


——S. 44 — Suit for dissolution — Court 
below coming to. conclusion that partner- 
ship was not one at will — Before pass- 
ing decree, finding on existence of at 
least one of grounds mentioned in S. 44 
should have been given Delhi 83! A (Feb) 


Patents and Designs Act (2 of 1911), Sec- 
tion 43 — “New or Original design” .— 
Designs Rules . (1933), R. 36 — Registra- 
tion — Designs, whether new or original 
— Determination — Test 

l Delhi 162 (Jun) 
Post Office Act (6 of 1898), S. 44 — 
See Houses and Rents — U. P. (Tempo- 
rary) Control of Rent and Eviction Act 
(3 of 1947) S. 3 (1) (a) All 40 (Mar) 
Precedents — Judicial interpretation of 
particular word — Whether exhaustive 
i Him Pra 246 K (Aug) 
——~EFwa conflicting decisions — Later 
must be followed: Him Pra 136 B (May) 


Provincial Small Cause Courts Act (9 of 
1887), Ss. 15 (3) Proviso and 25 (2) and 
(3) (as. inserted by U. P. Act of 37 of 
1972) — Pecuniary jurisdiction — Effect 
of amendment — Addl, District Judge 
exercising jurisdiction of Small Causes 
Judge — Pecuniary limit of jurisdiction 
g All 248 (Sep) 
—s. 23 — Eviction suit involving’ ques- 
tion of title — Power of Small Cause 
Court to try All 11 A (Feb) 
: S. 25 — Scope — Revision under 
is wider in scope than the one under 
C.P.C. — A decision perverse and defec- 
zive for placing the burden of proof ‘on 
wrong shoulders is revisable 
; Delh? 96 (Apr) 
——S. 25 — Revision under — Powers 
oi High Court to:interfere — Nature and 
extent of All 352 D (Dec) 
——S. 25 (2) and (3) (as. inserted by 
U. P. Act 37 of 1972) — See Ibid, S. 15 (3) 
Proviso All 248 (Sep) 


Public Prémises (Eviction of Unauthori- 
sed Occupants) Act (32 of 1958), S. 10 — 
Public Premises (Eviction of Unauthori~ 
sed Occupants) Act (1971), S. 20 — Vali- 
dation provisions of S. 20 — Effect — 
Order of eviction of petitioner under old 
Act set aside in appeal — Enactment of 
new Act repealing the old Act — Valj- 
dating provisions having retrospective 
effect Delhi 130 (May) 


Public Premises (Eviction of Unauthori- 
sed Occupants) Act (40 of 1971), Ss. 2 (e) 
and 5 — Public premises — Property 
vests in Government as soon as delivery 
of possession is taken after the Collector 
has passed an award under $S, 11 of 
Land ` Acquisition .Act — Premises be~« 
come ‘public premises’ within S, 2 (e) 

Delhi 238 A (Aug) 
-——S. 2 (g) — ‘Unauthorised occupation’ 
— Fresh occupation not necessary 

Delhi 238 B (Aug) 
—S. 5 — See Ibid, S. 2 (e) © 

Delhi 238 A (Aug) 
—S. 20 — See Public Premises (Evic- 
tion of Unauthorised Occupants) Act 
(1958), S. 10 Delhi 130 (May) 


Punjab Agricultural Produce Markets 
Act (23 of 1961), S. 3 (8) — Scope — 
Power to cancel delegation of powers to 
Chairman of the Board and set aside his 
order — Not within the purview of 
S. 3 (8) Punj 306 A (Oct) 
——S. 16 (2) (as amended by Act 40 of 
1963) — Confirmation of resolution of 
removal — Whether ‘confirmation by 
Chairman to whom powers were delegat- 
ed is legal — Effect of amending Act 
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Punjab Agricultural Produce Markets 
Act (contd.) 
substituting ‘Board’ instead of “Chair- 
man” Punj 306 B (Oct) 
Punjab Custom (Power to Contest) Act 
(2 of 1920), S. 7 (as amended by Punjab 
Act 12 of 1973) — Applicability — Adopt- 
ed son claiming relief that his adaptive 
father be debarred from  disinhe-iting 
him — S, 7 held, applicable 
Punj 377 {Dec) 
Punjab High Court Rules and Crders 
{applicable to Him. Pra. High Court) 
See under High Court Rules and 
Orders 
Punjab New Capital (Periphery) C-ntrol 
Act (1 of 1952), Ss. 5, 6 and 11 — In- 
terpretation — Sections 5 and 6 arə not 
subservient to S. 11) — They are inde- 
pendent provisions Punj 307 A (Oct) 
——S, 6 — See Ibid, S. 5 
Punj 307 A (Oct) 
-——§S, 11 — See Ibid, S. 5 
Punj 307 A (Oct) 
Rajasthan Land Acquisition Act (24 of 
1953), S. 18 — See Ibid, S. 31 (2) First 
Proviso Raj 348 (Dec) 
——Ss, 31 (2) First Proviso and 28 — 
Withdrawal of compensation amount 


after requiring the matter to be refer-. 


red to Civil Court held sufficient ccmpli-« 
ance of First Provisa to S. 31 (5) 
Raj 348 (Dec) 
Rajasthan Land Reforms and Resumption 
of Jagirs Act (6 of 1952) 
See under Tenancy Laws 
Rajasthan Municipalities Act (38 of 1959) 
See under Municipalities 


Rajasthan Panchayats Act (21 of 1253) 

See under Panchayats 
Rajasthan Panchayat and Nyaya Pan- 
chayat (General) Rules (1961) 

See under Panchayats 
Rajasthan Premises (Control of Rert and 
Eviction) Act (17 of 1950) 

See under Houses and Rents 
Rajasthan Tenancy Act (3 of 1955) 

See under Tenancy Laws 
Rampur Tenancy Act (1937) 

See under Tenancy Laws 
Registration Act (16 of 1908), Ss, 32 and 
71 — Deed presented for registration -—— 
Duty of Registrar Him Pra 209 (Jul) 
——S. 60 — See Evidence Act (1872), 
S. 65 All 147 A (Jun) 
——S. 71 — See Ibid, S. 32 

Him Pra 209 (Jul) 

Revenue Recovery Act (1 of 1890), Sec- 
tion 5 — Bengal Public Demands Re~ 
covery Act (1913), S, 4 — Juriscction 


Revenue Recovery Act (contd.) 
of Certificate Officer to issue certificate _ 
— Clause “as if the sum were payable 
to himself’ occurring in second part of 
S: 5 — Clause applies to first part also . 
Cal 128 (May) 

Rules and Orders of the High Court of 
Punjab 

See under High 
Orders ' 


Sale of Goods Act (3 of 1930), S. 30 (2) 
— See Contract Act (1872), S. 2 (1) (13) 
’' J & K 269 B (Sep) 

Sea Customs Act (8 of 1878), S. 64, 
Cl. (c) — Declaration of agent under — 
Not produced before Court — Agent 
figuring in all correspondence and deal- 
ing with the transaction — Declaration 
presumed to have been given 

Cal 22 A (Feb) 
Slum Areas (Improvement and Clear- 
ance) Act (96 of 1956), S. 19 (1) (a) — 
See Civil P. C. (1908), S. 47 

Delhi 326 (Nov) 
Specific Relief Act (1 of 1877), S. 27 — 
Suit for specific performance by prior 
purchaser against vendor and subsequent 
purchaser — Proper form of decree — 
Power of appellate Court to modify 
decree Pat 346 C (Dec) 
——S. 27, Cl. (b), Illustrations — Scope 
— Presumption of notice — If can be 
rebutted Pat 346 B (Dec) 
Specific Relief Act (47 of 1963), S. 9 — 
Absence of notice to defendant — Omis- 
sion to prove service of notice to defen- 
dant before filing suit does not by itself 
disentitle plaintiff from obtaining decree 
for specific performance 

All 148 C (Jun) 
—S. 20 — Limitation Act (1963), 
Art. 54 — Laches and lack of readiness 
and willingness -—- Contract for sale of 
land — Time being not of the essence 
of contract — Suit for specific perform- 
ance even if within period of limitation 
may be dismissed — Indian and English 
law stated . Cal 9I (Apr) 
——S. 21 (2) — Agreement of sale — 
Purchaser paying part consideration and 
put in possession — Inadequacy of con- 
sideration, by itself, is no ground for 
refusing specific performance 

All 148 B (Jun) 
——S, 34 — Suit for bare declaration 
that certain document had not affected 
plaintiffs right in property — Plaintiff . 
out of possession — Without prayer for 
possession suit not maintainable 

Cal 280 B (Oct) 
-——S. 34 Proviso — Further relief not 
asked for — Effect Cal 280 C (Oct) 


Court Rules and 
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Stamp Act (2 of 1899) 
See under Stamp Duty 
STAMP DUTY 

—Stamp Act (2 of 1899), S. 9, Appendix 
V, Item 27, Bihar Town Planning and 
Improvement Trust Act (35 of 1951), 
S. 86 (1) — Demand of Stamp Duty 
under S. 86 (1) — Petitioner exempted 
from payment of stamp duty under S. 9, 
Stamp Act was held, not liable under 





S. 86 (1) Pat 69 (Mar) 

S. 64 — Sale certificate — Extra 
surcharge on stamp duty levied by Delhi 
Municipal Corporation — Registry _ of 


High Court not obliged to collect sur- 
charge on behalf of Corporation before 
grant of sale certificate 

Delhi -203 A (Jul) 
——Appendix V, Item 27 — See Ibid, 
S. 9 Pat 69 (Mar) 


Succession Act (39 of. 1925), S. 74 — 
Construction of will — Principles 
All 228 A (Aug) 
——S. 381 — See Civil P. C. (1908), S. 11 
All 194 (Jul) 
——S, 387 — See Civil P. C. (1908), S. 11 
All 194 (Jul) 
Suits Valuation Act (7 of 1887) 
See under Court~fees and Suits Valua- 
tions 
Tamil Nadu Agriculturists Debt Relief 
Act (4 of 1938) 
See under Debt Laws 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960) 
See under Houses and Rents 
Tamil Nadu Estates Abolition and Con- 
version into Ryotwari Act (26 of 1948) 
See under Tenancy Laws 
Tamil Nadu Estates Land Act (1 of 1908) 
See under Tenancy Laws 
T. N. Hindu Religious and Charitable 
Endowments Act (22 of 1959), S. 118 — 
Office of trustee — Whether Civil Court 
has power to fill up vacancy in 
Mad 295 (Oct) 
Tamil Nadu Indebted  Agriculturists 
(Temporary Relief) Act (15 of 1976) 
See under Debt Laws 
Tamil Nadu Indebted Persons (Tempo- 
vary Relief) Act (16 of 1976) 
See under Debt Laws 
TENANCY LAWS 
—A. P. (Andhra Area) Tenancy Act (18 
of 1956), Pre., S. 12 — Object of Act — 
S. 12, if inconsistent with object of Act 
Andh Pra 321 B (Nov) 
——S. 12 — See also Ibid, Pre 


Andh Pra 321 B (Nov). 


Tenancy Laws — A. P. (Andhra! Area) 
Tenancy Act (contd.) 
S. 12 — Notice by legal representa- 
fives exercising option to continue ten- 
ancy on death of cultivating tenant — 
Form of notice Andh Pra 321 A (Nov) 
—A. P. Ceiling on Agricultural Holdings 
Act (10 of 1961), S. 8 — Payment of 
compensation for lands surrendered — 
Land owner not ertitled to compensation 
unless an order for taking over the land 
is passed by Revenue Divisional Officer 
Andh Pra 18 A (Feb) 
—Andhra Pradesh Land Reforms (Ceil- 
ine on Agricultural Holdings) Act (1 of 
1873), S. 3 (a) — Double crop wet land 
— Lands included in schedule B — 
Effect of Andh Pra 258 (Sep) 
S. 3 (d) (ii) — Determination of 
Ceiling —- Double wet crops land — 
Land must actually yield two crops a 
year — Capability of raising two crops 
not contemplated Andh Pra 155 (Jun) 
S. 3 (d) (i) — Expression “lands 
cevered by Sch..B and Part II of Sch. C 
appended to draft rules” — Meaning 
Andh Pra 359 A (Dec) 
—S. 3 (d) (i) and Praviso (a) — Pro- 
viso (a) not inapplicable to lands falling 
under S. 3 (d) (i) Andh Pra 359 B (Dec) 
S. 3 (d) (© and Proviso (a) — Ques- 
tion whether failure to raise two crops 
was on account of want of supply of 
water from Government source of irriga- 
ticn — Burden of proof 
Andh Pra 359 C (Dec) 
S. 3 (i) (v) read with Explanation —— 
Agreement of sale — Land whether to 
be included in holdings of both trans- 
fsror and transferee — S. 53-A of T. P. 
Act sought to be invoked — Petitioner 
must comply with all ingredients of that 

















section Andh Pra 231 B (Aug) 
-——S. 21 — Revisional power of High 
Court — Agreement of sale whether 


genuine — Finding of fact by Appellate 
Tiibunal — Cannot be interfered with 
— Appellate Tribunal is the final appel- 
late forum for deciding questions of fact 
Andh Pra 231 A (Aug) 
—S. 30 (1) Proviso — Applicability —_ 
Surrendered lands must be taken over 
an payment of compensation 
Andh Pra 18 B (Feb) 
—A. P. (Telangana Area) Tenancy and 
Agricultural Lands Act (21 of 1950), Sec- 
ticns 44 (1), 44 (5) (a) (as amended in 
1954) — Land holder’s right to terminate 
protected tenancy — Application for re- 
servation of land for resumption for 
issuance of a certificate of reservation 
within the prescribed period is necessary 
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Tenancy Laws — A. P. (Andhra Area) 
Tenancy Act (contd.) 

— No time limit set to make an appliza- 
tion to resume land after issuance o= a 
certificate of reservation 

Andh Pra 89 (Apr) 
Assam Land and Revenue Regulation 
(1 of 1886), S. 151 — See Constitutior of 
India, Art. 226 Gauhati 329 C (Nav) 
—-S. 151 — Assam Land Reccrds 
Manual, R. 105 (3) — Asstt. Settlen-ant 
Officer disobeying R. 105 (3) while con- 
verting annual patta into periodic — His 
order set aside in revision — Validity 

Gauhati 329 B (Nov) 


~—-Assam Non-agricultural Urban Areas 
Tenancy Act (12 of 1955), S. 3 (d) — 
“Permanent structure’ — What is 

Gauhati 285 F (Cect) 
—-5S, 5 — See Civil P. C. (1908), Ss. 100 
and 101 Gauhati 285 D (Cct) 
-——S. 5 (1) (a) — Scope — Wher a 
tenant can claim protection 

Gauhati 285 E (Cct) 


Assam State Acquisition of Zaminda:ies 
Act (18 of 1951), Ss. 2 (k) and 13 (1) end 
13 (2) Proviso — Owner of estate com- 
prising 19 estates dying leaving will — 
Estates acquired by Government — All 
estates treated as one unit for assessng 
compensation — Validity 

Gauhati 164 A (Jun) 
——Ss, 11 (1) and 12 (1) — Assam Local 
Rates Regulation (1879), Ss. 3 and 4 — 
Estate acquired by Govt. — Assessment 
of net income of estate — Local rate if 
cess deductible from gross income. 1970 
Assam LR 250, Not Foll. 

Gauhati 164 B (Jun) 
-—S. 12 (1) — See Ibid, S. 11 (1) 

Gauhati 164 B (Jun) 
-—§. 12 (1) — Estate acquired by Gevt. 
— Assessment of net income — Super 
tax if income-tax deductible from gross 
income Gauhati 164 C (Jun) 
——S. 13 (1) (2) — See Ibid, S. 2 (k) 

Gauhati 164 A (Jun) 
-—Bengal Tenancy Act (8 of 1885), S. 10 
— Ghatwali Tenure — Creation of pər- 
manent lease by predecessor Ghatwal — 
Successor Ghatwal will be estopped from 
questioning it if he does not get it recti- 
fied sitting idle for over 12 years 

Cal 199 A (cul) 

——§, 48-C (d) — See Tenancy Laws — 
W. B. Estates Acquisition Act (1954), S2c- 
tion 6 (1) (d) Cal 23 (Feb) 
——S5. 174 — Order of setting aside the 


auction sale — Legality of order if zan 
be challenged in collateral suit 
Cal 25 (Feb) 


Tenancy Laws (contd.) 
—Bihar Land Reforms Act (30 of 1950), 
S. 4 (g), (£) — See Civil P. C. (1908), Sec- 
tion 144 Pat 173 A (Jun) 
—Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus 
Land) Act 12 of 1962, S. 2 (ee) and (g) 
(as amended in 1973) — Family — Major 
son or daughter not included in a family 
— Major married daughters inheriting 
property of their father according to law 
applicable to them — Inheritance not 
prohibited by Act — Land inherited by 
Major daughters could not be clubbed 
with land held by their mother 

Pat 66 (Mar) 
—S. 2 (ee) — Expression ‘Family’ — 


What constitutes — A widow having no 
children would constitute a separate 
‘family’ Pat 179 A (Jun) 





S. 2 (ki — Raiyat — Who is — 
Actual physical possession not essential 
ta constitute a person as Raiyat — Death 
of a land-holder—Not only his widow but 
also his daughters and issues of daughters 
are held to be raiyats Pat 176 (Jun), 
-——S. 5 (5) Proviso (as amended in 1972 
and 1973) — Bihar Ordinance No. 113 of 
1971 coming into force on 27-12-1971 — 
Gifts made on 1-2-1972, being made with- 
in three months from the former date, 
are not affected by the amending Act 
Pat 172 B (Jun) 
—S. 15 — Claim cases — Oral gifts 
prior to 1959 — State Government can- 
not go into question whether or not such 
transfers by way of gift were valid 
Pat 172 A (Jun) 
—S5. 16 (3) —- Remedy of pre-emption 
— Remedy lies against subsequent trans- 
feree — Must be availed of within three 
months of subsequent transfer 
Pat 120-D Pt. A (May) 


—Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus 
Land Rules (1963), R. 8 — Classification 
of land — Non-compliance with R. 8 if 
vitiates the order passed in respect of 
classification of land Pat 179 B (Jun) 
—Bihar Privileged Persons Homestead 
Tenancy Act (4 of 1948), S. 18 — Order 
of Collector if can be revised by Deputy 
Commissioner — Petitioners declared as 
‘Privileged persons’ by Circle Officer, 
acting as Collector under the Act — De- 
puty Commissioner setting aside the 
order of Collector — Legality 

Pat 177 (Jun) 
—Bihar Tenancy Act (8 of 1885), S. 48-E 
— Proceedings under — Postponement 
of final orcer on compromise by Land 
Reforms Deputy Collector on the ground 
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Tenancy Laws — Bihar Tenancy Act 
(contd.) 
that certain other cases involving same 
lands are pending is not valid 
Pat 180 (Jun) 
—Caleutta Thika Tenancy Act (2 of 1949), 
S. 2 (5) — Tenancy of open land — 
Existence of boundary walls — Whe- 
ther changes the nature of the land as 
vacant land, (Remarks in 66 CWN 338, 
Dissented from.) Cal 201 (Jul) 
-——Ss, 2 (5) and 9 — Interest of Thika 
tenant in his holding is transferable 
Cal 262 (Sep) 
——S, 2 (5) — ‘Thika tenant’ — Lease 
of bare land as well as structures stand- 
ing on a portion of the land — Tenant 
given liberty to construct new or addi- 
tional corrugated tin houses or rooms etc. 
— Held the tenant was not a ‘Thika 
tenant’ Cal 281 A (Oct) 
—-Ss, 5 and 23-A (2) — Proceeding 
under S. 5 for ejectment of tenant on 
ground of default in payment of rent — 
Appellate authority granting interest on 
post suit arrears of rent commits illega- 
lity — Section 23-A (2) which provides 
for damages does not apply 
Cal 158 B (Jun) 
——S. 7-A — Calcutta Thika Tenancy 
(Second Amendment) Act (1969), S. 13— 
Section 13 of the Amendment Act has 
no application to S. 7-A as inserted in 
the parent Act by the Amendment Act 
— Section 7-A applies by its own force 
prospectively provided the conditions 
therein are satisfied Cal 235 (Aug) 
——S. 9 — See Ibid, S. 2 (5) 
Cal 262 (Sep) 
——5,. 23-A (2) — See Ibid, S. 5 
Cal 158 B (Jun) 
—S. 27 — Civil P. C. (1908), O. 41, 
R. 23 — Appellate authority under S. 27 
is persona designata and not court — It 
has no power of remand—Held that order 
of appellate authority in the case was 
not order of remand Cal 158 A (Jun) 


—Calcutta Thika Tenancy (Second Am- 
endment) Act (29 of 1969), S. 13 — See 
Tenancy Laws — Calcutta Thika Tenancy 
Act (1949), S. 7-A Cal 235 (Aug) 
—Himachal Pradesh Abolition of Big 
Landed Estates and Land Reforms Act 
(15 of 1954), S. 11 (1) — Land in ques- 
tion gifted to minor before the date of 
application — Application must be de- 
cided qua minor Him Pra 167 B (Jun) 
——5, 11 (2) — ‘No other means af live~ 
lihood’ — Minor — Source of income 
relevant must be to the minor directly 
— Minor living with parents no conside- 
ration Him Pra 167 A (Jun) 


Tenancy Laws (contd.) 
—Hyderabad Tenancy and Agricultural 
Lands Act (21 of 1950), Ss. 2 (c) and 
102 (e) — Agricultural Lands within 
Municipal area of Hyderabad — Whe« 
ther the Act apvlies 
Andh Pra 17 A (Feb) 
S. 32 (1) — Protected tenant dis~- 
possessed by third person — Application 
under S. 32 (1) — Whether maintainable 
Andh Pra 17 B (Feb) 
——-S,. 102 (2) — See Ibid, S. 2 (c) 
Andh Pra 17 A (Feb) 
-Jammu and Kashmir Agrarian Reforms 
Act (26 of 1972), S. 3 — Stay of suit — 
Question whether jurisdiction of Civil 
Court is barred depends on pleadings 
J & K 52 (Mar) 
—Jammu and Kashmir Big Landed 
Estates Abolition Act (17 of 2007 Smvt.), 
Ss. 20 and 24 — The word “transfer” 
in S. 20 — Interpretation of — “Trans« 
fer” does not include a “will” 
J & K 168 (Jun) 
»—9, 24 — See Ibid, S. 20 
J & K 168 (Jun) 
-—Karnataka Land Reforms Act (10 of 
1962), S. 34 — See Ibid, S. 48-A 
l Kant 370. (Dec) 
——S, 36 — See Ibid, S. 48-A 
Kant 370 (Dec) 
——S, 48-A — See also Karnataka Land 
Revenue Act (1954), S. 133 : 
. Kant 289 (Oct) 
—Ss, 48-A, 36, 34 — Tribunals order 
conferring cccupancy right on a person 
— Parties and witnesses not examined — 
Opportunity to opposite party to. cross« 
examine not given — Procedure illegal 
vitiating the proceedings 
Kant 370 (Dec) 
=—S, 48-C — Powers of Tribunal ta 
issue injunction — Ambit of 
Kant 288 (Oct) 
——S, 63 (10) — Disposition of land when 
deemed transfer — Partition of land be- 
tween Hindu father and sons not deem~ 
ed to be a transfer Kant 338 (Nov) 
—Kerala Land Reforms Act (1 of 1964), 
S. 3 (1) @ — Fizity of tenure — Cannot 
be claimed in respect of Government 
land Ker 372 B (Dec) 
——Ss, 34, 25, 112 — Land compulsorily 
acquired — Apportionment of compen- 
sation between landlord and tenant 
Ker 105 (Apr) 
——S, 35 — See Ibid, S. 34 í 
Ker 105 (Apr) 
——S, 5g (2) (as amended by Act 35 of 
1967) — Certificate of purchase — Con- 
clusive proof — Evidence to disprove 
fact Ker 291 C (Oct) 
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Tenancy Laws — Kerala Land Reforms 
Act (contd.) 
S. 112—See Ibid, S. 34 Ker 105 (Avr) 
—Orissa Estates Abolition Act (1 of 1922), 
Ss. 5 (1) and 9 — Enquiry under S. 5 — 
Reasonable notice to parties essential — 
Absence of notice to lessor — Heir of 
lessor examined. for lessee — There is 
no compliance Orissa 63 (Mar) 
——S, 9 — See Ibid, S. 5 (1) 
Orissa 63 (Marj 
—Orissa Land Reforms Act (16 of 1930), 
Ss. 2 (12), (14) — Tenanted house situaced 
in town neither homestead nor land — 
Revenue Officer has no jurisdiction to 
deal with it in ceiling fixation proceed- 
ing Orissa 298 B (Cct) 
——Ss, 9 and 10 — Tenancy if governed 
by S. 10 of the. Act — Proof of — 3x- 
pression “predecessor-in-interest — 
Meaning of? —- Person claiming benefit 
under S, 10 must be a village artisan or 
raiyat Orissa 303 (Cct) 
——S, 10 — See Ibid, S. 9 
Orissa 303 (Cct) 
-——S, 15 (1) (d) and Proviso (as amead- 
ed) and S. 67 — Suit for determinaton 
of dispute as to existence. of relationship 
of landlord and tenant — Amendment of 
S. 15 (1) (d) conferring special jurisdic- 
tion on Revenue Court coming into 
force during pendency of suit — Apli- 
cation by defendant thereunder — Suit 
should be stayed Orissa 302 (Cct) 
-—S. 44 (2) — Appeal under — Deay 
-- Whether condonable — Jurisdicfon 
of appellate authority Orissa 342 (Nov) 
--Rajasthan Land Reforms and Resump- 
tion of Jagirs Act (6 of 1952), S. 2 (g) — 
See Ibid, S. 23 (1) (c) Raj 67 (Mar) 
———Ss. 23 (1) (c), 2 (g), 39 (4), 46 — 
Dharamshala -in Sumerganj Mandi, In- 
dergarh in possession of Panchayat on 
behalf of State — Claim for possession 
and mesne profits by Jagirdar of Ketri 
Indergarh — Maintainable — Status of 
Kotri Indergarh, whether higher than 
that of Jagirdar — Dharamsala whether 
private property of Jagirdar or property 
of State — Whether trust property 
: Raj 67 A (Mar) 
--Rajasthan Tenancy Act (3 of 1955), S. 91 
— Jurisdiction of Revenue Court — Suit 
not covered by S. 91 — Held triable by 
Civil Court and not by Revenue Court 
Raj 308 (Czt) 
-——5. 225 — Appeals from orders — 
Directions given by Revenue Appell=zte 
Authority — Whether binding on Sub- 
Divisional Officer Raj 309 (Cet) 
~-Rampur Tenancy Act (1937), S. 13 (2}— 
Computation of period of Limitation — 





Tenancy Laws — Rampur Tenancy Act 
(contd.) 
Period of attachment under S. 145 of 
Cr, P. C. whether can be included 
All 249 (Sep) 
—Tamil Nadu Estates Abolition and 
Conversion into Ryotwari Act (26 of 1948), 
S. 12 (b) — See Tenancy Laws — Tamil. 
Nadu Estates Land Act (1908), S. 3 (10) 
Mad 109 (Apr) 
—Tamil Nadu Estates Land Act (1 of 
1908), S. 3 (10) — T. N. Ryotwari Aboli- 
tion Act (26 of 1948), S. 12 (b) — Land- 
holder cultivating reclaimed forest land 
— Eligibility to. a ryotwari patta for such 
lands Mad 109 (Apr) 
—U. P. Consolidation of Holdings Act 
(5 of 1954), S. 5 — Land coming under 
consolidation proceeding — Land record- 
ed as unworthy of being formed into a 
chak — Effect All 252 A (Sep) 
——S. 9-A — Proceedings under Con- 
solidation Act — Objection by ‘A’ under 
S. 9-A of the Act to mutation in favour 
of the Opposite Party 
All 4 A (Feb) 
——S. 9-A — Powers of Consolidation 
authorities — Consolidation proceedings 
—- Objection by ‘A’ under the. section 
í All 4 B (Feb) 
——S. 24 (2), R. 55 (12) — Liability of 
tenure holder to pay compensation who 
gets trees or wells ete. in consolidation 
-— When arises — Starting point of limi- 
tation for enforcing the same. Misc, Writ 
No, 4566 of 1968, D/- 8-4-1970 (All), Re- 
versed All 256 (Sep) 
-——S. 29-A — See Ibid, S. 49 
All 5 A (Feb) 
—S5. 40 — Land Records Manual Para- 
graph A-102-C — Non-compliance with 
All 152 A (Jun) 
——S. 48 — Effect of amendment — Re- 
vision filed before 8-3-1963 — It will be 
governed by unamended law 
All 223 (Aug) 
——S. 48 (3) and (1) — Dismissal of re- 
vision by Deputy Director — Another 
Deputy Director cannot set aside dismis- 
sal All 319 A (Nov) 
-———S, 49 — See Ibid, S. 9-A 
All 4 A (Feb) 
—Ss. 49, 29-A — Suit by Sirdars for 
recovery of compensation in pursuance 
of direction given by Consolidation Offi- 
cer to defendant (allottee of plot) — Not 
barred ; All 5 A (Feb) 
-——S. 132 — Sirdari rights obtained by 
petitioners by virtue of decree passed 
under Tenancy Act —. Consolidation au- 
thorities have no pawer to question 
legality of decree All 319 (Nov) 
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Tenancy Laws (contd.) 
—U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961), Ss. 4,9 — 
Family arrangement — Essentials of — 
Whether anterior title of the persons 
claiming under it, necessary 

All 313 (Nov) 
—S. 5 (3) — See Ibid, S. 10 





All 36 (Mar) 
S. 5 (1), Expls. I and II — Power to 
ignore sale-deed — When can be exer- 


cised All 314 (Nov) 
S. 5 (7) — Scope of All 353 B (Dec) 
——S. 9 — See Ibid, S. 4 All 313 (Nov) 
Ss. 10, 11 and 5 (3) — Objections to 
Statement prepared by Prescribed Au- 
thority under S. 10 — Who can file and 
adduce evidence to substantiate them 
All 36 (Mar) 
———S, 11—See Ibid, S. 10 All 36 (Mar) 
——S. 12 (2) — See Ibid, S. 38-B 
All 353 A (Dec) 
——S, 38-B read with S. 12 (2) — Find- 
ing recorded in earlier ceiling case — 
Whether operates as res judicata in sub- 
sequent such case All 353 A (Dec) 
——S. 38-B — Res judicata — Only 
finding in ceiling case decided before 
October, 1975 shall not operate as res 
judicata All 354 (Dec) 
— Schedule, Part 1, Cl. (c) — Determi- 
nation of compensation — Land Records 
Manual is meant to guide Revenue Au- 
thorities in maintenance of records and 
not for determining nature of land for 
working out compensation 
All 78 A (Apr) 
Schedule, Part I, Clause (c) — Com- 
pensation for land — Land covered by 
number of trees and bushes and Land- 
holder receiving compensation for trees 
— Held, land was not waste land and 
campensation should have been award- 
ed not at rate prescribed for barren land 
but for culturable land All 78 B (Apr) 


—U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 20 (b) — 
The term ‘occupant’ — Person recorded 
as sub-tenant would be entitled to be 
deemed to be occupant. Observations 
in AIR 1964 All 498 (FB), held no longer 
good law in view of AIR 1965 SC 54 

All 151 (Jun) 
S. 122-C — See Land Acquisition 
Act (1894), S. 17 All 10 F (Feb) 
S. 143 (1) — See Ibid, S. 209 

















All 72 (Apr) _ 


—S. 169 — See Ibid, S. 171 

All 147 B (Jun) 
Ss. 171 and 169 — Development of 
holding by will — Bhumidhari entitled 
to bequeath property by will under 





Tenancy Laws — U. P. Zamindarj Aboli- 
tion and Land Reforms Act (contd.) 
S. 169 — Holding therefare cannot de- 
volve by inheritance when there is a 
will All 147 B (Jun) 
——S. 176 — Simple mortgage by co- 
sharer in favour of another co-sharer — 
Suit for partition by such mortgagor 
cannot be resisted on ground that mort- 

gage money has not been paid ‘ 
All 190 A (Jul) 
——S. 209 — See also 
(1) Ibid, S. 229-B All 116 (May) 
(2) Ibid, S. 323-B All 247 A, B (Sep) 
(3) Tenaney Laws — U. P. Consolida- 
tion of Holdings Act (1954), S. 9-A 
All 4 A (Feb) 
——Ss. 209, 331 (1) and 143 (1) — Bar 
of jurisdiction əf civil court — Suit 
against trespasser for possession of 
agricultural land with constructions 
thereon — No declaration under S. 143 
(1) made — Suit falls within purview 
of S. 209 — Jurisdiction of Civil Court 
is barred under S. 331 (1) All 72 (Apr) 
~——S. 229-B — See also U. P, Land 
Revenue Act (1901), S. 203 
_ All 224 (Aug) 
——Ss, 229-B, 209 — Suit for declaring 
suit land as non-agricultural and defen- 
dant is not sirdar thereof — Civil Court 
has jurisdiction to try the suit 
All 116 (May) 
——S, 229-B — Suit by recorded tenure- 
holder for permanent injunction res- 
training defendants. from interfering 
with his possessicn held is cognisable by 
Civil Court All 149 A (Jun). 
——S, 240-G — See Ibid, S. 329-B 
All 247 A (Sep) 
——Ss. 329-B, 209 and 240-G — Suit by 
A’s heir for declaration that he was sir- 
dar — A’s statement in . proceedings 
under S. 240-G recorded by Collection 
Amin — Admissinility 
All 247 A (Sep). 


——Ss. 329-B and 209 — U, P. Land Re- 
venue Act (3 of 1901), S. 34 (5) — Scope 
of S. 34 (5) — Suit under Ss. 329-B, 209 
for declaration that plaintiff was sirdar 
and for possession of land — Suit if bar- 
red under S. 34 (3) ‘All 247 B (Sep) 
——S. 331 (1) — See Ibid, S. 209 

All 72 (Apr) 


~—-S, 331 (1-A) — Objection to Court’s 


jurisdiction — Entertainment of by Ap- 
pellate or revisional Court — Permissi- 
bility of All 149 B (Jun) 
——S. 341 — See Tenancy Laws — 


U. P. Consoliéation of Holdings Act (5 
of 1954), S. 9-A All 4 A (Feb) 


s 
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Tenancy: Laws (contd.) 

—W. es Estates Acquisition Act a of 
1954), S. 6 — Land not retained by in- 
termediary on date of vesting — It_vests 
în State Cal 261 A (Sep) 
———8. 6 (1) (d) — ‘Khas possession’, 
meaning of — Notice under S. 48-C 4) 
of Bengal Tenancy Act served on under- 
tenants requiring them to vacate the 
suit land on expiry of the year 1£52 
B. S. — Suit for eviction filed after the 
date of vesting under the. provisions of 
Estate Acquisition Act, held, was not 
maintainable as the plaintiff . were not 
in “Khas possession” Cal 23 (Feb) 
——S. 44 (2a) — Summary proceedirgs 
— Revenue Officer not aut>crised to ce- 
cide question of title Cal 44 B (Mer) 
——S, 44 (2a) — Revenue Officer pass- 
ing orders on enquiry and evidence sv- 
stituting certain names in the Khatian as 
occupancy tenants — If he can start 
fresh proceedings and strike out of the 
names entered. in the- previous proceed- 


ing — Principle of res judicata — 
Applicability Cal 93 (Arr) 
—W, B. Estates Acquisition . Ru/es 


(1954), R. 4-A, Proviso — Applicability 
— Proviso does not apply to intermedia- 
ries Cal 261 B (Sep) 


—W. B. Land Reforms Act (10 of 195%), 
S. 19 (2B) — “Transfer”, meaning of — 
Sub-divisional officer has right to trars- 
fer an appeal from his own file to an- 
ther Magistrate and vice versa 

Cal 200 A (Jc) 
——S, 19 (3) — Vacating order of st=y 
~— Duty of Court — Natural justice — 
Right of hearing to party having advan- 
tage of stay Cal 200 B (Jul) 
-—S. 51-C (as amended by Act 18 of 
1965) — Suit by tenant for declaration 
of title to certain lands — Tenancy not 
in dispute — Stay of the suit pending 
revision of records of rights — Not m- 
cessary when no determination of tne 
incidents of any tenancy or its rent in- 
volved Cal 24 (Feb) 


Tort — Action for malicious prosecuticn 
— Mere lodging of an ejahar is not 
“malicious prosecution” — What amouris 
to, stated Gauhati 207 A (Jul) 
-~——Malicious prosecution -— Plaintiff 
must establish malice and absence pf 
probable and reasonable. cause. Case law 


discussed J & K 369 (Dec) 
~——Negligence — Damages — Motor 
accident case — Finding of Criminal 


Court is not binding 
7 J & K 277 A (Sea) 


Tort (contd.) 
Negligenze — Running down case — 
Measure of damages — Principles stated 
J & K 277 D (Sep) 
Negligence — Negligent and rash 
driving — Damages — See Fatal Acci-. 
dents Act (1855), S. 1-A 
J & K 336 B (Nov) 
Vicarious liability — Liability of 
State for acts of its employees 
J & K 277 B (Sep) 
Transfer of Property Act (4 of 1882), 
S. 5 — See Houses and Rents — Delhi 
Rent Control Act (1958), S. 14 (6) 
Delhi 204 B (Jul) 
S. 8 — Hirer of vehicle under hire 
purchase agreement cannot transfer the 
ownership of the vehicle to the trans- 
feree, but only his interest under hire 
purchase contract J & K 269 C (Sep) 
. 8 — Deed — Interpretation — 
Other documents interpreted in earlier 
decisions — Effect Mad 341 B (Nov) 

















——S. 19 — Vested interest — Main- 
tenance deed — Maintenance. right to 
brother’s widow S, while absolute 
estate to daughter K — K predeceasing 
S — Absence of contrary intention — 
Effect Mad 341 A (Nov) 
~-—S. 41 — “Reasonable care” by trans- 


feree — Transferee not making reasoneble 
inquiry about title of the transferor who 
was ostensible owner — Transferee not 
entitled to kenefit of S. 41 
All 6 A (Feb) 
= s 52 — See also Civil P. C. (1908), 
S. 144 All 117: (May) 
—S. 52 — Doctrine of lis pendens 
would not apply when two creditors are 
pursuing their claims in two different 
suits unknown to each ather against the 
same debtor Mad 343 A (Dec) 
—S. 53 — Benami transaction to de- ` 
fraud creditors — Purpose served — 
Right of person to plead benami 
Ker 291 A (Oct) 
-——S. 53-A — See Tenancy Laws — 
Andh. Pra. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1973), S. 3 (i) 
(v) Andh Pra 231 B (Aug) 
—Ss. 58 (d) and -111 (d) (e) and (ff) — 
Lessee becoming usufructuary mortgagee 
of the property — Tenancy rights con- 
tinue in suspended state during subsist- 
ence of mortgage unless surrendered — 
Continuance or surrender depend on the 
intention of parties All 119 (May) 
-—S. 60 — See also Ibid, S. 62 
All 255 A (Sep) 
—S. 60 — Suit for redemption — 
Against whom it can be filed 
Gauhati 284 (Oct) 
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Transfer of Property Act (contd.) 
——Ss, 62, 60 — Suit by usufructuary 
mortgagor to get back possession — 
Limitation — Whether Art. 61 (a) or 
Art. 65 attracted All 255 A (Sep) 
-——S, 67 — See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms 
Act (1951), S. 176 All 190 A (Jul) 
73 — Principle of substituted 
security —- Applies not only to revenue 
sales or sales of public nature but also 
to judicial sales — Purpose of — Ex- 
plained Mad 343 B (Dec) 
S, 92 — See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms 
Act (1951), S. 176 All 190 A (Jul) 
S. 105 — Continuation of lease — 
Acceptance -of rent “without prejudice” 
after notice to quit is no proof of con- 
tinuation of tenancy 

Him Pra 136 C (May) 
——S, 106 — See also 

(1) Houses and Rents — E. P. Urban 
Rent Restriction Act (1949), S. 13 

Him Pra 136 A (May) 
and Rents — J & K 
Rent Control 


mme, 


(2) Houses 
Houses and Shops 
Act (1966), S. 11 

J & K 335 E (Nov) 

(8) Houses and Rents — Karnataka 

Rent Control Act (1961), S. 21 (1) 
Kant 103 (Apr) 

(4) Houses and Rents — Kerala Build- 
ings (Lease and Rent) Control 
Act (1965), S. 11 (4) (i) Proviso 

Ker 106 A (Apr) 

(5) Houses and Rents — U. P. (Tem- 
porary) Control of Rent and Evic- 
tion Act (1947), S. 3 

All 118 A, B (May) 


——S. 106 — Notice to quit should be 
liberally construed — Intention to ter- 
minate the tenancy or no intention to 
continue it if gatherable from the notice, 
it is valid All 71 C (Apr) 
——S, 106 — Contract for lease of 11 
months with clause for extension by 
mutual consent — Further provision for 
notice of one month after expiry of 
duration of lease — Presumption as to 
duration of lease cannot arise 

Delhi 161% A (Jun) 
—— 5, 106 — Lease providing for deter- 
mination by notice — Notice not of the 
kind required under the section — Pro- 
vision does not apply. AIR 1953 J and 
K 15; ATR 1951 Sau 64; AIR 1943 Bom 
306 and AIR 1923 Lah 659, Dissented 
from Delhi 161 B (Jun) 
——S, 106 — Notice to quit — Notice 
giving more than 15 days’ time to tenant 


Transfer of Property Act (contd.) 
to vacate — Notice held valid 
Kant 215 A (Jul) 
——Ss. 106 and 111 (h) — Termination 
under S. 111 (hi — Requirements of — 
Valid notice under S. 106 essential 
Gauhati 365 (Dec) 
S. 107 — Unregistered lease for a 
term of 10 years — Court bound to hold 
it to be a month to month one — Deci- 
sion could not be attacked on the ground 
that it was based on a case not plead- 
ed by either All 71 B (Apr) 
108 — See also Houses and 
Rents — U. P. (Temporary) Control of 
Rent and Eviction Act (1947), S. 3 (1) (a) 
All 40 (Mar) 
——S. 108 fs) — See Houses and Rents 
— Bihar Buildings (Lease, Rent and 
Eviction) Control Act (1947), S. 8-A (2) 
Pat 141 B (May) 
-——S. 108 (h) — Contract to the con- 
trary existing, benefit of the provision is 
not available to the lessee 
All 71 A (Apr) 
-——S. 108 ľa) — Duty to hand over 
possession — Suit by lessee against his 
sub-lessee for ejectment — Allotment of 
premises to defendant by lessor during 
pendency of suit without determining 
tenancy of plaintiff — Effect 
Madh Pra 340 B (Nov) 
——Ss, 109, 111 — R was tenant of D 
— D sold a portion of the house to 
three ladies A and 2 others — On the 
date of purchase, R agreed with trans- 
ferees to pay monthly rent of Rs. 210 
— Suit by A and 2 others against R for 
ejectment — D not impleaded as co- 
plaintiff — Held, suit was not maintain- 
able — 1975 All LJ 153, Doubted 
All 352 A (Dec) 
——S, 110 — Computation of lease 
period — Rule of exclusion of first day 
of lease in computation of its time — 
Does not extend to leases in which the 
period is fixed and its last day is speci- 
fied Delhi 363 A (Dec) 
——§. 111 — See Ibid, S. 109 
All 352 A (Dec) 
——S. 111 (d) (e) & (f) — See Ibid, 
S. 58 (d) i All 119 (May) 
S, 111 (h) — See Ibid, S. 106 
Gauhati 365 (Dec) 
——S, 113 — Waiver of first notice by 
service of second notice — Letter, in 
reply to tenant’s communication on first 
notice, extending time to vacate only 
for the reason that the first notice had 
not been acted upon — Held there is 
no waiver of first notice 
Delhi 363 B (Dec) 
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Transfer of Property Act (contd.) 
S. 118 Il. (a) — See Houses end 
Rents — U. P. (Temporary) Control of 
Rent and Eviction Act (1947), S. 3 

All 118 B (Mey) 
—S, 116 — See Houses and Rents — 
J and K Houses and Shops Rent Control 
Act (1966), S. 11 J & K 335 E (Nev) 





——S. 135-A (prior to amendment in 
1963) —- Assignment of marine insur- 
ance policy — Suit against Railway for 


price and additional sum as higher mer- 
ket price of missing goods — Insured 
after being compensated by insurer and 
after giving letter of subrogation can 
maintain such suit, 
Cal 94 (Apr) 
Trusts Act (2 of 1882), S. 82 — Furds 
provided by another — Effect ` 
Ker 291 D (Ozt) 
Utkal University Act (20 of 1966) 
See under Education 
U. P. Cantonment Control of Rent aad 
Eviction Act (10 of 1952) 
See under Houses and Rents 
U. P. Consolidation of Holdings Act (5 
of 1954) 
See under Tenancy Laws 
U. P. Encumbered’ Estates Act (25 of 
1934) 
See under Debt Laws 
U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961) 
See under Tenancy Laws 
U. P. Land Revenue Act (3 of 190°), 
S. 34 (5) — See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms 
Act (1951), S. 329 B 
- All 247 B (Sep) 
—Ss, 203, 204 — U. P. Zamindari 
Abolition and Land Reforms Act (1 əf 
1951), S5. 229-B — Second appeal befcre 
Bcard of Revenue arising out of stit 
under S. 229-B — Reference to Arbitra- 
tion — Validity All 224 (Avg) 
——5S, 204 — See Ibid, S. 203 
All 224 Ata) 
-——U. P. Motor Vehicles (Special Pr- 
visions) Act (27 of 1976), S. 4 — Juris- 
diction — Competent Authority authoris- 
ing plying of mini bus on route rot 
covered by approved Scheme — Validiy 
of such authorisation 
All 144-145 (Jun) 
U. P..Municipalities Act (2 of 1916} 
See under Municipalities 


U. P. Muslim Waqf Act (16 of 1963), 
S. 63 (5) — See Administration bf 
Evacuee Property Act (1950). S. 46 

All 84 A (Apr) 


Case law discuss=d.. 


U, P, Panchayat Raj Act (26 of 1947) 
See under Panchayats 
U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947) 
See under Houses and Rents 
U. P. (Temporary) Control of Rent and 
Eviction Rules (1947) 
See under Houses and Rents 
U. P. Town Areas Act (2 of 1914), S. 7-A 
— Initiation of proceedings for removal 
of Chairman — Prescribed Authority — 
District Magistrate if can initiate pro- 
ceedings. Decision in C.M.W. No. 950 
of 1975 D/- 28-1-1976 (All) Reversed, 
All 114 (May) 
U. P. Urban- Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972) 
See under Houses and Rents 


U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Rules 
(1972) 

See under Houses and Rents 


U. P. Wheat (Levy Regulation of Trade 
and Control of Movement) Order 1975, 
Cl. 2 (M) — See Essential Commodities 
Act (1955), S. 3 (2) (£ 
All 113 A, B (May) 
—Cl,. 3 — See Essential Commodities 
Act (1955), S. 3 (2) (£f) 
All 113 A, B (May) 
—Cl. 3 (2) (f) — See Essential Com- 
modities Act (1955), S. 3 
All 113 D (May) 
U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951) 
See under Tenancy Laws 


U. P. Zamindar’s Debt Reduction Act 
(15 of 1953) 
See under Debt Laws 
W. B. Court-fees Act (10 of 1970) 
See under Court-fees and Suits 
Valuations 


W. B. Estates Acquisition Act (1 of 1954) 
See under Tenancy Laws 


W. B. Estates Acquisition Rules (1954) 
See under Tenancy Laws 
West Bengal Foodgrains Procurement 
(Levy) Order (1968), Paragraph 11 — 
Repeal under — Effect of — Order of 
levy issued under West Bengal Food- 
grains Procurement (Levy) Order (1967), 
after it was repealed —- Whether valid 
Cal 260 (Sep) 
W. B. Land Reforms Act (10 of 1956) 
See under Tenancy Laws 
W. B. Premises Rent Control (Tempo- 
rary Provisions) Act (17 of 1950) 
See under Houses and Rents 
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W. B. Premises Requisition and Control 
(Temporary Provisions) Act (5 of 1947) 
See under Houses and Rents 


W. B. Premises Tenancy Act (12 of 1956) 
See under Houses and Rents 


W. B. Rationing Order (1964), Para 3 (1) 
— See Constitution of India Art. 226 
Cal 197 (Jul) 


West Bengal Restoration of Alienated 
Land Act (23 of 1973), S. 1 — Act is pro- 
tected by Art. 31-B read with Sch. 9, 
‘Entry 182 of the Constitution of India 
and cannot be challenged on ground of 
infringement of fundamental rights in 
Part III Cal 126 A (May) 


—~-S. 1 — Pith and substance of Act 
falls within Entry 18 of List II of Sche- 
dule 7 to the Constitution and State Le- 
gislature was competent to enact it 
Cal 126 B (May) 


——S. 2 (4) — Power of appointment of 
Special Officer confined to Cammissioner 
of Division — Abuse of power — Does 
not render provision ultra vires 

Cal 126 E (May) 


W. B. Restoration of Alienated Land Act 
(contd.) 
S. 4 — See also Constitution of India, 
Art. 245 Cal 127 C (May) 
——S. 4 — Transfers made after the 
year 1967 could be restored — Fixation 
of the year 1967 is in pursuance of legis- 
lative policy — Court has no power to 
Strike it down as being arbitrary 
Cal 126 F (May) 
——S5. 4 (5) — Provisions are not repug- 
nant to S. 61, Evidence Act but are ancil- 
lary to exercise of legislative powers in 
respect of Entry 18 of List II, Sch. 7 of 
the Constitution Cal 126 D (May) 
Will — Construction — Effect should be 
given as far as possible to. every testa- 
mentary intention contained in the will 
. Mad 59 A (Mar) 
Construction —- Will conferring suc- 











cessive interests — Interpretation 
Mad 59 B (Mar) 
Words and Phrases — “Any Court” and 


“Any Judge” — Meaning of — See Tamil 
Nadu Hindu Religious and Charitable 
Endowments Act (1959), S. 118 

Mad 295 (Oct) 
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AIR 1977 NOTE 1 (ALL) 
N. D. OJHA, J. 
Smt. Chaudharain, Fetitioner v. 
éoir Prasad and others, Opposite Party. 
Writ Petn. Nos. 8251 of 1974 and 7E of 
1975, D/- 1-9-1976. 


( A) U. P. Urban Buildings Raa 
sof Letting, Rent and Eviction) Act (1972), 
-Section 21 (1) (a) read with Rule 189. — 
Finality of finding under Section 3 of U. P. 
(Temporary) Contol of Rent and Eviccion 
„Act (1947). 

The application seeking permissior. to 
:file ejectment suit was made under Section 8 
rof the U. P. (Temporarv) Control of F.ent 
«nd Eviction Act, 1947. The permission was 
-sought on the ground that the Jandord 
-needed the accommodation for his own use 
after reconstruction. The said applicction 
was allowed: In the meantime, the new Act 
wiz. U. P. Urban Buildings (Regulatior. of 


Maha- 


Letting, Rent and Eviction) Act, ‘1972 came 


-into force and in place- of filing a. suit for 
«jeclment, an application was made uader 
“Section 21 (1) (a) of the new Act before the 
` prescribed authority. 
Held, findings recorded in proceecings 
‘under Section 8 of ‘the old Act were conclu- 
‘sive in view of Rule 18 of the Rules ard it 
was not open to the Prescribed Authcsity, 
-even after amendment of Section 21 {1 (a) 
“by Amending Act No, 28 of 1976, to go into 


‘the matter again and ‘record another fine ing. 
: (Para 8) 
K. M. Dayal, for Petitioner; Stamling 


"Counsel, for Opposite Party. 
JT/LT/D315/76/MBR 





AIR 1977 NOTE 2 (ALL.) 
D. M. CHANDRASHEKHAR, AND 
R. M. SAHAL, JJ. 

Smt. Sarju Devi and others, Petiticners 
w. The Prescribed Authority under Act No. 
13/1972, Kanpur and another, 
Civil Misc. Writ No. 394-A of 
27-10-1976. i 
‘1977 Notes/1 


1976 
D/- i 


Respončents` 


(A) U. P. Urban .Buildings (Regulatiom 
of Letting, Rent and Eviction) Act (13 of 
1972), Sections 21, 43 (2) (ar) — Scope of 
sections pointed — Application by co- 
owners for eviction of tenant on basis of per- 
mission granted under Section 3 of the old 
Act — Purchase by tenant of one-fourth share 
in suit house — Without considering ten- 
ants claim, Prescribed Authority merely con- 
signing application to record —~ Order set 
aside under Art. 226 of Constitution. ((i) Con- 
stitution of India Article 226; (ii) U. P. (Tem: 


' porary) Control of Rent and Eviction Act 


(3 of 1947), Section 3). 
(Paras 19, 20, 23 to 27) 
R. N. Bhalla, for Petitioners; Standing 
Counsel, for Respondents, 


KT/KT/E121/76/SSG 


AIR 1977 NOTE 3 (ALL.) 
R. B. MISRA J. 

Niader Singh and others, Applicants v: 
Sardar Singh and others, Respondents. 
© Civil Revn. No. 1683 of 1976, 

27-10-1976. ‘ 
(A) U.. P. Kshettra Samities and, Zila 
Parishad’s Adhiniyam (88 of 1961), Sec. 15 


D/- 


dii) (b) — No confidence motion — Signature 


by half the members essential — Total num- 
béer of members 64 — Motion appli- 
cation signed by 89 members — Out 
of these 39, one. was dead and two 
had ceased to be members — Re- 
quirement as to number of signatories held 
satisfied — Signatures of the dead member 
and the non-members do not vitiate the pro- 
ceedings. (Paras 13 and 14) 
V. N. Khare and S. C. Khare, for Ap- 
plicants; A: K. Sharma, for Respondents. 


LT/LT/E555/76/SBB 


i j te ta “stead 





9 Notes 45` 
_ sale deed executed by uncle of ‘A’ during his 


AIR 1877 NOTE 4 (ALL) 
K. N. SINGH, J. 


Onkar Nath Dubey, Petitioner: v. 
“Director of Consolidation. and ‘others, 
- pondents. 


Dy. 
` Res- 


Civil Misc. Writ No. 3066 of 1972, D/- . 


11-10-1976: 


(A) U. P. Consolidation of Holdings Act ` 


(5 of 1954), Section 9-A — Proceedings 
under Consolidation Act — Objection by ‘A’ 
under Section’ 9-A of the Act to mutation in 
‘faveur of the Opposite Party — Opposite 
Party’s claim based on sale deed executed by 
uncle of ‘A’ during his minority — Limitation 
for suit under Section 209 of Zamindari Abo- 
lition and: Land Reforms Act — Section “6 
Limitation Act. 1963 applicable by Section 
841 of Z..A. C. L. R. Act —, Suit : under 
Section 209. barred by Section 44 of U. P. 
Consolidation Act — Objection filed by, A 
not. barred by. limitation. (Zamindari Aboli- 
tion and Land Reforms Act. (1 ‘of 1957), 
Sections 209 and. 341 —.; ‘Limitation Act 
(1963), Section 6 — U. P. Consolidation. of 
Holdings Act (5 of 1954),.Section 49). 


‘A’ within six -years after obtaining 
majority filed an objection in consolidation 
proceedings under Section’ 9-A of the U. P. 

Consolidation of Holdings Act to the muta- 
tion of the opposite ‘party.: The right of the 


opposite party was based on a sale-deed: ex- ` 
ecuted by the uncle of ‘A’ as his ‘guatdian 


when he was minor. The uncle was neither 
a natural nor a legal guardian of “A’. A suit 
to set aside the sale- deed could be filed, by 


‘A’ under Section 209 ‘of the U; P. Zamin- . 


dari Abolition: and Land Reforms Act within 
six years from the date’ of sale deed. The ques- 
tion was whether the objection filed by ‘A’ 
was barred by limitation. 


Held Section 6 of the ` Limitation. Act’ 


applied to ‘suits to be filed under Sec. 209 
of the Z. A. and L. Reforms Act by’ virtue 
of Section 341 of that Act.’ ‘A’ therefore could 
file a suit to set aside the sale deed within 
six years after attaining majority. But sach 
a suit under Section 209 of the Z. R. and 
L. R. Act became barred by Section 49’ ‘of 
the U.°P. Consolidation of. Holdings Act 
when a notification was issued under Sec. 4 
of that Act and hence the. objection filed by 
A was not barred by limitation being with- 
in six years from the date of his attaining 
majority. 1970 All LJ 510 (FB); AIR 1974 
‘All 197 (FB), Rel. on. (Paras 3, 4, 5) 
(B) U. P. Consolidation of Holdings Act 

- .(5 of 1954), Section 9-A — Powers of Con- 
_ solidation authorities — Consolidation pro- 
ceedings — Objection by ‘A’ under the sec- 
jion — Claim of the opposite party based on 


A. I. R- 


minority — Uncle of ‘A’ neither a legal nor 
natural. guardian — Held the sale. deed ex- 
ecuted by uncle of ‘A’ was void beizig with- 
out authority and the consolidation Court 
had jurisdiction to cance] and ignore the sale 
deed. Objection by ‘A’ was allowed. AIR: 
ASS SC 2451; 1869 All LJ 768, Rel. on. 
, , {Para 6) 
“oO Hindu Minority’ and Guardianship 
Act (82 of 1956), Section 11 — Guardians: 
of a Hindu boy — Who are — Sale deed of 
minor's property by de facto guardian — 


“Validity of. 


In the case of a’ minor his father and in 
his absence his mother is a natural guardian. 
Law ‘does not recognise a de facto guardian. - 
Hence any alienation of minor's property by 
a person. claiming to be his de facto guardian 
is invalid. (Para 5) 

Sankatna Rai, for Petitioner; Gyam 
Chandra, S. C. and S. K. „Vidyarthi, ‘for Res- 
pondent. 


KT/KT/B4S/T6/MNT A 


AIR 1977 NOTE 5 (ALL) © 


“TO M: Pe MEHROTRA; J. 

"Ravi Verma, - Appellant v. 
Singh ‘and another,’ Respondents. `. 
+ Second Appeal No.. 2110 of 1967, 
21.9- 1976... 

(A) U. P. Consolidation of Holdings- 
Act (1954); Sections .49, 29-A — Suit by 
Sirdars for recovery of compensation in pur- . 
suance of ‘direction given by, Consolidatiom 
Officer to Srtendett (allte of plot). ~ Not 
barred. - 

“The: suit was filed’ “by: Sirdars of the. plot 
in question for recovery of compensation in.. 
respect. of a persian wheel. which was fixed 
by. them. to irrigate the plot. . The said plot 
with the wheel was allotted to the defendant 
in ‘the: consolidation proceedings. The com- 
pensation determined by the Consolidation. 
Officer. was declared to be payable by the 
defendant to. the plaintiffs. . 


Held, the suit was not barred by Sec. 
tion 49 inasmuch as it was not:a suit for the 
adjudication -or declaration of. any rights but 
it ‘was a pure and simple suit to enforce a 
direction given by the Consolidation Officer. 
Further, Section 29-A does not take away 
the jurisdiction of the civil court to decide 
the suit. (Para 8) 

_ (B) Limitation ‘Act (1963), Arts. 113, 
72 — Suit for recovery. of compensation to 
‘enforce direction given by . Consolidation 
Officer in consolidation proceedings — Arti- 
cie 119 and not 72 applies. 


Sheo Pat 


D7- 


1977 


Article 72 is placed in Part VII of the 
Schedule which ‘deals with suits relating to 
tort. The plaintiffs in such suits claim ccm- 


pensation: in respect of some tortious act. The ` 


court -decides the ‘compensation amount in 
respect - of an act or omission alleged to be 
in pursuance of any enactment in force. Now, 
where the suit was filed fer recovery of ecm- 
pensation to enforce the direction given by 
the Consolidation ‘Officer in the consolida- 
tion proceedings, the civil court is not ze- 
quired to determine any compensation. Mce- 
over, no compensation was claimed in respect 
ef an act'or omission in pursuance of eny 
enactment. 
not by Article 72 but by the residuary Arti- 
cle 113. ' (Para 4) 

V. Shai and B. Dayal, for Applicant; 
Dhan Prakash, for: Respondents. 


JT/LT/D558/76/MBR * 


AIR 1977: NOTE 6 (ALL) 
H. N. KAPOOR, J. 


Shobha Ram, Appellant v. Jawahazlal 
and others, Respondents. ` 


Second Appeal No. 2884 of 1972, dazed 
14-9- 1976. 


(A) Transfex of T ‘Act (1862 ) 
Section: 41 —. “Reasonable. care” by . traas- 
feree — Transferee not making reasona‘le 
inquiry about title of the transferor who was 
ostensible owner .— + Transferee not entit_ed 
to benefit. of Section 41. 


-K sold certain property, which was 
originally owned by ‘A’ to Y. Z a co-sharer 
in the above property filed a suit for deca- 
ration that the sale deéd‘ executed: by ‘X’ in 
favour of Y’ was invalid'to the extent ‘of his 
share in the property and got décree of ~he 
court in his favour. In appeal therefrcm, 
the defence of Y was that he was enttl- 
ed to the benefit of Section 41 as he par- 
chased thé property in good faith after tak- 
ing necessary inspection of property register 
and municipal records and was satisfied that 
“X was the real owner of the property. 

Held, that, according to his own show- 
ing, Y was knowing that the property was 
originally owned by ‘A’. who was not direct 
ancestor of ‘X. The duty was therefore cast 
upon ‘Y’ to make an enquiry as to who were 
the other heirs of ‘A’. Only making enqui- 


ties in Municipal records and property re-. 


gister was not sufficient. It cannot there- 
fore be said that Y’ had taken reasonable 
care in making necessary inquiry about the 
title of the transferor and therefore he was 
not entitled for the benefit of Section 41. 


Notes 6-7 4 S 


Therefore, the suit was governed. 


q 


AIR 1921 Al] $11 and AIR 1934 All 
193 and AIR 1999 SC 295, Relied on. 

(Para 6) 

R. P. Goyal, for Appellant; Santosh 

Kumar and A, K- Banerji; for Respondents. 


J¥/LT/D561/76/RSV/WNS 


AIR 1977 NOTE 7 (ALL) 
' N. D. OJHA, J. 


Lakshmi Shankar Misra, Petitioner v. 
The lst Additional District Judge Allahabad 


„and others, Opposite Parties. 


Civil Mise. Writ No. 71 of 1976, D/- 
7-9-1976. 

(A) U: P. Urban : Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), Section 3 (j) — U. P. Urban Build- 
ings (Regulation of Letting, Rent and Evic- 
tion) Rules (1972), Rr. 8 and 9 — ‘Land- 
lord’ .— Allotment proceedings — Question 
as to who is ‘Jandlord’ for purpose of notices 
under Rr. 8 and 9. 

In cases where there is a privity of con- 
tract between two persons. in pursuance of 
which rent’ is payable by one person to the 
other in respect of a building occupied by 
him in the capacity of a tenant, the person 
to whom rent is payable, in view of the 
agreement, would be the Jandlord of the per- 
son by whom the rent would be payable ir- 
respective ‘of the fact as to who was’ the ac- 
tual owner of the property. It would be a 
case covered by the first part of the defini- 


.tion viz., the landlord would be such person 


to whom the rent of the building is payable. 
The position in law would, .however, be dif- 
ferent if an accommodation falls vacant .and 
the question arises as to who is the landlord 
to whom notices as contemplated by Rr: 8 
and 9 are to be given before passing an order 
of allotment. At this stage the second part 
of the definition would be attracted, viz., 
the landlord- would be the person to whom 
rent, if the building were ‘let, would be pay- 
able. In either event landlord would be such 
person to whom rent is or weuld be payable 
as the case may be and rot the person by 
whom rent is physically collected on behalf 
of the landlord: Who would be the person 
to whom rent, if the building were let, would 
be payable is the crucial question. It would 


‘be the person authorised to let out the build- 


ing and to recover rent from the tenants, 
Normally such person would be the owner. 
However, if the owner has entered into a 
contract with some other person authorising 
him to let out the vacant building and to re- 
cover rent from the tenants eithér as his 
agent or attorney it may be that person. whe 
could be called landlord within the definition 
of the said term. (Para 3) 
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R. S. Dubey, 
pathi, 
Parties. 
JT/LT/D521/76/JHS 


for Petitioner; R. P. Tri- 
and Standing Counsel, for Opposite 


AIR 1977 NOTE 8 (ALL.) 
K. B. ASTHANA, C. J. AND D. M. 
CHANDRASHEKHAR, J. 


Jayanti Prasad and others, Appellants v. 
Trilok Chand Jain and others, Respondents. 


Second Appeal No; 1483 of 1978, D/- 


12-7-1976. 


(A) U. P. (Temporary) Control of Rent 
and Eviction Act (8 of 1947), Section 3 (1) 
‘(d) — Mere Bona fide assertion of tenancy 
or title in property by tenant and consequent 
litigation is not nuisance entitling relief under 
Section 3 (1) (d) — Nuisance contemplated 
is prevention of the owner from using. the 
property for his own benefit. 


Although the word ‘nuisance’ may in- 
clude all which in any way prejudices the 
right of an owner of a property or a thing 
to enjoy the benefit thereof including that 
which hurts physical health and legitimate 
emotions of a person, the expression under 
Section 8 (1) (d) is only used to denote acts 
preventing the owner from using for his own 
benefit and enjoyment the property or thing 
owned by him. Therefore, a mere bona fide 
assertion of tenancy rights to additional por- 
tion of the premises and consequent litiga- 
tion would not be nuisance within the mean- 
ing of the provision and therefore the land- 
lord is not entitled to move the court for 
éviction without first obtaining the requisile 
permission by the District Magistrate. 1967 
All LJ 708, Dist. (Para 5) 

(B) Civil P. C. (1908), Section 100 — 
Mixed finding of fact and law could be dis- 
turbed in second appeal — Whether certain 
facts amount to nuisance under a provision 
of law is such a question. (Houses and Rents 
— U. P. (Temporary) Control of Rent ‘and 
Eviction Act (3 of 1947), Section 3 (1) (d). 

(Para 5) 

B. D. Agrawal, for Appellants; R. N. 

Bhalla, for Respondents. ; 


IT/KT/D281/76/TVN 


AIR 1977 NOTE 9 (ALL.) 
K. N. SINGH, J. 
“ Raj Narain Jain, Petitioner v. The 4th 
Additional District Judge, Allahabad and 
others, Respondents. i 


Civi] Misc. Writ No. 5603 of 1974, Ne 
21-5- 71376; 


ALR. 


(A) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), Section 21, Explanation IV — Evic- 
tion of tenant — Bona fide need of landlord 


‘— Tenant of one roomshop on ground floor 


carrying on business — Explanation does 


not apply. 

Explanation IV applies only in a case 
of a residential building. If the building 
under tenancy is not a residential building, 
Explanation IV is not attracted. In the 
instant case, admittedly the petitioner had 
been’carrying on business in the one room- 
shop situate on the ground floor. Therefore 
Explanation IV was not attracted, and the 
landlord's need could not be held to be con- 
clusively proved. (Para 8) 

(B) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), Section 21, Explanation IV — Tenant . 
in occupation of a self contained unit — 
Unit allottable without affecting the use of 
the other part of the building by the land- 
lord — Espiner does not apply.. 

(Para 4) 


(C) U.. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act 13 of 
1972), Section 21 — Eviction on grounds of 
bona fide requirement — Landlord acquiring 
additional accommodation in the building 
during pendency of writ petition —- Court 
can take into consideration that event. (Con- 
stitution of India, Article 226). 

Section 21 of the Act contemplates evic- 
tion of a tenant at the instance of the land- 
lord with a view to provide additional accom- 
modation to the landlord to meet his need, 
If there are several tenants in the building 
and the landlord occupies one portion and 
makes ‘an application for eviction of a tenant 
from one portion of the building on the 
ground of his -bona fide need and require- 
ment for additional accommodation, the au- 
thorities constituted under the Act as well 


‘as the Courts must consider the question as 


to whether the landlord’s need still continu- 
ed to be bona fide. The need of the landlord 
for additional accommodation need not be 
pressing on the date of making application 
but it must continue to be so even at the 
stage of .appea] or writ petition. If during 
the pendency of appeal or writ petition, the 
landlord occupies additional accommodation 
vacated by other tenants of the building, the 
bona fide need of the landlord may cease 
to exist. In that event it will be unjust to 
evict.a tenant under Section 21 of the Act. 
The powers of High Court under Article 226 
are wide enough and are not circumscribed 
by any technical rules of procedure. High. 
Court has vide power to issue direction to. 


1977 


advance the cause of justice.” Ta the instant 
case, subsequent event has a material bear- 
ing on the landlord’s need and as such it is 
necessary. that the question as to whether -he 
Jandlord’s bona fide require the accommoda- 
tion which is in the petitioners tenancy must 
be investigated in. the light of the changed 
circumstances. (Paras 6, 7) 

Bharatji Agrawal, for Petitioners; Stand- 
ing Counsel, for Respondents. 
IT/LT/D40/76/MVJ 


AIR 1977 NOTE 10 (ALL.) 
R. B. MISRA AND K. C. AGARWAL, JJ. 


Soridutt and others, Petitioners v. State- 


of U. P. and another, Respondents. 


Civil Misc. Writ No. 2215 of 1975, D/- 
20-5-1976. 


(A) Land Acquisition Act (1894), Sec- 
tion 3 (f) (as amended by U. P. Act No. 22 
of 1954) — “Public purpose” — Rehabikita- 
tion of landless agricultural labourers of 
Scheduled Castes/Tribes and village artisans 
— It is public purpose. 

The inclusive definition of the expression 
“public purpose” is indicative of the inten- 
tion of the Legislature that it did not vish 
to keep the purposes for which acquisition 
could be made the strait-jacket. - 
where the land is acquired for free allotrrent 
of house sites to landless agricultural labou-ers 
of Scheduled Castes/Tribes and village 
artisans, etc., even if the purpose is not strict- 
ly covered by the illustrations given in the 

. definition of “public purpose”, it cannot be 
said that said purpose is not a public purp)se. 
. (Paras 4 7) 


Further, considering the importance of 
the Directive Principles and particularly the 


primary duties öf the State Government en- ` 


joined in. Articles 38, 46 and 47 of the Con- 
stitution, the State was required.to make ede- 
quate provision for shelter to the weeker 
sections to the extent of the resources avail- 
able with it. „Case law discussed. (Para 16) 


_ (B) Land Acquisition Act (1894), Sec- 
tion 17 — Urgency — It is a matter for sub- 
jective satisfaction ef Government and Court 
cannot examine propriety of satisfaction. 

The question of urgency is a matter for 
the subjective satisfaction of the Government 
and’ is not open to the Courts to examine 
the propriety or correctness ‘of the satisfac- 
tion on an objective appraisal of facts. Such 
an opinion can only be challenged as ultra 
vires if it can be shown that the Govarn- 
ment néver applied its mind to the- matter or 
that action of the Government is mala ‘ide. 
If every act or decision of. the State Govern- 


.of acquisition and not on character 


Hence . 


Notes 10-11 l 8 


ment were to be reviewed. by a Court, the 
administration itself will come to a standstill; 
AIR 1976 All 166 and AIR 1967 SC 1081 
Relied on. (Para 21) 
(C) Land Acquisition Act (1894), Sec- 
tion 17 — Urgency — Determination of- 
question of urgency is dependent on pieno 
an 
nature of land sought to be acquired; AIR 


1976 All 166 and AIR 1976 Bombay 129, . 
Relied on. (Paras 24, 25) 
(D} Land Acquisition Act (1894), Séc- 


tions 4, 17 — Notification under Sections 4 
and 17 — Some constructions standing on 


“Tand in question on date of notification — 


Validity. 


When compliance of Section -5-A can be 
dispensed with even in respect of land other. 
than waste and arable the fact that some 
constructions were staling on the land in 
question on the date of. the notification under 
Sections 4 and 17, would not vitiate the noti- 
fication. (Para 33) 


(E) Land Acquisition Act (1894), Sec- 
tion 17 (1-A) (as amended by U. P. Act 22 of ` 
1954), “planned development” — Acquisi- 
tion of land for ‘Rural Housing Scheme” — 
Acquisition being in pursuance of fifth five 
year Plan, same can be considered as ‘one for 
“planned development”. AIR 1974. SC 2077 
and AIR 1975 SC 1699, Relied on. 

a (Para 38) 

(F) Land Acquisition Act (1894), Sec- 
tion 17 — Acquisition of land for purpose., 
envisaged by Section 122-C, U. P. Zamindari 
Abolition and Land Reforms Act — When 
acquisition is made under Land: Acquisition 
Act, question of applicability of Section 122-C 
does not arise. AIR 1976 All 166, Followed. 

{Para 39) 

B. D. Tripathi, for Petitioners; Standing 

Counsel, for Opposite Parties. 


IT/KT/D45/'76/MBR 


AIR 1977 NOTE 11 (ALL) 
M. P. SAXENA, J. . 
P. C. Gupta and another, Petitioners v. 
Jitendra Nath and others; Respondents. 
Civil Revn. No. 1517 of 1975, D/- 21-5- 
1976. f 


(A) Provincial Small Cause Courts Act 
(1887), Section 23 — Eviction suit involy- 
ing questien of title — Power of Small Cause 
Court to try. 


In every suit, for eviction the - ‘option lies 
with the plaintiff whether hé would’ like to 
proceed on the basis of contract of tenancy 
or on the basis of title. If he elects to. pro- 
ceed on the basis of contract of tenancy, the 


G Notes 


suit will be tried by the small cause court. 
In such a suit the simple issue will be whe- 
ther the relationship of landlord and tenant 
exists between the plaintiff and the defen- 
dant. “While deciding this, question, the 
question of title can be incidentally gone 
into. If the plaintiff elects to proceed on the 
basis of title, the plaint will be returned for 
presentation to the proper court. 


The defendant in the eviction suit deni- 
ed the title of the plaintiff without specifi- 
cally stating who was his landlord. He was 
not seriously repudiating his status as a ten- 
. ant (because in the eviction proceedings 
under the Rent Act he admitted the plaintif 
as his landlord and himself as his tenant) sor 
was he bona fide raising the plea of plaintiff's 
title (because when he was asked to give 
statement under. Order 10, Rule 2 C. P. C. 
regarding his status he refused to do so). The 
plaintiff clearly alleged himself to be zhe 
landlord of the premises in suit and wanted 
to proceed on the basis of contract of tən- 
ancy. Moreover, the suit was filed alter 
- getting the’ requisite permission. 


Held it was not necessary to frame an 
issue on plaintiff’s title or to return the plaint 
for presentation to the proper court. 

i z (Paras 8, 10) 

N. C. Upadhaya and U, C. Upadhaya, 
for Petitioners; V. S. Joshi and G, Bhatt, ior 
Respondents. i 
IT/KT/D41/76/MBR 


AIR 1977 NOTE 12 (ALL) 
M. P. SAXENA, J. 
Dr. P. N. Gulati, Applicant v. 
Bihari, Opposite Party. 
Civil Revn. No. 1776 of 1975, D/- 13-5- 
1976. me 8 


(A) Civil P. C. (1908), Order 17, Rr. 2 
and 3 (Allahabad) — Applicability. 


The defendant had participated in the 
final hearing when the plaintiff's evidence 
was recorded and on that day a date was 
fixed for the defendant’s evidence. On that 
date the defendant appeared and made an 
application for adjournment which was, re- 
fused. He was given time to bring his coun- 
sel but he did not do so. Held, the court right- 
ly proceeded to decide the suit under Rule 3 
and committed no error in not proceeding 
under Rule 2. (Para 6) 


(B) Civil P. C. (1908), Order 14, Rule 1 
~— Omission to frame issue — When rot 
` fatal to the case. . 


L. N. 


12-13 A LR. 


Where the parties went to trial fully 
knowing the rival case and led alj the evi- 
dence not only in support of their contention 
but in refutation of those of the other side, 
it cannot be said that the absence of an issue 
was fatal to the case or that there was that 
mistrial which vitiates proceedings. AJR 1963 
SC 884 Followed. (Para 7) 
© (C) Civil P. C. (1908), Section 2 (12) 
— Mesne profits — Tenant remaining in pos- 
session after termination of tenancy — Deter- 
mination of mesne profits. 

The criterion is not what the plaintiff 
might have got had he been in possession but 
value of user of tenement to defendant after 
termination cf tenancy. The problem has 
to be approached from tenant’s end. What 
is to be seen is what profit he who is in 
wrongful possession has actually received or 
might with ordinary diligence have receivet 
therefrom. If an accommodation is not gov- 
erned by the Rent Control Act the value of 
user of tenement to defendant would neces- 
sarily be much more than what he paid as 
rent because of unavailability of houses on 
rent. Case law discussed. , 

(Paras 10, 11, 12) 

Rajeshji Verma, for Applicant; Santosh 
Kumar; A. K. Banerjee and K. C. Saxena, for 
Respondent. - 


HT/JT/C842/76/JHS 


AIR 1977 NOTE 18 (ALd.) 
P. N. BAKSHI, J. 
Udai Narain Rai, Petitioner v. District 
Judge, Balia and .others, Opposite Patties. 


Civil Misc. Writ No, 5645 of 1974, D/- 
11-5-1976. Hout 

(A) Houses and Rents — U. P. Urban 
Buildings Act (1972), Section 41 and R. 13 
(4) framed thereunder —- Validity — Right 
of prospective allottee — Rule 18 (4) is not 
ultra vires Section 16 (1) (b). (Ibid — Sec- 
tion 16 (1) (b}). 

The District Magistrate has been em- 
powered to require a landlord to let out any 
building which has fallen vacant or to release 
the whole: or part of any building in favour 
of the landlord. If he is satisfied, on an ap- 
plication by the landlord for release of accom- 
modation; that the permises is bona fide re- 
quired by the landlord, he has to pass an 
order of release. ïn such cases, therefore, 
the question of allotment to prospective al- 
lottee does not arise. The prospective allot- 
tee or the outgoing tenant can have no right 
to interfere with the discretion of the District 
Magistrate and to file objection until he re- 
fuses to release the premises and declares a 
vacancy.’ Therefore, no objection can be 
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filed by a prospective allottee at the stage 
when the District Magistrate. is considerng 
dhe application for release. -In view of this, 
Rule 13 (4) cannot be said to be ultra vires 
or beyond rule making -power 
ander the Act.. ` p“ (Para 4) 


(B) Houses and Rents — U. P. Urban 


Buildings Act (1972), Section 18 — Order of - 


velease passed by District Judge — Not with- 
out ‘jurisdiction. , 


Under Section 18 a person ote by 
an order passed under S. 16 has a right to 
file an appeal to the District Judge. The 
provision ‘of Section 10 applies mutatis 
mutandis to such an appeal. The appellate 
authority can clearly exercise any of -he 
powers (viz. to confirm,-vary, rescind zhe 

- order or to remand the case) which has been 


conferred upon it by Section 10- (2). Remand . 


of the case is not the only course open to it. 
(Para 5) 


In view of this, the order of release 
passed by the District Judge waé perfectly 
legal order and it-was not necessary that in 
passing such order while reversing the order 
of the prescribed authority the District Jucge 
should have remanded the case again to zhe 


former for passing, an order of release. 
(Para 5) 


Santatha . Rai, for Petitioner; Standng 


‘Counsel, for Opposite Parties. 
ET/KT/D87/76/MBR 


AIR 1977 NOTE 14 (ALL) ` 
H. N. KAPOOR, J. 
Sharda Prasad, Appellant v. Ram Assy, 
Respondent.. 


Ex. Second, Ad No. 395 of 
- 6-5-1976. 


A Civil. P. C. Section 42 (as amenced 
‘by U: P. Act 14 of 1970) — Decree of Small 
‘Cause Court .of Bombay Presidency transfer- 
wed for execution to District Judge at J. who 
in turn transferred it to Civil Judge at J. 
—. Latter Court-:can execute the deccee 
against immovable property — The amend- 
ment .in procedural law can be -given effect . 
‘to retrospectively. 1966 All LJ 420 Ref. 


(Paras 8, 5) 
G. P, Bhargava and? A. N. Pe Zor 
Appellant. : 


HT/IT/C839/76/KNA 


conferred | 


1987, 


„lege conferred upon a 
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AIR 1977 NOTE 15 (ALL) 
M. N. SHUKLA, J. j 
Abdul Wahab, Petitioner v. The Dis- 
trict Judge and others, Opposite Parties. 


Civil Misc. Writ No. 2360 of 1974, BE 
13-4-1976. 


(A) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), Section 21 (1). Explanation 1 Clause 
(iv) — Interpretion of — Right of landlord 
of residential building to get release of a shop 
therein from a tenant thereof. 


‘ The landlord of a building which is 
dominantly used by the landlord for residen- 
.tial purposes, and of which a smal] part- is 
occupied by a tenant as a shop can obtain a 
release of the shop for his own purposes whe- 
ther residential or for business of the mem- 
_bers of his family. (Para 10) 


The test to see whether a building is a 
‘residential’ one or not is to ascertain the 
dominant nature of the user. (Para 6) 


If it is used by and large for residential 
purposes and’ only a portion is put to busi- 
ness uses the building must be characterised 
as “residential”. On the other hand if most 
of the building is used for commercial pur- 
poses and a small portion for residence the 
building must be regarded as a whole as non- 
residential. AIR 1975 SC 1758, Rel. on. 

(Para 7) 


If a buiding as a whole was predo- 
miņantly used. for residential purpose and the 
landlord .also occupied a portion of such 
building for residential purpose the Legisla-. 
ture considered it advisable to accept his re- - 
quest for release of additional accommodation 
and, therefore, enjoined that a conclusive pre- 
sumption must be raised in such  circumst- 
ances that it was’ bota fide required by the- 
landlord. This kind of extraordinary privi- 
class of persons, 
namely, landlords must be confined to cases 
where: the dominant character of the build- 
ing as such is in keeping with the purpose 
for which ,the landlord is also using a part 
of it. For applying clause (iv) of Explanation 
lof S. 21 (i) of the Act the totality of the 
building has to be examined. (Para 8) 


Section 21 (1) (a) contemplates release 
of a building in favour of a landlord on either 
of the two grounds i. e., either for residential 
purposes or for purposes of any profession, 
trade or calling. (Para 9) 


For ‘applying Clause (iv) of Explanation 1 
it is wholly irrelevant whether the landlord 
asks for release for residential use or for non- 
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business or 
“ {Para 16) 


residential purposes é g. for 
shop etc 


the criterion for ‘ordering a release of. 


ine tenanted portion to the landlord is not 
by comparing the needs of the landlord with 
the need of the tenant,- but’ whether’ the 
landlord has established his bona fide and 
genuine need. : (Para: 16) 

(B) Interpretation of Statutes — Same 
words occurring in different parts of the 
Statute — If can be construed in different 
senses. 


The general presumption is that a con- 


sistent meaning should be given to the same * 


words occurring in different parts of ' the 


statute. ; 

But the rule is not rigid or inflexible. If 
the exigencies of the situation demand a con- 
trary consideration the same must be accept- 
ed. Craise on Statute Law 6th Edn. pp. 168, 
169; (1885) 80 Ch D 344, 849 and (1883) 
24 Ch D 672, 678, Rel. on. 

The variation in context: may be spelt 
out either in different parts of an Act or even 
within different parts of the same section. : 

. When it is clearly conceivable that- two 
„different situations are contemplated by two 
different. provisions within the same section 
occurring close to each other, there is noth- 
ing to reject the two different meanings be- 
ing proposed with regard to the same ex- 
pression. ‘(Para 11) 

Words should not be added by implica- 
tion into ‘a statute unless it is absolutely 


necessary to do so to give the language ‘sense . 


(Para 15) 
Where ‘the ‘omission: is deliberate, a con- 
trary intention must be attributed .to the 
Legislature. (Para 15) 
- L. P. Naithani, for Petitioner; Standing 
-Counsel, for Opposite Parties. 
EIRG ENA: 


and ‘meaning in the context. 


_" ATR 1977 NOTE 16 (ANDH. PRA.) 
PUNNAYYA J. 

_ G. V, Hanumantha: Rao, Petitioner v. 
The Commissioner and Special Officer, i 
‘ Municipality, Tuni, Respondent. ; 

_ Writ Petn. No. 527 of 1976, D/- 2 5-6 

1976. f 

_ (A) Andhra Pradesh Places, of Public 
Resort Act (2.0f 1888); Sec. 6 — Power to 
‘refuse grant or renewal of licence — Direc- 
tions as to inspection and notice to make al- 
- terations or additions mandatory — Refusal 
to grant or renew licence in the absence of 
such notice illegal. 


(Para 11) - 


A. i. EW 
. Section 6 casts a ‘duty ‘on: the. authority 
to whom application’ is made for the -grant 


of licence or for- the renewal of licence, ta: 
inspect : the place or building in respect of 


-which licence is required. Duty is also cast 
` on the authority to demand the applicant, by 


notice in writing, to make any alteration or 
addition ‘in’ the material or arrangement of 
the enclosure or building or in the precau-- 


‘tions for the safety ‘of. the public to be. as-- 


sembled therein. . If the alterations or addi— 
tions as shown in the notice are not complied 
with, then the authority is given the’ power 
to refuse to grant licence or renew licence 
until the alteration or addition is made and 
if the alteration or addition is provided in 
compliance’ with notice, the Authority cam 
grant licence or renew the licence. Refusal tœ 
grant or to renew a licence without giving: 
such ‘notice is illegal. (Para. 8) 
Y. Suryanarayana, for Petitioner; A- 
Seetharami Reddy, for Sacer 


JT/KT/D574/ /76/ABO 


_ AIR 1977 NOTE 17 ANDH. PRA) 
nan _PUNNAYYA J; ae A Ariya 
Devanath Singh, Petitioner’ v. Poosw 


-Mallaiah and others, Respondents. 


: Civil Revn. Petn. No, 881 of 1971, D/- 
25-6-1976. 


(A) Hyderabad S Act (21 o£ 
1950), Sections 2 (c) and 102 (e) — Agricul- 
tural Lands within Municipal area of Hyde~ 
rabad —- Whether the -Act applies. 

If the lands situated in municipal 
limits are agricultural lands within the mean- 
ing of Section 2 (c), the Act applies - unless. 
they are exempted from the application of 
the Act, by a notification under Section 102: 
(e)-in the official gazette that such lands are 


.: reserved for urban or industrial development. 


The word ‘area’ mentioned in Clause (e) of 
Section 102 can be ‘taken to include the agri- 
cultural lands situated’ within that’ area. In. 
the absence of any such notification, the Act’. 
applies to the agricultural lands even if they 


_are situated within the fapnicipal limits. 


“(Para 5} 
(B) Hyderabad Tenancy Act (21° ‘of 
1950), Section 32 (1) — Protected tenant 


dispossessed by third person — Application 
under Section 32 (1) — Whether maintain- . 
able, 


Fiom the provisions of Section 32 it is. 
clear that a protected teriant will be entitled 
to recover possession not only from his land- 
lord if he causéd dispossession without ob- 


ot 


1977 ` Nates 


taining necessary orders from the Tahsildar, 


but also he is entitled to recover possession + 
. (Andh Pra), Rel. on. 


from any person who dispossesses him at the 
instance of his landlord. Merely because the 
protected tenant described the person who 
dispossessed him as trespasser’in his appli- 
cation’ under Section 32 (1) it cannot be said 
that the protected tenant is not entitled to 
invoke the benefit of Section 82 and the 
Tahsildar has no jurisdiction to enter-ain 
such a petition. (1965) 1 An WR 348, Rel. 
on, (Paras & 9) 

A, Ananta Reddy, for Petitioner; Syed 
Sadathulla Hussain, for Respondents Nos. 
and 4. 


KT/LT/E118/76/MNT 
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AIR 1977 NOTE 18 (ANDH, PRA.) 
LAKSHMAIAH, J. 
Anant Rao Sharma, ‘Petitioner v. Gov- 
ernment of Andhra Pradesh, and anotier, 
Respondents, 
. Writ Petn. Ro: 6389 of 1974, D/- 5-T- 
1976. 


(A) A. P. Ceiling on Agricultural Hold- 


ings Act (10 of 1961), Section 8 — Payment _ 


of compensation for lands 
Land owner not 
unless an order for taking over the land is 
passed by Revenue Divisional Officer. 
Under the scheme of the’ Act certain 
crucial proceedings under the Act were re- 
quired to be manifested in the form of orders 
passed .by the Revere Divisional Office- as 
provided for under Sections 6, 7 and 8 of 


surrendered; 


the Act. Either inthe matter of determination- 


of ceiling area or in the matter of the area 
that is to be surrendered or deemed to Lave 
been surrendered, the Revenue Divisional 
Officer is required statutorily to pass an 
order. Such was ‘the case obtaining in the 
case of Section 8 also which provides for 
the vesting of land deemed to have heen 
surrendered by the owner. Under Secticn 8 
the Revenue Divisional: Officer is obliged to 
pass an order for taking over the land and 
that can be done only on payment of com- 
pensation. There cannot be any question 
of payment of compensation if there is no 
taking over. There cannot be any taking ver 


‘under Section 8 without there being an ader 


passed by the Revenue Divisional Offcer. 
Passing an -order for taking over the lands 
is a ingndatory requirement of the Act. 


(Para 12) 


ih this case, no such order by the Re- 
venue. Divisiona] Officer under Section 8 was 
passed, providing for the taking over and 
payment .of compensation. Therefore, the 
question of the landowner . petitioner tæing 


entitled to compensation: 


18-19: `. 


D 


entitled to compensation does, not arise at all. 
Writ Peto. No. 2439 of 1973, D/- 19-9-1973- 
~" (Para 18) 

(B) A. P. Land Reforms (Ceiling om 
Agricultural) Holdings Act (1 of 1973), Sec. 
tion 30 (1) Proviso — Applicability — Sur- 
rendered lands must be taken over on pty-- 
ment of compensation. : 

The language employed in the provision: 
is nothing but the reproduction of the lan- 


- guage employed in Section 8 of the repealed 
_ Act (10 of 1961). 


The Proviso speaks of 
surrendered lands being taken over on pay- 
ment of compensation “ander that Act. In 
the instant case, there was no. order passed 
by the Revenue Divisional Officer under 
Section 8 of the repealed Act taking over the 
lands surrendered on payment of compen- 
sation. It.is only then, not till then, the 
question of applying Proviso to the facts of 
the case arises. 1975-2 APLJ 196, Distinguish- 
ed. (Para 15) 

A, V. Radhakrishna, for Petitioner; Govt- 
Pleader, for Revenue (NS) on behalf of Res- 
pondents. : 


JT/LT/D645/ 76/AS/ WNG 


© AIR 1977 NOTE 19 (ANDH. PRA.) 
VENKATARAMA SASTRY, J. 

Smt. L. Usharani, Petitioner v. The State 
Transport Appellate Tribunal Andhra Pra- 
desh; Hyderabad and others, Respondents. 

Writ Petn. No. ‘5981 of 1975, D/- 29-1- 
1976, | 

(A) Motor Vehicles Act (1939), Sec- 
tion 68-C — A. P. Government Order MS: 
No. 1170-Home (Tr. V) Department dated 
11-8-1975 — Scheme to run stage carriages: 
by State Transport undertaking on notified 
route — Plying of Stage Carriages by exist- 
ing permit holders thereon curtailed —- Bene-- 
fit of note (iv) to clause 4 of the pepe. — 
Permissibility. 


Note (iv) appended to cl. 4 of the Scheme- 
provides that other stage carriage permits 
in respect of route or routes which partially 
overlap the notified route are -to be excluded 
under the Scheme. If a person intends to 
claim exemption under this clause, his route- 
should partially only overlap on the pro- 
posed route. Where the route or routes of 
others completely pass throughout the noti- 
fied route, then they cannot say that they 
are partially overlapping the proposed route- 
as contemplated by this clause. “What is 
relevant is the. overlapping. only partially 
over the proposed route and not vice versa- 

(Paras 8, 12y 


£0 i l “Notes £0-21 


y. Venkataramana Reddy, for K, Neela- 
dri Raju, for Petitioner; . Govt. Pleader for 
Transport, (for Nos. 1 and 2) and C: Ananda 
Rao, Standing Counsel, (for No. 3), for Res- 
pondents. . 

IT/IT/C947/76/AS/MVJ 


-AIR 1977 NOTE 20 (ANDH. PRA.) 
CHINNAPPA REDDY AND 
PUNNAYYA, JJ. 

Dodda Hanumantha Rao; Appellant v. 
Alamalakala Krishna Murthy,. Respondent. 

A. A. A. O. 29 of 1974, D/- 11-3-1976. 

(A) Givi P. C. (1908), Section 47, and 
Order 20, Rule 11. (2) — Executing Court — 
Meaning of. — Orde; “granting instalments 

'amder Order 20, Rule 1} (2) — Whether 
xelates to executions, discharge or satisfaction 
of the decree and is appealable. 

Where questions are decided and orders 
are made which relate to the execution, dis- 
charge or satisfaction of the decree the Court 
may properly be described as an executing 
Court even if it is the Court which passed 
the decree. Viewed in that light, there cau- 
not- be any difficulty in’ holding ‘that the 
Court which is competent to make an order 
made under Order XX Rule 11 (2) is an ex- 
ecuting:Court within the meaning of Sec. 47, 
©. P. C, and an order sanctioning _payment 

- of the amount decreed. in instalments is an 
order relating to the execution, discharge or 
satisfaction of the decree and is appealable. 
AIR 1948 Nag 155, AIR 1956 Mys 8, AIR 


1958 Mad 460, AIR 1967 SC 1198, Rel. on; 


AIR 1968 SC 1083 Dist. (Para 4) 


J. V. Suryanarayana Rao, for Appellant;, 


D: V. Sastry and A. Mahadev, for -Pespon 
dent. 
¥T/LT/D571/76/MNT 
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AIR 1977 NOTE 2i (CÀL) _ 
-AJAY K: BASU, J, 
. State of 


S. C. Kundu, Plaintiff v. 
West Bengal, Defendant. 
Suit No. 1870 of 1962, D/- 8-4-1976. 


(A), Contract Act (1872),- Section 70 — 
Quantum meruit — Compensation for ser- 
vices rendered — Wlustration. 


Under an agreement A was appoint- 
ed agent of Government of Wést Bengal 
for the supply of labour at a Government 
Food Depot for handling of food supplies 
Since 15-2-1959. Under the said agree- 
ment A was to load and unload all trucks 
or any other conveyance on their arrival 


A.LR: 


at the Depot godewns and was ‘to carry. 
out the orders of the Director. of Food 
with all pcssible despatch. The supply of 
labour for handling jof foodgrains in res- 
pect of the deliveries from stacks in 
zgodowns upto the godown gates was 
covered by the rates specified in Item 
No. 13 of the schedule to the agreement 


Dut the. work involved: in effecting delive- 


ries to. the fair price shop owners from 
the respective godown gates to tne lorries 
placed by such fair price shop owners 
was not ccvered by the said Item 13 or 
any other item of the schedule to the 
agreement. The performance of the other 
obligations under the said contract could 
not be carried out: without effecting the 
handling’ of the said goods from the res- 
pective godown gates: to the lorries placed 
by the said fair price shop owners. To 
the fair price shop owners A had. deliver- 
ed the goods into their lorries, as an extra 
work which he was not obliged to do 
under the contract with the Governnient. 

For billing, A charged the Government at 
the rate fixed in the Schedule Item No. 13 
for -bringing -the goods from the godown 
upto the gate of the godown and then at 
the rate of Rs. 1.56p. for putting them- 
into the. lorries-of the fair: price- shop: 
owners, As the Government refused to’ 
pay, A. filed suit for recovery of. Rupees: ` 
£2,000/- against the Government. Accord- 
ing to the Government A` was. not en- 
titled to charge anything. apart from 


.under Schedule Item No. 9 of the agree- 


ment, which said delivery from: the 
godown to the contractors’. lorries. : 

Held (1) that A’s claim for delivery 
to the fair price shop owners was. not 
covered by'Item.9. . (Para 16} 

(2) that A was certainly entitled to 
charge for the delivery on the lorries of 


. the fair price shop. owners under Sec- 


tion 70 of the Contract Act and was. en- 
titled to. a reasonable charge when the 
Government had enjoyed the benefit of 
A’s work .cf loading the. foodgrains. into 
the lorries of the fair price shop. owners., 
; (Para 17) 

(3) thet by submitting their bill for 
the: extra work- or the- non-scheduled’ 
work, A wes ‘not ‘guilty of any improper- 
conduct. (Para 18) 
-(4) that even in view of unsatisfac- 
tery proof cf market rate A was certain- 
ly entitled to a reasonable rate.. A was 


entitled to Rs. 17,442.34 p. under Schedule 


Item No. 13. But since none of the goods 
were actually stacked at the gate and in 
one operation they were loaded on to: the 


. lorries, half of this rate should be reason- . 


E 


4977 


-able and an award of Rs. 17,442.34 p. pus 
half of it, that is Rs. 8,721.00 totalling 
“Rs. 26,163.34 p. would be reasonable com- 
pensation for the work done. AIR 1966 3C 
1034, Relied on. (Para 20) 

B. K. Ghosh, for Plaintiff; Mrs. 
Banerjee, for Defendant. 
HT/IT/C637/76/SSG 


AIR 1977 NOTE 22 (CAL.) ° 
AJAY -K. BASU, J. ° 
Union of India, Plaintiff v. Ratnakar 
Shipping Co, Ltd. and another, Defen- 
dants. 
Suit No. 747 óf 1963, D/- 26-5-1976 
' (A) Sea Customs Act (1878), S. 34, 
Cl. (c) — Declaration of agent under — 
Not produced before Court — Agent 
figuring in all correspondence and dealimg 


‘with the transaction — Declaration pze- 
sumed to have been given. (Para 17) 
IT/IT/D177/76/AS/WNG 
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AIR 1977 NOTE 23 (CAL.) 
R. BHATTACHARYA AND JANAH, JJ. 


Tjjat Ali Mondal. and another, Appel- 
fants v. Hare Krishna’ Majumdar send 
others, Respondents. 


: Letters. Patent Appeal No. 4 of 1959, 
/- 1-6-1976. © 


y (A) West Bengal Estates Acquisit-on 
Act (1 of 1954), Section 6 (1) (d) — ‘Khas 
possession’, meaning of — Notice under 
Section 48-C (d) of Bengal Tenancy Act 
Served on under-tenants requiring them to 
vacate the suit land on expiry of the year 
1362 B. S. — Suit for eviction filed after 
the date of vesting under the provisiens 
of Estates Acquisition Act, held, was not 
maintainable as the plaintiff were not in 
“Khas possession”, (Bengal Tenancy Act 
{8 of 1885), Section 48-C (d)). 


- The expression “agricultural land in 
his khas possession” in Clause (d) of S2c- 
tion 6 (1) means agricultural land ly:ng 
in physical or khas possession of the inter- 
mediary entitled to retain the same. The 
words “in his khas possession” qualify zhe 
agricultural land indicating the nature of 
the land. The words “in his khas poss2s- 
sion” do not qualify the word ‘retain’, 


(Para 6): 


` The word ‘retain’, implies “continuity 
of the state or condition -of the subject’. 


Notes 22-23 - ‘ il 


The plain and obvious meaning of the 
language of sub-section (1) of Section 6 
would, therefore, be that an intermediary 
shall be entitled to continue to hold the 
land which is already in his possession,’ or 
in other werds, he shall be entitled to 
maintain and enjoy the agricultural land 
already in his possession. The question 
of retention does not arise unless the 
thing to be retained is already there. The 
words ‘khas possession’ indicate the at- 
tribute of the agricultural land mention- 
ed in Clause (d). (Para 6)_ 


According to law, simple service of a 
notice of termination of tenancy upon the 
tenant does not entitle the landlord te 
have the right to evict the defendant and 
to get khas possession of the land con- 
cerned. For the purpose of getting the 
relief as claimed by the plaintiffs, they 
were to terminate the tenancy, then start 
a legal action before the competent -court 
to get relief for evicting the defendants 
under Section 48-C of the Bengal Tenancy 
Act, then further to prove before the 
court that they required the land- for 
direct cultivation. According to their 
case, then finally they were to obtain a 
decree against the, defendant after prov- 
ing their case before the court. Unless a 
landlord gets a decree and the litigation 
is finally disposed of, he cannot be said 
to- have acquired the right to recover 
khas possession and far less can he be 
said. to be in possession of the land. 

(Para 9) 


In the instant case at the date of 
vesting, the plaintiffs’ did not start any 
action before the ‘competent court for the 
eviction of the defendants under. Sec- 
tion 48-C of the Bengal Tenancy Act. The 
plaintiffs having no decree from the com-, 
petent court for the eviction of the de- 
fendants cannot be said to have acquired 
a right to get Khas possession of the suit 
lands on the. date of -vesting. Mere ser- 
vice of notice of termination of tenancy 
upon the defendants was not sufficient to 
acquire suck right. When after the date 
of vesting the estates and the rights of the 
plaintiffs relating to the under-tenancy 
were no longer with the plaintiffs, they 
could not. have dealt with the estate for 
removing the defendant-tenants in pos- 
session from the suit land ‘by starting the 
suit. Such action by the plaintiffs in the 
form of suit or litigation would not be 
maintainable in law, as they have no 
Tight to deal with the possession of the 
lands in occupatién of the defendants who 
were. admittedly the under-tenants. (19663: 


-I2 e Notes 24-25 


70 Cal WN 652, Overruled; Decision of 
A. C. Gupte J. (Cal), Reversed. 
(Paras 9, 10) 
Sushanta Kumar Kundu, for Appel- 
lants; Bhupal Chandra Roy Chowdhury, 
for Respondents. 


FT/GT/B835/7 6/LGC 


“AIR 1977 NOTE 24 (CAL.) 7 
SALI. KUMAR DATTA; J. . 
Kalimucdin Ahmed Choudhury, Peti- 


tioner -v. State of West Bengal and 'an-. 


other, Opposite Parties. 

C. -R. No. 4426 of 1974, D/- 4-6-1976. 

(A) W. B. Land Reforms Act (10 of 
1956), Section 51-C (as amended by Act 
18 of 1965) — Suit by tenant for declara- 
tion of title to certain lands — Tenancy 
not in dispute — Stay of -the suit pend- 
ing revision of records of rights — Not 
Necessary when no determination ‘of the 
incidents of any tenancy or its rent in- 
volved, + \ 

When the existence. of a tenancy is 
disputed, such dispute in its turn will in- 
volve the determination of the basic ques- 
tion as to the creation of tenancy with 
the incidents’ and rent or revenue and: as 
also the continuation or extinguishment 
of the tenancy. There may ‘also be cases 
when the question of incidents of a 
tenancy or its rent are‘ directly and in- 
directly involved. In ‘all such cases, pro- 
visions of Section 51-C will be attracted. 
But when there is no dispute as to the 
existence of the tenancy and its incidents 
and rents, such determination may be 


outside the, controversy about the revenue: 


or incidents of such tenancy and thus of 
Section 51-C of the Act. (1962) 66 Cal WN 
121, Rel. on. (Para 7) 

Bimal Kr. Dutta and Mrs. Usha Dutta, 
for Petitioner; Chandidas Roy Chowdhury. 
and Ajit Bose, for Opposite Parties. 


FT/GT/B830,76/AS/WNG ` 


AIR 1977 NOTE 25 (CAL.) 
R. BHATTACHARYA, J. 


Mahanenda Mazumdar and 
others, Respondents. 

- Second Appeal No. 1353 of -1966, D/- 
- 6-8-1976. 

(A) Bengal Tenancy Act (8 of 1885), 
Section 174 — Order of setting aside the 
auction sale — Legality of order if can 
be challenged in. collateral suit. (Civil 
P. C. (1908), O. 21, R. 92). | 

` The suit land in the instant-case- ori- 
ginally belonged to ‘A’ who had 12 annas 


sold in auction, 
‘A’ filed petition under Section 174 (3) of 


_ tiff 'C by a registered kabala. 


others, _ 


Appellants v. Kunja Behari Achari and’ 


A. I R~ 


share in the Jama. and remaining 4 annas- 


share belonged to ‘B’. A rent suit was: 
filed .by the landlord for arrears of rent. 
against them and a decree was obtained.. 
In execution of the decree, the land was 
subsequently, thowever, 


the Act for setting’ aside that sale:and the 
auction sale was set aside by the Court 
in terms of compromise filed by auction 
purchaser and ‘A’. ‘A’ thus continued in 
possession of the suit land and then sold . 
her interest in the suit jama to the plaini-- 
After the 
purchase when 'C’ went to take posses- 
sion of the land, he was resisted by the 
defendants ‘D’ and others. ` Plaintiff ‘C’ 
came to know on enquiry that the rele- 
vant khatian was recorded in the name of 
defendant ‘D’. According to ‘C’ the set— 
tlement record was collusive and base- 
less and sp he filed the suit for declara- 
tion of title and recovery cf possession of 
the suit by- evicting the defendants . who: 
were trespassers. 

The defence raised was thet the suit 
jama which originally belonged to ʻA” 
and ‘B” was sold in auction in the Rent. 
Execution Case as- mentioned by the 
plaintiff and the.defendants purchased-the 
same from auction purchaser by register- 
ed kabala and since then they were in 
possession of the suit premises lawfully 
and with proper title without knowing 
that the auction sale was set aside as al- 
leged by the plaintiff. It was also alleged: 


‘that their title would not be affected as 
. the order setting: aside the sale was made . 


by the Court. without notice to them and’ 
ag they were not parties to that proceed- 
ing, a * 

Held, that, as the sale had been made 
nugatory, the title of the auction pur- 
chaser which was the basis of the defen- 
dants’ right to the suit land had been 
wiped away. Unless the sale was restored 
by an order of the Court the. defendants 
had no title in the suit land in the pre- 
sent case. For the purpose of restoration 
of the order of sale and to revive the 
title of the defendants, they must statt 
some separate proceedings. The defen- 


` dants cannot challenge the correctness or 


legality of the order passed setting aside 
the sale by a Court having jurisdiction to 
pass an order under Section 174, in a.col- 
lateral suit like the present one. (Para 6) 


Kanan Kumar Ghosh, for Appellants; 
Joygopal Ghosh, for Respondenis. 
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AIR 1977 NOTE 26 (CAL.) 


SANKAR PRASAD MITRA, Č. J, AND 
SALIL KUMAR DATTA, J. 


Padma Ltd. Appellant v. State of 
“West Bengal and others, Respondents. 


A. F. O. O. No. 333 of 1973, D/- 21-9- 
‘1976. f 


(A) Calcutta- Improvement Act (5 of 
1911), Section 49 — Publication of notifi- 


-tation of scheme under Section 49 (1) — 
Effect. 


In view of Section 49 (2) the publca- 
‘tion of the notification of a scheme. urder 
Section 49 (1) is conclusive evidence of 
‘the scheme being duly framed and sanc- 
‘tioned and no other evidence would be 
‘permissible to dispute the conclusiveness 
about the. framing and sanctioning of the 
«scheme. AIR 1963 SC 151, Rel. on. 

(Para 19) 


(B) Calcutta Improvement Act (5 of 
1811), Section 45 (1) — Failure to s2rve 
“notice under Section 45 (1) — Effect. 


Failure to serve notice under Sec- 
tion 45 (1) on recorded occupier of the 
“premises would be a fatal irregularity as 
such lapse may completely disable the 
interested party to file his dissent against 
“the acquisition of land or recovery of 
betterment fee and also disentitle him to 
:a hearing of his objection to which ke is 
otherwise entitled in law. (Pare 20) 


(C) Calcutta Improvement Act © of, 


1811), Section 45 (1) — Service of notice 
“under, on occupier — Proof. i 


Where the company which was the 
-recorded occupier of the premises denied 
service of notice under Section 45 (1) on it 
:and the Board claimed that the notice was 
‘served on the Company and in proof pro- 
-duced a letter written by the company 
-purporting to have been signed by one of 
its directors which clearly indicated ser- 

. Vice of notice on the company, it was held 
that since the scheme had become con- 
clusive under Section 49 (2) by reason of 
‘the publication of the notification under 
Section 49 (1) a heavy onus lay on the 
scompany to establish that the said etter 
-was not issued by it nor signed bv its 
director ond since the company had <ailed 
‘to discharge that onus the notice must be 
taken to have been served on it. ; 

(Paras 23, 21) 


(D) Calcutta Improvement Act (5 of 
1911), Section 45 (3) — Notice unde: Sec- 


.to alteration of the scheme. 


Nate 26 . l 13 


tion 45 (1) signed by signatory for Chair- 
man under his order — Validity. 


Where the notice under Section 45 (1) 


¿was signed “By order/Sd. B..C. Mukher- 


jee/for Chairman” it was held that the 
endorsemen: clearly indicated that the 
signatory signed the notice for the Chair- 
man by his order and such order need not 
be a written order and may, be a verbal 
order as well and therefore the signature 
on the notice was in compliance with the 
provisions of Section 45 (3). (Para 23) 


(E) Calcutta Improvement Act (5 of 
1911), Section 35-D — Composite Scheme 
combining street widening scheme with 
General Improvement Scheme — Validity. 

Where the General Improvement 
Scheme launched by the Board consisted 
of two parts namely (1) Street widening 
and (2) improvement of the area along 
both sides of the street it was held that 
it was a Composite scheme Combining a 
street scheme with a general improve- 
ment scheme and was warranted in law. 

(Para 25) 

(F) Calcutta Improvement Act (5 of 
1911), Sections 36 and 50 — General Im- 
provement Scheme framed by Board 
sanctioned by Government — Betterment 
fee not leviable in consequence of. High 


Court decision — Effect. 


Where the total cost of the General 
Improvement Scheme for widening street 
and improvement of area along both sides 
of the street was estimated at Rs. 5.17 


‘crores out of which recovery from sale 


of old materials, sale of land and better- 
ment fee was estimated at Rs. 2.91 crores: 
leaving Rs. 2.26 crores as net cost of the’ 
scheme it was held that the possibility of 


. the recovery of betterment fee did not 


form an integral part of the Scheme and 
therefore the fact that no betterment fee 
was recoverable for implementing ‘the 
scheme because of the High Court deci- 


‘sion holding imposition of betterment fee 


as unconstitutional, did not affect the legal 
validity of the scheme and did not amount 
Hence no 
further sanction of the Government was 
required under Section 50. (Parag 7, 26) 


(G) Caleutta Improvement Act (5 of 
1911), Section 35-C (1) (a) — General Im- 
provement Scheme — Land ‘comprised in 
Premises not required for purposes of . 
genera] improvement but front part re- 
quired for widening street — Acquisition 
of entire land if valid. 


The General Improvement Scheme 
launched by the Board was a composite. 


14 
scheme combining a street widening 
scheme with a scheme for improvement 
of area along both sides of the street. The 
land comprised in the disputed premises 
“was not required for any of the purposes 
‘of execution of the general improvement 
scheme but the front portion thereof was 
required for widening the street: | 

Held that since the land of the pre- 
mises was effected by the Scheme’ the 
whole, of it was liable to acquisition under 
Section 35-C (1) (a) and acquisition there- 
of could not be regarded as colourable 
exercise’ of power and without legal .au- 
thority: AIR 1937 PC 265 and AIR 1963 
SC 151 and AIR 1967 SC 1081 and ‘AIR 
1972 SC. 182, Dist.’ ‘(Paras 27, 34, 35) 

Bankim Chandra Dutt and Samarjit 
Gupta, for Appellant; P. P. Ginwalla and 
Tarun Chatterjee (fer Nos. 2 and 2-A), 


Moni Bhusan Sarkar (for Nos. 1 and 3),. 


and Malay Bose (for Nos. 20 and 21), for 
Respondents. HEF 


KT/LT/E203/76/GNB 


. AIR 1977. NOTE 27 (CAL) 2 
R. BHATTACHARYA, J. a 


__ Hiręndranath , 'Malliċa ete., Petitioners 1976. 


v. Ram Ratan Dey, Opposite. Party. 


Civil Revns. Nos. 863-864 of 1975, D/-” 


16-9-1976. 
-(A} West Bengal . Premises Tenancy 
Act (12.08 1956), Sections 17 (1), 17 (29) — 


Notes 27-28 


+ 


‘Suit for ejectment — Tenant ‘filing appli-. 


cation - under Section 17° (1) in time, for 
permission to , deposit rent — No orders 
passed by Court within. time — Deposit 


made after limitation — ‘Tenant cannot 


be held liable for default. 

. The plaintiff filed suits for: ejectment 
of -his tenants: . The tenants admitting 
some arrears of rent filed applications 
under Section 17: (1) in time for: permis- 


. tested hearing, 


sion of Court to deposit rental amounts as- 


‘required under Section 17: (1). 
was passed by Court allowing or permit- 
ting the tenants.to make deposit under 
‘Section 17 (1), although the periòd re- 
quired under Section 17 (1) expired. The 
tenants apprehending - difficulties filed 
challans for the deposit of the, amounts 
and - ultimately the Court allowed ` ‘the 
tenants to make deposit at their own risk 


and the tenants made the deposits. There- ` 


after application filed by the tenants 


No order - 


under Section 17 (2) was rejected on thé’ 


ground that the tenants did not make de- 
posit within the time mentioned under 
Section 17 Q. be we 


- not of, the trial court. 


ALR. 


Held, that when applications were 
filed by- the tenants in time, it was the 
duty of the Court to pass necessary, orders: 
upon those applications, Specially when 
time is prescribed for depositing money, 
the Court ought to have passed orders: 
within time and if no order was passed, 
the tenants could not be held liable: for 
breach of Section 17 (1). 


The Court ought to have held the de-—- 
posits made by tenants valid and should’ 
not have. rejected applications under Sec— 
tion 17 (2) without considering the merits. 
The summary. rejection of the applications: 
under Section 17 (2) was, therefore, liable 
tobe set aside. (Para 6} 


` Bhupendra Kumar Panda ard. Mrinal 


Kanti Roy, ‘for Petitioner; Puspendw 
Bikash Sahu, for Opposite Party. 
JT/IT/D332/76/RSV - 


AIR 1977 NOTE 28 (CAL) 


"N: C.i ‘MUKHERJI AND B. C. RAY, JJ. 
Sm. Ashalata Debi ‘and others, Peti- 
tioners v. Sm. Chand Bai Dalmia ang 


‘others, Opposite Parties. 


bears ‘Revn. mes 944 of 1973, Die 23-6- 


. “(A)” W: B. ` Premises Tenancy Act 
(12 of 1956), Section 17-E (as. amended im 
1970) — .Decree passed by ‘trial court be~ 
fore amendment came. into force — Ap- 
peal — Decree of trial court merges in de- 
cree ‘of appellate court — Application te 
set aside decree under Sertion 17-E not 
maintainable... © = - ee 


Where the decree of the trial Court 
is carried: in- appeal and -the appellate 
court disposes.of the appeal after a con- 
the déecree.to be executed 
is the decree of the appellate court ahg 
Application: under 
Section 17-E is maintainable for setting 
aside a decree which was. passed before 
the commencement of: the Amendment . 
Act. Where the decree of the appellate _ 
court in which the decree of .the lower 
court had ‘merged was made long after 
Section 17-E came into force applicatio - 
under Section’ i7-E was not maintainable. 
AIR 1974 SC 1380, Rel. on. (Para 4) 


“Ashoke Kumar Sen Gupta, for Peti- 


tioners; A. K. Dhandhania, for Opposite 
Parties. 


GT/ HT/C60/7 6/AS/ MVJ 
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AIR 1977 NOTE 29 (CAL.) 
N. C. MUKHERJI AND B. R. RAY, JJ. 
Baijnath Gupta, Appellant v. Lek- 
shmi Narayan Gupta, Respondent. 
Letters Patent Appeal No. 162 of 1974, 
D/- 17-11-1976. ` 
(A) Letters Patent (Cal), Clause 15 


— Suit for ejectment decreed after the. 


same was sent back on remand — First 
appeal against the order decreeing the suit 
dismissed — Letters Patent Appeal against 
judgment in first appeal — Question whe- 
ther the order of remand “was legal or not 
cannet be considered no appeal having 
been preferred against the order of re- 
mand. Case law discussed. (Para 8) 


B. C. Dutta and Pantha Dutta, for Ap- 
pellant; Manindra Nath Ghosh and Bhu- 
pendra Kr. De, for Respondent. 


KT/LT/E308/76/GDR 


AIR 1977 NOTE 30 (DELHI) u 
S. RANGARAJAN,. J. 


Kirpa Ram, Appellant v. Ishwar Das, 
Respondent. 3 


S. A.O. No. 150 of 1973, D/-: 20-4-1976: ; 


(A) Delhi’ Rent ‘Control Act (1958), 
Sections 6 and 9 (2) — Fixation of fair 
yent — Cost of construction — Determi- 
nation — Central Public Works Depart- 
ment schedule of rates can be „taken as 
- basis. 


The Central Public Works Dept. raies 
being worked out fairly accurately hav- 
ing regard’ tọ, the prevailing; cost at the 
relevant period , can be taken into account. 
The evidence of an architect based on 
C. P. W.-D. Schedule of Rates for deter- 
mining the cost of construction is sufi- 
cient. In arriving at the'cost of construc- 
tion it is not permissible to indulge in 
mere speculation. But basing, the cost on 
C. P. W. D. schedule of rates is not to 
“indulge in such speculation, in fact, it 
would be desirable and helpful, to bese 
the cost of construction on such rates if 
such rates were available to the concem- 
ed party. (1972) 2 Rajdhani LR 938 (Delfi), 
Foll: AIR 1972 Delhi 41; 1972.Rev LR (N) 
35 (Delhi); 1972 Rev LR (N) 128 (Delki); 
1975 Rev LR 38 (Delhi), Dist. 

S. P. Mahajan, for Appellant; Roshan 
Lal Sambhar, for Respondent. 


HT/IT/C681/76/SBB/MVI 
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AIR 1977 NOTE 31 (DELHI) 
DALIP KAPUR, J. 


Kali Ram, Appellant v. Ram Rattan, 
Respondent.. 


R. S. A. No. 75 of 1970, D/- 26-5-1976. 


(A) Partnership Act {1932), Section 44 
— Suit for dissolution — Court below 
coming to conclusion that partnership was 
not one at will — Before passing decrec, 
finding on existence of at. least one of 
grounds mentioned in Section 44 should 
have been given. (Para 4p 


(B) Partnership Act (1932), Section 7 
— Conflict between two clauses of part- 
nership deed — According to earlier 
clause, partnership was at will — Accord- 
ing to subsequent clause, partnership - 


could be dissolved by three months’ notice 


— Nature of partnership. (Deed — Con- 
struction — Rule of interpretation of 
document), 


The rule of interpretation of docu- 
ment is that if there is a clash betweem 
clauses of a document, then the earlier 
clause prevails NR 1960 SC 953, Relieď 
on. ` "(Para 8) 


When there was conflict between two 
clauses of partnership deed inasmuch as 
the earlier clause stated that the partner- 
ship was at will, while the’ subsequent 
clause provided. that the partnership could’ 
be dissolved by giving three months” 
notice, on the rule of interpretation of 
document, ` the' partnership must be ‘held 
= be. a DAEMS at. ‘well, > (Para By 


There. is alee another ‘way of re~ 
conciling: the ‘two ‘clauses. © The essential 
element which distinguishes a ‘partner-- 
ship at will and other partnerships is 
that such a partnership can be dissolved’ . 
by giving of a notice by a partner. In 
the .present case, the subsequent clause’ 
stated that the partnership could be dis— 
solved by a notice of three months. This 
clause in reality emphasised the fact that 
the partnership was one at will, because 
it was only such a partnership that could 
be dissolved by a unilateral notice. The 
only departure from normal rule was that 
notice of three months was required. But 
it was optional to either of the partners 
to give a notice-of three months or to 
dissolve the partnership in the manner 
prescribed by Section 43. (Para 8} 


One may argue that the partnership- 
was not one at will inasmuch as the. 


16 , l ‘Notes 32-33 


‘partnership document did mention: one 
"way of. ending .the partnership. But Sec- 
tion 7 is not to-be construed so strictly. 
‘The: essential difference between partner- 


‘ship at wil: and other partnerships is not. 
the nomenclature that is used ‘out er 


the partnership is to be determined: . 


“the partnership is not one at will, it es 


not be dissolved by one of the partners. 
“Thus, the subsequent clause although it 
- provided: fora notice of. three months 


‘classified the- parmershiý. dni -ghestion as 7 
ses ‘(Para ~ 


me at “will. , 


(C) Partnership Act (1932), Section 40 
— Dissolution with consent — Partner- 
ship at will — Notice of dissolution by 
one partner to other to take immediate 
‘effect — Other partner not doing anything 
‘In respect of notice or partnership busi- 
ness for about three years after notice — 
Held, failure to do. anything amounted to 


consent for dissolution. (Para 11} 
S. L. Bhatia, for Appellant; `V. B. 

-Andley, for Respondent. ' 

HT/JT/C873/76/MBR 


“AIR 1977 NOTE 32 (DELHI) 
B. C. MISRA, J. 


. Daya Singh, Appellant v. M/s. Bhag- 
{Ţwan Singh & Sons (P.) Ltd. and others, 
Respondents. ` 


S. A. O. No: 183 of 1971, D/- 29-4- 
1976. 

(A) Delhi Rent Control Act (59 of 
1958), Sections 14 (1), Proviso, Clause (a) 
‘and 15 — Notice demanding payment of 
“arrears of rent — Tenant has a right to 
Pay only the arrears ‘legally recoverable 
— Eviction petition can be: filed at any 
‘time, unless there has ‚been waiver. 


‘It is not the ‘requirement ‘of law 
“under. Section 14 of the Act that landlord 
‘must “denidnd only the legally. recoverable 
rent. But for compliance with the notice, 
it is the-right of the tenant or deposit 
ely the legally recoverable rent. 


The: words: ‘Legally recoverable oc- 


curring in Sections 14 and 15 of the Act- 
rapply to the situations envisaged by the 


‘statutory provisions alone and they can- 
ot .by analogy or otherwise be extended’ . 


“ to govern the contents of notice which 


‘the landlord is required to serve, nor can 


‘the validity of the notice be tested by the 


Provisions of the Limitation Act. 


(Para 11) - 


Ia S . 


A.I. R. 


The right of the landlord to time- 
barred . arrears remains thouga his re- 
medy is barred. 


' A hotice of demand furnishes a cause 
of action for a petition for eviction, and ` 
remains effective until and unless the 
notice’is complied with by the tenant or 


„expressly or impliedly withdrawn by the 


landlord or is extinguished by an act. or 
order of the Court. (Para 12) 


2 There is no’ limitation prescribed for 
“the landlord “to: file a petition for’ eviction 
after the notice. under Section 14i The’ 
only penalty that he will suffer is that he ~ 
cannot obtain ari order from the Control- 
ler for. payment of any arrears of renti: 
which will not be legally recoverable on - 
the date of the filing of the petition and 
he must lose the wvent-for. the time they 
-were time barred. But ‘the -petition for 
eviction was valid and legally maintain- 
able and there is. no scope for, unjustifiably 


. extending any principle of law and import 


a concept of legal recoverability in the 
notice without the mandate of any statu- 
tory provision. (Para 13} 


(B) Limitation Act, S. 3 — Limita- 
tion, bars only remedy but does not extin- 
‘guish the nent unlese, . ronnan other- 
wise, . (Para 5) 


F. C, Bedi with S. K. Puri, ‘for Ap- 


‘pellant; P; C. .Khanna; for Respondent. 


HT/JT/C705/76/KNA 


AIR: 1977 NOTE 33 (GAU. 
BAHARUL ISLAM AND D. PATHAK, JJ. 


Thokchom: Ibotomba Singh, Petitioner 
v. Registrar, ,Co-operative Societies’ Mani- 
pur and others, Respondents. 


Civil Rule No. 3 of 1973, D/- 13-7- 
1976.. s 


(A) Assam Co-operative , Societies - 
Rules (1959), Rule 69 — Notice inder 
Rule 69 may be signed by the Assistant 
Registrar on authorisation by the Regis- 
trar — It need not necessarily be signed 
by ‘the Registrar himself: (Para 6). 


L. Nandakumar Singh, for Petitioner; 


Th, Munindrakumar Singh Govt. Advo-~ 
‘cate, for Respondents. 
JT/KT/D499/76/ABO/LGC 

ili od} 
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AIR 1977 NOTE 84 (ALL) -_ 
; J. S. TRIVEDI, J. 
Mahadev Prasad Gupta 
Appellants v. Ram Swarup, Respondent. - 
Second. Appeal No. 206 of 1972, D/- 
19-11-1976. 


(A) U. P, Cantonment Control of Rent 


and Eviction Act (10 of 1952), Section 14 — 
Suit for ejectment against tenant — Validity 
of — Suit not filed -solely on permission of 
District Magistrate but also on other grounds 
mentioned in Section 14 — -Permission stay- 
ed by High Court — Stay order not com- 
municated — Held, the suit was not invalid- 
ly instituted on the basis of permission. > 


Besides obtaining permission of the Dis- 
trict Magistrate to file a suit for ejectment 
against the tenant under Section 14 of the 
Act, the suit was filed by the plaintiffs on 


two grounds which were available to them ` 


under Section 14, namely, making of maže- 
rial alterations and commission of nuisacce 
by the. tenant. The plaintiffs’ right to file a 
suit for ejectment on these grounds remained 
unaffected by suspension of the permission 


by the High Court. - The Court cannot im- - 


pute to the plaintiffs knowledge of the stay 
order from service of defendant’s notice with 
the result that there was no definite evidence 
to indicate that plaintiffs had obtained for- 
mal information of the stay order before fil- 
ing the suit. Service of an intimation of the 
stay order in a notice sent by defendant 
cannot necessarily amount to intimation of 
the stay order. The suit cannot therefore be 
said to have been invalidly instituted on. the 
basis of the permission. AIR 1972 SC 19-0 
and 1970 All LJ 11, Distinguished; AIR 
1972 All 12, Ref, (Para 5) 


(B) U. P. Cantonment.Control of Rest 
and Eviction Act (10 and 1952), Section 14 
-— Suit for ejectment against tenant — Bar 
against — Removal of by permission of Dis- 
~ trict Magistrate. i 


Under the general law a landlord has a 
right to secure ejectment of a tenant at ary 
time at his sweet will after legally terminat- 
ing the tenancy. Section 14 puts a fetter œn 


this general right of the landlord and barred ` 


the filing of a suit for ejectment against tke 
tenant except on the ground of permission 
of the District Magistrate . or one of the 
grounds mentioned in Section 14. The effect 
of a permission granted by the District 
Magistrate under Section 14 is that this art- 


. ficial bar placed against the filing of a sut. 


for ejectment. is removed -and he is enabled 
1977 Notes/2 


and another, ! 


"Notes 34-35 AT 
. to obtain a decree for ejectméent under the 


general law. (Para 5) 

(C) U. P. Cantonment Confro] of Rent 
and Eviction Act (10 of 1952), Section 14 — 
Suit for ejectment of a tenant — Filed on 
basis of a contract of tenancy — Title to pre- 
mises in question held not material. 


The suit was one for ejectment of a ten- 
ant on the basis of a contract of tenancy and 
was not a suit for possession based on title. 
Title was, therefore, wholly foreign to the 
suit and courts cannot enter into the ques- 
tion of title regarding the demised premises 
instead of finding out contract of tenancy 
between the parties. -. (Para 6) 


. K. C. Saksena, for ` Applicants, Prakash 
Gupta and Jagdish Swarup, for Respondent. 
LT/LT/E471/76/AS 


AIR 1977 NOTE 85 (ALL) ` 
f M. P. MEHROTRA, J. - 
- The Municipal Board Khatauli and 


others, Appellants v. Nanhey Mal and others, 
Respondents. ae 


Second Appeal No, 2808 of 1964, D/- 
16-11-1976. Í 


U. P. Municipalities Act (2 of 1916), Sec- 
tion -2 (23) — “Street” does not. include sehan 
lands which is jointly owned and used by 
some persons, f 


Plaintiff and a few defendants : jointly 
owned certain piece of land adjoining the 
public street of a Municipality. The land in 
question was sehan land used by these co- 
owners. The Municipality claimed it to ‘be 
a public street relying on the definition of a 
street as contained in Section 2 (23) of the 
Act and constructed a new drain over that 
land. In a suit for possession, declaration of 
title and perpetual injunction by the plaintiff. 


Held, the land in dispute was sehan 
land which vested in the plaintiff and the 
defendants Nos. 5 and 6: Over such a land 
which is commonly used every co-owner will 
have right to pass, This mere fact, how- 
ever, will not make the land in dispute, a- 
“street” as defined in the Act, Before a piece 
of land can be deemed to be street, there 
should be a finding that the public or any 
portion of the public has a right to pass 
over the same. When the definite co-owners 
own sehan lands and use the same for various 


18 Notes 


purposes including the purpose of passing 
through the same, it cannot be said that they 


are deemed to be a public or portion of public. |.. 
Hf that interpretation were to be accepted 


then whenever there is a joint sehan land, 
the same has necessarily to be treated as a 
street with all the incidents which attach to 
a street. This contention is therefore not 
acceptable particularly when there is clear 
finding by the lower courts below that it is 
a jointly owned sehan land and the public 
or any portion of the public has no right to 
passage over the same, AIR 1948 All 278, 
Distinguished. (Para 4) 


V. Sahai and B. Dayal, for Appellants;- 


R. K. Jain, for Respondents. 
LT/LT/E469/76/PNK 


“AIR 1977 NOTE 36 (ALL. 
H, N. SETH, J. 

' O. P. Saini, Petitioner v. The State of 
U. P. and others, Respondents. 

Civil Misc. Writ No. 6882 of 1974, D/- 
28-10-1976. 

U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961), Sections 10, 11 and 
5 (3) — Objections to statement prepared by 
Prescribed Authority under Section 10 — 


Who can file and adduce evidence to sub- 


stantiate them. 

A right to object to the statement pre~ 
pared by Prescribed Authority of lands pro- 
posed: to be declared as surplus: is given only 
to a tenure holder whose land is sought to 
be declared as surplus and to no one else. 
Son of a tenure holder who does not claim 
to be a tenure holder of any land mentioned 
in the statement has no locus standi to file 
objection against the statement and therefore 
he cannot complain that he has not been per- 
mitted to adduce evidence to support his 
claim or that determination of surplus land 
has taken place behind his: back. He does not 
acquire any right to object to the statement 
on the ground that no extra land as provided 
in Section 5 (3) has been included in the 
ceiling area of his father. It is for the father 
to make a claim in that regard. 

(Paras 7, 10, 11) 

Dhan Prakash, for Petitioner; N. C. 
Rajaunshi, for Opposite Parties. 


AU/AU/A226/77/VSS 
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‘AIR 1977 NOTE 37 (ALL) 
R. M. SAHAI, J. ' 
E E. Dayal, Petitioner v. Smt. Phool 
Mani Dayal and another, Opposite Parties. 


Writ Petn. No. 6272 of 1975, D/- 30-8- 
1976. 


U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), Section 21 Application for 
release not by Jandlord-owner but by 
landlord’s agent on ground of his personal 
use — Not maintainable. 


Tf a landlord apart from the owner who 


is holding the premises for the benefit of 
the landlord makes an application under Sec- 
tion 21, then he has to make out a case that 
the need of the owner-landlord is pressing 
and genuine. The word ‘landlord’ as defined 
in the Act is wide enough to include any 
person to whom the rent is paid or payable 
or even an attorney. An attorney or an -agent 
who becomes a landlord by virtue of the de- 
finition clause cannot file an -application for 
eviction on the ground that the premises -are 
needed by them for their own personal use. 
What is to be seen under Section 21 is the 
need of the landlord-owner. (Para 4) 


N. L. Gangali,. for Petitioner; Standing 
Counsel, for Opposite Party. 


JT/KT/D531/76/MBR 


: AIR 1977 NOTE 38 (ALL) - 
N. D. OJHA, J. 

' Ram Kishan, Petitioner v. The District 
Judge, Banda and others, Respondents. 

Civil Misc, Writ No. 6654/1974, 
80-8-1976. 

(A) Constitution of India, Article 226 
— Alternative remedy — Writ petition en- 
tertained — It should not be dismissed sub- 


sequently on ground of existence of alterna- 
tive remedy. AIR 1971 SC 33, Followed. 


D/- 


(Para 2) 

(B) U. P. Urban Buildings (Regula- 
ton of Letting, Rent and Eviction) 
Act (18 of 1972), Section 20 (4) — 


Deposit under — Fantastic claim of rate of 
rent by landlord cannot -deprive tenant of 


. benefit of Section 20 (4). 


Section 20 (4) nowhere states that the 
tenant must deposit rent at the rate claimed 


1977 -4 
by the landlord. The deposit as contemplat- 
ed by Section 20 (4) is of the rent payable 
by the tenant. The landlord cannot deprive 
the tenant of the benefit of Section 20 +4) 
just by making a fantastic claim in regard to 
the rate of rent. (Para 4) 


(C) U. P. Urban Buildings (Regulation. 


of Letting, Rent and Eviction) Act (18 of 


1972), Section 26 (4) (as amended in 
1976) .— Amendment is retrospective — 


Hence deposit of rent in court amounts. 


te co with requirements of- 
Section 20 (4) (Para 5) 
V. C. Misra, for Petitioner; 


. Standing 
Counsel, for Respondents. 


JE/LT/D526/76/JHS 





. AIR 1977 NOTE 39 (ALL 
N. D.. OJHA, J. ‘ 


.- Harbans Singh, Petitioners v. District 
Judge and others, Opposite Parties. 


Civi] Mise. Writ No. ree DY. 
26-8-1976. 


(A) U. P. Urban Buildings (Regulatien 
of Letting, Rent and Eviction) Act (13 f 
1972), Section 22 — Orde allowmg 
amendment application — Not appealable. 
(U. P. Urban Buildings (Regulation of Let- 
ing, Rent and. Eviction) Rules (1972), R 22 
(d). 


The order that has been made appecl- 
able under Section 22 is an order passed 
under Section 21. Where the order allowing 
the application for amendment of the plead- 
ings was passed not under Section 21 but in 
exercise of power under Rule 22 (d) of the 
Rules, the order is not appealable. 1976 (2) 
All LR 216, Followed; ILR (1970) Ker 310 
Distinguished. (Para 2) 


(B) U. P. Urban Buildings (Regulaticn 
of Letting, Rent and Eviction) Rules (1972), 
Rule 22 (d) — Validity — Rule 22 (d) en- 


Wotes 39-40 
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Section 41 to carry out purposes of Sec. 34 
(1) (g). Rule 22 (d), therefore, only com- 
plements the necessary provision of the Act 
and does not supplement it Thus, Rule 22 
(d) is not ultra vires. AIR 1961 SC 751, Re- 
lied on. (Paras 2, 4) 


L. N. Pandey, for Applicant; S. N. Sahai 
Standing Counsel, for Respondents. 


JI/KT/D525/76/MBR 


AIR 1977 NOTE 40 (ALL) 
TRIVEDI, J. ' 
Bhagwati Devi and others, Appellants , 
v. Mansa Ram and others, Respondents. 


Second Appeal No. 892 of 1972, 


< 6-8-1976. 


U. P. (Temporary) Control of' Rent and 
Eviction Act {3 of 1947), Section 3 (1) (a) 
— Payment by money order — When takes 


D/-, 


effect — Remittance of rent in pursuance of 


demand notice by money order long before 
expiry of prescribed period —- Money order 


reaching payee beyond the prescribed period , 
— No default by tenant — ( (i) Post Office Act. 


(1898), Section 44, Gi) Transfer of Property 
Act (1882), Section 108 (1).) 


Where a tenant sends rent through 
money order within the time prescribed by 
the notice of demand he would not be liable 
to ejectment even though the money order 
reaches the payee beyond the prescribed 
period. The Post Office is an agent of the 
payee and in certain circumstances of both 
payee and the remitter. 1976 (2) AH LR 284 
and AIR 1976 All 107, Foll, 


When a tenant sends a remittance well 
within time in a bona fide manner then it 
would be contrary to the spirit of the ao 
tive provisions contained in Section 8 (1) (a) 
to hold that he was guilty of default in the 
payment of rent. (Para 2) 


KT/KT/D935/76/AS . 


powering authority to allow amendment ape ~ 


plication is not ultra vires. 


It was within the competence of tke 
State Government to frame rules for the puz- 
poses mentioned in Section 34 (1) (g) i. e. for 
any matter which may be prescribed by mules 
made under the Act, Rule 22 (d) has been 
framed in exercise of powers conferred by 


AIR 1977 NOTE 41 (ALL) 


~YASHODA NANDAN AND M. P. 
MEHROTRA, JJ. 


Pt. Mata Badal Pandey, Appellant v: The 
Board of Revenue and others, Respondents. 


Special Appeal No. 622 of 1965, D/- 
22-11-1976. ` 


(A) U. P. Encumbered Estates Act 
(1934), Section 23-B and Section 24 — Bene- 
fit of Section 9 of U. P. Zamindars’ Debt Re- 
duction Act (1952) available to all proceed- 
ings under Chapter V, inclusive of Sec. 23-B 


and Section 24 — (U. P. Zamindars’ Debt 
Reduction Act (1952), S. 9). (Para 5) 
(B) U. P. Zamindas’ Debt Reduction 


Act (1952), Section 9 — Word “grant? — 


Cannot be equated to word “deliver” — For 
application of Section 9 the bonds need not 
pass through the hands of the judgment-de- 
btor — (U. P. Encumbered Estates Act 
(1934), Sections 28-A and 23-B). 


It is not correct to equate the word 
“grant” with the word “deliver”. The word 
“granted” has been used in the- said provi- 
sion in the sense that the bonds were issued 


or made out in the name of the judgment. , 


debtor. Any other interpretation would 


make Section 9 wholly unworkable. If on the- 


ground that the judgment-debtor does not. 
get the delivery of the bond, the entire, 
scheme enshrined in Section 28-A and Sec- 
tion 23-B of the U. P. Encumbered Estates 
Act read with Section 9 of the U. P. Zamin- 
ders’ Debt Reduction Act would simply fail. 

(Paras 8, 9) 


(C) U. P. Encumbered Estates Act 
(1984), Sections 23-B (2) and 19 — Rate of 
interest — Cannot be varied by collector ox 
Deputy Commissioner while executing de- 


cree transmitted to them under Section 19 — - 


Satisfaction cannot be directed to be deemed 
to have been made retrospectively. 


` Notes . 41-42 


~ ALR 


The word “satisfaction” used in the said 
provision does not entitle the court to direct 
that the satisfaction could be deemed to have 
been made retrospectively. In other words, 
the date of satisfaction is the date on which 
the execution court enters such satisfaction 
in accordance with the formula given in 
Schedule II. In the formula itself, the clear 


` direction is that the reference is to the face 


value of the bonds and there is no direction 
that the rate of interest on the bond has also 
to be considered or that it has also to be 
taken into account whether certain instal- 
ments of the bond have already been paid 
to the bond-holder or not. These are ab- 
solutely extraneous considerations and the ex- 
ecution court’s only duty is to see the face 
value of the bonds and then to apply the 
formula: (Paras 12, 18) 


G. P. Bhargava, A. N. Bhargava, V, K. 
S. Chaudhary, K. N. Tripathi, for Appellant; 
L. B. Singh, T. P. Singh, V. B. Singh, R. R.. 
Singh, Rajeshwari Pd., Shanti Bhushan, © 
Swami Dayal, V. K. Khanna and ee 
Counsel, for Respondents. - 


LT/LT/E557/76/ABO 


JAIR 1977, NOTE 42 (ANDH. PRA.) 
MADHUSUDAN RAO, J. 


Bapanna Krishnayya, Petitioner v, Cha- 
parala Baburao, Respondent. 


Civil Revn. Petition No, 1866 of 1975, 
D/- 18-2-1976. 


Negotiable Instruments Act (1881), 
Section 4 — Promissory Note — Intention to 
make a promissory note essential — Payment 
in a specified future time or on demand es- 
sential — Payment “within few days” cannct 
mean payment within a determinable future 
time — Lack of any of the ingredients de- 


' prives the document of its character as a 


There is nothing in Section 28-B (2) 
which entitles the Collector or the Deputy 
` Commissioner to reduce the rate of interest 
or to calculate such interest only upto any 
date in the past. In fact, Section 28-A or 
. 23-B have nothing to do with the calculation 
of the decretal amount. The calculation is to 
be done on the terms of the decree itself 
and not on the basis of anything contained 
im the provisions of Chapter V. On the 
genera] principles also, an execution court 
cannot vary the terms of the decree which is 
executed by it, 


negotiable instrument, 


Lack of any of the requirements men- 
tioned in Section 4 will not make a document 
a promissory note even if it should contain 
one or some or alj the four of the remaining 
requisites. In judging the intention of the 
parties with regard to the nature of a docu- 
ment, the court has to consider the descrip- 
tion of the instrument by the parties, the 
language of the instrument as a whole and 7 
the circumstances under which the transac- 
tion came to be executed. (Para. 4) 


1977 : 
What are lacking in the suit documsnt 


for being construed as a promissory note .=fe,- 
the intention on the part of the parties to. 


make a promissory uote and the amount be- 
ing not payable at a fixed or determinarle 
future time. (Para 5) 


The words of the suit document clearly 
indicate that the parties intended the do2u- 
ment to be only a letter acknowledging re- 
ceipt of money with a promise to pay “he 
same. It was not specified to in the dozu- 
ment that the amount was payable on the 
demand or ata fixed or determinable 
future time.. Payment, “within few daps” 
means, payments in future and cannot, how- 


ever, mean payment within a determinable i 


future time. Such document is not a pro- 
missory note. AIR 1936 P. C, 171! and AIR 
1938 PC 121, Foll. - Coto (Para 7) 


C. V. N. Sastry, E ETA N. C. V. 


Ramamunachari, for Respondent. 
JT/JT/D820/76/ABO/LGC 


AIR 1977 NOTE 43 (ANDH. PRA.) ` 
JEEVAN REDDY, J. — 


Gulabchand, Petitioner v. 
Respondent. 


Civil Reva. Petn. No. 2296 of 1974, D7- 
28-4-1976. 


Rajanikanth, 


“ Andhra Pradesh Buildings Reat 
and Eviction) Control Act (15 of 1960), S. 10 
——Satisfaction of Rent Controller —- Compr- 
mise memo containing implied admission of 
wilful default in payment of rent — Reat 
Controller can base his satisfaction on such 
admission. AIR 1973 SC 1811 and AIR 1974 
SC 471, Relied on. ‘ (Para 6) 


K. Nagaraja Rao, for Petitioner; C, Sade 
siva Reddy, for Respondent, 


GT/HT/C284/76/RSK ` 


Notes 43-45 i “21 


AIR 1977 NOTE 44 (CAL.) 
MURARI MOHAN DUTT, J. 
‘Sm. Chabirani Devi, Petitioner v. The 


State of West Bengal and others, Respon- 
dents, 


Civil ‘Rule Nos. 4800 (W) of 1972 and 
5629 (W) of 1970, D/- 6-8-1976. 


(A) Bengal Alluvian and Dilovian Re- 
gulation (1825), Rule 4 — Land must be 
gained by gradual accession — Necessary to 


. prove that accretion was slow, imperceptible 


and gradual — Drying up of river bed is not 
alluvian. Pade, 20 Suth WR 276, Followed. 
: (Paras 4, 5) 


(B) West Bengal Estates Acquisition Act 
(1953) Section 44 (2a) — Summary proceed- 
ings — Revenue Officer not authorised to de- 
cide question of title. (Para 6) 


-Monohar Saha, for Petitioner; Gouri- 
` prosad Mukherjee and Saktiproad Mukherjee, 
for Respondents, i : 


‘LY/LT/ E576/ 76/ ABO/ VBB 


AIR 1977 NOTE 45 (CAL. -. 
CHITTATOSH MOOKERJEE, J. 


- Md. Haider, Petitioner v. Nuran Ahmad; 
Opposite Parties. ; 

Civil Rule No. 8612 of 1975, D/- 8-9- 
1976. 


Mahomedan Law — Wakf — Suit for 
removal of Mutwalli of Private Wakf and 
appointment of administrator —- Civil Court 
competent to try suit — Powers of Kazi must 
be deemed to have vested in the Civil Court 
— Not necessary to be tried by District 
Judge. AIR 1945 Cal 28, Foll. Case law dis- 
cussed. a ee 10) 


K. M. Yusuf, for Petitioner; B. C. Dutt, 
B. S. Mullick, N. A. Chowdhury, M. A. 
Jabbar, for Opposite Party No.l. , > 


LT/LT/E621/76/ABỌ - 


a 


$ A l 
an ' . Notes 46-48 


_.«: AIR 1977 NOTE 46 (CAL.) 
N. C. MUKHERJI AND B. C. RAY, JJ. 
Sm. Pushpalata Mondal and another, 
Appellants v. The Corporation of Calcutta, 
Respondent, 
A. F. O. O. No. 56 of 1968 D/- 16-11- 
1976. . 


_ (A) Calcutta Municipal Act (33 of 1951), ~ 
Section 168 (1) Proviso — Premises actually- 


Jet out — Annual value of premises — Whe- 
ther value can be determined on basis of rent 
realised. -~ a 


Where the premises are actually let out 
the question of gross annual rent at which 
the premises might at the time of assessment 
be reasonably expected to let cannot arise 
and the actual rent realised should form the 
basis for determining the annual value of the 
premises for purposes of assessment. AIR 
1927 Cal 659, Ref. (Para 5) 


(B) Calcutta Municipal Act (83 oi 
1951), Sections 131, 189 and 142 — General 
revaluation of premises — Previous valuation 
not increased — New valuation if can be 
challenged. 


When general revaluation of the pre- 
mises is made the previous valuation comes 
to an end and the owner can challenge the 
new valuation even when the previous valua- 
tion has not been increased. AIR 1952 Cal 
501, Rel. on (Para 7) 


Himangsu Kumar Basu, for Appellants; 
Sunil Kumar Basu, for Respondent. : 


LT /LT/E572/76/GNB ~ 


“AIR 1977 NOTE 47 (DELHD - 
y. S. DESHPANDE, J` 
Man Mohan Lal, Petitioner 
Singh, Respondent. 
S. A. O. No. 38 of 1976, D/- 7-10-1976. 


v. Balbir 


Delhi Rent Contro] Act (1958), Sec. 15 


“WM and (4) — Order under sub-section (®. . 


passing of — Order can be passed even if 
order under sub-section (1) cannot be passed 
— Conditions requisite for passing of orders 
under sub-sections (1) and (2) indicated. 1972 
Rajdhani LR 14 and ILR (1972) 1 Delhi 15, 
Rel. on. ~ i . Paras 4 to 6) 


ALR. 


Smt. Seita Vaidyalingam, for Petitioner; 
I. C. Jain, for Respondent. 


AU/AU/A138/77/GGM 


` AIR 1977 NOTE 48 (DELHI) 
H. L. ANAND, J. 


Ravi Dutt, Petitioner v. Smt. Phool Wati 
and others, Respondents. 


Civil Revn. No. 698 of 1975, D/- 14-5. 
1976. 


(A) Delhi and Ajmer Rent Control Act 
(88 of 1952), Section 21 — Execution of 
ejectment decree passed on the basis of com- 
promise between landlord and tenant — Per- 
son in occupation of the Premises has locus 
standi to assail validity of the decree. 


Section 21 of the Act, provides that any 
decree passed under the Act wil] bind all 


‘persons who may be in occupation of the 


premises and possession thereof shall be given 
to the landlord by evicting al] such persons 
therefrom. By virtue of the provisions of 
Section 21 of the Act, the decree, therefore, 
becomes binding on all such persons except 
those who claim an independent title to the 
premises. If a decree binds a person either 


because that person was a party.to the pro- 


ceedings or because of a statutory provision 
like Section 21 of the Act, it obviously fol- 
lows that such a person would have the 
necessary locus standi:to assail the validity of 
that’ which is said to bind him. The wider 
net that the aforesaid provision casts for those 
in occupation itself provides the necessary 
foundation for the locus standi to assail the 
decree. It. would, therefore, be open to such 
a person to contend that he was bound only 
by a valid decree and that a decree which 
was a nullity in law was not only incapable 
of binding him but could not be made a 
basis to deprive him from the occupation of 
the premises in his possession. Where the 
petitioner is a person who has been in oc- 
cupation of the premises and is sought to be 
evicted pursuant to a decree he would have 
the locus standi to assail its validity. 

- (Para 8) 


(B) Delhi and Ajmer Rent Act (38 of 
1952), Section 13 — Decree for ejectment of 
a tenant passed on the basis of compromise 
between the parties is not necessarily a 
nullity. - 


1977 


A decree for ejectment of a tenant under 
the Act could be passed only if the Ccurt 
was satisfied that the eviction was justified 
on one of the grounds set out in the proviso 
to Section 18 of the Act. No Court can pass 
a decree for eviction either in “invitum” or 
with the consent of the parties on a grocnd 
which is de hors the Act or ultra vires its 
provision. Where notwithstanding such 
a mandate, a decree or an order for the eject- 
ment of a tenant was passed merely on he 
ground of a compromise, such a decree or 
order would be without jurisdiction. Hcw- 
ever, a consent decree for the ejectment oi a 
tenant is not ‘necessarily’.a nullity if there 
was a clear admission in the compromise, 
incorporated in the decree, of the fundamen- 
tal facts that could constitute a ground <or 
eviction, it would be presumed that the Court 
was satisfied about the existence of such 
statutory ground and that in ‘such a case the 
decree, though apparently passed on the 
basis of a compromise would nevertheless be 
valid. AIR 1974 SC 471, Rel. on, 
£ f (Paras 5, 6) 
M. L. Rawal, for Petitioner; A C. 
Sehgal, for Respondents. : 


HT/IT/C695/76/MVJ 





-AIR 1977 NOTE 49 (DELHI) 
B. C. MISRA, J. 


Smt. Harvansh Kumari and others, Ap- 


pellants v. J. P. Sehgal De Costa and another, 
Respondents. 


S. A. O. No. 9 of 1971, D/- 31-3-1978. 


(A) Delhi Rent Control Act (59 of 
1958), Section 14 (1) Proviso (b) — 
Petition for eviction — Onus of preof 
-— Initial onus to prove existence of 


grounds of eviction is on landlord but facts 
within special knowledge of tenant must be 
proved by tenant himself. AIR 1968 SC 
1413, Relied on. (Evidence Act (1872), Sez- 
tion 105). \ (Para 4) 


(B) Delhi Rent Confrol Act (59 of 
1958), Section 14 (4) — Presumpticn 
of sub-letting — Petition for evicticn 
on ground of subtetting — Tenant 


setting up case of partnership -with alleged 
sub-tenant but unable to prove his case — 
Premises must be presumed to have been 
sub-let. 1972 Ren CR 74 (Delhi) and AI. 

1968 SC 933, Relied on, (Para -4) 


Notes 49-50 23 


H. K. L. Sabharwal, for Petitioners; N. 
S. Sistani, for Respondents. ~ 


` HT/KT/C666/76/MBR 


AIR 1977 NOTE 50 (GAU.) F 
M. C. PATHAK, C. J. AND D. PATHAK, J. 


Dakshina Ranjan Deb, Petitioner v. The 
State of Assam and others, Respondents. 


Civil Rule No. 447 of 1974, D/- 20-8- 
(ae 


- (A) Assam Panchayati Raj Act (31 of 
1978), Section 21 (1) — Mohkuma Parishad 
— Vacancy of Councillors — Still Deputy 
Commissioner cr Sub Divisional Officer may 
call the first meeting. (Para 8) 


(B) Assam Panchayati Raj Act (11 of 
1973), Section 21 (1) — Assam Panchayati 
Raj (Constitution) Rules (1973), Rule 46 (1) 
— Nominat’on of Councillors by notification 
published in Assam Gazette on 13-5-74 — 
First meeting of Councillors held on 14-5-74 
— Nominated Courcillors affending that 
meetng without service of seven days’ notice 
as required under R. 46 (1) — First meeting 
was not invalid. (Para 13) 


. (C) Assam Panchayati Raj Act (11 of 
1973), Sections 121 (1) and 154 — Nominat- © 
ed Councillors — Can take oath under Sec- 
tion 154. 


The word ‘appointed’ in Section 154 in- 
cludes also the person ‘nominated’. Nominat- 
ed Councillor may therefore take oath under 
Section 154 and he may therefore attend any 
meeting of Mohkuma Parishad, (Para 16) 


(D) Assam Panchayati Raj Act (If of 
1978), Section 20 (1) (d) — Nomination of 
Councillors —- Rules — Necessity cf — By 
virtue of amendments made in Section 20 (1) 
(d) by Fourth Amendment Act 8 of 1976, the 
requirement of Rules for nomination of Coun- 
cillors by the State Government has ceased 
to exist with effect from 29-4-1974. 

(Para 17) 


(E) Assam Panchayati Raj Act (lJ of 
1973), S. 12 — That a Councillor was not a 
defaulter at the time of his nomination is a 
finding of fact — Such a finding of fact by 
Assistant District Judge — Appeal against 
not competent — Question cannot be agitat- 
ed in writ petition. (Para -19) 


24 i ' Notes 51-53 


(E) Interpretation of Statutes — Saving 
Clause — Absence of — Duty of Court. -~ 


When there are no saving clauses in ex-` ~- 


press or implied terms in the amending Act, 
it must be held that the amendment clearly 
becomes applicable to cases, whether or not 
the matter had been taken to Court. It is the 
duty of the Court to give full effect of the 
intention of the Legislature and the Statute. 

(Para 28) 


N. M. Lahiri, Advocate General, Megha- 
laya; B. K. Das and S. R. Bhattacharjee, for 
Petitioner; Dr, J. C. Medhi, Advocate Gene- 
ral, Assam, A. M. Mazumdar, Sr. Govt. Ad- 
vocate, Assam and S. A. Laskar, for Respon- 
dents. - : ; 


LT/BU/E777/76/HGP _ 
me 


_ AIR 1977 NOTE 51 (GAU.) 
K. LAHIRI, J. 

Rajkumar Sanayaima Singh and others, 
Petitioners v. Soram Ningol Kshetrimayum 
Ongbi Ibemhal Devi and others, Opposite 
Parties, ; l 
Civil Revn. Case No. 8 of 1978, D/ 
27-8-1976. ~. 


(A) Civil P. C. (1908), Order 39, Rr. I, 
2 — Temporary injunction — Should not be 
usually granted against a lawful and sub- 
sisting decree — To be used with great cau- 
tion and care and only to prevent abuse of 
the process of Court or for the ends of jus- 
tice. AIR 197] Assam 157, AIR 1955 Assam 
174; AIR 1971 Assam 95, Ref. 
i (Paras 10, 12) 


-  (B) Civil P. C. (1908), Section 115 — 
Scope — Where the lower court had juris- 
diction either to refuse or grant the prayer 
of stay and the prayer was so refused the 
action cannot be challenged under Sec. 115 
as it is not covered by either sub-clause (a), 
(b) ot (c) of Section 115. (Para 14) 


T. N. Bhattacharjee, for Petitioners; W. 
Kulabidhu Singh, for Opposite Parties. 


LT/AU/E747/76/ABO 


_ the owner; the extinction of latter's 
must follow. The intention of the Act could 


‘disputed land and thereby 


l ALR 

. AIR 1977 NOTE 52 (J. & K) _ 
MIAN-JALAL-UD-DIN, J. 

Ahmad Ghasi and another, Petitioners , 

v. Mohammad. Ganai, Respondent. 


Civil Revn. No. 57 of 1975, D/- 12-4 
1976. 


J. and K. Agrarian Reforms Act (26 of 
1972), Section 3 — Stay of suit — Question 
whether jurisdiction of Civil Court is barred 
depends on pleadings. ` 


It is the pleadings of the parties that 
give jurisdiction to. an appropriate forum to 
decide the case. Section 8 no doubt contem- 
plates extinction of the ownership right. in 
the land which is not in the personal culti- 
vation of the owner, but the words ‘personal 
cultivation’ have a significance. A person 
may not be in personal cultivation of the land 
because he has let out the land to a tenant. 
He may be at the same time out of posses- 
sion because he is dispossessed by a tres- 
passer. In the latter case, it cannot be said 
that the mere fact that the trespasser has 
succeeded in taking away the possession of 
right 


not be to come to the rescue of a trespasser 
or of a person in forcible occupation of the: 
C confer right on 
him which ın the ordinary course he was not 
entitled to. (Para 6) 


Where the plaintif alleged that he had 
purchased the land from the defendant and 
remained in peaceful possession thereof until 
the defendant forcibly dispossessed him and 
the defendant resisted the suit alleging that 
he never sold the land to the plaintiff and 
was throughout in possession, held that the 
order staying the suit was not justified. The 
Civil Court alone was competent to decide 
the dispute. (Paras 7, 8) 


O. N. Trisal. for Petitioner; Mohiuddin 
Malik, for Respondent. - : 


GT/HT/C177/76/HS 





= AIR 1977 NOTE 58 (J. & K), 
; ; MUFTI, J. 
- P. L. Handoo,, Petitioner. v. Shamas-ud- , 


“Din, Respondent., 
.- + “Election Petn. No, 25 of 1972, D/- 19-4- 
- 1976.: 7- P 8s ERVE : TU 


197 aa: 


(A) Jammu’ and Kashmir Representation 
of People Act (4 of 1957), Section 132 — 
Application to set aside election of X on 
ground of corrupt practice — Evidence of 
speeches made by X — Hepo” o£ yeaa 
value of. 


It is well ‘settled that a S cen- 
taining a report of a speech is. admissible in 
evidence only if the speech was recorded 
correctly and it was so recorded as and: wkan 
the speech was delivered, or so soon after- 
wards that it was fresh in the memory of a 
person recording the same. AIR 1969 5C 
851 and AIR 1974 SC 66, Rel. on. -- 
ar : (Para 17) 

On the facts.and evidence the offending 
speeches were held not proved to have been 
made by the successful candidate and the 
petition was dismissed, - 


(B) Jammu and Kashmir Representation th 


of People Act (4 of 1957), Section 127 — 
Dismissal of election petition — Award of 
costs to successful party is compulsory. 


Section 127 of the Act gives no discre- 
tion to the Court in the matter of' award of 


costs to the successful party in a petition to. 


set aside his election. Costs must be award- 
ed to the successful party. (Para 28) 


Petitioner in person; A. N. Raina, 5r 
Respondent. 


GT/HT/C178/76/KNA 





“AIR 1977 NOTE 54 (KANT) - 
'D. S. TEWATIA AND M. K: SRINIVAS# 
` IYENGAR, JJ. 


Mallikarjuna Kallayya Swami, Petitiorər 
v. The State of Karnataka and others, Res- 
pondents. 


1976 

‘Co-operative Societies Act (1912), Seo 
tion 9 — Byelaws — Doodhganza 
Sahakari Sakkare Karakhane . Niyam=a . 


Bye-laws — Bye-law 21-A — Government 
notification replacing one of the Board of 
Directors contrary’ to the powers vested in 
it under the Bye-law — Held beyond ia 
diction and illegal. 


The Bye-law 21-A of a ‘Sahakaii TT f 


' Karkhana empowered .the Government to ao" 


Writ Petn, No. 5552 of 1976, D/- 11-19-. 


Notes 54-55 1 25 


point first Board of Directors for the period 
of five years. It also- empowered the Govern- 
ment to extend the period of the first Board 


` of Directors upto the holding of next Annual 


General Body meeting. The Government ap- 
pointed petitioner as one of the members of 
first Board of directors. It extended the 
period of first Board of Directors after the 
expiry of 5 years with the holding of annual 
genera] body meeting. Before the expiry of 
this extended period the Government re- 
placed another person as a Board of Director 
in place of the petitioner. i 


Held, Bye-law 21-A authorised the State 
Government to nominate only the first Board 
of Directors of the Society running sugar fac- 
tory and any change in the composition of 
the said Board not occasioned by an interim 
vacancy occurring in the said Board would 
tantamount to a nomination of second 
Poa of Directors. So the notification of 

vernment which has such an effect 


Dei be clearly beyond the powers of the 


. State Government and accordingly the nomi- 


nation of a new person as a Board of Director 
replacing. the petitioner was illegal and be- 
yond. the powers of the State government. 
(1967) Mys LJ 109, Followed. 

(Paras 7 and 9) 


K. A, Swami, for Petitioner; V. C. Brah- 
marayappa, G. P., K. S. Desai and B. H. Patil, 
for Responderts. 


” LT/LT/E361/76/PNK. 


AIR 1977 NOTE 55 (KER) 
K. BHASKARAN AND GEORGE. 
VADAKKEL, Jj. 
- Kalpaka Oil Mills Ltd., 
State of Kerala, Respondents. 
A. S. No. 361 of 1978, D/- 28-1-1976. 


Kerala Advocate’s Fee Rules, Rules. 10 
and 14 — Decree in land acquisition case — 
Execution proceedings —- Advocate’s fee. 
(Civil P. C. (1908), Section 35.) 


Appellant v. 


Rule 10 has. refererice in terms only to 
execution petitions in Smal] Cause or Ori- 
ginal Suits: and is silent about execution peti- 
tions arising out of. other proceedings. and 


. therefore it- is not correct to say. that Advo- 
‘eate’s fee in execution proceedings in, respect 


of decree-in land acquisition case invariably 
“has to be one fourth of the maximum of 


26 


Rs. 3000/- fixed under ‘Rule 14 (5). A. S. 
No. 469 of 1971 (Ker), Rel. on. 
a (Paras 1, 2) 


C. S. Thomas, T. L. Ananthasivan, K. 
Prabhakaran and P. K. Jose, for Appellant; 
Govt. Pleader, for Respondents. < 


JT/LT/D619/76/GNB ~ 
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“ AIR 1977 NOTE 56 (KER) 
NARENDRAN, J. l 
Gopalakrishna Pillai, Petitioner v. Direc- 
tor of Publis Instruction'and others, Respon- 
dents. 


O. P. No. 4081 of 1974, D/- 22-3-1976. 


. Kerala Education Rules (1959), Chapt 
XXVIII, Rule 2 — Withholding of grant — 
Dispute over ownership of an aided school 
— Maintenance grant cannot be withheld 
till the dispute is settled where an approved 
manager is functioning. 


Where there is no violation of any pro- 
visions of the Rules, the fact that there is a 
dispute over the right of management of the 
school cannot be a reason for the Director of 
Public Instruction to invoke Rule 2 of 
Chapter XXVIII of the Rules though under 
the rule the Director has the power to ` re- 
fuse or withdraw the maintenance grant “for 
any other reason that may be specified”. : 

- * (Para 4) 


Panicker and Potti, for Petitioner; Govt 
Pleader, for Respondents. 


LT/AU/E472/76/ABR/WNG.. 





AIR 1977 NOTES 57 (MADH, PRA) 
` A P. SEN, J. ' 


-- Abdul Hamid, Appellant v. Hakeem 
Ahmad Ullah Khan, Respondent. 

Second Appl. No. 301 of 1975, D/- 
14-4-1976. 


(A) M. P. Accommodation Act (41 of 
1961), Ss.12 (1) (a), 12 (3) — Eviction of 
tenant — Benefit of protection under 
S. 12 (3) against eviction — Tenant must 
comply with requirements under S 13 (1). 


_ Notes 56-58 


. provided he fulfils the 


 A.LR. 


Held that, a tenant against whom suit 
for eviction is brought .under Section 12 
(1) (a) must in order to get the benefit 
of protection of Section 12 (3) against 
eviction under Section 12 (1) (a), must 
comply with both the requirements of 
Section 13 (1) namely (i) he has to de- 
posit or pay to the landlord arrears due 
within one month of the service of the 
writ of summons on him or within such 
further time as may be allowed and (ii) 
thereafter continue to deposit or pay 
month by month a sum equivalent to the 
rent on the 15th day of each succeeding 
month. S.A. No, 73 of 1976 and S.A No 
762 of 1969, Referred, (Para 6) 


' (B) M. P. Accommodation Control 
Act (41 of 1961) S. 12 (1). (h) — Eviction 
of tenant — When landlord entitled to 
T — Bona fide requirement — Proof 
oi, i: ` i 


Held that under S. 12 (1) (h).the con- 
dition of the building was immaterial. If 
the landlord proves the bona fide nature 
of his requirement for the purpose of re- 
construction, he was entitled to decree 
conditions pre- 
requisite in S. 12 (7), AIR 1971 SC 942, 
Followed and AIR 1963 SC 499, Distin- 


guished. . - (Para 13) 

B. C. Verma for Appellant; A. S, 
Usmani, for Respondent, ` . 
AU/AU/A59/77/RSV 





AIR 1977 NOTES 58 (MADH, PRA.) 
A. P. SEN, J. . . 
. Sakharam and another, Appellants vi 


` Bhawani Ram and others, Respondents. ` 


. Second Appl. No. 227 of 1968, D/~ 


1 98-8-1974, - 


Civil Procedure ` Code (1908), 


` O. 21 R, 2 (3) — Suit based on uncertifi- 


ed payment or adjustment if barred 
under O. 21 R. 2 (3). 

Held that, the prohibition under O, 21 
R. 2. (3) against the recognition of uncer- 
tified. payment or adjustment is limited 
to a “Court, executing the decree”, A 
suit based upon such adjustment was not 
barred, (1898) ILR 25Cal 718, Followed. 
eee EE $ - (Para 5) 


1977 


P. Cc. Pathak for Appellants, 
Agarwal, for Respondents, . -` 


2 


R. 3, 
TA ~, 


AU/AU/A57/77/RSV l 
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‘AIR 1977 NOTES 59 (MADRAS) 
V. RAMASWAMI, J. 


Hamsavani Ammal and others, Appel- 
lants v. S, Rajagopal Chettiar, Respon- 
dent. : 

Second Appeal No, 1575 of 1973, Di 
13-7-1976. i : 


. (A) Will — Construction — Effect 
should be given as far as possible to. 
every testamentary intention contained in 
the will, AIR 1964 SC, 1323, Applied. 

: . (Para 2) 


(B) Will — Construction — Will con- 
ferring successive interests — Interpreta- 
tion, - 


Normally, even if words are used 
as possible of construing an absolute es- 
tate in favour of one, that absolute 
terest could be construed as having been 


cut down to a life interest where succes<, 


sive absolute estates are given and tke 
dominant intention of the testator was to 
benefit each donee. In such a case, tke 
successive absolute interests all will have 
to be construed as successive life estates. 
Another way of cutting down this abso- 
lute estate is to fetter or use words ap- 
propriate disclosing an intention to res- 
train alienation’ coupled with a gift over. 
The apparent absolute conferment of tke 
estate would also become limited, if it 
was made subject to the provisions and 
directions contained in the will itself and 
there are limitations on the absolute 
grant in the later clauses. Thus in all 
these cases the intention of the testatcr 
will have to be given effect to having 
regard to the successive interests created. 
In the instant case though the .testatar 
had used the expression ‘Sarva Sudhan- 
diramai” which are words of an absolute 
grant, since there is a provision in the 
same clause to the effect that after her 
death her male children had to take the 
properties, the intention is made clear 
that she should: have only a life iw- 
terest, ATR 1964 SC 1323, (1898) ILR 22 
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Bom 409, AIR 1973 Mad 21 Foll. AIR 
1950 PC 32 Dist, ` (Paras 2, 3) 
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AIR 1977 NOTE 60 (MAD.) 
, SURYAMURTEY, J. 
Arunagiri Chit Fund, Petitioners v. 
: Mohammed Haneef and others, Respon- 
dents. 
- C.R.P. No. 1649 of 1976, D/- 10-9-1976. 


; Tamil Nadu Indebted Agriculiu- 
tists (Temporary Relief) Act (15 of 
1976), Section 2 (c) — Tamil Nadu In- 
debted Persons (Temporary Relief) Act 
(16 of 1976), S. 2 (1) — Chit transaction— 
Liability arising out of purchase of a chit 
in auction is not a debt within meaning 
of S. 2 (c) or S. 2 (1), AIR 1935 Mad 385 
Applied. (Para 1) 


V. Shanmugham for Petitioners; P. G. 
Krishnadas, for Respondents. 


a 


- .LT/AU/E418/76/MBR * © 


‘AIR 1977 NOTES 61 (MAD, 
NATARAJAN, J. 


Thulasi Ammal and others, Appel- 
lants v. Thasu R. Sami Iyer, Respondent. 
Second Appl. No, 1158 of 1975, D/- 
20-1-1976. g : 


Tamil Nadu  Agriculturists Debt 
Relief Act (4 of 1938) (as amended 
by Act (8 of 1973)) Ss, 8, 9. 13, Proviso 
Explanation — Applicability — Debt 
should be due and payable by agriculturist 
not only at the time of demand but at 
the time liability was incurred. 


In order to get the benefit under Ta- 
mil Nadu Agriculturists Debt Relief Act 
that the “debt” must have been due and 
payable by an agriculturist, not only at 
the time the demand was made, but even 
at the time the liability was incurred. 
The Act was intended to apply only to 
genuine agriculturists who had an interest 
in agricultural lands at the time of in- 
curring the liability and continued to be 
agriculturists all through till proceedings 


28 Notes 62-63 ALR. 


were instituted for recovery of the After the study in the session is over 
debt. Further the explanation to the and the Principal is in a position to satis- 
proviso to Section 13 of the Act as fy himself that a candidate has complied 
amended by Act 8 of 1973 clearly indi- with the requirements of the Statutes 
cates that the date of incurment of the and the Regulations, he is to recommend 
debt would be the crucial date for deter- to the University that the candidate be 
mining whether a person was an agricul- permitted to take the examination; the 
turist or not, It is with reference to this University accepts the application and 
date, the Court will have to find out assigns a roll number; in due course the 
whether a person had been assessed to admit card is to be issued. It is open to 
Income-tax or profession-tax or house- the College authorities to hold extra clas~ 
tax etc. and decide whether the debtor ses to complete the course which on ac- 
is-an agriculturist or not. The obvious in- count of exigencies of circumstances may 
ference, therefore, is that the intention not have been completed, But there is no 
of the Legislature was to confer the bene- warrant for the contention that the quali- 
fits of the Act only on persons who were fying percentage has to be determined 
agriculturists, except those referred to in with reference fo such extra classes, 


the Proviso, on the date the debt was in-: (Para 3) 
curred, AIR 1961 Mad 313 (FB), AIR 1964 .. 
Mad 173 (FB) and AIR 1962 Mad 1 Rel. (B) Utkal University Act (20 of 1966), 
on; AIR 1640 Mad 836 and AIR 1941 Regulation framed under the Act, Chap- 
Mad 829, Ref. - (Para 8) ter 5, Regulation 2 (2) — Petitioner after 
having appeared for practical examina- 
AU/AU/A45/77/GGM l tion, disallowed to appear for theory. 
É K examination on- ground of his not having 


requisite percentage of attendance — 
Petitioner, held, was entitled to take 
subsequent examination a9 failed candi- 
date, - i (Para 3) 
i ; : $s. C. Das for Petitioner; S. C. Moha= 
|- ‘AIR 1977 NOTE 62 (ORISSA) patra and S, Rath. for Opposite Parties. 

’ R. N. MISRA AND N. K. DAS, JJ.. i , l 





Bireswar Mohapatra, Petitioner v, AU/AU/A26/77/CWM 
Principal, Radhanath Training College, 
Cuttack and another, Opposite Parties. 

Original Jur, Case No. 468 of 1976, ; 


D/- 15-11-1976. 


(A) Utkal University Act (20 of 1966), : ; 
— Statute framed under the Act, statute, ` BIR 1977 NOTE 63 (ORISSA) 


— Qualification of candidate to take __ 
226 — Qualification of candidate to take = W MISRA AND K. B. PANDA. JJ. 


examination — Determination of, 
d Shakuntala Devi, Petitioner v. The 
There is no indication in the Statute State of Orissa and others, Opposite Par- 
that the requisite certificates are to ies ties, 4 
supplied piece-meal to the University an 
ona true interpretation of the provisions py) i Case No. 881 of 1974, 
of the Statute, it is clear that the quali- P ; 
fication of a candidate to take the exami- Orissa Estates Abolition „Act (1 of 
nation has to be determined on the basis 1952), Ss. 5 (1) and 9 — Enquiry under 
of the situation existing at the time when S. 5 — Reasonable notice to parties es- 
the application is forwarded to the Uni- sential — Absence of notice to lessor — 
versity. After the application of a candi- Heir of lessor examined for lessee — 
date is forwarded with approval of the There is no compliance. 
Principal to the Registrar of the Univer- , ; s 
sity, the application cannot be called In a proceeding under Section 5 (1) of 
back on the basis that the candidate is the Estates Abolition Act, the statute re- 
not qualified to take the examination quires that reasonable notice must be 
AIR 1956 Mad 309, Relied on. given to the parties and parties mean the 
(Para 3} lessor and the lessee. This is so. because 


1977 * Motes 


fn regard to an enquiry under S, 5 (1) 
the jurisdiction of the Civil Court has 
been ousted and subject to an appeal 
under Section 9, the decision under Sec~ 
tion 5 (i) has been made final. As title to 
property is involved and the common -aw 
jurisdiction has been ousted and a sepa- 
rate Tribunal has been set up, an ade- 
quate investigation with full opportunity 
to parties to establish their claims is re- 
quired to be provided and in fact that ` 
Legislature has made appropriate previ- 
sion for it in requiring the Tribunal 
exercising powers under Section 5 (i. of 
the Act to give reasonable notice to par- 
ties concerned to appear and be heard. 
Where oral evidence was - led and dccu- 
ments were exhibited but there was no 
systematic record at all of any exhibit 
and though some documents bore merks 
of having been exhibited, but the Collec- 
tor under the Act did not put his signa- 
ture on the documents, it cannot be said 
that there had ‘been an appropriate en- 
quiry and the requirements of the. prece- 
dure set down by law had been satisfied. 
(Paras 3 & 5) 


- N. K. Mishra, for Petitioner; Govt, 
Advocate, for Opposite Parties, 


AU/AU/A33/77/GGM -~ | 


L} 


M AIR 1977 NOTE 64 (PAT) ` 
B. D. SINGH AND P, S. SAHAY, J3. 


M/s. Shyam Oil Distributors, Feti- 
tioner v. The State of Bihar and otkers, 
Respondents, 


Civil Writ Jur, Case No. 830 of 1376; 
D/- 24-9-1976. ` i 


Bihar Kerosene Dealers Licensing 
Order (1965) C1. 8 (2) — Powers of State 
Government under — No power to re- 
view order of District Magistrate — Show 
cause proceedings against licencee for 
cancellation of his license on basis of zer- 
tain allegations—Order of District Magis- 
trate accepting show cause — Subsequent 
order by State Government on basis of 
old allegations — Held not justified. 


The State Government has ample 
power to cancel the licence but it cculd 
have been done, only if' there was a fresh 


64-65 - 99 


allegation, As regards the earlier allega- 
tions the District Magistrate has already 
passed the order, There could not have 
been review of the previous order passed 
by the District Magistrate by the State 
Government under Sub-Clause (2) of 
Clause 8, It is well settled that for re- 
view there must be specific provision in 
the Act or under the Order, but there is 
no such provision for review.- 
(Paras 6 & 1) 


P. S. Mishra, R. P. Singh, A. K. 
Chouhan and P. S. Tiwary, for Petitioner; 
Md. Khaleel, G. P. No. 3 and Shrinandan 
Prasad Singh, J. C. to S. C, No. 3, for 
Respondents, 


LT/AU/E672/716/SBB/WNG 


AIR 1977 NOTE 65 (PAT.) 


‘LALIT MOHAN SHARMA AND 
BIRENDRA PRASAD SINHA. JJ. 


Md, Sohail and another, Petitioners 
v. Zulfekar Haidar and others, Opposite 
Parties, . © . 
Civil Revn No. 1068 of 1974, D/- 3-11- 
1976. ' i : 

(A) Bihar Buildings (Lease, Rent & 
Eviction) Control Act (1947), S. 11-A — 


‘Ejectment of tenant — Sons & daughter 
_ of the tenant alleging that their father 


was in collusion with the plaintiff, sought 
‘to be impleaded as party defendants — 
Application of intervenor for being made 
parties does not fall within the scope of 
O. 1, R. 5G or S. 151, C.P.C — Order by 
trial court to implead them was bad in 
law (Para 3) 


(B) Civil P. C. (1908), S, 115 — Juris- 
diction of Court — Scope of, j 


Generally a’ question of addition of 
parties is not one of initial jurisdiction 
of the Court but, of a judicial discretion 
which has to be exercised in view of all 
the facts and circumstances of the parti~ 
cular case, iog 

In some cases it may raise controver~ 
sies as to the power of the Court. in con- 
tradistinction to its inherent jurisdiction 
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or, in other werds, of jurisdiction ` in the 


limited sense in which it is used in Sec-. 


‘tion 115 of the Code. 


The Court below has completely fail- 
ed to appreciate the relevant circumstan- 
ces in which the jurisdiction to add a 
party depends. The Munsif has, therefore, 
acted in the exercise of jurisdiction with 
material irregularity and the High Court 
is authorised to correct the error. AIR 
1958 SC 886, Dist, 


Majhar Hussain and Satish Ch, Surya, 
for Petitioner; S. S. Hassan and Gopal 
Shankar, for Opposite Parties. ` 


~ LT/LT/E630/76/AGT 


| ‘AIR 1977 NOTE 66 (PAT.) 
‘K, B. N. SINGH, C. J. AND. 
S. ALI AHMAD, J. 


ee Smt. Ramdulari Kuar 
Petitioners v, The State of 
others, Respondents. 


Civil Writ Jur. Case No, 1733 of 1975, 
D/~ 19-8-1976. 


Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (as amended in 1973) S. 2 (ee) 
and (g) — Family — Major son or daugh- 
ter not included in a family — Major 
married daughters inheriting property of 
their father according to law applicable 
to them — Inheritance not prohibited by 
Act — Land inherited by Major daughters 
could not be clubbed with land held by 
their mother. AIR 1974 Punj & Har 162 
(FB) Rel, on. (Para 6) 


Nagendra Rai, for Petitioners; S. N. 
Jha (S.C, No. 2) and B. P. Pandey (JC), 
for Respondents, 


L'T/AU/E675/76/SBB/WNG 


and others, 
Bihar and 


Notes 66-67 © : 


(Para 4) . 


* tiff was entitled to retain the 


ALR. 
. AIR 1977 NOTE 67 (RAJ.) 
‘A. P. SEN AND M, L. JAIN, JJ.. 


Maharaja Bhagwati Singhji, Appellant 
v. State of Rajasthan and another, Res« 
pondents. 


Civil First Appl, No. 33 of 1965, D/- 
18-11-1976. 


Rajasthan Land Reforms and Re- 
sumption of Jagirs Act (6 of 1952), Ss. 23 
(1) (c), 2 (g), 39 (4), 46—Dharamshala in 
Sumerganj Mandi, Indergarh in posses- 
sion of Panchayat on behalf of State — 
Claim for possession and mesne profits 
by Jagirdar of Kotri Indergarh — Main- 
tainable — Status of Kotri Indergarh, 


. Whether higher than that of Jagirdar — 


Dharamshala whether private property of 
Jagirdar or property of State — Whether 
trust property. 


Held: that the Dharamshala in front 
of the Railway Station, Sumerganj Mandi, 
Indergarh, was the private property of 
the plaintiff Jagirdar, Indergarh accord- 
ing to the decision of the Board of Reve- 


> nue, which was final under Section 39 (4). 


The jurisdiction of the civil court was 
barred under Section 46 (1), and under 
sub-section (2) thereof, the order of the 
Board of Revenue would not be called in 
question in any court. It must, according- 
ly, be held that the Dharamshala was 
saved under S, 23 (1) (e) and the plain- 
Dharam- 
shala under that provision, ILR (1966) 16 
Raj 1140, Rel, on; 1964 RLW (Rev, Suppl.) 
9 Ref, (Paras 9, 11) 


Attention of State Government drawn 
to lacuna in Section 22 of the Act. AIR 


1954 Raj 291 (FB) Ref. (Para 16) 
Kotri Indergarh was a Jagir. The 
plaint'ff was therefore nothing but a 


Jagirdar as defined in Section 2 (g) of 
the Act and as such was entitled to base 
his claim under Section 23 (1). (c) of the 
Act. (Para 18) 


The Dharamshala could not be re- 
garded as. anything than the private pro- 
perty of the plaintiff, though there was 
no doubt that it was constructed out of 
the State funds, (Para 19) 


The existence of atrust, public or pri- 
vate, was not proved. There was no proof 
of dedication. When there is delinite evi- 
dence, as in the instant case, showing 


(Hindu Law — Religious 
.and Charitable trust). - i 


Sad 
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that the property was constructed ou~ of status as a member of the Municipal 
the income of the Thikana, there is no Board, which he will continue to enjoy 


question of inferring dedication, í unless he ceases to be one as provided by 
A ' © (Para 20) law. “| (Para 5) 
There was nothing to show that the The Act implicitly contemplates that 


plaintiff or his predecessor had ever all members including the Sarpanch and 
divested themselves of the ownership of Up-Sarpanch will be members of the 
the Dharamshala, AIR 1961 SC 1570 Rel. Municipal Board. The fact that by virtue 
on, ; (Para 21) of a Panchayat being declared a munici- 
E pality the Sarpanch and Up-Sarpanch are 
Even if.there was a trust, the pro- to bedeemedto become Chairman or Vice 
perty must remain in the line of the Chairman does not take away their status 
founder, - (Para 21) as a member because the 1959 Act defini- 
£ tely provides that a Chairman or Vice- 
i intii? i i d by the mem- 
In that view the plaintiffs claim for Chairman shall be elected by 
possession of the Dharamshala must suc- bers of the Board from amongst them- 
ceed, oo (Para 22) selves. It is thus essential and mandatory 
is that no person can be elected as a oo 
i ‘ aye man unless he is a member of the Board. 
ve But ihe claim for mesme profits must Gtcuntation of being a member of th 
Rajasthan or the Panchayat on its behalf Board is a condition precedent for a oe 
was never in possession of the Dharam- SOn to be elected as a Chairman, If there 
shala and therefore ‘could not be made 1S 4 ees aia ie ne Saas 
; ; must be carried to its logical end. 
liable to pay any mesne ME ies a 23) admittedly under the 1959 Act a Chair- 
; man is also member of the ae 
Board, similarly if by a fiction of law the 
C. L. Agarwal for Appellant; D S. : R 4 
Shisodia. ANIL Govt. Advocate for Bes- Sarpanch is deemed to be a Chairman of 


dent the Municipal Board the fiction must be 
a ca e carried to its logical end which means 

: ~ that the Sarpanch is deemed to have be- 

Lt LT/E402/76/VBB i . come a member at the same time he be- 
‘ comes a Chairman, (Para 5) 





G. M. Lodha and N, M. Lodha, for 
Petitioner; P, N. Datt, for Respondent 
No. 3, H. N, Calla, Dy. Govt, Advocate. 


i ` AIR 1977 NOTE 68 (RAJ.) _ for the State. . `~ 
RAJINDAR SACHAR, J. IT/JT/C985/76/LGC 


Mohanlal, Petitioner v. The State or 
Rajasthan and others, Respondents, 





Civil Writ Petn. No. 1915 of 1975 D/-- AIR 1977 NOTE 69 (PAT) œ 
8-7-1976. eee, “HARI LAL AGARWAL AND S. K.: 

Rajasthan Municipalities Act (3€ of : CHOUDHURI JJ i 
1959). Ss. 4 (1), 4 (8) (b) and 65 (2) — PE 
Notification under S, 4 (1) converting a ` The Pataliputra Co-operative House 


R Aer cee Construction Society, Lid., Petitioner v. 
Panchaya t i — y, 4 £ ' 
be e ee ee ae pie The State of Bihar and others, Respon-- 
Passing of no-confidence motion against dents, 
him does not mean that he ceases to bə a Civil Writ Jur. Case No, 596 of 1972, 
member of Municipal Board. (Interpreta- D/- 2-9-1975 ` i 
tion of Statutes — Deeming provision} 5 
On declaration of a Panchayat inte a 
Municipality under S; 4 of the Act, -he 
Sarpanch of the Panchayat become: a 
Chairman of the Municipality, Wher a 
vote of no-confidence is passed against 
him as a Chairman it has no effect on ais 


Stamp Act (1899), S. 9, Appendix 
V, Item 27—Bihar Town Planning and 
Improvement Trust Act (35 of 1951), Sec- 
tion 86 (1) — Demand of Stamp Duty un- 
der S. 86 (1) — Petitioner exempted from 
payment of stamp duty under S, 9, Stamp 
Act was held, not liable under S. 86 (1). 


32 


The petitioner, Co-operative Society 
was demanded stamp duty payable under 
the document presented for registration, 
It was not disputed that the petitioner 
was exempted from payment of a stamp 
duty by notification issued under S. 9 of 
the Stamp Act. ` 


It was contended on behalf ot res- 
pondent that the levy of original stamp 
duty payable under the Act was not de- 
manded from the petitioner as it was ex- 
empted but the demand was for two 
per cent on the value of the property un~ 
der S. 86 (1), ` ie 


Held that, S. 86 (1) provides for in- 
crease of stamp duty on the value of 
property than what was payable for the 
time being. Whereas in the instant case 
when the petitioner society was exempt- 
ed from payment of any stamp duty un- 
der the Stamp Act the question of in- 
crease of stamp duty by two per cent 
under S. 86 (1) does not arise, Demand of 
stamp duty under S. 86 (1) from the peti- 
tioner ‘was therefore illegal. 

A (Para 5) 


J. C. Sinha and Anish Chandra Sinha, 
for Petitioner; S, B. N. Singh {G. P. 2) 
and Narbadeshwar Pd. Singh (J. C. to 
G. P, 2), for Respondents, 


LT/AU/E669,16/RSV 





i AIR 1977 NOTE 70 (PAT) . 


K. B. N. SINGH, C. J. AND 
S. ALI AHMAD, J. ' 


Prithvi Nath Sao and others, Peti- 
tioners v. The State of Bihar and others, 
- Respondents, f i 


Civil Writ Jur. Cases Nos. 1855 and 
2011 of 1975. D/- 21-8-1976. 


Bihar Foodgrains (Declaration of 
Stock by Cultivators and Requirement to 
Sell) Order (1974), Clause 2 (d) — “Per- 
son who actually pays rent” — Meaning 
of — Person who pays rent for holding in 
his own right is a cultivator 


The object of the Order is to main- 
tain the supply of foodgrains and to. se~- 


Note 70 - 


(ALR, 


cure their equitable. -distribution and 
availability at fair price. The provision 
of the Order, therefore, has tobe con- 
strued keeping in view the object for 
which it has been made. i : 


In case the interpretation that culti- 
vator must be a person who has been re- 
corded as raiyat in respect of holding in 
the revenue record is accepted, the pur- 
pose for which the order has been fram- 
ed will be frustrated. The definition it- 
self includes a person, who actually pays 
rent for the. holding. It is not possible to 
accept the interpretation that the expres- 


. Sion “includes a person who actually pays 


t 


rent for the holding” refers to such per- 
son only who as an agent of the record- 
ed raiyat paid rent. The said expression 
does not mean the hand which acts as an 
agent of the raiyat but means the person 
whose purse pays rent. (Para 7) 


In the instant case a person who was 
recorded as a raiyat of a holding in the 
revenue records gave, under a registered 
deed, certain lands to his three sons who 
came into possession of distinct portion of 
land allotted to their shares. Notice 
under Clause 4 (1) was served on the 
father only and some paddy was seized 
from the common house from three diffe- 


Tent rooms, 


- Held that the sons paid rent for the 
fand held by them and the State issued 
rent receipt to them. They were, there- 
fore, cultivators within the meaning oi 
Clause 2 (d) of the Order. Admittedly 
notice in writing as required under sub- 
clause (1) of Clause 4 of the Order was 


* not served upon them to sell any quantity 


of foodgrain possessed by them, Seizure 
was also effected on the assumption that 
they were not cultivators. In that view 
of the matter, the impugned orders can- 
not be sustained. (Para 8) 


Shankar Kumar and Harendra Prasad, 
for Petitioners; S. Shamsul Hassan 
(S.C.L) and A. Shahabuddin (J.C.) in 
C. W. J. Œ. No. 1855 of 1975; S. N. Jha 
(S. C. 2) and S. A. Narain (J. C.) in 
C. W. J. C No. 2011 of 1975. 


KT/LT/E100/76/SBB/WNG 





IIT’. ~ ee a oe 8 
AIR 1977. :NOC+71. (ANY 


>50. P. “TRIVEDI, J. 
Radhey- Shyam, Appellant v, Zila 
Parishad, Hardoi, Respondent. 
Second Appeal No, 318 of 1972, D/- 
5-8-1976, 


(A) T. P. Act (1882), S. 108 (h) — 


Contract to the contrary existing, benefit 


of the provision is not available to the 


lessee. 


The term in a Qabuliat that the ləs- 
see undertook to remove all constructions 
if the lease were not renewed being a 
contract to the contrary the lessee could 
not, claiming protection under S. 108 ‘h) 
T. P, Act, plead that in view of perma- 
nent constructions he had put up on the 
land leased he was not liable to be evit- 
ed, : 


(B) T. P. Act (1882), S. 107 — Un- 
registered lease for a term of 10 years — 
Court bound to hold it to be a month to 
month one — Decision could not be at- 


tacked on the ground that it was based, 


on a case not pleaded by either, 


(C) T. P. Act (1882), S. 106 — Notice 
to quit should be liberally construed — 
Intention to terminate the tenancy or no 
intention to continue it if gatherable from 
the notice, it is valid. 


Since a notice, under Section 106 T. P. 
Act terminating a tenancy should be 
liberally construed so that the real inten- 
tion of the parties prevails, a notice stat- 
ing that the fixed period of lease 
under the terms ended on the stated day, 
that the lessee was bound to remove the 
structures put up on the land leased end 
give vacant possession of it within 30 
days and warned that in default the les- 
sor would sue for recovery of possession, 
held, that even though the notice did not 
in so many words say that the lease was 
terminated, such’ intention was clear 
from the notice and it was a valid one. 
The further averment in the notice that 
the lessor was directed by a superior au- 
thority not to lease the land further 
showed that the lessor had no intention 
to continue the lease. AIR 1918 PC 102, 
Foll, 


P. C. Srimal, for 
Misra, for Respondent, 


JT/KT/D349/76/TVN 


Appellant; K. N. 


j ae 
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“Notes 71-733 ° i : 33 
” AIR 1977 NOC 72 (AI) = 


(1976) 2 All LR 702 
SATISH CHANDRA, J. i 

Smt. Bhagwati Devi, Applicant v. 
Radhey Shyam and others, Opposite Par- 
ties. 

Civil Revn. No, 981 of 1972, D/- 26-7- 
1976, 

U, P. Zamindari Abolition and Land 
Reforms Act, 1950 (1 of 1951), 
331 (1) and 143 (1) — Bar of jurisdiction 
of civil court — Suit against‘: trespasser 
for possession of agricultural land with 
constructions thereon — No declaration 
under S. 143 (1) made—Suit falls within 
purview of S. 209 — Jurisdiction of Civil 
court is barred under S. 331 -(1). 

P. D., Kaushik, for the Applicants; 
N. C. Rajvanshi, for Respondents, 
JT/LT/D544/76/JHS 





AIR 1977 NOC 73 (All) = 


1976 All WC 726 
M. P. MEHROTRA, J... | 

Allah Din and others, Appellants v. 
Rukmani Devi and others, Respondents. 

Second Appeal No, 1022 of 1967, D/- 
20-7-1976. 

(A) Easements, Act (1882), S. 28 (e) 
— Easementary right of passage by pres- 
cription proved — It cannot be. restricted 
by Court even on consent of parties. 
(Civil P.C. (1908), S. 96 (3)). 

Where an easementary right of pas- 
sage over the entire disputed land is 
found to exist, the court cannot, even ona 


concession expressed by the party, 
restrict such right. Admission of 
parties or counsel on questions of 
law are not binding. Acquisition 


of the right to a 15’ wide passage 
by prescription having been proved, held, 
it could not be restricted to a 5° widé pas- 
sage. It was not a case of easement of 
necessity where the extent would get de- 
termined with reference to the necessity 
and reasonableness of the claim. AIR 
1969 All 14, Foll. 

(B) Evidence Act (1872), S. 3 — Ap- 
preciation of Evidence — Admission or a 
concession should be strictly construed. 
(Civil P.C. (1908), S. 96 (3)), (Evidence 
Act (1872), S. 21). 

Since an admission or a concession by 
a party should be strictly construed, 
plaintiffs admission - that if their claim 
for passage over the entire land were al- 
lowed the defendants would not be able 


Ss, 209, ` 


ed to deposit as security for 
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> to make use of the Iland for their benefit, 
< held, could not be construed as an agree- 


34 


ment by the Plaintiffs to have their right 
restricted to a 5’ wide passage instead of 
15° wide passage. ; 
and S. S, Verma, for 


R. S. Verma 
Appellants; Lalji Sahai Srivastava, for 
Respondents. i 


_ IT/KT/D285/76/TVN. 





AIR 1977 NOC 74 (All) 


M. P. MEHROTRA, J. 


Rameshwar Dayal, Appellant v. Durga 
Devi, Respondent, 

Second Appeal No, 3728 of 1966, D/- 
13-7-1976. 

U. P. (Temporary) Control of Rent 
and Eviction Act (3 of'1947), Ss, 3 (1) (a), 
7-D and 17 — Security amount deposited 
for electricity and water connection js not 
deductible under S. 7-D — Rental arrears 
after allowable deductions being less 
than rent for three months, eviction peti- 


tion held barred under S. 3 (1) (a), 


Amount which the tenant was requir- 
connection 
of electricity and water continuing to be 
his own money and refundable only to 
him, he cannot deduct such amount under 
Section 7-D of the U, P. Act III of 1947. 
Where arrears of rent after deducting 
costs ordered in the proceeding for res- 
toration of amenities under S, 17 of the 
Act was less than three months’ rent, the 
landlord could not maintain the petition 
for eviction of tenant under S. 3 (1) (a). 

B. Dayal Vishnu Sahai and -Ambika 
Prasad, for Appellant; A. K. Banerji and 
Santosh Kumar, for Respondent, 


IT/KT/D282/76/TVN © 


a 


fn his name without the plaintiff-land-- 


’ 





AIR .1977 NOC 75 (AID = 
(1976) 2 All LR 734 
M. P. MEHROTRA, J, 

Smt. Mayawati, Appellant v. Dharam 
Pal Sharma and another, Respondents. 

Second Appeal No, 2746 of 1967, D/- 
22-9-1976. 

(A) Uttar Pradesh Cantonments 
(Control of Rent and Eviction) Act (1952), 
S. 14 (a) — ‘Wilful default? — Instance, 

The defendant-tenant who was stay- 
{ng with his brother (defendant No. 2) in 
the premises in question and who was in 
arrears of rent left the premises. The te- 
nant’s brother got the premises allotted 


ALR, 
lord’s permission and remitted the arrears 
of rent to the plaintiff-landlord who re- 
fused to receive it, Subsequently, the al- 
lotment order was cancelled by the au- 
thority issuing the same, x 


Held, the allotment 
cancelled as it was passed without notice 


and therefore defendant No. 2 could nof 


be treated as allottee of the suit accom- 
modation, Starting from this position, it 
is clear that when defendant No. 1 re- 
mitted the rent for the period upto which 
he was staying in the premises and de- 


~ fendant No. 2 remitted rent subsequent to 


the said period, the plaintiff was entitled 
to refuse to accept different amounts ten- 
dered by different persons in assertion of 
right which was not acceptable to the 
plaintiff and which was subsequently 
found to be wholly. untenable, In such a 
situation, it has to be held that there was 
wilful default on the part of defendant 
No. 1 as he failed to remit entire amoun 
which was really due from him, - 


(B) Civil P.C, (1908), O. 1, R. 10 — 
Suit for eviction and for arrears of rent 
— Licensee of defendant-tenant is not 
necessary party. 


A. K. Banerji and Santosh Kumar, 
for Appellant; V, Sahai and B, Dayal, for 
Respondents. as 


JT/LT/D547/76/MBR 


: i 
ne 


AIR 1977 NOC 76 (All). 


' K. S. VERMA, 3, 
Radhey Shyam and others, Appel, 


-Jants v. Sunder Lal, Respondent, 


Second Appeal No, 304 of 1968, D/= 
15-4-1976, j To 
Limitation’ ‘Act 


(1908), Arti- . 


_ cles 139, 144 — Landlord and tenant —. 


Tenancy determined by efflux of time: 
— No new tenancy created — Suit for 
eviction filed after twelve years from 
expiry of term of tenancy is barred, 
under Art, 139 — Art, 144 does not ap- 
ply. AIR 1922 PC 184, Followed. 


R. N, Trivedi, for 
Bir Pd., for Respondent, 


GT/IT/C185/76/JHS 


> pe 


order could be 


/ 


Applicant; Kesari 


ts 


1977 . Bade oo ` Hotes 77-80 | 35 


AIR 1977 NOC 77 (All) = ~- % Part I, Clause (c) — Determination of 
` - (01976) 2 All LR 570 . ‘ compensation — Land Records Manual is 
7 K N SETH J." meant to guide Revenue © Authorities in 
iar z aa 7 “"  --. =. |< maintenance of records and not for de- 
~ Shabbir Ahmad, Appellant v. Syed termining nature of Jand for working out - 
Tauqirul Hasan, Respondent, compensation, “. $ 
Second Appeal No, 403 of 1971. D- l (B) U. P, Imposition of Ceiling and 
6-4-1976. Land Holdings Act (1960), Schedule, 


U. P, (Temporary) Control of Rent Part I, Clause (c) — Compensation for 
and Eviction Act (3 of 1947), S. 7-F — land — Land covered by number of trees- 
Institution of eviction suit on requbite and bushes and Landholder receiving 
permission — Subsequent quashing of compensation for trees — Held, land was 
permission during pendency of second _ not waste land and compensation should 
appeal — Effect on institution of suit. have been awarded not at rate prescri- 


and decree for ejectment, `` bed for barren land but for culturable 
In the present case, the suit for eject- land. AIR 1967 SC 1081, Relied on, 
ment was filed on the strength of the per- V, B. Singh, for Petitioner, N. L. 


mission granted by the State Govern- Ganguli; S. C, Khare, Standing Counsel 
ment and was decreed, Pe the pen- for Respondents, -~ ` 
dency of second appeal and on a writ = 

petition by tenant challenging the S-ate ST LT/D528/76/MBR 

Government order, the High Court qua- 
shed that order with a direction to re«° 
hear the landlord’s petition under Sec- Bata te > 
tion 7-F, The Government ultimacely AIR 1977 NOC 79 (All) 





dismissed the landlord’s petition, i ; . D. N, JHA, J> 

: In the circumstances, the suit wculd Parag, Petitioner v, Sheo Ratan and- 
be deemed to have been instituted with- others, Opposite Parties, i 
out a valid permission,, because the Gov- Writ Petn, No, 1681 of 1970, D/- 13-8- 
ernment order when it was quashed 1976. 
ceased to have any existence in the eye — Constitution of India, Art, 226 — 


of law and no decree for eviction cculd ‘Tribunal’s order neither perverse nor 
be passed in such a suit which was ren- wanting in supporting evidence — High 
dered incompetent since its very -incep- Court cannot under Art. 226 disturb it 
p The popoa being a eae o% after reassessing evidence, 
the suit, this position cannot be igncre The High oP 
by the appellate court. Moreover, the under Article 2 “e  Conmtetion 
Government, on reconsideration of the cannot reassess the evidence and inter- 
matter, itself refused to grant the per- fere with the Tribunals decision which 
mission, This change in the legal posi-ion fs neither perverse nor bad for want of 
cannot be ignored by the court while evidence to support it. The court refused 
hearing the second appeal, Case law dis- -to disturb the finding of the Deputy 
cussed, _' Director of Consolidation that the op- . 
S. M., K. Chaudhari and G. P. Bhar- posite party was entitled to 1/2 and not 
gava, for Appellant; R. H, Zaidi, for Ees- 1/3rd share of the property, since the 


pondent. 2 same did not suffer from any jurisdic- 
HT/JT/C446/76/MBR tional or other error on the face of the 
: > D _ ‘record, 





K. N. Misra, for Petitioner; Hargur 


ua i oF $ -Char Srii i i 
AIR 1977 NOC 78 (All) = | an Srivastava, for Opposite Parties, 


‘ TT/K'T/D35¢/76/MVI 
1976 Rev Dec 382. ; 
, .B, N. SAPRU, J. oo n a Å—— 
Kunwar Sant Bus Singh, Petitioner v, , -2 s 
I Addi. Distt, Judge and others, Respon- AIR 1977 NOC 80 (AH) ---.. 
dents, H, N, KAPOOR, J. >. 
Writ Petn, No. 8881 of 1971, DJ- 16- Purshottam Pandey, Appellant vy. 
8-1976. Badri and others, Respondents. , 
(A) U. P. Imposition of Ceiling and Second Appeal No, 2582 of 1967. D/- 


Land Holdings Act (1960), Schedule, 3-8-1976, 


36 “Notes 81-82 


Easements Act (1882), S. 18 — Custo- 
mary rights — Right to keep takhat at a 
particular place on the bank of a river 
-— Proof of: È 

The question in issue in the present 
case was whether the plaintiff was en- 
titled.to keep his takhat on one side of a 
pontoon bridge on the Ganges as the se- 
_ cond takhat on that side after the takhat 

-of A. It was admitted by A in a previ- 
.ous case that B, an ancestor of the plain- 
tiff, kept the takhat in that position. The 
present plaintiff was an heir of B who 
had also executed a deed of gift in favour 
of the plaintiff in respect of the vrit 
jajmani rights. B used to occupy the par- 
ticular site for exercising his rights, The 
exercise of the rights of the plaintiff was 
interfered with by the defendant who 
removed the takhat, The plaintiff there- 
upon filed the present suit for a perma- 
nent injunction against the defendant. 

Held that there may, no doubt, be 
difficulty when the site may not be fix- 
ed. But in the present case the site is 
next to the takhat of A Pontoon bridge, 
„and plaintiff has thus been able to fix 

‘the site, It is different matter that the 

bed of river Ganges was fluctuating and 
there may be a difference of a few yards 
every year but not much as pontoon 
bridge connects roads on both sides. (S. 
A. No. 1049 of 1937 (Ram Pd, v Ram 
Krishna decided on 25-9-1940) and AIR 
1929 Oudh 444, Relied on. (1884) ILR 6 
All 39 and (1898) ILR 20 All 200 and 
AIR 1921 All 316, Dist. 


The injunction prayed for was, theres 


fore granted. 

G. D. Dubey and G, P. Bhargava, for 
Appellant; H. P. Dubey and R, Shankar, 
for Respondents. 7 - 
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AIR 1977 NOC 81 (ALL) = `. 
`” (1976) 2 All LR 426 
M. P, SAXENA, J. — 
Lallan Yadav, Applicant v. Smt, Kri- 
shna Devi, Opposite Party. 
Civil Revn. No, 2230 of. 1975, D/- 
29-4-1976. ` 


Civil P.C. (1908) S. 115 (as amended 


by Civil Laws (Amendment) Act 1973)— 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), Ss. 16 and 37 — U.P. Urban Build- 
ing (Regulation of Letting, Rent and 
Eviction) Rules, 1972, R. 22 — A allotted 


X Raghubir, Applicant v. 
-Kumar Arora, Opposite. Party. 


A.LR, 


premises under S, 16 on his application— 
Appeal by landlord before District Judge 
allowed ex parte—A’s application to set 
aside ex parte decision rejected — Revi- 
sion under S. 115 is not maintainable — 
Appeal also is barred by S. 37. 


Where on his own application A was 
allotted the premises under S. 16 of the 
U. P. Act and the appeal against the al- 
lotment filed by the landlord was allow~ 
ed exparte and A’s application to - set 
aside the ex parte decision was rejected 
and A filed a revision application under 
S. 115 against the rejection it was held 
that: 

(1) the appeal as well as the revision 
had arisen not from “original suit” as 
contemplated by S, 115 but from an ap- 
plication and therefore the revision 
under S. 115 was not maintainable, AIR 
1976 All 480, Rel. on. 

(2) the power conferred on the ap- 
pellate authority namely the District 
Judge by R. 22 to dismiss an appeal for 
default and to restore it for sufficient 
cause was exercised by the District Judge 
under the Act and not under the Civil ° 
P.C, and therefore finality was attached 
to his orders by S. 37 and hence no ap- 
peal against his order rejecting the ap- 
plication for restoration was maintainable 
before the High Court. AIR 1963 Madh 
Pra 218 and AIR 1969 Ker 103 (FB) and 
ATR 1966 SC 893, Rel, on; AIR 1964 Al} 
562 (EB) and ILR (1963) Madh Pra 347 
Dist. \ : 

(3) and the revision, therefore, could 
not be converted into an appeal. 

Shri K. C. Saxena, for Applicant; Sri 
B, D. Madhayan, for Opposite Party, 
HT/IT/C830/76/GNB 





- AIR 1977 NOC 82 (All) = ` 


(1976) 2 All LR 453 . 

`M. P. SAXENA, J. 

Devendra 
Civil Reyn. No. 

5-5-1976. 
(A) Civil P.C. (1908), O. 9, R. 13 — 


2304 of 1975, D/- 


. Setting aside. ex parte decree — Defen- 


dant gone away to calf counsel — Eject- 
ment suit decided ex parte — Applica- 
tion under Rule 13 maintainable. 
(0. 17, R. 2 (as amended in U. P.)). 
When the defendant remaining out- 
side the court had gone away to call his 
counsel at the time the case was called 


1977 


and that counsel neither appeared nor 


did anything to represent the defendant , 
decision of the suit ex parte is correct. ` 


An application under R, 13 in such a 
case is clearly maintainable, 
dant relying on the explanation to am- 
ended Rule 2 of O, 17 (as applicable -0 
U.P.) cannot claim that he should be 
deemed not to have failed to appear 
since he had come to court and had en- 
gaged a counsel. 1968 All WR (HC) 658 
and AIR 1976 All 290, Followed, 


When that ex parte decree has been 
passed in the suit for ejectment from 
house after striking off the defence under 
O. 15, R. 5 (as amended) it is no conten- 
tion that the application under O. 9 
R. 13 does not lie, ATR 1968 All 119, Fcl- 
lowed. ` i 


(B) Civil P.C. (1908), 0.15 R. 5 bas 
amended in U.P.) — Striking off defence 
in ejectment suit — Yet: defendant there- 
after entitled to participate in proceed- 
ings. 


The striking off of the written staze- 
ment in an ejectment suit, under the Rule 
means that the defendant is not entitled 
to press his pleas. But that cannot prevent 
him from cross examining the plaintiff 
and his witnesses and showing that on 
the basis of material on record the plain- 
tiff is not entitled to decree, Striking off 
of the written statement does not mean 
automatic decreeing of suit, The defen- 
dant therefore even after his writ-en 
statement is struck off is entitled to par- 
ticipate in the proceedings. AIR 1976 SC 
309, Relied on. AIR 1955 SC 425, AIR 
1954 SC 526, AIR 1973 Andh ‘Pra 149, 
Ref. 

(C) Civil P. C. (1908), O. 9 R. 13 — 
Setting aside ex parte decree — Defen- 
dant within four days of ex parte decree 
filing application alleging to have b2en 


present in court on hearing date but to 


have gone to call counsel — No reason 
why defendant should have remained ab- 
sent — If interested in delaying dispcsal 
of suit he would not have filed applica- 
tion within four days — Defendant’s ap- 
plication carries more weight than plain- 
tiffs denial thereagainst — There is 
sufficient cause for setting aside decree. 


K. P. Singh, for Applicant; Sactita 
Nand Sahai and S., R, Misra, for Opzo- 
site Party. e* ; 
HT/AU/C832/76/JRM 
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The defen- ` 


37 
AIR 1977 NOC 83 (ALL) = 
(1977) 3 All LR 76 
y M. P. MEHROTRA, J.“ 

. Mohd. Ayub, Appellant v. Mohd, 
Sharif and others, Respondents. 

Second Appeal No. 654 of 1966, D/- 
26-8-1976. E 


Civil Procedure Code (1908), S. 11 — 
Res judicata — “Decided by such Court” 


— Observations in judgment do not con-.- - 


stitute res judicata. 

. In the instant suit for declaration 
and possession, the defendant raised a 
defence that in the earlier suit filed by - 
the plaintiff the Court observed in the ` 
judgment that the plaintiff lacked title 
to transfer the land under certain sale- 
deed, that the plaintiff in the instant 
suit have claimed title on the basis of 
the aforesaid sale deed and therefore in 
view of the finding of the Court in the 
earlier suit that the plaintiff lacked title, 
the sale-deed in question should be held to 
be null and void and that the judgment 
in the earlier suit will operate as re 
judicata in the subsequent suit, i 


Held that, a finding is different from" ` 


mere isolated observation which was not 
called for either on the basis of the 
pleadings of the parties or on the basis 
of the evidence led by them, The princi- 
ple of res judicata cannot be applied 
merely on the basis of isolated observa- 
tions in the judgment but there should 
be aclear-cut finding on the basis of a 
controversy between the parties and on 
the basis of issue being raised between 
them. Therefore principle of res judicata 
would not apply in the instant case. 
Sankatha Rai, for Appellant, Shiv 
Shankar Pandey, Keshava Prasad Gupta, . 
for Respondent. 


JT/KT/D446/76/RSV/WNG 
ie ment 
AIR 1977 NOC 84 (ALL) >` 
HARI SWARUP, J... | 

Bashir Ahmad, Applicant v, Karan 
Singh, Opposite Party. a 

Civil Revision No. 
7-9-1976. 

(A) Administration of Evacuee Pro- 
perty Act (1950), S. 46 — U, P. Muslim 
Waqf Act (16 of 1960). S. 63 (5) — Custo- 
dian deciding that property was that of. 
evacuee and not wagf property — Power 


of Tribunal under U, P. Act to reopen. 
: decision, . pr 


741 of 1973, D/- 
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The Custodian’s decision holding 
that the property was evacuee property 
and not Waqf property cannot be re adju~ 
dicated by the Tribunal under the U, P, 
Act and the Tribunal will have no juris~ 
diction to order delivery of possession in 
an application under S, 63°{5) of the U.P. 
Act, AIR 1954 All 362 (FB) Dist, 

(B) Administration of Evacuee Pro- 
perty Act (1950), S. 46 — Custodian’s de- 
cision when becomes nullity. 


The Custodian’s decision under 


' the Act becomes a nullity only if it. is 
`- passed without jurisdiction, that is, 


when 


- there is patent lack of jurisdiction. An 


error in procedure such as some irregula- 
rity in the issue of notice does not make 
it a nullity and unless the decision is 


quashed it remains valid and effective | 


for purposes of S, 46. 
R. H. Zaidi, for Applicant; 


N. C, 
Rajvanshi for Opposite Party, À 


; KT/LT/E260/76/GNB/VSS . 





_,. AIR 1977 NOC 85 (AID 


K. N. SETH, J.~... 


Ram Pal Singh, Appellants v. Amar 


Pal Singh & others, Respondents. 
F, A. F, O, No. 372 of 1973, D/- 10-9- 
1976. 

U. P., Kshettra Samitis and Zila Pari- 
shads Adhiniyam (33 of 1961), S. 13 — 
Notification D - 27-2-1962 — Disqualifica- 
tion for election as Pramukh — Convic- 
tion under S, 302/149 Penal Code — No 
disqualification, 

An offence under Section 302 I.P.C. 
is distinct from an offence under Sec- 
tion 302/148 LP.C, In the notification 
dated 27-2-1962 issued under S. 13, Sec- 
tion 149 ILP.C, has not been included, 
Section 13 is a penal provision and must 
be strictly construed. Since Section 149 
I. P. C, is not included in the notification 
the intention appears to be that a person 
would be deemed to be disqualified only 
if he has been convicted for the substan- 
tive offences enumerated in the notifica- 
tion, Thus a person convicted not under. 
Section 302 simpliciter but under Sec~ 
tion 302/149 I, P. C, is not disqualified 
for being elected as a Pramukh of the 
Kshettra Samiti, Case law discussed. 

D. P, 


Chauhan, for Appellant, 


R. S. Saxena for, Respondents, a 


ST/LT/D510/76/JHS 
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Notes 85-87 . 


ALR. 


AIR 1977 NOC 86 (ALL) = 
(1976) 2 All LR 489. 
; P. N. BAKSHI, J. ; 
. Shyam Narain Khanna, Petitioner v, 
The Prescribed Authority & others, Res- 
pondents. . 

Civil Misc. Writ No. 7719 of 1975, D/- 
15-4-1976, - 

Houses and Rents — U. P, Urban 
Buildings (Regulations Letting, Rent 
and. Eviction) Act (13 of 1972), S. 3 (3) 
(as amended on 20-7-1974) — District 
Magistrate has no power to transfer a 
case from Prescribed Authority to his 
owa court, 

S. C. Khare, S. N. Agarwal, for Peti- - 
tioner; Standing Counsel for Respondents, 





AIR 1977 NOC 87 (ALL) = ‘ 

(1976) 2 All LR 434 

P. N. BAKSHI, I, ~. 
l Shri Ram, Petitioner v, Addl. Dist, 
-Judge & others, Opposite Parties, 

Writ No, 9595 of 1975, D/~ 15-4-1976, 

(A) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), S. 21 and R. 15 — Veri- 
fication of application — Applicability of 
R. 15. 

The procedure prescribed under R. 5 
for the verification of an application fil- 
ed under Section 21 would apply only to 
fresh applications filed under Act 13 of 
1972 and not to applications which wera 
originally pending under S, 3 of Act 3 of 
1947, .This is a reasonable interpretation 
of R, 15. The provision refers to the mak-+ 
ing of application in present and not to 
applications which are already pending 
under the 1947 Act and which have been 
transferred under the . New Act by thea 
Prescribed Authority, ` 

(B) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), S. 21 — Proceedings under 
— Applicability of S. 99, Civil P. C. 
(Civil P.C. (1908), Section 99 — Pro- 
ceedings under U, P, Act 13 of 1972). 

Though Section 99, Civil P.C., has nof 
been made specifically applicable to pro~“ 
ceeding under the Act, the equitable and 
just principles embodied therein are 
clearly applicable to those proceedings. 

N. S. Singhal, for Petitioner; G, D, 
` Sriwastava, for Opposite Parnes api as 


HT/LT/C838/ 76/JHS 





tainability. 
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AIR 1977 NOC 88 (ALL) 
1976 All WR 484 
P. N. BAKSHI, J. 

Tara Chand Khandelwal Agra, Peżi= 
tioner v, The Prescribed Authority, Agra 
(A.D.M. C.D.I.) and others, Respondents. 

Civil Mise, Writ No, 4066 of 1976,. D/- 
16-4-1976. 

U. P, Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), Ss. 43 (2) (rr) and 21 (1) — Per- 
mission under S. 3 of' ofd Act to file suit 
to evict tenant obtained by landlord — 
No suit filed — Application by landlord 
under S, 21 (1) to evict tenant — Main- 


Where permission 
landlord under Section 3 of the. old Act 
3 of 1947 for filing suit to evict the ze- 
nant became final but no suit was filed 
and thereafter the 
came into force and the 
an application under Section 21 (1) be- 
fore the prescribed authority to evict fhe 
tenant, it was held that in view of Sec- 
‘tion 43 (2) (rr) the prescribed author-ty 
was bound to direct eviction of the ze- 
nant and it was not open to the. authoziy 
to re-enter into the question of bona fide 
need of the landlord and to take subse- 
quent facts into consideration , 

Swami Dayal, Advocate, for the Peti- 
toner, Standing Counsel, for Responder-ts, 


ET/JT/D22/76/GNB/VSS 





1 


NOC 89 (ANDH PRA) = 
(1976) 1 APLJ 326 
. A. V. KRISHNA RAO, J, 
_. Hidayat Fatema, Petitioner v. Kot- 
‘nak Lachma and others, Respondents, 
C.R.P. No. 386 of 1975, D/- 12-2-1976, 
A. P, (Telangana Area) Tenancy 
and Agricultural Lands Act (21 of 1952), 
Ss. 44 (1), 44 (5) (a) (as amended in 
1954) — Landholder’s right to terminate 
protected tenancy — Application for re- 


“AIR 1977 


servation of land for resumption and for |. 


issuance of a certificate of reservation 
within the prescribed period is necessary 
— No time limit set to make an applica- 
tion to resume land after issuance of a 
certificate of reservation. 

The combined effect of Section 44 11) 


read with proviso and sub-section (5) pa) 


fs that any application for reservation of 
the land for the purposes of resumption 
and for the issuance of a certificate should 
be filed within five years after the com- 


` * Notes 88-91 


obtained by the ` 


new Act 13 of 1072. 
landlord filed - 


39 


mencement of the Amendment Act of 
1954. Section 44 read with the relevant 
rules did not postulate two independent 
proceedings, one for purposes of reserva- 
tion of land and issue of a certificate for 
the same and the other for resumption of 
land, (1963) 1-Andh WR $63, Foll, 


Where the application for resumption 
under Section 44 (1) is filed within the 
period prescribed by the proviso to S. 44 
(1) and a certificate is issued to the land- 
holder that certain lands as per his ap- 
plication have been reserved resumption 
will follow. 

B. Jagannadha Sastry, for Petitioner. 


GT/GT/B890/76/AS/MVJ 





AIR 1977 NOC 90 (CAL) = 
(1976) 2 Cal LJ 475 
‘S$. K. BHATTACHARYA AND 
A. K. JANAH, JJ. 
Tridibesh Bose, Petitioner v, Baldev” 
Basu and another, Opposite Parties. 


8-1976. 

(A) Civil P.C. (1908), S. 34 — Award 
of interest—Interest cannot be allowed 
unless jt is specifically’ provided for in 
any statute or by contract between par- 
ties. AIR 1955 SC 468, Relied on, 

(B) Limitation Act (1963), S. 5 — 
‘Sufficient cause — Applicant prosecuting 
review application against impugned 
order in good faith and on reasonable 
grounds — Petition against impugned 
order filed within time from date of dis- 
missal of review application — Held, fil- 
ing of review application was sufficient 
cause for giving benefit of S. 5, AIR 1917 
PC 156, Relied on. 

Sakti Nath Mukherji, Partha Pratim 
Mukherjee, and Tarun Chatterjee, for 
Petitioner; Tarak Nath Roy and Sankar 
Lal Sil, for Opposite Parties.. ~° 
KT/AU/E200/76/MBR - ” 





AIR 1977 NOC 91 (CAL) =. 
. 80 Cal WN 880 - 
R. BHATTACHARYA AND 
A, K. JANAH, JJ. 
Nazibar Rahman Molla and another, 
Appellants v. Dilip Kumar Roy and 
another, Respondents. 


First Appeal No, 514 of 1968, D/- 24- 
6-1976. - » Di- 24 


Civil Revn. No. 2377 of 1975, D/- 23- .. 


= tract unless specifically made so. 


40 -< Note 92 


Specific Relief Act (1963), S. 20 and 
Limitation Act (1963), Art. 54 — Laches 
and lack of readiness and willingness — 
Contract for sale: of land — Time being 
not of the essence of contract — Suit for 
specifie performance even if within 
period of limitation may be dismissed — 
Indian and English law stated. (Limita- 

.. tion Act (1963), Art. 54), $ í 


+ Ordinarily in a contract for sale of 
. land time. is not of the essence of con- 
Where 
.. x it is not, a suit for specific performance 
-`of the contract has to be filed within 3 
years from the date when the plaintiff 
has notice that performance is refused. 
However, merely because the suit has 
been filed in time the court is not bound 
to decree it. In its discretion the court 
may non suit the plaintiff for laches, con- 
duct of parties, circumstances of the case 
and on consideration of justice and equity 
between the parties. Absence of proof of 
plaintiffs readiness and willingness to 
perform his part of the contract would 
bar the relief, Delay too, unless it can be 
construed as waiver or acquiescence 
~ though not as abadonment would not bar 
the relief, .. 


The Plaintiff in this case failed to 


prove, except for stating in a stray letter 
written for the sole purpose of maintain- 
ing the suit for specific performance, 
that he’ was ready and willing to perform 


his part of the contract. On the other 
hand,- even though the Defendant had 
done everything to satisfy the Plaintiff 


about a good and marketable title to 
the property the Plaintiff was putting 
off the completion of the 
on some plea or other and failed to 
pay the agreed amount for enabling the 
defendant to receive the Income Tax 
Clearance Certificates and failed to com- 
plete it even after notice of demand 
from the defendant, held, that the plain- 
tiff was not entitled to a decree for spe- 
cific performance even though the suit 
was filed in time, AIR 1965 SC 1405, AIR 
1976 Cal 115, AIR 1932 Cal 493, (1874) 
LR 5 PC 221, AIR 1949 Mad 265 and AIR 
1937 Pat 425, Rel. on, - 


R. K, Banerjee and Murari Mohan 
Mukherjee, for Appellant; B. B. Das- 
gupta and S. C. Dasgupta, for Respondent. 


LT/AU/E580/76/TVN 
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AIR 1977 NOC 92 (CAL) = 

1976 Cal WN 994 

N. C. MUKHERJI, J. 

. Kanchan Keora, Petitioner v, Gopal 
Chandra Ghose and others, Opposite Par- 
ties, on 
Civil Revn. No, 3916 of 1974, D/- 11- 
8-1976.. . 


(A) Hindu Succession Act (1956), Sec- 
tion 22 — Scope — Procedure to be ado- 
pted — Section is silent — Application 
to be treated as independent application. 


Section 22 of the Hindu Succession 
Act is silent as to the procedure to be 
adopted when an application is filed. The . 
true import of the section must be that 
such an application should be treated as 
an independent application and that be- 
ing so, where during pendency of a suit 
for partition by a purchaser, an applica- 
tion under this section is filed by an heir, 
and the suit is dismissed for default, the’ 
dismissal of the suit cannot prevent. the 
Court from proceeding with the applica- 
tion under Section 22. . 


(B) Hindu Succession Act (1956), 


- Section 22 — Scope — “Proposes to trans- 


fer” — Conditions requisite before trans- 
fer is made to strangers, : ` i 


From the words “proposes to trans~ 
fer” appearing in sub-section (1) of the 
section there appears to be a requirement 
that it is only when the transferor heir 
does not exercise his preferential right 
conferred under the section, that he 
would be free to make the transfer to 
strangers not coming within the fold of 
the section. Once it is held that such a 
statutory duty is cast on the transferor- 
heir, where it is shown that the  trans« 
feree has purchased the property with- 
out notice having been given to the re- 
maining Class I co-heirs, the transfer 
could still be impugned after it was com- 
pleted, Such an interpretation would not 
only be in keeping with the true legisla- 
tive intention, but it’ would also not 
work inequitably. AIR 1971 Orissa 65; 
and (1963) 67 Cal WN 792, Rel, on. 


` Syamaprasanna Ray Chowdhury and 
Phani Bhusan Das, for Petitioner; Dilip 
Kumar Banerjee for Opposite Parties, 


. HI/HT/C638/76/GGM 
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AIR 1977 NOC 93 (Cal) - 
© R. BHATTACHARYA AND, 
A. K, JANAH, JJ. 

. State of West Bengal, Petitioner v. 
Sumati Rani Misir and another, Opposite 
Parties, ni 

Civil Revn, Case No, . 3113 of 1873, 
D/- 10-8-1976. © 

West Bengal Estates Acquisition Act 
(1 of 1954) S, 44 (2a) — Revenue Off-cer — 
passing orders on enquiry and evidence 
substituting certain names in the Kha- 
tian as occupancy tenants — If he can 
start fresh proceedings and strike out 
the names entered in the previous pro- 
ceeding — Principle of res judicata — 
Applicability — (Civil P.C, (1908) S. 11). 

By an order under Section 44 2a) 
after due enquiry and taking of evidence 
the Revenue Officer included the names 
of certain persons in the Khatian as oc- 
cupancy tenants. He subsequently started 
a fresh proceeding under the same sec- 
tion, and struck out the names entered 
in the previous proceeding, held. that 
when in the previous proceeding there 
was a decision in the presence of all the 
parties concerned upon evidence and en- 
quiry, there was no scope for staring. 
any proceeding for the same purpose to 
set aside the findings and decision in the 
previous proceeding which became final. 
The Revenue Officer had no jurisdiction 
to start a fresh and new proceeding suo 
motu after the final order previously 
passed to set aside the same. ; 

The principles of res judicata will 
apply to such a case, i 

P. K. Sen Gupta and Kalyan Ganguly, 
for Petitioner-State; Sankar Lal Seal and 
Tarak Nath Roy, for Opposite Parties 
Nos, 1 & 2. 

KT/LT/E285/76/KNA/VSS 
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_AIR 1977 NOC 94 (Cal) 7 
A. N. BANERJEE, J. 

. Ganga Bishan Banshilal, Petitioner v. 
Unjon of India Representing the Central 
Railway and another, Opposite Parties, . 

A.F. A.D, No. 1494 of 1963 D/- 18-1- 
1976. - 

Transfer of Property Act (1382), 
(prior to amendment in 1963), S. 135A — 
Assignment of marine insurance policy — 
Suit against Railway for price and <ddi- 
. tional sum as higher market price of 
missing goods — Insured after teing 
compensated by insurer and after giving 


" Totes 93-95.. 


. mediate enforcement, 


“41 
letter of subrogation can maintain such 
suit. Case law discussed. AIR 1973 SC 
281 affirming AIR 1966 Mad 381, Follow- 
ed. 

Padmabindu Chatterjee, Abja Keshab 
Chatterjee and Smt. Kanika Banerjee for 
Petitioner; Ajoy Kumar Basu, for Oppo- 
site Parties. . > ao 
"HT/AU/C514/76/JRM 





AIR 1977 NOC 95 (Delhi) _ 
“M. S, JOSHI, J. 


Prem Sagar Kumra, and others, 
Plaintiffs v. Panna Lal Kumra and 
another, Defendants, 

I. A, Nos, 1433, 1821 and 2713 of 1975, 
in Suit No, 337 of 1973, D/- 23-8-1976. 

Civil P.C. (1908), O. 40 R. 1 — Par- 
tition suits — Receiver not appointed 
where the right sought to be enforced is 
disputed and wastage or loss is not al- 
leged — Principles to be followed stated. 


Although the provision under O, 40 
R. 1 gives a wide discretionary power to . 
the court to appoint a Receiver and there ; 
are no set rules governing it, it should 
however be exercised judicially, warily 
and circumspectly when there is im- 
mediate danger of the property being dis- 
sipated or damaged or where the rents, 
profits etc, are not satisfactorily collected 
or received for the benefit of those right- 
fully entitled to them or where an un- 
disputed prima facie right requires im- 
Appointment of a 
Receiver tantamounting to establishing a 
right without requisite investigation 
should not be made, Where in a partition 
suit the party seeking appointment of 
Receiver was in fact collecting rents far 


“.in excess of the share he was entitled to, 


his right to the property concerned was | 
disputed and there was no allegation that 
the property faced damage or loss, held. 
that the order could not be made. AIR 
1955 Mad 571 and AIR 1954 Punj 122 
Foll.; AIR 1968 Punj and Har 523 Ref; 
AIR 1929 Lah 497 and AIR 1938 Lah 10, 
Dist. l 


R. M. Lal with I, C, Jain, for Plain- 
tiffs; Daya Kishan (for No, 1) K. K, Mit- 
tal (for No.2) and G. N. Aggarwal (for 
Nos. 3 & 4) for Defendants, . - 


LT/AU/E489/76/TVN 
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T AIR 1977 NOC 96 (Delhi) = 
i 1677 Rajdhani LR 6 | 
_V. S. DESHPANDE, J. 
Smt, Angoori Devi, Petitioner v, Smt. 
Chameli Devi, Respondent. _ 
Civil Reyn. No. 396 of 1973, D/- 16-7- 
4976. ts 
$ Provincial Small 1 
- (1887), S. 25 — Scope — Revision‘ under 
is wider in scope than the one under 
C.P.C. — A decision perverse and defec- 
tive for placing the burden of proof on 
wrong shoulders is revisable. (Civil P.C. 
(1908), S. 115). i 5 
Scope of a revision under Section 25 
of the Provincial Small Cause Courts Act 
is wider in scope than the one under Sec- 
tion 115 Civil P.C. While the latter is 
confined to jurisdictional errors, the: for- 
mer also attracts decisions not rendered 
according to law. Therefore, decisions ar- 
rived at on believing unbelievable. evi- 
dence, i.e., perverse decisions, resulting 
in miscarriage of justice and decisions in 
which placing of the burden of proof on 
wrong shoulders is involved can be revi- 
ged under Section 25 of the Provincial 
*§mall Cause Courts Act. Where on the 
oral and documentary evidence one could 
not conclude that the counterfoil receipts 
were made to be signed by the defendant 
at one time for the case. the court con- 
cluded so and also erred in placing the 
burden of proof of genuineness of the 
books and receipts on the plaintiff when 
the defendant had admitted execution, 


the decision was not according to law and - 


was revisable under the provision, AIR 
1963 SC 698, AIR 1969 SC 1344, ILR 
(1973) Delhi 338 at p. 850, AIR 1938 Bom 
223, AIR 1943 Nag 117 (FB) and AIR 
1964 SC 461, Foll; AIR 1965 SC 920, Ref. 


R. C. Sawhney, for Petitioner; N. R. - 


Suri, for Respondent, 


LIT/AU/E528/76/TVN 





Y AIR 1977 NOC 97 (Gau) 
l -2BAHARUL ISLAM AND 
D, PATHAK, JJ. 

Bishon Lal Kanoo and another, Peti- 
‘tioners v. District Magistrate, Manipur 
and others, Respondents. 

Civil Rule No. 34 of 1976, D/- 29-6- 

76. 

(A) Indian Arms Act 1959. Ss. 5, 46 
(2) and Rule 51 of the Rules framed 
under the Act — Indian Arms Act 1878 
Section 5 — A carrying on business in 


Causé Courts Act 


ALR. 


firm name as sole proprietor — Licence 
issued to A in firm name — A and B 
subsequently entering into partnership to 
carry on the business in the firm name. 
— There can be no renewal of the licence 
to the partnership, as licence issued in 
the name of one person cannot be rene- 
wed in favour of another person unless 
a licence- has been issued to the part- 
nership or had been transferred by A to 
the partnership, (Paras 12, 13, 14). 

(B) Constitution of India Arts. 32 and 
226 — Scope of. 

Article 226 of the Constitution is not 
meant for the establishment of a right of 
a petitioner, but to enforce it, if he has 
any, AIR 1962 SC 12 rel. on. (Para 16) 

The principle is applicable to all 
rights, fundamental or otherwise. 

(Paras 16, 19) 

The High Court in its exercise of 
powers under Article 226 will not enter 
into and investigate any disputed ques- 
tion of facts, for adjudication of which 
the proper forum is the civil Court, AIR 
1957 SC 529, Rel on.’ “(Para 17) 

The High Court under Article 226 of 
the Constitution exercises extraordinary 
jurisdiction. The powers are discretionary. 
It will exercise those powers if the jus- 
tice of a case demands them. It exercises 
those powers In aid of law and not to its 
detriment, It willnot quash any and every 
illegal order or nullify each and every 
illegal act done by the executive or an 
authority ifthe nullification of such order 
or act does not enhance justice but de- 
feats it. By exercising such powers the 
High Court will not nullify an order or 
act of the executive or authority, even if 
illegal, if the result of such nullification 
is to restore an act done in contravention 
of law, ` (Para 19) 

B. C. Barua, R. KĶ, Monisana Singh 
and N, N. Saikia, for Petitioners; N. 
Ibotombi Singh,- Advocate General, 
Manipur Th. M. K. Singh, Govt. Advo- 
cate Manipur, S.C. Nath, L. Nanda 
Kumar Singh and R. L; Yadav, for Res- 
pondents, : l 
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AIR 1977 NOC 98 (Gau) 
M. C. PATHAK, C, J., AND 

f K. LAHIRI, J. 

Jujuram Basumatari, Petitioner v. 
The State of Assam and others, Respon- 
dents. . ; 

Civil Rule Nos, 564 and 565 of 1973, 
D/- 97-1976, A 


1977 


Constitution of India, Art, 226 — 
Principles of natural justice — Inclusion 
of villages in a Panchayat other than the 
one: proposed in the notification — Fresh 
notification held ought to have been issu- 
ed. 


Where once a notification calling for 


objections to the proposed inclusion of 
certain villages. in a Panchayat was issu- 
ed, inclusion thereof in another Pancha- 
yat held ought not to be done without 
issuing a fresh notification for the change. 
"The fact that no objections need have 
been called would not count once they 
were called for. C.R, No, 516 of 1973 D/- 
6-2-1974 (Assam & Naga) Foll. 

J. P. Bhattacharjee, S. N. Mechi, 
B. R. Dey and B, C, Das, for Petitioners; 
A. M. Mazumdar, Sr, Govt, Advocate, for 
Respondents, i i 
L'T/BU/E757/76/TVN . 





AIR 1977 NOC 99 (GUJ)= . 
17 Guj LR 227° 

'S. H. SHETH AND 

B. K. MEHTA, JJ, - 


Chunilal Jashraj Lodha and anotker, ` 


Appellants v. Munshi Mahamadhuszin 
Shaikh Ahmed and others, Respondents. 

First Appeals Nos. 391 and 414 of 1964 
with Civil Applns. Nos. 874 and 871 of 
1973, D/- 1-2-1975, ; 

(A) Bombay Public Trusts Act (19€0), 
Ss. 2 (8) and 2 (18) — “Manager” is cif- 
ferent from “Trustee”, 

The legislature has placed the mana~ 
ger, in so far as obligations arising out 
of the administration of a trust are cen- 
cerned, on par with the trustee, The 
legislature has not regarded trustee as 
the manager and manager as the trustee. 
The definition of the expression ‘“mana~ 
ger” given in sub-section (8) of Sec. 2 of 
the Act, makes it clear beyond any doubt 
that a manager is different from a trustee 
though both of them may have in zhe 
matter of administering a trust identical 
obligations to discharge. It is wrong, 
therefore, to say that under the scheme 
of the Act, a manager is a trustee antha 
trustee is a manager, i 

(B) Civil P.C. (1908), O. 7, R. 7T — 
Suit for recovery of possession of trust 
properties from manager of trust—Prayer 
for relief of removal of manager — Wae- 
ther necessary. i o 

A suit for recovery of possession of 
_frust properties from the manager of a 


- Notes 99-100 ~ 


os 


‘disciplinary authority, 


' 43 
public trust who claims adverse title to 
them and sets up that title in him is 
maintainable without any prayer for his 
removal from managership. Once a mana- 
ger claims an adverse title, he forfeits 
his right to be the manager and becomes 
a trespasser. It is not necessary to make 
against such .a- person prayer for his re-- 
moval from-his managership in order to. 
maintain against him a claim for posses- 
sion of the trust properties, 2 
A. M. Peerzada and M. A. Bukhari ` 
and others, for Appellants. V. B. Shah, 
S. H. Qureshi, B. K, Gandhi, K. M.: 
Chhaya and others for Respondents, ; 
KT/AU/E181/76/CWM 





AIR 1977 NOC 100 (Him Pra) 
= (1976) 2 Serv LR 858 
R. S. PATHAK, C, J. AND 
T. U. MEHTA, J. 


a 
The State of Himachal Pradesh and 


„another, Appellants v. Sohan Lal, Res- 


pondent. 
` L.P.A. No, 51 of 1975, D/- 7-7-1976. 


Constitution of India, 
Domestic enquiry — Material on record 
reasonably supporting the finding — In- 
terference on the ground of manifest er- 
ror of law not possible, Decision D/- 
16-6-1975 (H.P.), Reversed. 

Where the Conservator of Forests, 
found that there 
were cases of illicit felling of trees and 
although the Forest Guard had drawn up 


‘damage reports, he neither apprehended 


persons responsible nor succeeded in seiz- 
ing any material employed in the felling, 
and in the circumstances concluding that 
the Forest Guard had not acted with dili- 
gence removed him from service, held, 
that the action taken did not suffer from 
any manifest error justifying interference 
under Art. 226 of the Constitution. No 
hard and fast rules could be laid down to 
determine if the Forest Guard had acted 
with diligence or not and the judgment 
should primarily be that of the discipli- 
nary authority. Since no irrelevant mate- 
rial was considered the decision could not 
be found fault with. So long as there was 
relevant material reasonably supporting 


` the finding it could not be said that 


there was a manifest error of law. Deci- 
sion D/- 16-6-1975 (H.P.), Reversed. 


Advocate General, for Appellants; 


. H. S. Thakur, for Respondent, 


IT/JT/C960/76/TVN 
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Art. 226 — -> 


~= (9 of 1995 Smt.) Arts, 86, 


_ ted and therefore had no retrospective 


1976 
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AIR 1977 NOC 101 (J & K) 


= 1976 Kash LJ 237. 
MIAN JALAL-UD-DIN, J, 
Union of India, Petitioner v. Sardar 


‘Singh Sawhney, Respondent. 


Civil Suit No. 14-of 1968, D/- 27-1- 


` -Jammu and Kashmir Limitation Act 
149 and 145 
and S. 14 — Suit for compensation for 
breach of contract —— Article applicable— 
Benefit of Sec. 14 when not available — 


.Counter claim and set off by defendant 


in respect of security money — Limita- 
tion, AIR 1966 Andh- Pra 218, Diss. from. 


Where the plaintiff's case was that 
because the defendant did not perform 
his obligation under the contract there- 
fore the plaintiff was forced to make 
purchases from other quarters and there- 
fore under the contracts whatever risk 
purchases were made by the officers 
operating on the contract, for those the 
defendant was liable, the suit came under 
Article 86 which provides three years 
time from the date when the contract is 


- broken, The plaintiff's case could not fall 


within Article 149 which was introduced 
in the Act by Act No. VII of 1964, that is, 
when the suit had already been institu- 


`, application. 


_ can under the 
' §. 14 claim that benefit. 


The fact that the defendant had ear- 
lier brought a suit for injunction against 
the plaintiff or that he had brought a 
suit in forma pauperis for the recovery 
of the sums due to him did not save 


_ limitation because the plaintiff could not 


take the benefit of S. 14. It is only the 
party prosecuting the case diligently that 
conditions mentioned in 


Held further that the counter claim 


` and set off pleaded by defendant in res- 


pect of security money paid by him to 


' the plaintiff and for other bills payable 
. by plaintiff to him also fell under Arti- 


cle 86 and not under Art, 145 because the 
earnest money deposited by the defen- 
dant with the plaintiff did not make the 
plaintiff a cepository or pawnee within 
the meaning of Article 145 under which 
the movable property held by the depo~ 
sitory must be in the nature of entrust~ 
ment, Money deposited for the perform- 
ance of an act in the nature of security 
money, is not returnable until the con- 
tract is performed and therefore it can- 
not partake of a deposit or trust within 
the meaning of Article 145. Moreover,- in 


Notes 101-102 -` 


A.L R. 


order to bring the ‘claim under Art, 145 
time must run from the very date of depo- 
sit, But where the return of deposit is . 
contingent on the happening of a specifi- - 
ed event or on the performance of a con~ 
tract time for the refund will run from 
the date when the specified “ contingency 
happens or the contract is performed, 
AIR 1960 Bom 404 Relied on; AIR 1966 
Andh Pra 218, Diss. from. 


A. D. Sinh, for Petitioner; H, L, 
Paeroa and R. P, Bakshi, for Respon~ 
ent, i 


CT/LT/A932/76/HGP 





AIR 1977 NOC 102 (Kant) 
= (1976) 2 Kant LJ 237 | 
D. B. LAL, J. i 
Padmanabha Shettigara, Petitioner v, 
U. Srinivasa Acharya, Respondent, 
Civil Revn. Petn, No. 2579 of 1974, 
D/- 27-8-1976, 
Karnataka Rent Control Act (22 of 


. 1961), S. 21 (1) (C) Provisa — Expression 


“erected on the premises a permanent 
structure” — Meaning — There should 
be addition or subtraction in the build- 
ing. 

g i j 
The expression “erected on the 
premises a permanent structure” should 
necessarily refer to some mate- 
rial alteration made in the build- 
ing. In other words, there should 
be an addition or subtraction in the 
building which would lead to alteration 
in the character of enjoyment, Such an 
alteration in the building or in its user, 
will be necessary to hold that the tenant 
has erected on the premises a permanent 
structure, AIR 1975 SC 1111, AIR 1962 
Cal 78, AIR 1965 Guj 152 and (1968) 1 
Mys LJ 501 Ref, . l 


Held on facts that there had not been g 
any substantial alteration in the charac- 
ter of enjoyment nor any substantial ad~ 
dition had been made in the building. The 
‘jagal? portion was already there. For- 
merly it was open to rain and sun shine. 
The need for construction fell because 
the previous door became worn out and 
the landlord tacitly consented for the te- 
nant to construct a new door. In order to 
give security to his shop, the door had to 
be replaced. The tenant had only con- 
structed a wooden frame which could 
easily be removed and the ‘Jagal? por- 
tion had been covered for a temporary 
need, It could not be stated that the re~ 


t 


1977. - Notes 
moval of the new construction would in 
any manner damage the building, 

P. Raghavendra Rao, for Petitioner; 
U. L, Narayana Rao, for Respondent. 


K'T/KT/E237/76/GGM 
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‘AIR 1977 NOC 103 (Kant) 
= (1976) 2 Kant LJ 282 
D, B, LAL, J. 

Mallikarjun Virappa Puned, Petitioner 
v. Govind Waman Kulkarni, Respondent 

Civil Revn. Petn, No, 1034 of 1974, 
D/- 3-9-1976," 

Karnataka Rent Control Act (22 of 
1961), S. 21 (1) — Notice to quit — 
Necessity of — Tenant holding over — 
Held that his tenancy was contractual 
and not statutory — Notice to quit under 
S, 106 T.P. Act hence necessary to inf- 
tiate proceedings under S. 21 (1). 

The tenant was in occupation of the 
premises from several years before the 
execution of the lease for six months. 
Similarly he continued to be in possessioa 
several years after the determination of 
the lease, j 

Held that, the tenant acquired right 
of a tenant by holding over and that his 
previous contract never came to an eni. 
Rent was received by the landlord durirg 
the first week of each month, It appear- 
ed from the pleadings that month ~o 
month tenancy was pleaded by the land- 
lord, Held that there was a subsistirg: 
contractual tenancy requiring a notice <o 


quit under Section 106 of the T. P, Act” 


before the proceedings could be initiated 
under S., 21 of the Rent Act. AIR 1989 
Mys 252 Foll; AIR 1961 SC 1067 and AIR 
1965 SC 414 and AIR 1975 SC 1111, Rel. 
on, 

S. L. Benadikar, for Petitioner; R. P. 
Hiremath, for Respondent. i 
KT/LT/E236/76/AS/WNG 


‘AIR 1977 NOC 104 (Kant) 
= (1976) 2 Kant LJ 345 
-G. K., GOVINDA BHAT, C. J. AND. 
M. N, VENKATACHALIAH, J. 

The Special Land Acquisition Officer, 
Vijayanagar Steel Plant, Bellary, Appel- 
lant v. Sanna Subbanna and others, Res< 
pondents. ` ` 

Mise, *First Appeals Nos. 710 and 7i% 
of 1975, D/- 7-9-1976, 


. i 


745 


103-105 . 
Land Acquisition Act (1894), S..23 — 
Mode of valuation — Genuine transac- 


tions of similar lands is best evidence — 
Method of capitalisation only permissible 
when such evidence is not available. 
“Market Value”, of land is a.misno- 
mer as there is no such thing as “Pro- 
perty Market’-:Where land is for sale, 


the court has-to estimate what- a willing’ ~ 


vendor might reasonably expect from a 
willing purchaser, f 

Evidence of genuine transactions of 
sale of similar lands in the area is the 
best evidence in the matter, It is absence . 
of evidence of such sales or to counter 
check the findings based on such sales 
transactions, the method of capitalisation 
is permissible to be resorted to. ` 

The method of averaging the two 
values arrived at, one on the basis of the 
capitalisation of income method and 
another on the basis of the value as dis- 
closed by the sale transaction. is wholly 
unsupportable, ' 

N. Venkatachala’ 2nd ` Addl, 
Advocate and D. Gopinath Rao, for Ap- 
pellant. M. Rama Bhat (for No, 1) and 
U. L, Narayana Rao (for No, 2), for Res- 
pondents, - i 


LT/AO/E363/76/ABR/WNG. 


AIR 1977 NOC 105 (Ker) 
= ILR (1967) 1 Ker 658 © 


BHASKARAN AND 
GEORGE VADAKKEL, JJ, . 


: Kunnath Krishnan Madhavan, 
Appellant v. Mayadevi, Respondent. 


A. S. Nos. 60 and 61 of 1973, D/- 12-3- 
1976. 


Kerala Land Reforms Act (1 of 1964), 


~ Ss. 34, 35, 112 — Land compulsorily ac-; 


quired — Apportionment of compensa’ 
tion between landlord and tenant, 

Section 35 does not apply to cases 
where fair rent application has already 
been filed, and fixation of fair rent is 
awaited. No doubt, between the date of 
filing of the application and the date of 
fixation of fair rent pursuant thereto, the 
tenant is liable to pay, and the landlord 
is entitled to receive, rent that was pay- 
able immediately prior to the commence~ 
ment of the Act, which payment, in the 
scheme of the Act, is provisional in 
character, subject to adjustment towards 


- future rent or purchase price, once the 


fair rent is fixed. The absolute liability 
to pay rent under Section 35 without any 


Govt. 


- 


4B 


right to claim adjustment of excess pay- 
ment as contemplated under Section 34, 
would arise only in cases in which nei- 
ther fair rent has already been paid 
nor an application for fixation of fair rent 
was pending. If the income derivable 
from the land by the , landowner on the 
‘date of the compulsory acquisition was 


` the fair rent subsequently. fixed -under 


Section 31, by the retrospective operation 
of the fair rent order by virtue of the 
earlier part of Section 34, for the purpose 
of determining the proportion in which 
the amount of compensation is to be ap- 
portioned between the landowner and the 
tenant, such fair rent alone and not the 
contract rent, is relevant, The intention 
of the legislature was to give the tenant 
the benefit of the determination of fair 
rent from the beginning of the agricul- 
tural year during which the application 
was made, without confining it to cases 


where the landlord-tenant relationship 
continued, extending it to all cases in 
which fair rent has been fixed; and it 


would include cases in which the ques- 
tion of apportionment of compensation of 
land acquired arises between the erst- 
while landlord and tenant. The appor- 
tionment between the landowner and the 
tenant ought to have been in proportion 
to the fair rent determined under Sec- 
tion 31 on the one hand, and the difference 
between the net income and the fair rent 
so determined, on the other, 

(Paras 5, 6, 7) 


> N. K. Sreedharan and M. A. Trivi- 


_ krama Pai, for Appellant; G. Narayanan 


Nain, for Respondent, 


f- 
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AIR 1977 NOC 106 (Ker) =. 
a 4976 Ker LT 331 
N. D. P. NAMBOODIRIPAD, J. 


-'Ramankutty, Petitioner v, Krishna 
Iyer, Respondents. 


C.R.P. 727 of 1976, D/- 9-3-1976. 
(A) Kerala Buildings (Lease and 


' Rent) Control Act (2 of 1965), S. 11 (4) 


G) Proviso — Scope — 30 days’ time re- 
lates to tenants rectification of the 
breach. (T.P. Act (1882), S. 106). 

The first part of the proviso to Sec- 
tion 11 (4) (i) of the above Rent Act lays 
down the landlord's statutory duty to 
send a registered notice to the tenant 
fntimating the contravention of the con- 
dition of the lease prohibiting sublease or 


; transfer. The second part lays down the 


Notes 106-107 


+ ALR, 
tenant’s duty to terminate within 30 days 
of the. landlord’s notice to terminate the 
sublease or transfer thus rectifying the 
breach. While no time-limit is fixed for 
the performance by the landlord of his 
duty. the tenant had to do his within 30 
days, Therefore, landlord’s notice in the 
instant case intimating the contravention 
and requiring the tenant to terminate: the 
sublease and inform him within 15 days 
held was not invalid for contravention of 
the proviso, Provision under S, 106 T.P. 
Act was distinguished. 

(B) Kerala Buildings (Lease and Rent) 
Control Act (2 of 1965), S. 11 (4) (i) Pro- 
viso — The conditions laid down by the 
Proviso are cumulative. 

Kalathil Velayudhan Nair, for Peti- 
tioner; T, R. Warrier, for ee 
ST/AU/D635/76/TVN 7 
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AIR 1977 NOC 107 (Madh Pra) 
A, P. SEN, J. 


Firm Panjumal Daulatram, Appellant f 
v. Sakhi Gopal, Respondent, 

Second Appeal No. 415 of 1971, 
21-1-1976. 

(A) M.. P. Accommodation Control 
Act (1961), S. 12 (1) — Premises let for 
composite purposes — Right of land-lord 
to evict tenant from such premises — 
Duty of Court. 

The absence of a provision relating 
to a composite premises viz: premises let 
for residential as well as non-residential 
purposes, does not necessarily mean that 
no suit can be filed by landlords for evic~ 
tion of tenants from such premises. That 
would result in manifest absurdity, ‘The 
legislature cannot be attributed with the 
intention of leaving a hiatus, Le. of plac- 
ing a blanket ban against eviction of 
such tenants. As is manifest, the Act re- 
cognises only two categories of buildings, 
residential and non-residential, 

The contract of tenancy being a 
single and indivisible contract, the Court 
has no power to break up the unity of the 
contract of letting and attribute incidents 
and obligations to a part of the subject- 
matter of the contract which is not ap- 
plicable to the rest. The Court has, there- 
fore to determine as to which of the two 
purposes was the dominant purpose, the 
other being subsidiary and ancillary to 
it. This depends on various factors, ie, 
purpose for which the accommodation 
was let, or its user, its constructional de- 
sign, situation, amenities available, con- 
veniences provided, act, = 


D/- 


we 


1977 Sees . Nozes 108-110 ~> “47” 
(B) M.P. Accommodation Control Act 


(A) Madras Estates Land Act (1 of i 
(1961), S. 12 (6) — Applicability. 1908), S. 3 (10} — Madras Ryotwari Abo- j 
Section 12 (8) of the Act relates to a Lition Act (26 of 1918) S, 12 (b) — Land-; 
stage arter the passing of a decree under 
Section 12 (1) (£) of the Act. 1968 Jab 
LJ (N) 58 Rel. on, : í 


(C) M:P. Accommodation Contrci 


Act (1961), S. 12 (1) (e) and (f) — Bene- 
fits under — Not restricted to landlords 
who are residents of city or town where 
accommodation is situated. `,  ’. 

The provisions of Cls. (e) and (f) of 
S. 12 (1) have been enacted for the bene- 
fit of the ‘landlord’ which means the les- 
sor, irrespective of whether he is a res~ 
dent of the city or town concerned or ‘nat. 
Non-resident landlords are, therefore, not 
deprived of the right to get tenants evi- 
cted from residential as well as non-resi- 
dential premises, where they are in bona 
fide requirement of such premises, There 
is no reason why a person who owns a 
residential or non-residential accommoda- 
tion should not get the same for this own 
use, merely because he is residing outside 
the city or town, ~~ : 


R. S. Dabir, 
‘Agarwal, for Respondent. 
AU/BU/A316/7171/CWM 





AIR 1977 NOC 108 (Madh Pra)& 
1977 MPLJ 192 
R. J. BHAVE, J. 
Jagan Nath, Applicant v, Gurubachan 
Singh, Respondent, 
Civil Revn, No. 842 of 1975, D/- 10-3- 
1976, i ; 
Civil -P, C. (1908), S. 60 (1) (b) — 
- = “Bonus” if exempted from attachment 
~- Held that, bonus is included in wages 


. under S. 60 (1) (h) and is exempted frem _ 


attachment, AIR 1965 Madh Pra 42 and 
(1970) 1 Lab LJ 697 (Andh Pra) and AIR 
‘1969 Mad 440 and AIR 1959 Mys 96 Kel. 
on. 
K. L., Israni, for Applicant; 
.Rupreh, for Respondent, .. 
AU/BU/A321/77/RSV ` 3 
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“AIR 1977 NOC 109 (Mad) . 

© VEERASWAMI, C, J, AND. 

, SURYAMURTHY, J. 
. T N.S, Murugadas Theerthapatny, 
Appellant v. The State.of Madras and 
others, Respondents, © 


Writ Appeal No, 157 of 1974, D/- 3-2- 
976, 7> 


for Appellant; K., N, 


holder cultivating reclaimed forest land— ., 
Eligibility to a ryotwari patta for such- 


lands, ~ a 1 - 
A landholder: may claim a land to be; 


private land as defined, or with reference + 
to a tyoti-land may claim ryotwari patta’. -‘ 


if the land qualifies itself therefor under: -` 


‘any of the sub-clauses in clause (b) of 


S. 12 of Act 36 of 1948. In no case, it is; 
contemplated either by the provisions of,» 
the Estates Land Act or by the provisions. 
of the Abolition Act that a landholder - 
cultivating a reclaimed forest land could . 
convert it into a ryoti land without there 
being a ryot inducted into it, It is open. 
to a landholder to convert a private land: 
into a ryoti land by inducting a ryot into! 
it, or a ryot cultivating private land can 

acquire occupancy right in the land, there-. 
by treating the land as ryoti land, But: 
by reclaiming the forest land and culti- 

vating the same, he cannot treat it as’ 
ryoti land.’ There is no provision of law. 


` which enables him to do so. The test of: 


cultivation by the landlord is always ap- 
plied to see whether the land which he: 
claimed to be private land bears that: 
character, and not to see whether the: 
lend is ryoti in his hands. AIR 1947 Mad: 
160, AIR 1919 Mad 758, Distinguished, { 


A. Sundaram Iyer and T. R. Mani., 
T Appellant; Govt, Pleader, for Respon-` 
ants, i i 


AU/BU/A47/71/CWM 
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‘AIR 1977 NOC 110 (Orissa) = 


. ILR (1976) Cut 379 
_,. R N. MISRA, J, 
- Debara Barik, Petitioner v. Surya- 
ae Debi and another, Opposite Par- 
es, ; 
-Civil Revn. No, 237 of 1975, D/- 16-4- 
1976. © 
Civil P.C, (1908), S. 115 and O. 18 
_ Rr. 1 and 2 — Word “Case” in S, 115 in- ` 
cludes interlocutory orders — Title suit 
‘ —- Order directing defendant to begin at 
the trial as he has raised plea of title by 
‘adverse possession — Revision — Objec- 
tion that impugned order was not a case 
decided held, not sustainable as result of 
litigation would get very much linked 
with the direction, ATR 1954 Orissa 191, 
AJR 1970 SC 406; AIR 1947 Pat 449; AIR 
1954 Vindh. Pra 53, Rel. omt, -> ` i 


- AU/AU/A21/77/CWM ~ 


wT 


48. 


R. C, Patnaik, for Petitioner; S, C, 
Mohapatra, for Opposite Parties, 


`" AIR 1977 NOC 111 (Orissa) =. 


43 Cut LT 242 


S. K. RAY. AG. C. J. AND. 
N. K. DAS; J. . > 

. The Governing Body of Atala Behari 
College and others, Petitioners v. The 
Sta:e of Orissa and others, Opposite Par- 
ties, 

Original Jur, Case No, 1900 of 1975, 
D/- 5-11-1976. 

(A) Orissa Education Code Art, 286— 
The Article does not apply to colleges — 
That provision is only for the schools. 


(B) Utkal University Act (20 of 1966), 
S. 22 — Statutes framed under, Statute 
227 — The Statute does not permit life- 
membership of the governing body of 
Cotlege, 

(C) Orissa Governing Bodies of Non- 
Government Colleges (Validation and Ex- 
tension of Term of Office) Act (22 of 
1967), S. 3 (b) — Orissa Education Act 
(15 of 1989), S. 7 — Orissa Education 
Code) Art, 130 — Governing body regis- 
tered under Societies Registration Act — 
Right of management — Effect of S. 3 
(b) — Applicability of S. 7 and Art, 130. 


By virtue of Section 3 (b) any go- 
verning body which was functioning ce- 
ased to exist with effect from 1-1-1968. 
Thus even if the petitioners claim on 
the strength of being a registered 
body, to act as members of the govern- 
ing body, whatever powers they had in 
resnect of management of the institution 
ceased from 1-1-1968 under statutory pro- 
visions, The Orissa 
into operation from October 1969 and 
thereafter the institution is governed by 
the provisions of the Act. By virtue of S. 7 
of the Act read with Article 130 of the 
Code, the governing body has to be con- 
stituted and has to function with prior 
approval of Government, Therefore, the 
petitioners cannot claim the right of 
management merely on the ground of 
being a registered body under the Socie- 
ties Registration Act. The University 
Statutes also put restrictions which can- 
not be violated in the constitution of the 
governing body and the petitioners can- 
not go against it on the ground that they 
formed a registered body. 

-(D) Orissa Education Act (15 of 1969), 


S. 7 — Orissa Education Code, Arts.. 105, 


` Note 111 


`- powers under 


Education Act came 


"ALR. 


and 136 — Utkal University Act (20 of 
1964}, 5.22—Statutes framed under, Sta- 
tute 227 — Governing body of college — 
Expiry of its term — Power of Govern- 
ment to constitute another body. 


Section 7 of the Act read with Arti- 
cles 105 and 130 of the Code along with 
Statute 227, are provisions according to 
which the Governing body of a college 
is to be constituted, There being no valid 
approved rule of the college for the con- 
stitution of Governing body, the Govern- 
ment. can by exercising its executive 
Article 162 read with 
List II of the Constitution of India, con- 
stitute a governing body. Expiry of the 
term of the Governing body not being by 
any executive order, but by operation of 
law the constitution of the governing 
body is to be made by exercise of the 
executive powers as provided in the Act, 
the Code and the Statutes, 


(E) Orissa Education Act (15 of 1969), 
S. 11 — Expiry of term of Governing 
body — Applicability of S. 11. 


Where the term of the governing — 
body expired and at the request of the 
petitioners, they were continuing as care- 
taker governing body after obtaining per- 
mission from the Director of Public In- 
struction to do only routine works. 


Held, that the order of the Govern- 
ment constituting another governing body 
did not attract Section 11 of the Act. The 
order did not amount to supersession of 
the governing body, 


(F) Constitution of India, 
and 227 — Writ of mandamus 


Arts. 226 
and cer- 


_terari — Who can apply, 


For the issue of a writ of mandamus 
the petitioner has to make out that he 
has a legal right by virtue of which he 
is entitled to a particular act being done 
by the opposite parties or to require that 
they shall not do a thing which may 
prejudicially affect his right and for the 
issue of a writ of certiorari the petitioner 
should be a person who is adversely af- 
fected by the order sought to be quashed. 
AIR 1976 Orissa 181 and AIR 1976 Orissa 
191 Rel. on. 


M/s. R. Mohanty, S. Misra No. 2, B,” 
Das and U. K. Mohapatra, for Petitioners; 
Advocate-General and S. C, Mohapatra 
and L. D, Rath, for Opposite parties. 
AU/BU/A25/77/CWM 
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AIR 1977 NOC 112 (ALL.) 
(1976) 2 AIL L. R. 430 
H. N. KAPOOR J, 

Chandra Sahai and others, Appellants 
v. Rama Shanker, Respondent. 

Second Appeal No. 1020 of 1975, Pi 
29-4-1976, 

Civil P. C, S. 60 (1) © — Vritti 
Jajmani — If can be. sold in execution: of 
a decree. 

A Vritti Jajmaniis a right of perso- 
nal service. It cannot be attached and 
sold in execution of a decree. -> 

Dhruva Narain for Appellants. V. 
Malaveya, for Respondent, 
HT/IT/C328/76/KNA/VSS 





‘AIR 1977 NOC 113 (ALL.)= 


1976 All WC 546 
K, N. SINGH J. 

Deep Narain Singh and others, Peti- 
tioners v. State of U, P. and another, Dp- 
posite Parties, 

Civil Mise, Writ No, 4035 of 1975, D)- 
27-4-1978. i 

(A) Essential Commodities Act (1955) 
S.3 (2) (f) and (3-B) (as amended by U.P. 
Act 18 of 1975) — U. P. Wheat (Leavy, Re- 
gulation of Trade and ‘Control of Meve- 
ment) Order, 1975; Clauses 3 and 2 (m) — 
No controlled price of wheat fixed by 
Government — Price of levy wheat fixed 
in Order is valid. 

In view of clause (l-a) introduced in 
S. 3 (3-B) by the amending Act even in 
the absence of controlled price for the 
sale of wheat to consumers the Wheat 
Order can specify the price for which the 
producer may be required to supply the 
levy wheat to the Government and tkere- 
fore the fixation of the price of levy 
wheat at Rs. 105/- per quintal by the 
Wheat Order is valid even though na 
controlled price of wheat at which it 
would be sold to consumers was fixed 
by Government. AIR 1975 All 272, Zon- 
sidered. 

(B) Essential Commodities Act (1955) 
S. 3 (2) (2 Expl. (as amended by U.P. 
Act 18 of 1975) — U.P, Wheat (Levy, Re- 
gulation of: Trade and Control of Move- 
ment) Order 1975, Clauses 3 and 2 (m)— 
Price of. levy wheat specified in Order 
fixed by Central Government — Price. if 
open to challenge, | 

The. price of levy wheat as specified 
‘in the Wheat Order was fixed by the 

. Central Government at Rs, 405/- per 
1977 Notes/4 
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quintal on an overall assessment of vari- 
ous factors and the price so fixed cannot 
be questioned on the ground that it 
operates to the disadvantage of indivi- 
dual producer because when the price is 
fixed on the basis of data furnished by 
expert body viz. the Agricultural Prices 
Commission it is bound to affect some 
individual producers adversely but that 
does not vitiata tha fixation of price of _ 
levy wheat. : 


(C) Essential Commodities Act (1955) 
Ss. 3 and 5 — Central Government Noti- 
fication D/- 20-6-1972 delegating powers 
under S, 3 to U.P. Government — U.P. 
Wheat (Leavy, Regulation of Trade and 
Control of Movement) Order 1975 — 
Order is not without jurisdiction. 

In view of Notification D/- 20-6-1972 
issued by the Central Government under 
S. 5 delegating its powers under S., 3 to 
the State Government including powers 
to make orders to provide for the matters 
specified in S. 3 (2) (a) to (h) and (j) in 
relation to foodstuffs. subject to certain 
conditions mentioned in the Notification, 
the State Government had jurisdiction to 
issue the Wheat Order, 


(D) Essential Commodities Act (1955) 
Ss. 3 and 5 — Central Government dele- 
gating its powers to State Government by 
Notification D/- 20-6-1972— State Gov- 
ernment amending S. 3 (2) (£) by U, P. 
Act 18 of 1975 retrospectively and issu- 
ing U, P. Wheat (Levy, Regulation of 
Trade and Còntrol of Movement) Order 
1975 under amended S. 3 (2) (f) — Fresh 
Notification conferring power under am- 
ended S, 3 (2) (£) on State Government if 
necessary for validity of Wheat Order. 


The Central Government by Notifica- 
tion D/- 20-6-1972 delegated its powers 
under S. 3 to the State Government and 
in 1975 the State Government amended 
S, 3 (2) (£) and (3-B) by Act 18 of 1975 
with retrospective effect and under the 
amended Section 3 (2) (£) issued the U. P. 
Wheat Order 1975. It was held that no 
fresh Notification by Central Government 
conferring power on State Government 
under the amended Section 3 (2) (£) was 
necessary for validity of the. Wheat Order 
because: (1) Since S. 3 (2) (£) and (3-B) 
were amended with retrospective effect 
the result was that in the eye of law 
these provisions were in force when the 
1972 Notification was issued by the Cen- 
tral Government conferring power on 
the State Government to- make order 
under S. 3 (2). (f£) and therefore the 1972 
Notification would enure tothe benefit of 
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the State Government for the exercise of 
its powers to issue the Wheat Order under 
the amended Section 3 (2) (£) and it was 
not necessary to issue any fresh Notifica- 
tion delegating powers to the State Gov- 
ernment under S. 3 (2) (£). AIR 1952 All 
40 and AIR 1944 Bom 259 and AIR 1965 
Madh Pra 126 Dist. 

(2) By the 1972 Notification the Cen- 
fral Government delegated all its powers 
under the general provision of S.3 (1) as 
well as its specific powers under the vari- 
ous sub-clauses of S. 3 (2) which are only 
illustrative in nature and do not exhaust 
the general powers under S. 3 (1) to make 
orders and therefore any matter even 
if not falling within S. 3 (2) would be 
protected by S, 3 (1) and therefore the 
Wheat Order could validly be framed 
under the general power under S, 3 (1) 
to make orders relating to essential com- 
modity as stated therein and hence no 
fresh delegation of powers was necessary 
after the amendment of S. 3 (2) (£) for 
issuing the Wheat Order, AIR 1945 PC 
156 and AIR 1964 SC 264 and AIR 1975 
SC 2030 Rel, on. 

(E) Interpretation of Statutes — Am- 
endment of a Statute with retrospective 
effect — Courts have to give full effect 
to Legislative intent and for that purpose, 
it is permissible to assume, existence of 
facts and circumstances which are sought 
to be enforced with retrospective effect. 

S. P. Gupta, for Petitioner; Standing 
Counsel, for Opposite Parties, 
IT/JT/D25/76/GNB/VSS 





AIR 1977 NOC 114 (ALL) = 
1976 All WC 407 
G. C. MATHUR AND 
N, D. OJHA, JJ, 

Dr. Wasul Hasan, Appellant v. State 
of U. P. and others, Respondents, 

Special Appeal No, 55 of 1976, D/~ 
14-4-1976. 

U. P. Town Areas Act (2 of 1914), 
S. 7-A — Initiation of proceedings for re- 
moval of Chairman — Appointment of 
Commissioner as Prescribed Authority by 
notification under S. 327, U. P. Municipa- 
lities Act (2 of 1916) — District Magis- 
trate has no jurisdiction to initiate pro- 
ceedings. Decision in C.M.W, No. 950 of 
1975 D/- 28-1-1976 (All) Reversed. (U, P. 
Municipalities Act (1916), S. 327). 

Under the Act various sections direct- 
Iy empower the- Prescribed Authority to 
do various things, Some of `-these provi- 
sions are contained in Ss, 4, 15-A (5), 


A.LR. 
15-B, 17, 18 and 35 apart from 7-A. Thus, 
the Act confers powers on the Prescribed 
Authority and the State Government is 
empowered to delegate the powers which 
the Act confers upon it to the Prescribed 
Authority, The Prescribed Authority, thus 
exercises powers which are vested in if 
by the various provisions of the Act as 
well as powers vested in the State Gov- 
ernment, which are delegated to it by 
the government. 

Thus, the Commissioner, who was ap~ 
pointed the Prescribed Authority by the 
notification issued under S. 327 of the 
U, P. Municipalities Act, 1916, is alone 
competent to exercise the: powers under 
S. 7-A and in view of the language of 
that section, so long as there is a Pres- 
cribed Authority, the District Magistrate 
cannot exercise the power under S, 7-A; 
1971 All LJ 227 Rel. on. Decision in 
C.M.W, No, 950 of 1975, D/~ 28-1-1976 
(All) Reversed. 

S. K. Dhaon for Appellant. Standing 
Counsel for Respondents, 


HT/JT/C447/76/MBR/RSK 





‘AIR 1977 NOC 115 (ALL) = 
(1976) 2 All LR 582 
M. P. MEHROTRA, J. 

‘Smt, Ram Kali, Petitioner v, The 
Prescribed Authority, Sultanpur and 
others, Opposite Parties, 

Civil Mise. Writ No, 7311 of 1974, DJ- 
13-4-1976. 

U. P, Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 21 — Release of accommodation 
— Landlord himself a tenant and threa- 
tened with eviction under S. 21 — Can 
initiate proceedings under S. 21 against 
bis tenant. : 

If a landlord who happens to be a 
tenant in some accommodation is threa< 
tened with eviction, he can certainly ini- 
tiate proceedings against his own tenant 
so that in case the former is evicted under 
Section 21, then he may have his own 
accommodation available to him to fall 


' back upon, If such a landlord is compell- 


ed to keep waiting for the decision of 
the release application against him then 
much time may be:lost and in the mean- 
time such a landlord may be thrown on 
the streets and may be in great trouble, 
As a protective measure and also as a 
measure of prudence, such a landlord can 
certainly initiate proceedings under Sec- 
tion 21 on the ground that similar steps 
are being taken against him in reference 


1977 


to an accommodation where such a land« 
lord, happens to be a tenant, In such a 
case the proper course is to stay te 
hearing of the petition under Section 21 
and await the result of the proceedings 
against him. 

J. N. Chandra, for Petitioner, Stand- 
ing Counsel, for Opposite Parties, 
HT/KT/C448/76/JHS/RSK 





‘AIR 1977 NOC 116 (ALL) = 
1976 All WC 384 (1) 
SATISH CHANDRA, J, 

The Official Liquidator, Applicant v. 
Mrs. G. C. Mukherjee and others, Cpe 
posite Parties, 

Civil Revn, No, 861 of 1972, DJ- 8-4- 
1976. 

U. P. Zamindari Abolition and Land 
Reforms Act (1951), Ss. 229-B, 209 — 
Suit for declaring suit land as non-agri- 
cultural and defendant as not sirdar there- 
of — Plaintiff not claiming any declara- 
tion of title in his favour — Held, Sec- 
tion 229-B or S. 209 was not applicable 
and hence civil court had jurisdiction to 
try the suit, 

D. Sanyal, for Applicant. K, N, Tri- 
pathi, for Opposite. Parties, 
HT/IT/C439/716/MBR/RSK 





‘AIR. 1977 NOC 117 (ALL) = 
(1976) All WC 423 
H. N. KAPOOR J. 
Smt, Dayawati, Appellant v. Champa 
Ram and another, Respondents, 

Second Appeal No, 370 of 1973, D/- 
30-3-1978. 

(A) Civil P. C. (1908), S, 144 — Re- 
stitution — Whether can be claimed 
against bona fide stranger purchaser for 
value — Doctrine of lis pendens when 
applies — Whether S, 144 will be attract- 
ed when an order under S. 47 was set 
aside in appeal or revision. ( (i) Ibid, Sec- 
tion 47 and (i) T.P. Act (1882), S. 52). 

S filed a suit for recovery of mcney. 
against R, a partner of the firm. During 
its pendency R died and D, the widow of 
R, was brought on record and decree was 
passed against assets of R, in the hancs of 
D. In execution of decree, S. got mort- 
gagee rīghfs in the house in dispute at- 
tached and sold, The decree holder S 
purchased the same. D's objection under. 
S. 47, thag she was ithe  usufructuary: 
mortgagee of the house and that R had 
no interest therein was overruled and 


Notes cf Cases 116-117 i 5E 


sale in favour of S was confirmed, D 
filed Appeal No. 145 of 0970 and it was 
allowed on 20-8-1971 and order of execut- 
ting Court was set aside, In the mean- 
time, S, took possession and C after 
redeeming the mortgage took possession 
of the house in August 1970. D -applied 
under Section 144 for restitution against 
C and S and it was allowed on 13-5-1972. 
The appeal filed by C against that order 
was allowed on 24-10-1972, In appeal 
against it by D, 


Held: (i) Restitution could be claimed 
not only against the opposite party, but 
also his representatives or persons deriv- 
ing title from him and therefore D was 
entitled to restitution of her mortgagee 
rights under S. 144 against C, AIR 1935 
All 65 Followed; AIR 1967 SC 608 and 
AIR 1951 All 832 Explained, 


(ii) In view of explanation to S. 52 of 
the T. P. Act for the application of doc- 
trine of lis pendens it made no difference 
whether D filed appeal (C.A. 145 of 1970) 
before C redeemed the property or after- 
wards; it is well settled law that the ap- 
peal is in continuation of the suit, 


(iii) In view of the words ‘or order” 
in Section 144 and of the definition of 
decree in Section 2 (2), it could not be 
contended that restitution under S. 144 
could be claimed only when original 
decree was set aside and not when order 
in execution was set aside, S. 144 would 
be attracted even when an order passed 
under Section 47 was set aside in appeal 
or in rivision and 

(iv) in proceedings under Section 144, 
parties should be restored as nearly as 
possible to the position as they were be~ 
fore the execution of the decree and 
therefore, Court could not grant equitable 
relief by ordering S, to pay to D the 
money which S had obtained from C who 
redeemed the mortgage instead of order= 
ing the restitution of the house. 


(B) Civil P.C. 41908), S. 144 — Ap- 
plication for restitution —- Person entitl- 
ed to restitution selling away his interest 
— Still he can pursue the application, 
1962 All LJ 1080 Rel. on. 


A. N. Bhargava, for Appellant, V, K.. 
Burman, for Respondents. - 


GT/IT/C314/76/VSS 
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AIR 1977 NOC 118 (ALL.) = 
(1976) 2 All LJ 410 
M., P. SAXENA, J. 

Smt, Ram Pyare and others, Appli- 
cants v, Narendra Kumar, Opposite Party. 

Civil Revn. No. 936 of 1974, D/~ 12-3- 
1976, 

(A) U. E. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 3— 
Statutory tenant’s right to continue on 
the premises is personal — Tenant dying 
before Act XUI of 1972 came into force 
— Tenant’s heirs held not entitled to 
protection — Suit for eviction against 
them was decreed, (U, P. Urban Build- 
ings (Regulation of Letting, Rent and 
Eviction) Act (XIM of 1972), S. 20); (T.F. 
Act (1882), S. 106). 

Where the landlord by notice under 
Section 106 T. P, Act determines the te- 
nancy of his tenant, the latter, although 
he loses his status as a contractual tenant, 
remains protected by the Rent Act so long 
as he observes the conditions laid down 
by the Act, such as payment of rents in 
time, ete. Such protection the statutory 
tenant enjoys is personal and therefore it 
can neither be transferred nor assigned 
by the statutory tenant. It can only de- 
volve on his heirs in the manner provi 
ded for in the Rent Act. Since under the 
U. P. Act 3 of 1947, before Act 13 of 1972 
came into force, there was no provision 
enabling the tenant’s heirs to claim pro- 
tection from eviction, in the instant case 
where the tenant died before the 1972 
Act came into force, the suit for eviction 
filed against the heirs was decreed. AIR 
1949 FC 124, AIR 1961 SC 1067, 1966 
All WR 55, AIR 1970 All 309 (FB), AIR 
1965 sc 414 and AIR 1972 SC 2526. Rel. 
on. 

(B) U. P, (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 3— 
Termination of tenancy by notice — 
Subsequent acceptance of rent by land- 
lord or its deposit into court and with- 
drawal by landlord — Effect of. (T, P. 
Act (1882), Ss. 106 and 113, IH, (a).) 

Where the landlord has determined 
the tenancy by notice under S. 106 T.P. 
Aci, his subsequent acceptance of rents 
from the tenant without anything more to 
indicate that the landlord has assented to 
the continuance of the tenancy, cannot 
amount to waiver of the notice, Similar- 
ly, the tenant’s depositing rents into court 
under orders of the. court too does not in- 
dicate waiver of the notice, It is so even 
- if the landlord withdraws the rents so 
deposited into court, In the instant case 


AIB. 


the landlord had not withdrawn the 
money from court deposit, 1967 All LJ 
788, 1865 AILLJ 942, ATR 1962 J & K 2, 
AIR 1965 Assam 55, AIR 1960 Madh Pra 
192 and AIR 1956 Cal 106 Foll. 

Dr, R. Dwivedi, for Applicants, N, C. 
Upadhya, for Opposite Party, 
GT/HT/C303/76/TVN . 


AIR 1977 NOC 119 (ALL) = 
1976 All WC 404 
GOPI NATH, J. 

Raghunath and others, Appellants v, 
Kedar Nath, Respondent, 

Ex. Second Appeal No. 472 of 1977, 
D/~ 12-2-1976. , 

Transfer of Property ‘Act (1882), Sec- 
tions 58 (d) and 111 (d) (e) and (f)—Les- 
see becoming usufructuary mortgagee of 
the property — Tenancy rights continue 
in suspended state during subsistence. of 
mortgage unless surrendered — Continu- 
ance or surrender depends on the inten- 
tion of parties. 

The law beïng that tenancy as well as 
usufructuary mortgagee rights in the 
same property can co-exist simultaneous~ 
ly in the same person, creation of such 
mortgage in favour of a tenant does not 
ipso facto extinguish the tenancy rights 
unless the parties intend it either by 
actual surrender of tenancy rights by the 
lessee at the time he takes the usufruc- 
tuary mortgage or by surrender by neces~ 
sary implication. Surrender by implica~ 
tion occurs either by the creation of a 
new relationship or by relinquishment of 
possession, 

In a case where the lessor executed 
an usufructuary mortgage of the leased 
property infavour of the lessee inter alia 
providing that the rent - payable may be 
adjusted towards interest falling due 
under the mortgage, held, that the te~ 
nancy rights did not get extinguished and 
that on redemption of the mortgage. the 
lessor was not entitled to recover pos- 
session of the property. The clause in the 
mortgage deed that at the expiry of 20 
year period the mortgagee should deliver 
up possession, held, could not mean. actual 
delivery of possession but only delivery 
of the legal estate of the mortgagee trans- 
ferred by the mortgagor under the deed, 


Another property which was not sub- 
ject matter of lease was held deliverable 
on redemption. (1902) ILR 24 All 487, 
AIR 1966 All 323, AIR 1939 PC 14. AIR 
1965 Andh Pra 86, AIR 1973 Mys 40, AIR 





1977 
4972 Delhi 175 and AIR 
539 Foll, 


Sidheshwari Prasad, for Appellants. 
Mohanti Verma, for Respondent, 


GT/HT/C319/76/TVN/SSG 


1964 Andh Pra 





AIR, 1977 NOC 120-A (ORISSA) 
R. N. MISRA AND 
K. B, PANDA, JJ. 

Narasingha Charan Sahu, Appellant 
v. Lokanath Sahu and others, Respon- 
dents, i 

A. H,O, Nos, 56 and 78 of 1975, D/~ 
3-11-1976, 

Hindu Law — Joint family — Pre- 
sumption of jointness, 

The presumption of law 
Hindu families are joint unless the con- 
trary is proved, Further property belong- 
ing to a joint family is ordinarily mana- 
ged by the father or other senior mem~ 
bers for the time being of the family 
who is called Karta. 

On the facts and circumstances cf 
the instant case it was held that the 
above presumption of law favoured the 
plaintiff’s case of partition and the vari: 
ous documents strengthened the same. 

AHO 56 of 1975: B. Pal, N. Prusty, 
A. Mohanty and B, K. Pal, for Appel- 
lants; P. K. Dhal and S. C. Sahoo, R. C. 
Patnaik for Respondents. 

AHO 78 of 1975: P. K. Dhaland M. K. 
Jena for Appellant; B. Harichandran and 
B, Pal, for Respondent, 
BU/BU/A386/77/LGC 





AIR 1977 NOC 120-B (PAT) = 
1976 BBCJ 344 
NAGENDRA PRASAD SINGH, J. 

Shyamal Kumar Khirwal, Petitioner 
v. Godavari Devi and . others, Opposite 
Party. i 

Civil Revn, No, 249 of 1975, D/- 12-4 
1976. ; 

Civil P.C. (1908), O. 11, R. 6 — 
Order directing party to answer inter- 
rogatories —— Remedy of party aggrieved 
by order is to file objection under R, 6—~ 
Revision against order is misconceived. 

G. C. Bharukaand V, P, Singh, for Pei- 

tioner; S. C. Ghose, Nawal Kishore Agra- 
wal and Sukumar Sinha, for Opposite 
Party, 
JT/IT/C329/76/JHS ae te 





is that all” 
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AIR 1977 NOC 120-C (PAT) 
=1976 BB CJ 415 
S. K. JHA, J, 
, - Gyanand Chaudhary and others, 
Petitioners v. Jaya Nand Choudhary and 
another, Opposite Party, 

Civil Revn, No. 1550/1974, D/~ 21-4- 
1976. 

(A) Civil P,C. (1908), S. 115 and 
0. 11, R. 15 — Revision — Order for ins- 
pection of documents is not ‘case decided’ 
within meaning of S. 115 — No revision 
lies against such order. AIR 1972 Pat 499 
Referred, , 

(B) Civil P.C. (1908), O. 11, R. 15— 
‘At any time’ — Order for inspection of 
documents — Can be made even before 
filing written statement. 1955 BLIR 265 
Followed, 

Sudhakar Choudhary and A. N, Sahay, 
for Petitioners; K, K, Ghose, for Oppo- 
siie Party. 

GT/IT/C332/76/JHS 





AIR 1977 NOC 120-D (PAT) 
= 1976 BB CJ 649 


HARI LAL AGRAWAL AND 
S. K. CHOUDHURI, JJ. 


Abdullah Mian, Petitioner v, Jodha 


Raut and others, Respondents, 


Civil Writ Jur. Case Nos, 669 and 674, 
of 1973, D/- 10-8-1976. é 

(A) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of ‘Surplus 
Land) Act (XII of 1962), S. 16 (3) — 
Remedy of pre-emption — Remedy lies 
against subsequent transferee — Must be 
availed of within three months of subse- 
quent transfer. . ‘ 

The remedy of a person claiming pre- 
emption would lie against the subsequent 
transferee and not against the original 
transferee, when such subsequent trans- 
fer was complete and that too within 3 
months of such subsequent transfer. 
Therefore an order of remand passed by 
the Board of Revenue directing the Land 
Reforms Deputy Collector to reconsider 
the matter filed after three months of 
subsequent transfer, is not proper as the 
Collector has no power to extend the time 
prescribed, AIR 1967, SC 990 and AIR 
1970 SC 209 Ref. 1971 BLJR 994 Dist. 

(B) Limitation Act (1963), S. 3 — 
Absence of pleading about limitation — 
Court bound to dismiss time-barred pro- 
ceedings — No estoppel against statute. 
{Evidence Act (1872), S..115). 


D4 

Under Section 3 a duty is east upon 
the Court to dismiss any proceeding in- 
stituted after the prescribed period of 
limitation, although limitation has not 
been set up as a defence and there is no 
estoppel against a siatute, 


Thakur Prasad and Chandra Mauli 
Kumar Prasad, for Petitioner; J. C. Sinha, 
Baidyanath Prasad No. I and Bishwa 
Mohan Bahadur, for Respondent No, 1, 


KT/LT/E98/76/SSB 


‘AIR 1977 NOC 121 (ALL) = 
(1976) 2 All LR 226 
SATISH CHANDRA AND 
K. N. SETH, JJ, 


Shishpal Singh, ‘Appellant v. Dilawar ` 


Singh and another, Respondents. 


Special Appeal No, 380 of 1975, DJ- 
29-1-1976. 

U, P, Panchayat Raj Act (26 of 1947) 
(as amended by Act 3 of 1973), S. 12-H — 
Vacancy in Pradhan’s office — Duly ele- 
ected Pradhan dying pending election peti- 
tion against him — His election held valid 
— Election petitioner with next large 
number of votes declared elected under 
R. 25 (3) of Rules — Declaration is 
wrong. (U. P, Panchayat Raj Rules, R. 25 
(3)). 


When the duly elected Pradhan died - 


pending an election petition against him 
held that a declaration that the petitioner 
who secured the next largest number of 
votes as elected under R. 25 (3) of U. P. 
Panchayat Raj Rules after rejecting the 
charges in the petition was wrong. The 
two alternatives under Rule 25 (3) viz. 
creation of casual vacancy or declaring 
another candidate elected will arise only 
when the election of the successful candi- 
date is declared invalid. When the charges 
made in the election petition are rejected 
and the petition is held abated the result 
is that the election of the successful 
candidate is held valid. Therefore R. 25 
(3) is not at all attracted in such a case. 


According to S. 12-H, a vacancy in 
the. Pradhan's office by his death can be 
filled up only by an election, Any can~ 
didate In the previous election cannot be 
declared duly elected Pradhan, Thus de- 
claration of the election petitioner as the 
duly elected Pradhan is incorrect, . 
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28-1-1976. 


A.L E. 


‘Markandey Katju, for Appellant; 
G, D, Srivastava and B, D, Mandhyan, 
for Respondents. 
ET/KT/B597/76/JRM/VSS 





“AIR 1977 NOC 122 (ALL) = 
(1976) 2 All LR 22L 
' K, N, SINGH, J, 

Chhabinath Rai, Petitioner v, The 
Principal, Adarsh High Secondary School, 
Mahuwa Bagh, Ghazipur and others, Res-+ 
pondents, 

Civil Misc, Writ No, 6693 of 1972, D/- 


U, P. Intermediate Education Act (2 
of 1921), S. 16-G (3) (a) — Termination 
of services of permanent teacher — 
Management committee constituted under 
the Act preventing permanent teacher in 
C.T. Grade from performing his duties— 
No prior approval of District Inspector of 
Schools obtained — Approval is manda- 
tory for termination — Hence he is en- 
titled to continue as teacher in C.T. 
Grade — Teacher not appointed in L, T. 
Grade after approval of District Inspector 
of Schools — Therefore he cannot claim 
any right to hold L. T, Grade post — 
Committee’s action being illegal and com- 
mittee being a statutory body mandamus 
can issue, (S. 16A)—(Constitution of India, 
Art, 226). 

S. K. Verma, K. P, Singh and R. N. 
Singh for Appellant; Standing Counsel, 
for Respondents, 

ET/KT/B596/76/JRM/VSS 





AIR 1977 NOC 123 (ANDH PRA) = 
(1976) 1 APLJ HC 260 
KONDAIAH AND 
MADHAVA RAO, JJ. 

The Andhra Bank Ltd. Appellant v. 
The Trans-World Traders, Respondent. 

A. A.O. No, 153 of 1973 and CRP No. 
276 of 1976, D/- 12-2-1976. 

(A) Andhra Pradesh Agency Rules 
Rule 35 — Agent to Government re- 
fusing to execute decree — Appeal under 
Se 47 or 96 of Civil P,C, is not maintain- 
able, 

{B) Constitution of India, Art. 227 -= 
‘Court or Tribunal’ — Agent to Govern- 
ment functioning under Andhra Pradesh 
Agency Rules is subject to power of 
superintendence of High Court, 

On a combined reading of Rules 48, 
49, 52 and in particular Rule 57 of the 
Andhra Pradesh Agency Rules, it has to 
be held that the High Court has power 
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of superintendence both administrative tion to be benami is not conclusive, 


and judicial in character, over the Agent 
to the State Government, The Agency 
Courts are courts of judicial nature and 
the Agents while exercising their powers 
under Rule 35 or while performing any 
other judicial or quasi judicial functions 
must invariably be held to be quasi judi- 
cial tribunals. The Agent mzy happen to 
be a District Collector and an LA.S, Offi- 
cer, But nonetheless he is functioning 
as a Court. In any event, it has to be held 
that he is a tribunal within the meaning 
of Art. 227, Case law discussed. 

(C) Constitution of India, Arts, 226, 
227 — Alternative remedy — Agent to 
Government functioning: under Andhra 
Pradesh Agency Rules erroneously refus- 
ing to execute decree — Statutory re< 
medy of revision is no bar for exercise 
of powers under Arts. 226 and 227. Case 
Jaw discussed. 

W) Civil P.C. ` (1908), S. 47 — Peti- 
tion for execution — Suit against princi- 
pal debtor and surety decreed a 
against former — Decree becoming finak 
— Appeal by decree-holder against sure- 
ty — Held, executing court was wrong in 
refusing to execute decree an ground that 

it might be amended, 

V. C. V. Narasimha Rao and G. Sur- 
yanarayana Murty, for Appellant. A 
Krishna Murty for Respondent in both 
cases, 


JT/AU/D640/76/MBR ` 


‘(AIR 1977 NOC 124 (ANDH PRA) = 
(1976) 2 APLJ (HC) 237 (2) 
MADHAVA REDDY AND 
A. V. KRISHNA RAO, JJ. 


_ China Venkata Reddy, Appellant vs 
Ganohi and others, Respondents. 


A. S. No. 128 of 1973, D/- 14-7-1976. 

(A) Benami — Benami transaction — 
Burden of Proof. (Fransfer of Property 
‘Act (1882), S. 41). 

With regard to benam? transactions, 
the burden of proof lies very -heavily on 
the person who alleges the benami nature, 
The court would require from him a 
strict proof of the title before holding. 
that the alleged benamidar is not the real 
owner. In arriving at a conclusion, cour:s 
must per force examine the surrounding 
circumstances, the position of the parties, 





their relationship to one another, the pos< 


sible motives which would govern their 
actions and also’ their subsequent com- 
duct, The mere passing of consideration 
from the person whe alleges the transac- 


The initial burden would be discharged 
by showing that the consideration for 
the purpose proceeded from him, Failure 

to prove the motive alleged may 

go a long way in enabling the court. 
to presume that the transaction was in- 

tended for the benefit of the alleged 

benamidar. In arriving at that presumed. 
intention, the court will have to consider 

whether there are admitted. or proved. 
facts in the case which show that. the 

real intention in effecting the transaction 

was to benefit the alleged benamidar, 

Case law discussed. 

In the instant ease, the defendant. al- 
leged that while he was earrying on. 
business in Rangoon, he was remitting 
sams of money to his: relation in. India. to 
make purchases: of land in the name of 
his wife or in the name of his: concubine. 
The motive alleged for the purchase in 
the name of his wife was. to ward off all 
possible litigation that might crop. up at 
Rangoon with regard fo: his joint as. well 
as personal business transactions, How- 
ever, even after his refurn from Rangoon, 
he obtained a sale-deed in the name of 
his wife and he hadi no debts: when he 
left Rangoon, nor had he any apprehen< 


‘ston, at that time, that he would sustain 


loss in the business, The money remitted! 
by him from Rangoon was not accounted 
for either by his wife or by his’ relation 
The purchases in the name of his concu- 
bine were not benami for him. His wife 
enjoyed the suit praperties: since the date 
of the respective purchases in assertion 
of her absolute title by leasing them out 
and enjoying the income therefrom by, 
executing seftlement deeds etc. and she 
‘was managing the estate even after the 


„arrival of her husband from Rangoon. 


Till her death, the documents: of title 
were in possession of his wife and the 
defendant took over possession of them 
and assumed management: only after her 
death, 

Held, the suit properties. purchased 
by the defendant. in the name of his. wife 
were not benami for him. The motive 
for the purchases was not made out, On 
the other hand, it. was his intention td 
mee purchases for the benefit, of his 


a Civil P.C. (1908), S. 107 (2), 0. 41, 

R. 33 — Power of appellate. court — Suit 

for partition — Power of appellate court 

to grant relief of separate possession to 
non-appealing defendant. 

Ina suit for partition. the courtin pass- 

ing a preliminary decree has to declare / 
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the rights of the several parties interes- 
ted in the property and direct separate 
possession of a share to the plaintiff and 
the defendants could also seek separate 
possession of their share. If it is found 
in passing the decree that the defendant 
is entitled to a share and if the defendant 
has asked for separate possession of such 
share in his written statement, the court 
is bound in law to grant the relief and 
make provision to that effect in the pre- 
liminary decree. The preliminary decree 
in such a case shall declare the share to 
which the defendant is entitled on parti- 
tion of property and pass a further decree 
directing separate possession of such a 
share, If the trial court has failed to pass 
a decree in favour of the defendant, Sec- 
tion 107 (2) and O, 41. R. 33 enables the 
appellate court to pass a preliminary 
decree in favour of the defendant, even 
if he has not preferred an appeal to the 
High Court, Case law discussed, 

Even if the claim of the defendant, if 
he had instituted the suit as a plaintiff 
would be barred, it does not deprive the 
appellate court of its jurisdiction to exer- 
cise the power under O. 41 R. 33 C.P.C.: 
AIR 1930 Mad 801 (FB) Rel, on. 


N. Bapiraju, G. V. L, Narasimha Rao, 
N. V. Narasimha Rao for Appellant and 
Respondent in C.M.P. No, 5555 of 1973. 
E. Manohar (for No. 1) M. Venkateswar 
Reddy (for No. 2) and M. Y. K, Rayudu 
(for No, 3) for Respondents, 


LT/BU/E654/76/MBR/RSK 


‘reae 


AIR 1977 NOC 125 (CAL) 
NIRMAL CHANDRA MUKHERJI AND 
BANKIM CHANDRA RAY, JJ. 

Gour Mohan Bandopadhyay, Peti- 
tioner v. Laxmi Narayan Karmakar, Op- 
posite Party. 

Civil Rule No. 1595 of 1974, D/- 6-12- 
1976. 


, (A) Civil P. C. (1908), Section 115 — 
Jurisdiction of High Court — Discretion 
exercised under Section 5 of Limitation 
Act (1963) is a question touching juris- 
diction — High Court can interfere in 
revision, (Limitation Act (1963), Section 5). 
AIR 1966 SC 1431 and AIR 1962 SC 361, 
Rel. on, i . 

(B) Limitation Act (1963), Section 5— 
Delay—Sufficient cause—Wrong advise by 
legal adviser is sufficient cause for con- 
doning delay — No evidence that wrong 
advise was given — Delay not condoned. 
Case law discussed. 





AIR. 


Sakti Nath Mukherjee and Tarun 
Chatterjee, for Petitioner; Prasanta Kumar 
Banerjee, for Opposite Party. 
BU/CU/A565/77/ABO 


AIR 1977 NOC 126 (CAL) = 
(1976) 2 Cal LJ 180 

AMIYA KUMAR MOOKERJI, J. 

; Chitta Ranjan Ghose and others. Peti- 
tioners v. State of West Bengal, Opposite 
Party. : 

C. R. No. 556 (W) of 1974, D/- 10-8- 
1976. 

(A) West Bengal Restoration of Alie- 
nated Land Act (23 of 1973), Section 1 — 
Act is protected by Article 31-B read 
with Schedule 9, Entry 182 of the Consti- 
tution of India and cannot be challenged 
on ground of infringement of fundamental 
rights in Part HI. (Constitution of India, 
Article 31-B and Schedule 9, Entry 182). 

By the Constitution (Fortieth Amend- 
ment) Act, 1976, published in the Extra- 
ordinary Issue of the Gazette of India, 
dated May 27, 1976 the West Bengal 
Restoration of Alienated Land Act, 1973 
has been placed: as the Entry No. 182 in 
the Ninth Schedule to the Constitution 
and therefore Article 31-B of the Con- 
stitution becomes applicable to it with the 
result that, none of the provisions of the 
1973 Act can be challenged on the ground 
of infringement of any of the fundamental 
rights guaranteed in Part III of the Con- 
stitution. 

(B) West Bengal Restoration of Alie- 
nated Land Act (23 of 1973), Section 1 — 
Pith and substance of Act falls within 
Entry 18 of List II of Schedule 7 to the 
Constitution and State Legislature was 


` Competent to enact it, 


The pith and substance of the Act is 
to restore the right over the land of the 
raiyats who alienated their rights in land 
within the last five years. The purpose 
of Act is neither for acquisition nor for 
requisitioning of the property without 
any compensation. 

' Through the procedure of restoration 
as laid down in the Act, a person gets 
back his “right over the land” where 
certain conditions are fulfilled. This is 
not an Act relating to transfer and aliena- 
tion of agricultural land but on the right 
in or over the land. Accordingly there is 
no restriction on the part of the legisla- 
ture to include in the definition of land 
agricultural land as well as homestead, 
well, tank and water channel. The sub- 
ject of legislation, wholly comes within 
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Ttem 18, List II of 7th Schedule to the 
Constitution. Therefore, the State Legisla- 
ture is competent to enact West Bengal 
Restoration of Alienated Land Act. 

(C) Constitution of India, Article 245 
— West Bengal Restoration of Alienated 
Land Act (23 of 1973), S. 4 — Act does 
not suffer from vice of excessive delega- 
tion merely because words used in S. 4 
have diverse meanings. (interpretation of 
Statutes), 

The principle is well established that 
essential legislative functions consisting of 
the determination of the legislative pclicy 
and its formulation as a binding rul of 
conduct cannot be delegated by the legis- 
lature.. The legislature must declare the 
policy of the law and the legal principles 
which are to control any given cases and 
must provide a standard to guide the offi- 
cials or the body in power to execute the 
Jaw. Where the legislative policy is 
enunciated with sufficient clearness or a 
standard is laid down, the Court should 
not interfere. What guidance should be 
given and to what extent and whether 
guidance has been given in a particular 
case at all depends on a consideration of 
the provisions of the particular Act, in- 
cluding its Preamble. 


As sufficient guidelines have ‘been 
given in the preamble as well as cther 
provisions of the Act itself, it cannot be 
said that the provisions of the Act suffer 
from the vice of excessive delegation of 
legislative powers. In interpreting the 
words in the Act, the intention expressed 
by the words used is to be ascertained. 
The words may have different meanings 
according to the circumstances with res- 
pect to which they are used. AIR 1963 SC 
1100, Rel. on.; AIR 1961 SC 293, Dist 

Where the provisions of the Acf are 
open to diverse construction, that con- 
struction which accords best with the in- 
tention of the legislature and advances 
the purpose of the legislation, is to be 
preferred. The probability of misuse of 
law in its application cannot be pre- 
sumed, The Court instead of striking 
down the law itself, may set asid2 or 
quash the particular order of the Srecial 
Officer if it is found that the application 
of the law in the facts and circumstances 
of a particular case is wholly illegel or 
without jurisdiction, 

_ Flexible powers have been conferred 
by the Act upon the Special Officer to 
meet the exigencies of the situation. 

It cannot be said that the power of 

granting instalments conferred by Sec- 
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tion 4 (4) upon the Special Officer is un- 
guided and uncanalised. When an Act 
confers a discretion upon a Public Offi- 
cer, it is expected that he should exercise 
his discretion fairly and properly and. not 
arbitrarily or. capriciously. 

(D) West Bengal Restoration of Alie- 
nated Land Act (23 of 1973), Section 4 (5) 
— Provisions are not repugnant to Sec- 
tion 61 Evidence Act but are ancillary to 
exercise of legislative powers in respect 
of Entry 18 of List II, Schedule 7 of the 
Constitution. (Constitution of India, Arti- 
cles 246, 254 and Schedule 7, List M, 
Entry 18). 

(E) West Bengal Restoration of Alie- 
nated Land Act (23 of 1973), Section 2 (4) 
— Power of appointment of Special Offi- 
cer confined to Commissioner of Division 
— Abuse of power — Does not render 
provision ultra vires. 

Since the power of appointment to 
the post of Special Officer is given to- the 
Commissioner of a Division, it may be as- 
sumed that such Gazetted Officers who 
would be competent to discharge the 
functions of the Special Officers would be 
appointed. If the power is abused, then 
it is the abuse that would be struck down 
but the possibility of any abuse of power 
will not render the statute itself ultra- 
vires, 

(F) West Bengal Restoration of Alie- 
nated Land Act (23 of 1973), Section 4 — 
Transfers made after the year 1967 could 
be restored — Fixation of the year 1967 
is in pursuance of legislative policy — 
Court has no power to strike it down as 
being arbitrary. 

Balai Chandra Roy, Sadesh Bhusan 
Bhuia, S. A, Mansur Habibullah and 
Himangshu Kumar Bose, for Petitioners; 
P. K. Sen Gupta, Paritosh Mukherji and 
Samarjit Gupta, for the State, 
JT/IJT/D327/76/KSB 





‘AIR 1977 NOC 127 (CAL) = 
80 Cal WN 991 

AMIYA KUMAR MOOKERJI, J. 

M/s. Mandal & Majumdar Construc~ 
tion Co., Petitioner v..The State of West 
Bengal and others, Respondents, 

Civil Rule No. 3224 (W) of 1973, D/- 
22-7-1976. 

Mines and Minerals (Regulation and 
Development) Act (1957), Sections 3 (d) 
(e) and 9 — Removal of silt and sandy 
soil from agricultural fields on payment 
of price to owners — Demand for royalty 
by State Government for such removal is 
illegal, _ : 


vx 


58 


Where a contractor purchased silt and 
sandy soil from cultivators and removed 
them for construction work and there 
was no privity of contract between him 
and the State Government, it was held 
that the demand for royalty for removal 
of the same from agricultural fields by 
the Government was illegal. 

The definition of Mines and Minerals 
includes ordinary sand but the removal 
of the silt and sandy soil from agricul- 
tural fields cannot be regarded as a 
mining operation or extraction within the 
meaning of the Act. The provisions of 
Sections 4 to 13 do not apply to the pros- 
pecting licences and mining leases in res- 
pect of minor minerals. C. R. No. 433 (W) 
of 1933, D/- 8-7-1964 (Cal), Rel. on. 

Ranadeb Chowdhury, Bikash Sen and 
B. K. Rej, for Petitioner, 
LIT/CU/E716/76/AYP/MVJ 


AIR 1877 NOC 128 (CAL) = 
(1976) 3 Cal HC (N) 641 
M. M. DUTT, J. 

Employees’ State Insurance Corpora- 
tion, Petitioners v, M/s. Modern Indus- 
tries Construction Co, Ltd, and others, 
Respondents. | 

C, R. No, 5263 (Wi of 1970, D/- 23-6- 
1976. 

Revenue Recovery Act (1890), Sec- 
tion 5 — Bengal Public Demands Re- 
covery Act (1913), Section 4 — Jurisdic- 
tion of Certificate Officer to issue. certifi- 
cate — Clause “as if the sum were pay- 
able to himself” occurring .in seeond part 
of S, 5 — Clause applies te first part 
also. 

The Regional Director of the peti- 
tioner (The Employees State Insurance 
Corporation) made a request in writing 
under Section 5 of the Revenue Recovery 
Act to the Collector of the district In 
which the petitioner’s office was situate, 
for recovery of sum due to the petitioner 
from the respondent-company on account 
of employer’s special contribution, The 
said request was sent by the Collector to 
the Certificate Officer of the same dis- 
trict. ‘The property from which the sum 
was to be recovered was also situate in 
the same district, ; z : 

` Held, the Certificate Officer had juris- 
diction to issue the certificate and start 
certificate proceeding under Section 4 of 
the Bengal Public Demands Recovery 
Act. 

Section 5, should be liberally con- 
strued, for otherwise when the Collector 
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is not to send a Certificate to the Collec- 
tor of another district because of the 
existence of property in his own district 
from which the sum may be recovered, 
he will not be able fo proceed to recover 
the sum. This is not the intention of the 
legislature. The clause “as if the sum 
were payable to himself” occurring at the 
end of Section 5 will also apply to the 
first part of Section 5 when the sum re- 
coverable is deemed fo be an arrear of 
land revenue, as if it had accrued in the 
Collector’s own district. This is a reason- 
able interpretation of the first part of 
Section 5, 

For the foregoing reasons, the sum rë- 
coverable in the instant case is deemed 
to be payable to the Collector. When the 
request was made fo the Collector, Sec- 
tion 5 came into operation and the sum 
recoverable was to be treated as the sum 
payable to the Collector, . The Certificate 
Officer to whom the request was forward~ 
ed was competent to issue the certificate 
under Section 4 of the Bengal Act in res- 
pect of the dues as the.sum payable to 
the Collector. The Certificate Officer has 
to consider whether the sum is recover- . 
able as a public demand and whether pay- 
able to the Collector as an arrear of land 
revenue. In view of Section 73-D of the 
Employees’ State Insurance Act, the sum 
ig recoverable as an arrear of land re- 
venue and as request was made to the 
Collector, by virtue of the deeming pro- 
vision of Section 5, the sum is to he 
deemed payable to the Collector. There- 
fore, all the materials for the satisfaction 
of the Certificate Officer are present for 
the issue of the certificate, 

A. K. Dutt and Debesh Mukherjee, 
for Petitioners; Ranjit Kumar Banerjee, 
Asoke Kumar Sen Gupta, J. K. Gupta 
Roy and Apurbalal Bose, for Respondents, 
GT/T'T/C195/76/MBR/RSK 





‘AIR 1977 NOC 129 (CAL) = 
(1976) 1 Cal LJ 516 
ANIL KUMAR SEN AND 
MANASH NATH ROY, JJ. 
Corporation of Calcutta, Appellant v, 
Jugal Kishore Dhandhania, Respondent. 
A. F. 0, 0. No. 112 of 1965, D/- 22-4- 
1976. s 2 
Calcutta Municipal Act (1951), Sec- 
tion 168 (1), Proviso — Basis of Assess- 
ment — Requisitioned premises — Basis 
is standard rent fixed under Rent Control 
Act and not monthly compensation fixed 
under Requisition Act. (West Bengal Pre- 


1977. 


mises Rent Control (Temporary Provi- 
sions) Act (1950), Section 9 — (Standard 
rent) (West Bengal Premises Requisition 
and Control (Temporary Provisions) Act 
(1947), Section 1l, Proviso — Monthly 
compensation). f 

Once the standard rent of a premises 
is fixed under the W, B, Premises Rant 
Control (Temporary Provisions) Act, 1€50, 
rent so fixed alone can be considered to 
be the rent for which the premises mizht 
be reasonably expected to let for the as- 
sessment of the annual value irrespective 

' of any other assessment under any other 
statute of any amount representing any 
reasonable rent or any assessment made 
on such a footing. Standard rent being 
the only rent which the landlord can in 
law realise in the event of letting out the 
premises and not any other amount, such 
rent really. represents the amount con- 
templated by Section 168 (1). 

The monthly compensation fixed 
under the W. B. Premises Requisition and 
Control (Temporary Provisions) Act, 1347, 
only compensates the owner for the en- 
forced loss of possession and user of the 
property and: other prejudices suffered as 
a consequence of such requisition, Hence, 
the monthly compensation assessed under 
the Requisition Act may not necessarily 
represent the rent lawfully payable ty a 
tenant to the landlord under the prəvi- 
sions of Rent Control Act on the premises 
being let out by a voluntary act between 
the parties, Hence, it is not the reason- 
able rent contemplated by Section 163 (1) 
read with the proviso, 

For reasons aforesaic, in the case of 
the premises which have been requisi- 
tioned, the assessment of the annual value 
could only be made on the basis of the 
standard rent fixed under the Rent Con- 
trol Act and not on the basis of the 
monthly compensation fixed under the 
Requisition Act. 

Ajay Kumar Basu, for Appellant; 
Respondent in person, 
KT/AU/E300/76/MBR/RSE. 





AIR 1977 NOC 130 (DELAN 
i H, L ANAND, J, 

_ Mahender Pershad Jain, Petitioner v, 
Municipal Corporation of Delhi and others, 
Respondents. - 

C. W. No. 918 of 1976, D/- 5-1-1977, 
Public Premises (Eviction of Un- 
authoristd Occupants) Act (1958), S. 1) — 
Public Premises (Eviction of Unauthorised 

Occupants) Act (1971), S. 20 = Validztion 


o 
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provisions of S. 20 — Efect — Order of 
eviction of petitioner under old Act: set 
aside in appeal — Enactment of new Act 
repealing the old Act — Validating provi- 
sions having retrospectivity — Effect. 

The petitioner was ordered to vacate 
the premises in the proceedings under 
Public Premises (Eviction of Unauthorised 
Occupants) Act 1958, The order was 
challenged in appeal. Meanwhile the 1958 
Act was declared to be ultra vires and 
following the decision of the High Court 
the appellate officer allowed the appeal 
of the petitioner and set aside the order 
of eviction. He did not deal with the ap- 
peal on merits. Subsequently, the res- 
pondent Corporation sought to take ad~ 
vantage of the eviction order by virtue of 
the validating provision contained in S. 20 
of the Act 1971, which repealed the old 
Act, and required the petitioner to vacate 

premises pursuant to the order of 
eviction made under the old Act. ‘The 
petitioner challenged the threatened: evie-« 

on. . 

The contention on behalf of the petis 
tioner was that if anything done or any 
action taken under the old Act were vali~ 
dated and were deemed to have been 
done or taken under the provisions of 
the new Act then it would also save the 
order of. the appellate officer dismissing 
the appeal, which was also something 
done or action taken under the old Act. 
On behalf of respondent Corporation it 
was contended that in view of the retros~ 
pectivity given to the new Act the order 
of the appellate officer could not be al- 
lowed to stand because it was based on 
the assumption that the order of the 
Estate Officer had been made under the 
old Act.: It was held that, looking to the 
peculiar circumstances of the case and in 
the interest of justice, the order of the 
appellate Officer was liable to be quashed, 
Requisition for the eviction of the peti- 
tioner made pursuant to the order of the 
Estate Officer was also quashed. The 
order of the Estate Officer would, how- 
ever, subsist and the appeal filed by the 
petitioner against that order under the 
old Act would be deemed fo have been 
filed under the new Act and would, there- 
fore, be dealt with by the appellate offi- 
cer on merits in accordance with the 
provisions of the new Act, 

5. K. Mehta, for Petitioner; Miss Uma 
Mehta, for Respondents, j 
CU/CU/A661/77/RSV/WNG 
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AIR 1977 NOC 131 (DELHI) 
V. S. DESHPANDE AND B. C. MISRA, JJ, 

Deva Singh and another, Appellants 
v, Union of India, Respondent, : 

First Appeal No, 168-D of 1964, D4 
29-10-1976. 

(A) Land Acquisition Act (1894), S, 23 
— Determination of compensation — Re- 
levant guides — Agreement for sale. 

One of the relevant guides for deter- 
mining compensation would be an agree- 
ment of sale, if it is genuine and bona 
fide. In the instant case, however, the 
Court rejected as unreliable an agree- 
ment for sale of the land sought to be ac- 
quired on the ground that the parties 
were waiting for the crystallisation of the 
position with regard to the scheme of the 
Government and the acquisition of the 
lands before considering implementation 
of the agreement. AIR 1967 SC 465, Ref. 

(B) Land ‘Acquisition Act (1894), Sec- 
tions 23 and 54 — Land having high 
potential value and having upward trend 
in Market price — Acquisition of land for 
constructing grain gedowns by notification 
under Section 4 and declaration under 
Section 6 of same date — Collector’s 
award had offered Rs. 2,000/- per bigha as 
compensation but it was enhanced to 
Rs. 6,000/- by District Court on reference 
— On appeal High Court further enhanced 
it to Rs. 8,000/- per bigha with statutory 
solatium and interest from date of pos- 
Session til] date of payment. 

B. N. Kirpal and P. N. Sethi, for Ap- 
pellants:; R. K. Mehra, for Respondent, 
AU/BU/A119/77/KSB 





AIR 1977 NOC 132 (DELHI) = 
1976 Rajdhani LR 585 
V. S, DESHPANDE, J. 

Janardhan Srivastava, Appellant v. 
Daryao Pershad, Respondent. 

S. A. O. No. 65 of 1976, D/- 7-9-1976. 

Delhi Rent, Control Act (1958), S. 39 
— Interlocutory order under S. 15 (7) in 
an eviction petition — Appeal — Juris- 
diction of High Court to pass order of 
eviction. (Civil P. C. (1908), S. 38 — 
Powers. to declare decree inexecutable). 

In an eviction petition, an order 
under Section 15 (7) was passed by the 
Controller and it was upheld by the Rent 
Control Tribunal. In second appeal under 
S. 39 against the said order, an order of 
eviction was passed by the High Court. 
The tenant, however, did not vacate the 
premises and the landlord had to start 
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execution proceedings against him. The 
tenant objected to the execution on the 
ground that the eviction order was with- 
out jurisdiction inasmuch as the High 
Court was hearing only an appeal against 
an order passed Under S. 15 (7) and that 
the main case regarding eviction was 
pending before the Controller. 

Held, the High Court was not without 
jurisdiction to pass the order of eviction 
under S. 39. Since S. 39 has given juris- 
diction to the High Court over the whole 
subject-matter of the eviction petition, 
the High Court had the inherent jurisdic- 
tion over it. The question of the High 
Court exceeding inherent jurisdiction 
therefore did not arise. The only ques- 
tion was how the jurisdiction over the 
whole of the subject-matter of eviction 
petition was legally taken by the High - 
Court in an appeal limited only to an 
order passed under S. 15 (7) The matter 
can be viewed as follows. In absence of 
any procedure governing the appeal in 
the Act or the rules framed thereunder, 
the procedure laid down in C. P. C. has 
to be followed as far as possible in rela- 
tion to the rent control proceedings. The 
High Court therefore must be. presumed 
to have invoked provisions of S. 24, 
C. P, C. and to have transferred to itself 
rent control proceedings pending before 
the Rent Controller while passing the 
impugned order. 1969 Delhi LT 543, Rel, 
on; AIR 1953 Cal 589, Distinguished. 

Unless and until the lack of jurisdic- 
tion in passing an order or a decree re~ 
lates to inherent jurisdiction, that is to 
Say, jurisdiction over the subject-matter 
of the case, it would not be open to an 
executing court to regard the order or 
decree as a nullity even though the lack 
of jurisdiction may be apparent on the 
face of the record. 

Vijay Kishan, for Petitioner; 
Gupta, for Respondent. 
LT/AU/E507/76/MBR/RSK 
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AIR 1977 NOC 133 (GAUHAT) 
M. SADANANDASWAMY, J. 

Heirs of late Kokaram Basak and 
others, Appellants v. Deo Narayan Prasad 
and others, Respondents. ; 

S. A. No. 90 of 1973, D/- 9-9-1976. 


(A) Civil P. C. (1908), S. 100 — Assam 
Urban Areas Rent Control Act (3 of 
1956), S. 9 — Second appeal — Appeal 
from decision of appellate court in cases 
governed by S. 9 barred — No second ap- 
peal under S. 100 maintainable, (Assam 


1977 
Urban Areas Rent Control Act (1972): 
S. 8 — Bar to second appeal). 

It fs clear. from the provisions of S. 4 
{1) and S, 100 (1) of the Code that the 
provisions of this code are subject to the 
provisions of any special or local law for 
the time being in force, The right ta 
appeal under S. 100 of the Code of Civil 
Procedure is subject to the provisions of 
the Special Rent Act, namely, the Assam 
Urban Areas Rent Control Act, 1955 and 
the subsequent Acts extending up to and 
including the Assam Urban Areas Rent 
Control Act, 1972 which came into force 
on 2nd May, 1972. Since there is a speci- 
fic bar to any other appeal from the deci- 
sion of the appellate court in cases gov- 
erned by S, 9 of the 1955 Act and by S. & 
of the subsequent Acts, no second appea- 
lies, AIR 1965 SC! 1442 and Civil Rule 
No, 127 of 1974 (Gauhati), Rel. on, Case 
law discussed.. l 

(B) Interpretation of Statutes 
Ratio decidendi — What is decided is 
alone binding as a precedent: 

The fact that in number of decisions 
the High Court assumed: that a second 
appeal would lie cannot be said to form 
the basis of a precedent as to the main- 
tainability of a second appeal. AIR 1968 
Assam 66 (FB), Referred. 

K., P. Sen and A, K. A. Laskar, fo? 
Appellants; B., K. Das and A B, Chou- 
dhury, for Respondents. i 
LT/AU/E771/76/AS 


— 





AIR 1977 NOC 134 (GAUHATI) 
K. LAHIRI, J. 

“frengbam Sakthi Singh, Petitioner v 
Langpoklakpam Biraharj Singh, Opposite 
Party, . 

Civil Revn, Case No. 19 of 1975, D/+ 
31-8-1976; 

- (A) Evidence Act (1872), S. 115 — 
Estoppel — Delivery of possession — Fact 
admitted in earlier proceedings and als» 
concluded by court decisions — Party 
held estopped from pleading to the con- 
trary. 
(B) Civil P. C. (1908), Ss, 60 (c) and 
115 — Plea regarding applicability cf 
S. 60 (c) not taken in the first instance 
was allowed to be taken. 

S. Somorendra Singh, for Petitioner; 
A. Nilamani Singh, for Opposite Party, 
LT/BU/E748/76/TVN 
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AIR 1877 NOC 135 (GUJARAT) 
A. M. AHMADI, J, 

Shah Dahyabhai Premchand and 
others, Appellants v. Mohanlal Pitambar- 
das and others, Respondents. 

First Appeal No. 277 of 1972, DJ- 
5-11-1976. 

Bombay Public Trusts ‘Act (29 of 1950), 
S. 35 (1), 2nd Proviso — Investment of 
Trust money for purchase cf rights of 
judgment-creditors under a decree — 
Failure to obtain permission of Charity 
Commissioner does not render the tran- 
saction invalid. 


Failure to obtain permission of the 
Charity Commissioner before applying 
the trust fund otherwise than as provided 
by sub-section (1) of S. 35 of the Act does 
not render the transaction invalid, 

Section 35 does not provide that if 
the trustees make an investment in con- 
travention of sub-section (1), the entire 
investment shall be void. If such a con- 
struction is placed on sub-section (1), the 
result would be that the trust would lose 
the money and would be driven to a 
litigation against the party to whom the 
amount has been paid, which would be 
one to the intention of the Legisla- 
ture, 


Tlf S. 35 (1) is read in juxtaposition 
with S. 36, it becomes clear that where 
the legislature intended that the transac- 
tion should be invalid ab initio it made 
manifest its intention in clear and un- 
mistakable language. The language of 
sub-section (1) of S. 35, is, however, quite 
different and there is nothing in that pro- 
vision which would lead one to the con~ 
clusion that the investment made in con- 
travention of that section shall be invalid, 
On the contrary if the trustees failed to 
invest the trust money as provided in 
sub-section (1) of Section 35 of the Act, 
they would be liable to prosecution and 
conviction under S. 66 of the Act. That 
section, however, does not say that the 
transaction shall be void, AIR 1971 SC 
866, Referred, i 


S. N, Shelat, for Petitioner; 
Sanjanwala, for Respondent No. T, 


CU/CU/A985/771/GDR 
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AIR 1977 NOC 136 (HIM PRA) = 
1977 Sim LC 26 
E. S PATHAK, C. J. ; 

M/s. Rai Chand Dewan Chand, Apoli-~ 
cant v. Smt. R, K. Bhatnagar and others, 
Respondents, 

‘Civil Revn, No, 68 of 1975, D/- 116-8- 
1976. 

(A) East Punjab Urban Rent Restric- 
tion Act (3 of 1949), S. 13 — Application 
for eviction of tenant on ground of per- 
sonal requirement by only two out of 
four landlords — Objection as to non- 
joinder of the other landlords — Civil 
P. C. (1908), O. 1, R. 13 — T. P. Act (1832), 
S. 106 — Applicability. 

, Two out of four landlords made an 
application under the Act for the evic- 
tion, of the tenant, on the ground of per- 
sonal requirement, No objection was 
taken in the trial court as to non-joinder 
of the other landlords in the application 
Held: that such objection cannot be al- 
lowed: to be raised: at the appellate stage. 
(1841-46) 3 Moo Ind App 229 (PC); (1875- 
76) 3 Ind App 7 (PC); AIR 1936 PC 51, 
Rel. on, 

The E. P, Urban Rent Restriction Act. 
1913 is a self contained Act and the pro~ 
visions of S, 106, T, P. Act, are not aft- 
tracted to application under Rent Restzic< 
tion Act. AIR 1974 SC 818, AIR 1976 SC 
869, Rel. on; AIR 1976 SC 588, Not Fol, 

(B) Precedent — Two conflicting de- 
cisions — Later must be followed. 

Where two apparently conflicting de- 
cisions are rendered by the same Court 
the Iatter decision must be taken to lay 
down the correct law, 

(C) Transfer of Property Act (1832), 
S. 105 — Continuation of lease — Ac- 
ceptance of . rent “without prejudice” 
after notice to quit. is. no proof of con- 
tinuation of tenancy, ` 

D. P. Sud, for Applicant; A. C, Sud 
and: K. D. Sud, for Respondents, 
LT/LT/E437/76/KNA/SSG 





` AIR 1977 NOC 137 (J & K) = 
` 9976 Kash LJ 248 
MUFTI, J, 

Sattar Lohar, Appellant v. 
Hajam and others, Respondents. 

Second Appeal Ne. 30 of 1973, DJ- 
25-3-1976. 

(A) Civil P. C. (1908), S. 11 — Ees 
judicata — Decision of Munsif that suit 
was triable by Agriculturists’ Relief Act 
Court — Aggrieved party abiding by de- 


Jabar 
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cision and going to trial before Agricul- 
turists’ Relief -Act Court — Decision of 
Munsif cannot be challenged in appeal 
against decree of ‘Agriculturist? Relief 
Act Court, 

— (B) Civil P. C. (1908), O. 41, E. 33 = 
Powers of appellate court —- No appeal 
or cross-objection filed by successful 
party against order disallowing cosis — 
Still appellate court has power to grant 
such costs. 

S. K. Chakoo, for Appellants S. B 
Vohra, for Respondents. 
GT/HT/C184/76/JHS/RSK 

rit 

_AIR, 1977 NOC 138 (J & K) = 

1976 Kash LJ 204 

MUFTI, J, é 

.- Ashoor Sofi, Appellant v, Ghani Sofi 
and others, Respondents, 

Second Appeal No, 38 of 1973, D/s 
1-3-1976. 

(A) J. & K. Right of Prior Purchase 
Act (2 of 1983), S. 2 (3) and S. 14. 

A, a tenant filing suit for pre-emption 
against vendee, owner of mahal — Suit 
pending when S. 14 was amended by Act 
23 of 1959 giving tenants right of priority, 
— Section is not retrospective, and A’s 
suit cannot be decreed, AIR 1969 7 & K 
62 (FB), Rel. on. 

(B) Letters Patent (J. & K.), Cl. 12-5 
Leave to file special appeal under — 
Question concluded by Full Bench deci- 
Sion — Leave refused. . 

M, A. Nehvi, for Appellants R. N, 
Kaul, for Respondents, 
GT/HT/C183/76/KNA/MVI 





‘AIR 1977 NOC 139 (ORISSA) = 
43 Cut LT 165 
R. N. MISRA AND N, K. DAS, JJ. 
Bishnu Charan Rouľ, Petitioner v, 
“lag of Orissa and others, Opposite Par- 


Original Jurisdiction Case No, 986 of 
1976, D/- 9-11-1976. 

Orissa Gram Panchayat Act (1 of 
1965), S. 24 (2) — No-confidence resolu- 
tion passed against Sarpanch — Legality, 


` of — Procedure to be followed. 


The petitioner In this case was the 
Sarpanch of Gram Panchayat having 
nineteen members including him, Sixteen 
members of the Gram Panchayat asked) 
the Sub-Divisional Officer of the Gram; 
Panchayat for convening meeting for 
considering no-confidence motion against 
the Sarpanch and appended to the requis 


977" 


ition a draft copy of the resolution. 
‘hereafter meeting was convened by 
n D. O. where thirteen members voted in 
upport of the resolution while six per- 
ons including petitioner voted against it. 
The resolution was passed: The peti- 
ioner challenged the legality of the re- 
olution, 

Held that the procedure indicated 'n 
3. 24 (2) of the Act had been substantial- 
y satisfied before passing the resolution. 
Therefore it could not be challenged. 


Held also that when once a valid re- 


juisition for a meeting for no-confidence . 


notion against a Sarpanch is made there 
s no scope for its withdrawal. 

It cannot be contended that unless a 
‘esolution ig proposed and seconded, and 


tı debate follows, the resolution cannot. 


ye said to have been carried. 


R. Mohanty, for Petitioner; Govt, 
Advocate and R. €. Patnaik, for Opposite 
Parties, 


3T/C'T/A390/77/RSV/WNG 





AIR 1977 NOC 140 (ORISSA) = 
(1976) 2 Cut WR 860 = 43 Cut LT 63 
N. K. DAS, J. 

Dr. Lakhiram Gupta, 
5, Paikarai, Opposite Party. 

Civil Revn. No, 210 of 1975, D/+ 
12-10-1976. 

Civil P. C. (1908), O. 17, Kr. 2 and 3 
— Applicability — On 10-3-1975 one wit- 
ness for defendant examined at his in- 
tance — Plaintiff praying for adjourn- 
ment — Suit posted on 9-6-1975 for hear- 
ing — Both sides absent on 9-6-1975 when 
the case was called — Case fixed for 
judgment on 19-6-1975 — Plaintiff little 
later attending with witnesses and apply- 
ing to take up examination of his wit- 
nesses -— Application rejected under O: 17, 
R. 3 — Order not proper. 

When the plaintiff is absent on a date 
to which the suit is posted for hearing, 
R. 3, O. 17 is not applicable and in that 
zase provisions of R. 2, O. 17, C. P. C., 
are applicable and the Court is to dispose 
of the case according to the provisions of 
2.9, C. P. C. To apply the provisions of 
D. 17, R. 3 it is necessary that (1) time 
nust have been granted to take all or 
my of the steps mentioned therein; (2) 
‘here must have been a default in taking 
such steps; (3) and the party concerned 
should have appeared in Court. In view 


Petitioner v. 


of the aforesaid provisions, the finding of. 
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the Munsif that even though both sides 
were absent on the 9-6-1975 to which the 
suit had been posted for hearing, provi- 
sions of R. 3, O, 17 would be applicable 
because on 10-3-1975 he had recorded the 
evidence of one witness for the defendant 
by exercising the powers of R. 16, O. 18, 
C.'P. C, is not sustainable. AIR 1967 
Orissa 14; AIR 1964 Orissa 246; AIR 1970 
Orissa 149; (1975) 2 Cut WR 601, Rel. on, 
R. C. Patnaik and -P. K. Misra, for, 
Petitioner, 
LT/LT/E425/76/MNT 





AIR 1977 NOC 141 (PAT) = | 
1976 BBCJ 626 
HARI LAL AGRAWAL, Je- 

Ram Lakhan Chaudhary and another, 
Appellants v, Raj Narain Sah and others, 
Respondents, 

A. F. A. D. No. 740 of 1974, D/~ 23-6- 
E976. i 

_ (A) Houses and Rents — Bihar Build- 
ings (Lease, Rent and Eviction) Control 
Act (3 of 1947) — Eviction petition by A 
on ground of personal requirement — A 
dying pending application and his grand- 
sons (members of joint Hindu family) 
substituted for A — Grandsons could pro- 
secute the application on same cause of 
action — They can also rely on their own 
personal necessity. AIR 1975 Pat 154, Rel. 
on, 

(B) Houses and Rents — Bihar Build- 
ings (Lease, Rent and Eviction) Control 
Act (3 of 1947), S. 8-A (2) — Bihar and 
Orissa Municipal Act (7 of 1922), S. 133 — 
T. P. Act, S. 108 (g) — Adjustment of tax 
paid by tenant, towards rent, 

There is no conflict between the three 
provisions referred to above, AIR 1964 
Pat 401 (FB), Rel. on. 

A tenant paying taxes, in the absence 
of the conditions and limitations laid 
down by S. 133 of the Municipal Act, is 
not protected by the privilege provided 
under S. 8-A (2) of the Rent Control Act 
and cannot claim to adjust the taxes paid 
jks the-rent due — The failure to 

pay the rent in such a case is a default in 
the payment of rent and the tenant would 
be liable to be evicted. 

Jaleshwar . Prasad and Parmanand 
Sharma, for ` Appellants: Bishwanath 
Agrawal and Rajendra Prasad, for Res- 
pondents. 

TT) T/D239/76/KNAIVSS i 


m, 
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AIR 1977 NOC 143 (RAJ) = 
1976 WLN 622 
GUPTA, J, - 
Mishrilal, Appellant v. Shiv Charan 
and another, Respondents, 
Civil Mise. Appeal No. 42 of 1976, 
D/- 12-5-1976. 


(A) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), Sec- 
tion 14 (2) (a) amended by Act (14 of 
1976) — Retrosp2ctive operation of — 
Amended section applies to suits and ap- 
peals pending at the time the Amend- 
ment Act came into force. 


The provisiors of the amended S, 14 


(2) would clearly be attracted to pending 
appeals inasmuch as it would be. the de- 
cree that would be final decree in the 
case and after the appeal is decided the 
decree passed by the trial Court will 
necessarily merge in the decree passed 
by the appellate Court, AIR 1976 Raj 17 
and Second Appeal No, 262 of 1974 de- 
cided on 10-2-1976 (Raj.) and AIR 1976 
Raj 244, Foll. 


(B) Civil P.C: (1908), O. 41, R. 23 
(as amended by Rajasthan amentiment)— 
Amendment provisions empower remand 
of suit in the interest of justice — Fet- 
ter that remand could be ordered only 
where the suit is disposed of on prelimi- 
nary point no langer exists, AIR 1976 
Raj 17 and Second Appeal No. 262 of 1974 
decided on 10-2-1976 (Raj), Foll.; ATR 1976 
Raj 244, Diss, from. 


R. S. Kejriwal, for Appellant, 
K1/LT/E250/76/SBB 
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AIR 1977 NOC 144 (RAJ) = 
1976 WLN 494 = 
1976 Raj LW 479 
RAJINDAR SACHAR, J. : 
Nandlal, Petitioner v. The State oi 
Rajasthan and others, Respondents. 
Civil Writ Petn. No, 922 of 1975, D/- 
13-8-1976. 


(A) Rajasthan Panchayat Act (21 of 
1953), S. 19 (2) — “Total number of 
members” — Meaning of — Expression 
kas meaning as assigned to it in S. 3 (56), 
Rajasthan Municipalities Act (38 of 1959), 


The positior: is that Section 19 (2) 
uses an expression ‘the total number of 


fla 


O ALR 


members of Panchayat? and as there is 
no definition of the same, by virtue of 
Section 2 (16) of the Panchayat Act one 
has to go to the Rajasthan Panchayat 
Samitis and Zilla Parishads Act for assign- 
ing it a meaning. The Samitis Act how- 
ever also does not define the expression 
‘total number of members’ and therefore 
by virtue of Section 2 (16) of the Sami- 
tis Act one must invoke the law for the 
time being in force relating to Municipa- 
lities which means the Rajasthan Muni- 
cipalities Act (88 of 1959). Therefore, the 
words ‘total number of members’ in Sec- 
tion 19 (2) of the Panchayat Act will have 
to be read as the total number of mem- 
bers holding office at the time as defined 
in S, 3 (36) of the Rajasthan Municipali~ 
ties Act. Hence as at the time when no- 
confidence motion was passed against the 
Sarpanch 10 members out of 11 fixed for 
Panchayat were holding office and 3/4th 
of them, ie. 8 voted against the Sar- 
panch, his office must be deemed to be 
vacant. ILR (1969) Raj 943 and AIR 1975 
Raj 200 Foll. ILR (1960) Raj 890 Ref.. 


(B) Rajasthan Panchayat and Nyaya 
Panchayat (General) Rules (1961), Rr. 16, 
17 and 18 — Declaration of result of 
voting and submission of report by Pre- 
siding Officer to concerned authority — 
Latter if can interfere with decision of 
Presiding Officer. 


Where the Presiding Officer declares 
under R. 16 the result of voting and then 
submits the report under R, 16 of the 
proceedings to the Officer-in-charge of 
Panchayats or other authority referred ta 
in Cl. 14 of R. 16, it is competent for the 
latter to see if a motion of no confidence 
had been legally passed and can interfere 
with the decision of the Presiding Offi- 
cer, 


G. M. Lodha with N. M. Lodha, for 
Petitioner; K. C. Bhandari, Dy. Govt 
Advocate, for Respondents, 


IT/JT/D260/76/GMJ, 


. 1977 


AIR 1977 NOC. 144-145 (ALL): 
1977 'T. AC, 159- 
K. N. SINGH AND N. D. OJHA, JJ. - 
Iqbal Ahmad and others, Petitioners v. 


Competent Authority and others, Resp2n- 
dents. - 

Writ Petn. No. 1502 of 1976, D/- &2- 
1977. 


U. P. Motor Vehicles (Special Provisions} 
Act (1976), S. 4 — Jurisdiction — Competzat 
Authority authorising plying of mini bus on 


route not covered by approved Scheme _. 


Validity of such authorisation.. 


‘Held that, the competent Authority in ET 


Act has jurisdiction to authorise the plying of 
a Mini Bus as a stage carriage only in relaton 
to an area or route covered by an approved 
Scheme. In the instant case it was admitted 
by the parties that the route where the au- 
thorisation was given by the competent au- 
thority for plying of the Mini Bus was not 
covered by any approved Scheme, therefore 
the Competent Authority had no jurisdict-on 
to authorise the plying of the Mini Bus of the 
respondents. 

It was further held that under S. 4 the 
Competent Authority has jurisdiction to issue 
authorisation on a route which is within “sp2- 
cified limits” and further if it is covered by 
an “approved Scheme”. Both the conditicns 
are required to be satisfied before a mini-cus 
can be authorised to ply as a Stage-Carriaze 
on such a route. If any of the two conti- 
tions are not satisfied the Competent Autko- 


rity has no jurisdiction to exercise powers 
under S. 4 (1) of the Act. 
R.. A. Sharma, for Petitioners; L. P. 


Maithani and S. Malik, for Respondents. 
CU/DU/A782/77/RSV/WNG ` 


AIR 1977 NOC. 146 (ALL.) 
(LUCKNOW BENCH) 
PREM PRAKASH, J. 
Smt. Ratna Devi, Petitioner v. Smt. Vidya 
Devi‘ and another; Respondents. 
Civil Revn. No. 155 of 1972, D/- 
1976. d 
Civil P. C., S. 115 — Powers of revisional 
Court — Revision against certain order — 
Order upheld by revisional Court which s10 
motu quashed another order of trial Court, 
without giving reasons and without giving 
notice to parties about such quashing — Re- 
visional order of quashing held illegal. 
In the instant case, the trial Court ordered 
a person to be added as a defendant on Lis 


1977 Notes/5 VI 


15-9- 


ed. (Registration Act (1908), 
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paying costs. The. plaint was amended and 


- a written statement. was filed by the person. 


He was, however, absent when the case was 
taken up and he not having “paid the costs 
the Court ordered that the written statement 
would not be accepted and further ordered, . 
suo motu, that the application of the person 
for being’ impleaded as a defendant was re- 
jected and the previous order impleading him 
as a defendant was set aside. 


-Held, the revisional order quashing the 
order of the trial Court impleading the person 
as a defendant, was illegal inasmuch as no 
notice of such quashing was given to the par- 
ties and the revisional order gave no reasons 
for passing its order and even did not mention 
that the trial Courts’ order was without 
jurisdiction or illegal. 


K. B. Sinha, for Petitioner. 
CU/DU/A695/77/PKK/WNG 


AIR 1977 NOC. 147 (ALL.) 
‘(LUCKNOW BENCH) 
HARI SWARUP J. 

Smt. Roop Rani, Petitioner v. Deputy Direc- 
tor of Consolidation U. P. Lucknow and 
others, Opposite Parties. 

Writ Petn. No. 689 of 1978, D/- 20-10- 
1976. 


(A) Evidence Act (1872), S. 65 — Will — 
Proof — Registered will lost — Certified 
copy containing endorsement of Registrar 
under S. 60 of Registration Act produced — 
One of the attesting witnesses proving his 
own signature and those cf executant and 
other witnesses —- Held that will was prov- 
S. 60). 

(B) U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), Ss. 171 and 169 — 
Devolvement of holding by will — Bhumi- 
dhari entitled to bequeath property by will 
ander S. 169 — Holding therefore cannot de- 
volve by inheritance when there is a will. 


U. C. Srivastava, for Petitioner; Z. Jilani, 


. for Opposite Parties. 


CU/DU/A699/77/SBB/WNG 


AIR 1977 NOC. 148 (ALL.) 
- M. P. MEHROTRA, J. 
. Abdul Gani, Appellant v. Smt. Chandroo, 
Respondent. 


Second Appeal No. 425 of 1975, D/- 6-l- 
1977. é 
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(A) Civil P. C. (1908), Ss. 100 and 101 — 
Question of law —- Construction of documen! 
is a question of law. : 


(B) Specific Relief Act (1963), S. 21 (2) — 
Discretion to award compensation — Use of 
— Agreement of sale — Purchaser paying 
part consideration and put in possession 
Stipulation in agreement entitling seller to 
repay amount paid within stipulated period 
after which purchaser was entitled to get 
sale deed executed through Court — Suit by 
purchaser after stipulated time for specific 
performance — Decree for money paid in- 
stead of specific performance held not justifi- 
ed — Inadequacy of consideration, by itself, 
is no ground for refusing specific perform- 
ance, AIR 1959 Cal 302 and AIR 1971 All 
189 and ATR 1952 All 602 and (1909) ILR 
81 All 68 (PC), Dist. - 

(C) Specific Relief Act (1963), S. 9 — Ab- 
sence of notice to defendant -—— Omission to 
prove service of notice to defendant before 
filing suit does not by itself disentitle plain- 
tiff from obtaining decree for specific per- 
formance. 


S. J. Haider, for Appellant; V. Sahai, and 
B. Dayal, for Respondent. - 


BU/DU/A556/77/SBB/WNG 





AIR 1977 NOC. 149 (ALL.): 
1977 ALL WC 165 
M. P. MEHROTRA, J. 
Raj Bahadur Singh and others, Appellants 
v. Smt. Gaura, Respondent. 
Second Appeal No. 219 of 1966, D/- 14-2- 
1977. 


(A) U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 229-B — Juris- 
diction of Civil Court — Relief of declara- 
tion —. Suit by recorded tenureholder for 
permanent injunction restraining defendants 
from interfering with his possession held 
cognisable by Civil Court — Filing of suit 
in Revenue Court fcr declaratory relief not 
obligatory. 


Declaratory suits, sven under specific Re- 
lief Act, are in the nature of permissive re- 
medy. A party is nct bound to file such & 
suit and the Court is not bound to grant the 
declaration. Where the recorded tenure- 
holder’s possession is disturbed, it is not ob- 
ligatory that he should file a suit for declara- 
tion under S. 229-B in the revenue Court, 
merely because his recorded tenure-holdership 
is questioned by defendant in the written 
statement. 


ALR. 
On facts of the instant case, the recorded 


- tenureholder was not obliged to file a de- 


claratory suit under S. 229-B. of the U. P. 
Act I of 1351. The suit for a permanent in- 
junction restraining the defendants from in-| 
terfering with his possession over the plots’ 
in suit, was cognisable by the Civil Court. 


(B) U. P. Zamindari Abolition and Land. 
Reforms Act (1 of 1951), S. 381 (1-A) — Ob- 
jection to Court’s jurisdiction — Entertain- 
ment of by Appellate or revisional Court — 
Permissibility of. = f 


In the instant case, even though the ques- 
tion of jurisdiction was raised at the earliest 
stage in second appeal by the appellants still, 
the sécond condition laid down in the section 
that there should be consequent failure of 
justice by the tria] in the wrong forum, was. 
not satisfied. It had not been shown that 
by the trial of the suit in. the Civil Court 
there was any consequent failure of justice: 
Therefore the question of jurisdiction could 
not be allowed to be raised. AIR 1954 SG 
840, Referred. 


Miss N. A. Rehman; for Appellant, S. Gs 
for Respondent. . 


CU/CU/A804/77/AS/WNG — 


AIR 1977 NOC. 150 (ALL) 
M. P. MEHROTRA, J. 
Farooq Akbar Khan, Appellant v. Mohiud- 
din, Respondent. 


Second Appeal No. 556 of 1964, D/- 16-11- 
1976. : 


(A) Civil Procedure Code S. 48 (Before: 
its repeal by the Limitation Act of 1963); — 
12 years period must be computed from date 
of decree in second appeal where there has 
been such appeal. 


(B) Limitation Act (1908), Art. 182 — Dis- 
missal of first application for execution on 
22-8-1958 — Second application on 20-1- 
1959 is within time. 

(C) Civil Procedure Code, S. 151 — Error 
of Court — Court has jurisdiction ta correct 
the same suo motu. 

A Court has ample jurisdiction to correct 
its own error and it is well established that 
it has inherent jurisdiction to set right im- 
advertent error committed by it and to. see: 
that no party is -put to prejudice on account. 
of its own mistake. 


(D) Civil Procedure Code, Order 20 R. IZ 
— Decree for partition and mesne profits — 
Date from which it should be granted. f 


1977 


. The award of mesne profits in a decree for 
partition must be in accordance. with the pro- 
visions of R. 12. It- is not permissible to 
escape, the provision by invoking the. provi- 
sions of R. -18. , A 

The relevant date from which the period of 
8 years should be computed for ascertaicing 
the future mesne profits is the date of the 
final appellate decree where there has been 


an appeal or second appeal. AIR 1959 All 
242, Rel. on. > 
Bashir Ahmad, for Appellant; Radha 


‘Krishna and Santosh Kumar, for Respondent. 
LT/AU/E709/76/KNA 





‘AIR 1977 NOC. 151 (ALL... 
(LUCKNOW BENCH) 
D. N. JHA, J. 

Sri Krishna and another, Petitioners v. The 
Deputy Director of Consolidation Rae Bereli 
and others, Opposite Parties. 

Writ Pein. No. 422 of 1970, D/- 2411- 
1976. ` 

U. P. Zamindari Abolition and Land Re- 
forms Act (1 of 1951), S. 20 (b) — The term 
‘occupant’ — Person recorded as sub-terant 
would be entitled to be deemed to be oc- 
cupant. Observations in AIR 1964 All 498 
{FB) held no longer good law in view of AIR 
1965 SC 54. 

When it has not been urged that the emtry 
recorded in favour of the sub-tenant was 
not in accordance with the provisions of the 
Land Revenue Act and the Land Records 
Manual governing the making of an entry 
of an occupier, the recorded entry has to be 
accepted and the sub-tenant would be en- 
titled to be deemed to be an occupant. AIR 
1965 SC 54, AIR 1974 All 887 (FB), Rel. on. 
Observations in AIR 1964 All 498 (FB) Feld 
no longer good law in view of AIR 1965 SC 
54 > i 


Bishun Singh, for Petitioner; H. D. Sriwas- 
‘tava, for Respondent. — i 
CU/DU/A703/77/AS/WNG 


{ 


AIR 1977 NOC. 152 (ALL): 
ʻ 1977 ALL WC 66 
B. N. SAPRU, J. 

Mohammad Habib, Petitioner v. Deputy 
Director of Consolidation, Jalaun and -oth2rs, 
Qpposite Parties. . 

Civil Misc. Writ No. 1186 of 1972, D/- 
24-11-1976. : . E 
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- (A) U. P. Consolidation of Holdings Act 
(5 of 1954), S. 40 — Lands Records Manual 
Para A-102-C — Non-compliance with. 

The entries as to possession of a party in 
the revenue records cannot be said to have 
no weight or legal effect whatever. The De- 
-puty Director of Conégolidation has ‘power 
to direct as to. what value should be given to 
the entries but he cannot hold that they are 
of no legal effect whatever. 

(B) Constitution of India, Art. 226 — Find. 
ing of fact based on emor of law — Jurisdic- 
tion of High Court to interferé in writ peti- 


_ tion. 


Where a finding of fact suffers from a 
manifest error of law, the jurisdiction of the 
High Court to interfere with such finding is 
not excluded. re - 

Held further that where the Deputy Direc- 
ar of Consolidation gave no reasons in his 
order for rejecting the entries in the settle- 
ment register, his not doing so is a manifest 
“error of law inasmuch as there is a presump- 
tion of the correctness of the Settlement en- 
tries. l 

Held also that it was not for the High 
Court in its writ jurisdiction to substitute its 
judgment for that of the Deputy Commis- 
sioner. 

The case was therefore remanded for de- 
ciding the case afresh in the light of the ob- 
servations made above. 

Sankatha Rai, for Petitioner, Sachita Nand 
Sahai. S. C., for Opposite Parties. 


LT/AU/E708/76/KNA 


` AIR 1977 NOC. 153 (ALL) 

_ HARI SWARUP, J. i 

Shyam. Lal, Appellant v. Permanand, Res- 
pondent. N 

` Second Appeal No. 8176 of 1965, D/- 

6-12-1976. : j i 

(A) Limitation Act (1963), Sch. Art. 22 — 

-Amount advanced whether loan or deposit — 

Use of word ‘Jama’ in the entry — Shows 

prima facie that it was a transaction of de- 


- posit. AIR 1956 All 63, Foll, 


(B) Limitation Act (1968), Sch. Art. 22 — 
Starting point of Limitation — Demand — 
Meaning. 

It is not every request of money that means 
a demand ‘within the meaning of Art. 22 of 
the Limitation Act. For purposes of calculat- 
ing limitation it has to be a definite demand 
and not a request which is withdrawn at the 
If a demand for 
the return of money is made, but is practi- 
zally withdrawn at the request of the debtor, 


_ statement about earlier 
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it would cease to be a “demand” for purposes 
of Art. 22, AIR 1934 Al] 11, Fol. 


(C) Civil P. C. (1908), O. 8, R. 2 — Plead- 
ings — Practice — No pleading in written 
demand Court 
finding new date of demand from statement 
of defendant and holding that the claim was 
not maintainable as not within limitation from 
earlier demand — Held — In, the absence of 
pleading of earlier date of demand, suit could 
not be thrown out as barred by limitation. 


Y. K. S. Chaudhary, B. D. Dwivedi and N. 
A. Kazmi, for Appellant; K. M. Sinha and B. 
K. Singh, for Respondent. 


AU/BU/A191/77/ABO 


| 


‘ATR 1977 NOC. 154 (ALL.)¢ 
1977 ALL LJ 111 
K. C. AGARWAL, J. , . 
Shyam Dass, Applicant v. 8rd Addl. Dist- 
rict and Sessions Judge and others, Respon- 
_ dents. 
Civil Mise. Writ No. 4821 of 1974, D/- 
23-7-1976. P 


(A) U. P. Urban Buildings (Regulation of ` 


Letting, Rent and Eviction) Act (18 of 1972), 
Ss. 21 and 16 — Appeal against order re- 
jecting application under S$. 21 — Appellate 
authority cannot decide the appeal as if aris- 
ing from application under S. 16. 


It is not open to an appellate authority 
hearing an appeal against an order of pre- 
scribed authority rejecting an ` application 
under S. 21 to create a new case by treating 
the appeal as arising out of an application 
under S. 16. Although some of the con- 
siderations fcr deciding an application under 
S. 21 and one under S. 16 (2) are overlapping 
‘the authorities who decide applications under 
S. 21 and S. 16 are different; therefore an ap- 


plication decided by the prescribed authority . 
under S. 21 cannot be treated as an applica- i 


tion under S. 16. 


(B) U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 1972), 
S. 12 (2) — Applicability —- Not retrospec- 
tive — Does not apply where partner was 
admitted before coming into force of the 
new Act. AIR 1969 sc. 1291, Dist. 

_V.N. Khare and S. C. Khare, for Apelisant 
S. C. for Respondents. 


JT/KT/D451/76/SBB/WNG ` 


ALR 


AIR 1977 NOC. 155 (ANDH PRA): 
(1976) 2 APLJ (HC) 382 
MUKTADAR, J. 

K. Gangadhar Reddi, Petitioner v. ‘The 
Additional. Revenue Divisional Officer, LR 
Tribunal Penukonda, Respondent. ' 

C. R. No. 610 of 1976, D/- 11-8-1976. 


A. P. Land Reforms (Ceiling on Agricultu- 
ra] Heldings) Act (1 of 1973), S. 3 (d) Gi) — 
Determination of ceiling — Double wet crops 
land — Land must actually yield two crops a 
year — Capability of raising two crops not 
contemplated. ; 


Under Cl. (iii) to sub-section (d) of S. $ 
the Act, a land which was capable of ai 


‘two crops per fasli year with the use.of water 
from a tube-well constructed by the Govern- 


ment could be treated as “double crop wet 
land”. But the word ‘capable’ is singularly 
absent in sub-section (d) and Cl. (ii) of S. 3 
of the Act. Therefore, when the Legislature 


- has purposely omitted to use the word ‘capa- 


ble’ in Cl. (ii) and having. regard to the de- 
finition of wet land in S. 8 (v) of the Act, 
it is not possible to introduce the concep- 
tion of capability-in treating a wet land as 
double crop wet land when such land is not 
irrigated with the water from a tube-well con- 
structed by Government or any other person. 
Thus it is clear that when those portions of 
the land which could not be irrigated with 
water from Government source should not be 
considered as double crop wet lands, their 
eapablity of yielding double crops cannot be 
taken into consideration when the Legislature 
has not so provided. 


O. Adinarayana Reddy, for Petitioner. Govt. 
Pleader,. for G. A. D. on, behalf of Respon- 
dent. 


CU/CU/AT71/77/ABO/MVJ 


AMR 1977 NOC. 156 (ANDH. PRA.) 
S. H. SHETH, J. 

K. Satyanarayana Reddy, Petitioner v. The 
Hyderabad, West Co-operative ‘Land Mort- 
gage Bank Ltd., Nimboladda, Hyderabad and 
others, Respondents. 

Writ Petn. No. 1859 of 1975, D/- 18-10- 
1976. ` À 

A. P. Co-operative Societies Act (7 of 
1964), S. 101 (1) — Certificate of attachment 
— -Quasi-judicial proceedings — Enquiry by 
Registrar or Deputy Registrar — Opportunity 
to the other side to be heard ‘essential. 


The issuance of the certificate by the Re- 
gistrar to the bank for recovery of any 
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amount from the debtor of the bank represents 
a quasi-judicial proceeding. The expression 
“after making such enquiries as he deems fit”. 
does not mean that the Registrar who acts 
as the quasi-judicial authority is exonerated 
from the obligation of making any enquiry 
whatsoever. This expression only emphasises | 
the manner of enquiry without exonerating 
him from holding it. Sub-s. (1) of S. 10- 
therefore casts upon the Registrar or the De- 
puty Registrar as the case may be an ob- 
ligation to make an enquiry before issuing 
the certificate. There cannot be an enquiry 
where the opposite side has not been heard. 
No order can be made or no certificate can 
be issued under S. 101 against any one un- 


- less he had a reasonable opportunity of being 


7. 


heard in defence. 


_ A. Venkatarami Reddy, for Petitioner; F. 
M. Gopala Rao, for Respondents. 


CU/CU/AT70/7T7/SSG 


AIR 1977 NOC. 157 (CAL): 
(1976) 2 CAL LJ 118 


` PRADYOT KUMAR BANERJEE AND 
RAM KRISHNA SHARMA, JJ. 


Hassain Bibi and others, Appellants v. 
Enayatulla Khan (Dead) and others, Respon- 
dents! 

A. F. O. D. No. 987 of 1969, D/- 9-7- 
1976. ; 

(A) Mohamedan Law — Joint family and 
joint family business — Property — Acquisi- 
tion — Presumption of jointmess in favour of 
joint family, if attracted — Suit for partition 
— Maintainability. 


Under the Mohamedan Law, jointness of 


family is not recognised at ‘all though various - - 


members of a Mohamedan family live in com- 
mensality and they do not form a joint family 
in the sense in which that expression is used 
with regard to the Hindu in Hindu law and 
there can be no presumption of jointness in 
favour of thé joint family in the matter of 
acquisition of the property obtainable -in the 
Mohamedan law. If a property is pur- 
chased by one brother when the two 
brothers live together’ jointly there is 
no presumption that the property was 
purchased with the joint fund. Assuming the 
brothers carried on certain business jointly, 
there cannot be a joint family property if one 
of the brothers purchased the property in his 
own name. (1882) ILR 8 Cal 826, Foll. AI 


_ 1982 Cal 588, Disting. ` 


157-158 
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Under the Mohammedan law there cannot 
be a joint family property and the question 
of partition between the two brothers carrying 
on business jointly does not arise. Thus, the 
suit by one brother against other (who lived 
jointly for sometime in the past) for partition 
of properties purchased from the joint fund 
was, under the facts and circumstances of the 
case, not maintainable, more so when ad- 
mittedly the brothers were involved in the 
illegal business of smuggling and the pro- 
perty was purchased out of the said illegal 
business or on the other hand their assets 
were out of the illegal transaction. Case law 
discussed. 


(B) Evidence Act (1872), S. 8 — Evidence 
— Appreciation of —- Duty of Court. 


The maxim 
omnibus (false 
every thing) 


falsus ‘in uno falsus in 
in one thing, false in 


is neither a sound rule 


of law nor a rule of practice. Hardly 
` one comes across a witness whose evidence 


does not contain a grain of untruth or at any 
rate exaggerations, embroideries or embellish- 
ments. It is, therefore, the duty of the Court 
to scrutinise the evidence carefully and, in 
terms of the felicitous metaphor, separating 
the grains from the chaff. But, it cannot ob- 
viously disbelieve the substratum of the pro- 
secution case or the material parts of the evi- 
dence and ‘reconstruct a story of its own out 
of the rest. AIR 1965 SC 277, Rel. on. 


(C) Evidence Act (1872), S. 18 — Admis- 
sion in plaint — Admissibility — Plaint in 
other case not properly verified — Admission 
of plaintiff who is defendant in present suit 
for partition — Admission in-said plaint, held 
could not be used ‘as against present defen- 
dant, — (Civil P. C. (1908), O. 6. R. 15). 
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AIR 1977 NOC. 158 (CAL.) 
N. C. MUKHERJI AND B. C. RAY Jj. 


Shyamlal Majumdar and Ors., Petitioners 
v. M/s. M. L. Damla and Co., Opp. Party. 


Civil Revns. Nos. 4317 to 4819 of 1975, 
D/- 22-2-1977. 


Calcutta Thika Tenancy Act (2 of 1949), 
S. 27 — Civil P. C. (1908), O. 41, R. 23 — 
Appellate: authority under S. 27 is persona 
designata and not court — It has no power 
of remand — Held that Order of appellate 
authority in the case was not order of re- 
mand. — i 


The Appellate Authority under the Calcutta 
Thika Tenancy Act is a persona designata 
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and not a court within the meaning of -he 
Code as defined in Bengal, Agra and Assam 
Civil Courts Act and has not got the power 
of remand. {1956) 60 Cal WN 1082 and AIR 
1958 Cal 589, Rel. on. 

Where in a proceeding under S. 5 for eject- 
ment on ground of default in payment of rent 
the controller in assessing arrears of rent al- 
lowed interest under S. 23 upto the date of 
the suit and refused interest for post suit ar- 
rears and the appellate authority disagreed 
with the controller on point of law, set aside 
his order, allowed interest on post suit arrears 
and sent the cases back only.for assessment 
of such arrears it was held that the order 
was not an order of remand within O. 4l, 
R. 28 of Code. 


(B) Calcutta Thika Tenancy Act (2 of 
1949), Ss. 5 and 28-A (2) — Proceeding 
under S. 3 for ejectment of tenant on ground 
of default in payment of rent — 
authority granting interest on post suit ar- 
rears of rent commits illegality — S. 28-A (2) 
which provides for damages does not apply. 

Nripal Chandra Roy Choudhury and 
Ranajit Kumar Mukherjee, for Petitioners; 
Biswajit Ghosh and S. K. Mitra, for Opp. 
Party. 





CU/DU/A967/77/MVJ 
AIR 1977 NOC. 159 (CAL.) 
S. C. GHOSE, J. 
Kissenlal Verma v. Khaleda Sultana aad 


Ors. 

Suit No. 1165 of. 1962, D/- 1-9-1976. 

(A) Guardians and Wards Act (1890), 
Ss. 29 and 30 — Appointment of guardian of 
property ky Court — Powers of alienation — 
Lease of property with permission of Court 


— Guardian exceeding authority — Transac= - 


tion is void. 

It is true that if a guardian exceeds the 
authority conferred upon him by S. 29 of the 
Act, the transfer made in contravention of 

_the said section would be voidable at the 
instance of any other person affected thereby. 
In the instant case the guardian did not act 
on his own. He came to the Court and ask- 
ed for the leave of the Court to grant the 
lease to the pleintiff on certain ` terms. 
Considering all the pros and cons of 
the mattar the Court was pleased to 
grant the leave on those terms. Here 
the authority of the certificated guar- 
dian did not flow from being the guardian; 
but' from the order made by the Court. The 
power to grant the lease was circumscribed 


Notes of Cases 159-160 


Appellate . 


A.I. R. 


by the order made by the Court and the 
guardian could not exceed the authority con- 
ferred upon him by the Court. In such a case 
if the guardian ‘exceeds the authority with 
which he is clothed, the transaction entered 
into by him. would not be merely voidable 
but void. Otherwise there will be no sanctity 
of the order of the Court or the authority 
conferred by the Court upon the guardian 
and in such cases S. 80 of the said Act is not 
applicable. 

(B) Deed — Construction — Part of deed 
illegal — Effect. 

It is the general principle of construction 
of a document that a document should be so 
construed as it remains valid if possible and 


if there be any illegality in any part of a | 


document and if that part can be 
blue pencil rule should be applied. 

(C) Contract Act (1872), S. 63 — Waiver 
of promise. 

Under S. 68 a promise may be remitted. or 
dispensed with. Similarly the right of the 
plaintiff .in. the contract could be waived. In 
the facts and circumstances of the case it 
would not be far from truth to say that the 
défendants relied on the representations made 
in the letters and the long inaction on thé 


severed, 


part of the plaintiff and believed that the * 


plaintiff's right, if any, under the deed of 
lease had been waived by the plaintiff. 


CU/CU/A971/77/MVJ 


AIR 1977 NOC. 160 (DELHI); 
1977 RAJDHANI LR 34: 
1977 REN CR 486 
YOGESHWAR DAYAL J. 

Tilak Ram, Petitioner v. Smt. Maya Devi, 
Respondent. 

Civil Revn. No. 596 of 1976, D/- 11-11- 
1976. 

Delhi Rent Control Act (18 of 1976), Sec- 
tion 14-A (1) — Benefit of S. 14-A (1) — 
Who can claim — Allottee — Person allotted 
residentia] premises by Central Government 
asked to vacate — House owned by his wife 
already let out — Application by her to re- 
cover immediate possession under S. 14-A 
(1) — Not maintainable as she was not allottee 
of Govt. premises and asked to vacate — 
Her tenant can contest the application. 

Ram Sarup Chaudhary, for Petitioner; K. 
L. Sethi, for Respondent. 


AU/CU/A125/77/PKK 
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AIR 1977 NOC, 161 (DELHI): 
‘1977 RAJDHANI LR 67: 
1977 REN CR 266 
YOGESHWAR DAYAL J. 


Harbhajan Singh, Appellant v. 
Chopra, Respondent. 


S. A. O. No. 80 of 1976, D/- 23- 11-1976. 


(A) Transfer of Property Act (1882), S. 106 
— Presumption under — Presumption arises 
only in the absence of contract to the con- 
trary — Contract for lease of 11 months with 
clause for extension by mutual consent 
Further provision for notice of one month 
after expiry of duration of lease — Presump- 
tion as to duration of lease cannot arise. 


(B) Transfer of Property Act (1882), S. 106 
—- Scope — Provision does not provide mode 
of determination — Provision provides arti- 
ficial duration of lease and its determination 
— Lease providing for determination by notice 
— Notice not of the kind required under the 
section — Provision does not apply. AIR 1959 
J and K 15; ATR 1951 Sau 64; AIR 1943 Bom 
306 and AIR 1923 Lah 659, *Dissented from. 


Section 106 of the T. P. Act is merely a 
, deeming provision and provides an artificial 
* period as to duration of lease and its deter- 
mination. Its purpose is merely to provide 
for duration of lease in the absence of a 
contract or local law or usage. Its purpose 
is not to provide as to how the lease is ‘to 
be determined. It is merely a ‘rule of pre- 
sumption, in the absence of a contract to the 
contrary as to the duration of the lease. The 
section cannot apply where a lease is expres- 
sed to be determinable by notice but the 
notice is not of the kind required by the Sec- 
tion. Parties may provide for a longer or 
shorter notice than that required under the 
Section for determination of lease. In either 
case, S. 106 will not apply. Thus where a 
lease which was for a duration of 11 months 
provided for a notice of one month for vaca- 
tion of premises after expiry of lease, and 
the lessor by way of abundant caution gave 
a notice of two months which, however, did. 
not expire with the end of tenancy month. 

Held that as the notice given was in ac- 
cordance with the contract, it was perfectly 
valid even if it did not end with the end of 
the month of tenancy. AIR 1959 J. and K. 87; 


1977 


P. N 


‘AIR 1955 Raj l; AIR 1924 Nag 220 
(1); AIR 1928 Lah 348; AIR 1957 
Raj 118; AIR 1961 Madh Pra 188; 


AIR 1962 Pat 201; ATR 1951 Mad 408; AIR 
1956 Tripura 30 and AIR 1988 Cal 656, Rel. 
on; AIR 1958 J. and K. 15; AIR 1951 Sau 
64; ATR 1948 Bom 806 and AIR 1923 Lah 


659, Dissented from. 


161-162 71 


T. N. Sethi with Y. K. Sabharwal, for e 
pellant; N. S. Sistani, for Respondent - 


AU/AU/A127/77/GGM 


AIR 1977 NOC. 162 (DELHI): 
- 1977 RAJDHANI LR 158 
M. S. JOSHI, J. 

‘M/s. Brighto Auto Industries, New Delhi, 
Petitioner v. Raj Chawla, Respondent. 

C. O. No. 1 of 1975, D/- 24-12-1976. © 

Designs Act (1911), S. 43 — “New or Ori- 
ginal design” —- Design Rules (1933), R. 36 
— Registration — Designs, whether new or 


- original — Determination — Test. 


A registration cannot be deemed effective 
unless the design or configuration sought to 
be protected is new or original and not of a. 
pre-existing common type. AIR 1922 Al} 496; 
AIR 1934 Lah 709 and AIR 1987 Mad 215, 
Rel. on.; 1965 RPC 482 and 42 RPC 858, 
Dist, 

‘New’ is taken generally to mean as diffe- 
rent from what has gone before and ‘original’ 
as something originating from the author. 27 
RPC 498, Rel. on. 

In the matter of novelty the eye has to be 
the ultimate arbiter and the determination 
has to rest on the general ocular impression. 
To secure recognition for its newness or ori- 
ginality is it imperative that a design identical 
with or even materially similar to the rele- 
vant design should not have been published 
or registered previously. A slight trivial or 
infinitesimal variation from a pre-existing de- 
sign will not qualify it for registration. 
Taking into‘ account the nature of the article 
involved the change introduced should be 
substantial. It is not necessary to justify re- 
gistration that the whole of the design should 
be new, the newness may be confined to only 
a part of it but that part must be a significant 
one and it should be potent enough to impart 
to the whole design a distinct identity, unless 
registration is sought for the said part alone. 


The additions of small features to a design 
which could’ not possibly involve an appreci- 
able intellectual endeavour must be treated 
as a routine type of trade variation and can- 
not be considered as a new or original design 
deserving protection under the Act. 

Anoop Singh, for Petitioner; K. L. Aggar- 
wal, for Respondent. 


CU/DU/A692/77/KNA 
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AIR 1977 NOC. 163 (GAUHATI) 
M. C. PATHAK, C. J. AND B. N. SARMA, } 
Bilash Bharali, Petitioner v. Assistant Dist- 
rict Judge, Barpeta and others, Responednts. 
Civil Rule No. 841 of 1976, D/- 10-1-1977. 


_ Assam Panchayati Raj Act, 1972 (Il o£ 
1978), S. 12 (1) (i) — Defaulter for one year 
or more on the date of filing nomination 
. paper — Returned candidate took loan from 
Industry Dept. on 2-12-1971 repayable in five 
yearly instalments — Not paid first 2 instal- 


ments when due but paid them both on 27-2- 


74 — Nomination paper filed on 26-2-74 — 
Held that he was a defaulter for more than 
one year in respect of first instalment which 
was due on 2-12-1972 and as such he could 
not be nominated for the office of the Coum 
cillor. 


S. N. Medhi and B. C. Das, for Petitioner; 
B. K. Goswami, J. N. Sarma and P. K. Kalita 
for Respondents. ; 


CU/DU/B71/77/PNE/VSS | 


AIR 1977 NOC. 164 (GAUHATY - 
B. N. SARMA, J. 


State of Assam, Appellant v. Prakritish 
Chandra Barua and others, Respondents. 
M. A. (S) 16 of 1969, D/- 16-12-1976. 


(A) Assam State Acquisition of Zaminds- 
ries Act (18 of 1951), Ss. 2 (K) and 13 (1) 
and 13 (2) Proviso — Owner of estate cox- 
prising 19 estates dying leaving will — Scns 
and daughters appointed executors of will — 
During administration by executors estates ac- 
quired by Govt. — ‘All estates treated as one 
unit for assessing compensation — Validity, 


Where the sole and absolute owner cf 
estate comprising 6 permanently settled 2%- 
tates and 18 Lakheraj estates died leaving a 
will whereby he appointed his sons and 
daughters as executors of the will and during 
the admicistration of the estate by the əz- 
ecutors all the 19 estates were acquired ky 
the Govt. and treated as one unit for assess- 
ing compensation, it was held that: 


(1) since each of the 19 estates was sepa- 
rately entered in the general register maim- 
tained by the Collector they could not, n 
view of the definition of “estate” in S. 2 (K). 
be treated as one unit for the purpose of 
assessing compensation, 


(2) the sons and daughters of the deceased 


were only executors of the will and not joint , 


` Notes of Cases 163-164 ` 


ALR, 


proprietors or tenure holders of the 19 estates 
and therefore S. 13 (2) Proviso had no ap- 
plication. 

(8) although the sons of the deceased were 
also residuary legatees under the will they 
could not become proprietors of the estates 
until the administration was completed and 
the residue ascertained and therefore S. 18 (2) 
Proviso had no application (1908) 12 Cal WN 
1065, Rel. on. 

(4) therefore it was illegal to treat all the 
19 estates as one unit for the purpose of as- 
sessing compensation and the compensation 
payable should be determined in respect nf 
each estate in accordance with the principle 
laid down in S. 18 (1). Misc. Appeals Nos. 


. 17-22 of 1968, D/- 18-12-1967 (Assam), Rel. 


on. 

(B) Assam State Acquisition of Zamindaries 
Act (18 of 1951) Ss. 11 (1) and 12 (1) — 
Assam Local Rates Regulation (1879), Ss. 9 


and 4 — Estate acquired by Govt. — Assesse. 


ment of net income of estate — Local rate 
if cess deductible from gross income. 1970 
Assam LR 250, not followed. 

Local rate is not cess within the meaning 
of Ss. 11 (1) and 12 (1) and therefore local 
rate payable by the exproprietor in respect of 


’ the estate acquired by the Govt. under the 


1951 Act cannot be deducted from the gross 
income in assessing the net income for the 
estate. Misc. Appeals Nos. 17-22 of 1963 D/- 
18-12-1967 (Assam), Rel. on; 1970 Assam LR 
250, Not followed; 1899 AC 99, Ref. 


(C) Assam State Acquisition of Zaminda- 
ries Act (18 of 1951), S. 12 (1) — Estate ac 
quired by Govt. — Assessment of net in- 
come — Super-tax if income-tax deductible 
from gross income. 

The Super-tax is not income-tax and there- 
fore. super-tax payable in respect of the estate 
acquired by the Govt. cannot be deducted 
from the gross income in working out the net 
income of the estate under S$. 12 (1) (V). 
Misc. Appeals Nos. 17-22 of 1968, D/- 18-12- 
1967 (Assam), Rel. on. i 

(D) Interpretation of Statutes — Resort to 
Dictionary meaning — When, permissible. 

The Court should resort to Dictionary 
meaning of words only in the absence of any 
guidance from the Act-itself or from any judi 
cial authority. (1886) 16 QBD 686, Rel. on. 


B. M. Goswami Asst. Govt. Advocate, for 
Appellant; J. P. Bhattacharjee and B. K. Das, 
for Respondents. i 
AU/BU/A223/77/GNB 
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AIR 1977 NOC. 165 (GUJ.): 
16 GUJ LR 785 - 
D- P. DESAI, J. 

Virubhai H. Patel and another, Petioners 
v. Shaikh Mohamed Sayeed, Opponent. 

Civil Appln. No. 637 of 1974 (in First Ap- 
peal No. 195 of 1974) and Civil Appln. No. 
638 of 1974 (in First Appeal No. 196 of 
1974), D/- 1-10-1974. 

(A) Limitation Act (1963), S. 5 — 
donation of delay — Sufficient 
Negligence of partys agent — If furnishes 
sufficient cause. 


No general principle can be laid down -hat 


in all cases negligence of a counsel or plezder 
is negligence of a party and, therefore, would 
not be a sufficient cause. If it is held s> it 
would be only laying down an artificial rule 
which instead of advancing cause of justice 
in a given case may tend to curb the free 
exercise of judicial mind on a question of 
judicial discretion to be used in the metter 
soundly and in the interest of justice. The 
correct approach would be to ask: Do the 
facts and circumstances brought out show 
negligence or inaction or want of bona fides 
imputable to the party? Were the steps neses- 
sary to be taken by the party taken? If so, 
when and with what result? Of course, the 
burden will be on the party elaiming condo- 
nation of delay to put forward before the 
Court in clear and explicit terms the facts and 
circumstances on which he relies; and what 
steps, if any, which were necessary to be 
taken, were taken by him, when they were 
taken and their result. If all these facts and 
circumstances are brought before the Court 
„it becomes easy to decide whether in a given 
case sufficient cause has been made out or 
not. 

Held in the circumstances of the case suffi- 
cient cause had been made out and dslay 
in filing appeal had to be condoned. 

(B) Limitation Act (1968), S. 5 — Condo- 
nation of delay — Negligence of pleader or 
agent — Pleader’s clerk is not agent of the 
party. ATR 1938 Nag. 156, Dissented from. 

I. M. Nanavati, for Petitioners; K. H. Eaji, 
for Opponent. 


CU/DU/A607/77/MVJ 


AIR 1977 NOC. 166 (HIM. PRA.) 
- R. S. PATHAK C. J. 
. Darshan Kumar Khanna Petitioner v. 
Pushpa Mehra and Ors., Respondents, 
Civil Revn. No, 47 of 1975. D/- 23-2- 
1977. 


Notes of Cases 


-ings — Civil Court being executing 


Con- ` 
cause — 


165-167 “omg 


(A) East Punjab Urban Rent Restriction 
Act (8 of 1949), S. 17 — Execution proceed- 
court 
has jurisdiction to pass orders in execution 
proceedings under the Act. 

(B) East Punjab Urban Rent Restriction 
Act (8 of 1949), Section 17 (2) — Power 
given to Courts to treat execution proceed- 


ings under S. 17 as a suit — Court may or 
may not treat it as suit — No evidence that 
proceeding treated as suit — S. 141 Civil 


P. C. also not applicable to proceedings 
Held application under O. 26, R. 4 Civil P. C. 
would not lie. (Civil P. C. (1908) Ss. 47, 148 
and O. 26, R. 4). 

Mrs. Pratima Malthotra, for Petitioner; K. 
D. Sud, for Respondent. 


CU/CU/A990/77/ABO/MVJ 


AIR 1977 NOC. 167 (HIM. PRA.) 
R. S. PATHAK, C. J. 

Labha and another, Appellants v. 
Mohammad and another, Respondents. 

Misc, Second Appeal No. 30 of 1970, D/- 
21-2-1977. 

(A) Himachal Pradesh Abolition of Big 
Landed Estates and Land Reforms Act (15 of 
1954), S. 11 (2) — ‘No cther means of live- 
lihcod’ — Minor — Source of income relevant 
must be to the minor directly — Minor liv- 
ing with parents no consideration. 

For the purpose of the determination whe- 
ther the minor had “no other means of live- 
lihood” beyond the land in dispute, it is 
necessary to determine what other property 
was possessed by him which could serve as a 
means of livelihood. The circumstance that 
he lived with his parent cannot be consider- 
ed as providing for his livelihood. It is now 
settled law that the fact that a minor lives 
with a parent is not relevant for the purpose 
of deciding whether he has other means of 
livelihood. The “other means of livelihood” 
must be a source of income relevant to the 
minor directly, and therezore what needs to 
be determined is whether besides’ the in- 
come from the land in dispute the minor de- 
rives income from any other source which 
can be said to constitute his means of liveli- 
hood. 

(B) Himachal Pradesh Abolition of Big 
Landed Estates and Land Reforms Act (15 of 
1954), S. 11.(1) — Land in question gifted 
to minor before the date of application — 
Application must be decided qua minor. 

P. N. Nag, for Appellants; Indar Singh, 
for Respondents. 
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AIR 1977 NOC. 168 (J. & K.) 
MIAN JALAL-UD-DIN, ACTG C. J., 
AND I. K. KOTWAL, J. > 
Smt. ‘Daboli, Appellant v. Smt. Ramu and 
others, Respondents, 
Civil Second Appeal No. 42 of 1972, D/- 
20-12-1976. 


Jammu and Kashmir Big Landed Estates 
Abolition Act (17 of 2007), Ss. 20 and 24 — 
The word “transfer” in S. 20 — Interpreta- 
tion of — “Transfer” does not include a “will”. 


A “Will” is not included in the definition 
of “transfer” within the meaning of S. 20. 

Section 20 prohibits he transfer of land 
by tiller and S. 24 provides for the conse- 
quences of such d transfer. In 24 the 
legislature has used two words “intestate” 
and “transfer” in clauses (a) and (b) res- 
pectively. These two words have been used 
in contradistinction to eech other. Clause (a) 
of S. 24 definitely presupposes a right in the 
tiller to will away his land in favour of any 
person he chooses. If the legislature intend- 
ed to include “will” in the definition. of 
“transfer” then the pkraseology of cl. (a) 
would have been different. It is not correct 
to contend that tiller had power to make a 
transfer of his property through a will only 
when he has nc other heir entitled to inherit 
but in no other case. S. 24 reveals that the 
power of a tiller to execute a will was kept 
intact under the Act uncer all circumstances. 
It is the legislature and not courts of law who 
have the power to make a reasonable classi- 
fication for applying the law to one set of 
persons and not to others or under one set of 
circumstances and no other. Where the 
legislature makes one law to be applicable to 
all or in all circumstances, the court cannot 
interpret the same in two different manners. 


R. P. Sethi, for Appellant; J. S. Kotwal, for 
Respondents. 


AU/CU/A180/77/SBB 


- AIR 1977 NOC. 169 (MAD.): 
, (1976) 1 M LJ 406 
GOKULAKRISHNAN, J. 

M. Govindarajulu, Petitioner v. M, 
Jayaraman, Responden:. ; 

C. R. P. 1390 of 1975, D/- 23-2-1976. 

Tamil Nadu Buildings (Lease and 
Rent Control) Act (1960) Ss. 10 (3) (a), 
10 (8) (c), 10 (4) @, 19 — Eviction peti- 
tion under Sections 10 (8) (a), 10 (3) 
(c) — Dismissal of prior petition under 
S. 10 (4) (i) — Findings given in prior peti- 


Notes of Cases 168-176- 


A.I. R. 


tion as to bona fides — Findings not res 


judicata. 


Eviction petition prior to the present 
petition was dismissed as tenant was en- 
titled to protection under S. 10 (4) (i). 
Findings on bong fides of landlord were 
given in the prior petition. Subsequent 
petition was made by landlord after ob- 
taining exemption from Section 10 (4) (i) 
from the Government. Findings as to 
-bona fides of ‘landlord in the prior peti- 
tion cannot act as res judicata. When Sec- 
tion 10 (4) (i) mandatorily prohibits a 
court from passing an eviction order 
against a person squarely falling under 
Section 10 (4) (i) other issues need na 
consideration and findings on such issues 
are ab intio void. Section 19 is no bar in 
such subsequent proceedings, Before a 
Court can be said to have jurisdiction, it 
must not only have jurisdiction to hear 
the suit bul also authority to pass orders 
sought for. (AIR 1969 SC 828 Foll; Case 
law discussed), 9 ER 


AU/AU/A40/77/ABO 





AIR 1977 NOC. 170 (MAD); 
89 MAD LJ 608 
E MOHAN, J. ; 
' K. Ramakrishnan, Petitioner v, The 
Authorised Officer (Land Reforms) Madu- 
rai and others, Opposite Parties, 
Writ Petn. No. 6766 of 1975, D/- 
20-4-1976. l 


(A) Constitution of India, Art, 226 — 
Writ of Certiorary — Error of law — 
Assignment of surplus land — Surplus 
land divided in equal shares between a 
person employed far away from the lands 


and two active military personnel by 
Revenue Board — Board did not commit 
any error of law — Writ of certiorary not 
warranted. 


J. Kanakaraj of M/s. Raj and Raj, for 
Petitioner; K. Krishnamurthy (for Nos. 5 
‘and 6) and S, Ramalingam, Asst. Govt, 
Pleader (for Nos. 1 to 4) for Respondents, 


JT(KT/D339/76/SBB i x 


AIR 1977 NOC. 171 (PAT.) 
S. K. CHOUDHURI, J. i 
Samu Ho, Appellant v, Sukurmoni 
Kui, Respondent. 
A. F. A. D. No. 611 of 1971, D/- 21-9- 
1976. 


Notes of. Cases 


(A) Civil P. C. (1908), O. 41, R. 27 (c) 
(Pat) — Powers of appellate Court to adniit 
additional evidence — Extent of Require- 
ment must be-of court admitting the evi- 
dence — Held‘on facts that. the appellate 
court was well within its power to take 
the certified copies of the judgments and 
decrees as additional evidence to enable 
it to pronounce judgment as it was court’s 
requirement. AIR 1963 SC 1526, Foll. 

(B) Civil P. C. (1908), o. 41, R. 25 — 
Remand in second appeal — Suit by K 
for declaration that S was not the adopted 
son of her father G — ‘Trial Court cur- 
sorily touched the evidence of plaintiff’s 
witnesses and held that K was not the 
daughter of G — First appellate ccurt 
while reversing that finding merely 
stated that five witnesses were examined 
and their evidence was supported by 
documents marked at the appellate stage 
-—— Held in absence of any material having 
been placed before the second appellate 
court by any of the parties from the evi- 
dence on record, it could not be said as 
to whether the oral evidence adduced by 
plaintiff was admissible under Ss. 50 and 
60 of Evidence Act — Hence there was no 
other alternative but to remand the case 
to lower appellate court to decide the 
question of relationship, 

S. C. Ghose, for Appellant; S. K. Sar- 
kar and A.C. Jha, for Respondent, 


BU/BU/A426/77/LGC 
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AIR 1977 NOC. 172 (PAT.): 


SHAMBHU PRASAD SINGH AND 
S. K. JHA, JJ. ad 


Sk, Musan and others, 
The State of Bihar and 
dents. 

Civil Writ Ju, Case Nos, 1540, 1553 
and 1678 of :1973, D/- 23-9-1976. 

(A) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (12 of. 1962). S. 15 — Claim 
cases — Oral gifts prior to 1959 — State 
Government cannot go into question whe- 
ther or not such transfers by way of gift 
were valid. AIR 1976 Pat 256, Foll, 

(B) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (12 of 1962), S.- 5 (5) Proviso 
(as amended in 1972 & 1973) — Binar 
Ordinance No. 113 of 1971 coming into 
force on 27-12-1971 — Gifts made on ]-2- 
1972, being made within three months 
from the former ` date, are not affected 
by the amending Act. i 


~ 


' Petitioners. v. 
others, Respon- 


172-1787 7 75 


B. C. Ghose, M. P. Pandey and Am- 
arendra Kumar Singh, for Petitioners; 
R. B. Mahto (G. P. No. 4) with Rafat 
Alam, S. Shamsul Hasan. (S. C. No. I,) 
with Shrawan Kumar and Sm. Indu, for 
Respondents. 


LT/BU/E699/76/SSG 





_AIR 1977 NOC. 173 (PAT); 
l 1976 PAT LJR 416 
S. SARWAR ALI J. 
Mathura Prasad Missir, Appellant v. Mst 
Fulmati Kuer and Ors. Respondents. ; 
A. F. A. O. No. 9 of 1978, D/- 12-4-1976. 


(A) Civil P. C. (1908), S. 144 — Tres- 
passer, possession of — Possession of Bakast 
lands — Dispossession of owner — Appeal 
by owner allowed and possession granted — 
Lands vested in State during pendency of 
litigation and settled with raiyat — Restitu- 
tion application by owner not maintainable. 
(Bihar Land Reforms Act (30 of 1950), Ss. 4 
(g) and 4 (f)). 


Possession is good title against all but the 
true owner. A person in possession is, there- 
fore, entitled to maintain his possession 
against all except true owner. Thus if the 
plaintiff and defendants are both trespassers 
then the defendant who is in possession can, 
ordinarily maintain an application for res- 
titution on the basis of his prior possession in 
respect of the disputed property. AIR 1961 
Cal 70 and AIR 1941 PC 128, Distinguished. 


The effect of Ss. 4 (g) and 4 (f) of Bihar 


‘ Land Reforms Act taken together is that the 


State is deemed to have taken charge of such 
bakast lands as have vested in the State and 
for obtaining the actual possession action 
can be taken under S. 4 (g). In case of Bakast. 
Lands, therefore, where the lands have 
vested in State and have been settled on 
raiyats during pendency of litigation by dis- 
possessed owner, an application for restitu- 
tion by such owner after succeeding in ap- 
peal is not maintainable. 


K. D. Chatterjee and Baidyandth Pd. No. 2 
for Appellant; R. S. Chatterjee, Shambhu 
Sharan and Madan Pd. Singh D. R. C., (for 
M. R. No. 6), for Respondents, 


GT/HT/C888/76/SBB/MVJ 
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AIR 1977 NOC. 174 (PAT): 
1976 BBCJ (HC) 551 
R. P. SINHA, J. 


Hari Ram Agrawal Petitioner v. The State 
of Bihar and another, Opp. Party. 


Criminal Mise. Nos. 2889 and 8598 of 1974, : 


D/- 14-4-1976. 


Bihar Sugar Dealers Licensing Order 
(1963), Clauses 3 and 7 — Storage of sugar 
in transit — Absence of mens rea — Storage 
not done for the purpose of carrying on busi- 
ness as dealers of sugar — The Storage can- 
not be said to be storage forbidden under the 
provision of Clause 3. | 

Nawal Kishore Agrawal wad O. P. Agrawal, 
for Petitioner, Nawal Kishore. Singh, for -the 
State. 


IT/JT/D169/76/BV 


AIR 1977 NOC. 175 (PAT.) 
HARI LAL AGRAWAL AND S. K. 
CHAUDHURI JJ. i 
- Shashidhar Prasad Sinha, Petitioner v. The 
State of Bihar and Ors., Respondents. 
Civil Writ Jurisdiction Case No. 871 of 
1971, D/- 5-8-1976. 


Bihar and Orissa Public Demands Recova 
Act (4 of 1914), S. 7 and Sch. I R. 6 — Ser- 
vice of Notice — Affixation of copy on re- 
sidential house —— Fact about the debtor liv- 
ing in some other place known to process 
server — Affixation held not a valid service 
— Further proceedings vitiated. 

Affixation of copy of notice as provided in 
clause (a) of Rule 6 of Rules framed under 
S. 47 of the Act, will not serve the purpose 
of effecting any valid service where it is 
known to the serving oficer that the certifi- 
cate debtor is residing somewhere else and 
the copy affixed at his residential house will 
not be found by him. Consequently service 
‘of notice by such affixation would merely be 
an empty formality and would not be a legal 
and valid service of notice under S. 7 and 
therefore the entire subsequent proceedings 
taken against certificate debtor would be in- 
valid. C. W. J. C.- No. 597 of 1978, D/- 2-8- 
1976 (Pat), Rel. on. (1896) 23 Ind App 45 
- (PC) and AIR 1958 Pat 313, Ref. 

Mr. Madan Mohan Prasad Singh, for Peti- 
tioner; Ram Balak Mahto, G. P. No. IV, 
Kamalapati Singh and Harendra Prasad, for 
the State; Indu Shekhar Prasad Sinha, Gopal 
Shankar ‘and Fanish Singh, for HKespondent 
No. 5. 


LIT/AU/R678/76/SBB /WNG 





ALR, 


AIR 1977 NOC. 176 (PAT) 


S. SARWAR ALI AND GOVIND MOHAN 
MISRA,, JJ. 

Bishunpat Singh and Ors., Petitioners v. The 
State of Bihar and Ors., Respondents. 

Civil Writ Jurisdiction Case No. 2244 of 
1976, D/- 7-1-1977. 

Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) Act 
(2 of 1962), S. 2 (k) — Raiyat — Who is — 
Actual physical Possession. not essential to 
constitute a person as Raiyat — Death of a 
land-holder — Not only his widow but also 
his daughters and issues of daughters are 
held to be raiyats. 


Lakshman Saran Sinha and Ram Kumar 
Sharma, for Petitioners; Chandra Mohan Jha, 
Jr. Counsel to Standing Counsel If, for Res- 
pondents. 


CU/DU/A625/77/SBB/WNG 





AIR 1977 NOC. 177 (PAT) 


. K. B. N. SINGH, C. J. AND © 
S. ALI AHMED, J. =- 


Ganga Ram Bhagat and Ors., Petitioners v. 
Deputy Commr, Dumka and another, Res- 
pondents. 

Civil Writ Jurisdiction Cases Nos. 1489, 
1448, 1444, 1445, 1508, 1509 a 1510 of 
1976, D/- 24-9-1976. 


Bihar Privileged Persons Homestead Ten- 
ancy Act (4 of 1948), S. 18 — Order of Col- 
lector if can be revised by Deputy Commis- 
sioner — Petitioners declared as ‘Privileged 
persons by Circle Officer, acting as Collec- 
tor under the Act — Deputy Commissioner 
setting aside the order of Collector — Lega- 
lity. 

The petitioners were declared as ‘privileg- 
ed persons’ under Bihar Privileged Persons 
Homestead Tenancy Act by the Circle Offi- 
cer, acting as Collector under the Act. There- 
after Deputy Commissioner revised the order 
of the Circle Officer holding that petitioners 
were not the ‘privileged persons’ as were de~- 
cleard by the Circle Officer, overruling the 
objections of the petitioners. The petitioners 
challenged the order of the Deputy Commis< 
sioner on the ground that his order was with- 
out jurisdiction and was not maintainable. It 
was also contended that the order of the Cir- 
cle Officer had become final in view of the 
provisions under S. 18 of the Act, 

Held that, in view of the fact that the 
orders passed by the Circle Officer (Anchal 
Adhikari) acting as Collector in favour of the 


_ petitioners being final, they were not liable 


1977. 
to be reviewed or revised by the Deptuy 
Commissioner who was also a ‘Collector 


under the Act. The Deputy Commissioner, 
although a superior officer, ye: being a Col- 
lector under the Act, could not review or re- 
vise the final order passed by the Anchal 
Adhikari, an Officer subordinate to him, in 
view of the fact that the latter is also a ‘Col- 
lector’ under the Act, Section 18 having given 
finality to such an order. ATR 1965 Pat 382, 
Referred. 

C. W. C. No. 1489 of 1976, 
Baleshwar Prasad Gupta, for Petitioner; S. 
N. Jha, Standing Counsel No. 2 and Shan- 
danand Jha, Jr. Counsel, for Respondents C. 
W. J.C. No. 1448 of 1976; Baleshwar Prasad 
Gupta, for Petitioner; S. N. Jha, S. C. II and 
Sudhakar Choudhary, J. C. for Respondents; 
C. W. J. C. No. 1444 of 1976; Baleswar 
Prasad Gupta, for Petitioner; S. N. Jha, S. C. 
Il, and S. A. Narain, J. C., for Respondents. 
C. W. J. C. No. 1445 of 1976; Baleshwar 
Prasad Gupta, for Petitioner; S. N. Jha, S. 
C. II, and B. P. Pandey, J. C. for Respon- 
dents. C. W. J. C. No. 1508 of 1976; Balesh- 
war Prasad Gupta, for Petitioner. S. B. N 
Singh, Govt. Pleader No. 2, and Uma Shan- 
kar Singh Jr. Counsel, for Respondents. 
C. W. J. C. No. 1509 of 1976; Baleshwar Pra- 
sad Gupta, for Petitioner; Md. Khaleel, Govt 
Pleader No. 8, and B. N. P. Gupta, J. C. foz 
Respondents. C. W. J. C. No. 1510 of 1976; 
Baleshwar Prasad Gupta, for Petitioner; S 
Shamsul Hassan, Standing Counsel No. 1, 
and R. C. Sinha, J. C., for Respondents, 


CU/CU/4628/77/RSV/WNG 


AIR 1977 NOC. 178 (PAT.) 
B. P. JHA, J. 

Mushtaq Ali Khan Applicant v. The State 
of Bihar Respondent, f - 

A. F. A. D. No. 558 of 1974, D/- 1-11- 
1976. . 

Limitation Act (1968), Art. 113 read witt 
S. 30 (a) — Suit for compensation for ac- 
quisition of land — Period of limitation pre- 
scribed under new Act shorter than one pre- 
scribed under old Act — Period of limitation. 

Where the suit was filed for compensation 
in respect of land acquired under the provi- 
sions of Land Acquisition Act and the award 
was given on 7th December, 1959, the period 
of limitation would be 7th December, 1963. 

Under Art. 120 of the Act of 1908, the 
suit should have been filed within six years 
from the date of the award, that is, 7th 
December, 1959. The last date of limitation 
would have been 7th December, 1965 under 


Notes of Cases 178-179 i 77 


Art. 120 ofthe of 1908. Under the first part 
of S. 80 (a) of the Act of 1963 the last date 
of the period of limitation in the present case 
would have been 31st December, 1970. In 
view of the fact that 7th December, 1965 is 
eatlier date according to the latter part of 
S. 80 (a), the period of limitation would be 
7th December, 1965. 

Kailash Roy, Braj Kishore and Narayan 
Singh, Sudarshan Choudhary, for Appellant. 


BU/DU/A425/77/MBR 





AIR 1977 NOC. 179 (PAT.) 
S. SARWAR ALI AND GOVIND MOHAN 
MISRA, JJ. 

Ganesh Bharti Petitioner v. The State of 
Bihar and Ors., Respondents. 

Civil Writ Jurisdiction Case No. 2543 of 
1975, D/- 3-11-1976. 

(A) Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus Land) 
Act (12 of 1962), Section 2 (ee) — Expression 
‘Family’ — What constitutes — A widow hav- 
ing no children would constitute a separate 
‘family’. 

Held that, where a person is or has a liv- 
ing spouse and minor children they are all 
to be clubbed together and would constitute 
one family within the meaning of law. But 
if a widow is there and she does not have 
a spouse nor does she have minor children, 
she alone would constitute the family within 
the meaning of law because the expression 
‘family’ includes a person also. ; 

(B) Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of. Surplus Land) 
Rules (1963), R. 8 — Classification of land 
— Non-compliance with R. 8 if vitiates the 
nay passed in respect of classification of 
and. i 


In a dispute relating to classification of 
land, where it was not controverted that the 
verification was not done in the presence of 
the petitioner and that he was not able to 
obtain the verification report, it was held that 
there had been no compliance with the R. 8 
of the Bihar Land Reforms Rules and hence 
prejudice was caused to the petitioner, There- 
fore order was liable to be quashed. AIR 1976 
Pat 256, Rel. on. : 

. Sudhir Chandra Ghose, Kalyan Kumar 
Ghose and Sukumar Sinha, for Petitioner; 
Tara Kant Jha (Advocate General), S. N. Jha 
and B. P. Pandey, Jr. Counsel . to Standing 
Counsel No. 2, for Respondents. 


CT/CT/A624/77/RBSV/WNG 
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AIR 1977 NOC. 180 (PAT.) 
K. B. N. SINGH, C. J, AND B. S. SINHA, Tf. 
Suryadeo Singh and Ors., Petitioners v. De- 


puty Collector, Land Reforms, Dinapur ani 

others, Respondents. 
Civil Writ Jurisdiction 

1976, D/- 27-1-1977. 
Bihar Tenancy Act (8 of 1885), S. 48-E — 


Case No. 888 cf 


Proceedings under — Postponement of final 


order on compromise by Land Reforms De- 
puty Collector on the ground that certain 
other cases involving same lands are pending 
is not valid. 

Kailash Roy and Parmanand Sharan Sinhe, 
for Petitioners; S. N. Jha (Standing Counsel 
No. 2) and Shardarand Jha (Jr. Counsel), tor 
Respondents. 


DU/DU/B180/77/SEB/WNG. 


“ATR 1977 NOC. 181 (PAT) 
B. P. JHA, J. 
Bhangi Bhagat, Appellant v. 
Dubey and Ors., Respondents. 
A F. A D. No. 908 of 1974, D/- 8 
1977. 


Bihar and Orissa Public Demands Recovery 
Act (4 of 1914), S. 27 (1) — Suit against ces- 
tified purchaser — Not maintainable — But 
real owner not precluded from claiming ad- 
verse possession in the alternative ((1) C:vil 
P. C. (1908), S. 66 (1) — (2) Limitation Act 
(1963), Arts. 64 and 65), 


Ramayan 


“he 


Under 5. 27 (1) no suit is maintainasie 
against a certified purchaser as well as perscn 
claiming title under a purchaser certified by 
the certificate officer. There’ is, however, Lo 
bar for a real owner to claim alternativey 
that he is in adverse possession of the suit 
land. For that purpose the plaintiff will have 
to plead specifically and prove adverse pos- 
session. AIR 1964 SC 1245 Ref. 


Thakur Prasad, for Appellant; Kailash 
Roy and Kamala Prasad Roy, for Respondeats. 
DU/DU/B176/77/SBB/WNG 


AIR 1977 NOC. 182 (RAJ.}: * 
1976 RAJ LW 199 
C. M. LODHA, J. 
Ram Prasad, Petitioner v. State of Rajasthan 
and Ors., Respondents. 


Civil Writ Peta. No. 1382 of 1975, | 
7-4-1976. 


D/- 


Notes of Cases 180-183 


A. LR 


Rajasthan Panchayat Act (21 of 1953), 
S. 16 (3) — Effect of — Sarpanch elected 
Pradhan — Yet he is to be counted among 
total number of panchayat members for decid- 
ing majority of votes cast at a meeting held 
for considering no-confidence motion against 
upsarpanch. 

M. M. Singhvi, for Petitioner; H. N. Calla, 
Dy. Govt. Advocate, for Respondents, 


ET/HT/B487/76/JRM/VSS 


. AIR 1977 NOC. 183 (RAJ.)2 
1976 WLN 174: 
1976 RAJ LW 201 
- D. P. GUPTA, f. 

Gani Mohammed, Petitioner v. The State 
Transport Appellate Tribunal and others, Res- 
pondents. 

Civil Writ Petas. Nos. 896 and 897 of 1978, 
D/-3i-8-1976. 

(A) Motor Vehicles Act (1939), Ss, 47 and 
57 — Constitution of India, Art, 226 — Con- 
sideration of applications for permit — R. T. 
A. must fix limit of number of permits prior 
to consideration — Writ if can issue which | 
has effect of restoring invalid order.. 


It is absolutely clear that the R. T. A. is 
required under the law to first fix the limit 
of number of permits under S. 47 (8) of the 
Act and after having done so, it could pro- 
ceed to the next step of considering the ap- 
plications for grant of permits on the route, 
along with representations submitted in con- 
nection thereof, in accordance with the pro- 
cedure laid down under S. 57 of the Act. 


The High Court, however, while granting 
a writ of certiorari, would not exercise its 
discretion in such a manner 


4 


which would, 


have the effect of restoring an illegal order 


passed by the R. T. A. Thus as the effect of 
removing the order passed by the Tribunal 
by a writ of certiorari in the present case, 
would be of restoring the invalid order passed 
by the R. T. A. of granting a permit to the 
petitioner simultaneously along with the open- 
ing of a new route and even without prior 
fixation of limit of permits on the route, ob- 
viously the discretionary power of the High 
Court under Art. 226 of the Constitution of 
India should not be used for such a purpose. 


S. M. Mehta, for Petitioner; B. L. Mahesh- 
wari, for Respondent No. 3; A. K. Mathur, 
Addl. Govt. Advocate, for the State. 


ET/FT/B622/76/MVJ 
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AIR 1977 NOC. 184 (ALL.): 
(1976) 2 ALL LR 721 . 
HARI SARUP, J.- 
_ Tilak Raj, Applicant v. Sardar Devendra 
Singh, Opposite Party. 
Civil Reva. No. 638 of 1976, D/- 9.9- 
1976. 


© U. P. Urban Buildings (Regulation of Let- 


ting Rent and Eviction) Act (18 of 1972), Sec- 
tion 2 (2) — Date of completion of building 
— What is — Date of first assessment is the 
relevant date. 

Santosh Kumar and A. K. Banerji, for kes 
plicant; A. K. Yog, for Opposite Party. 
JT /KT/D602/76/ABR/WNG 





AIR 1977 NOC. 185 (ALL.)¢ 
1976 ALL WC 727 
N. D. OJHA, J}. 
“Prahlad Rai, Petitioner v. 3rd Addl. Dist- 
rict Judge and Ors., Respondents. 


Writ Petn. No. 4008 of 1975, D/- 3-9- 


1976. 


’ U. P, Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 1972), 
S. 17 (1) and (2) — Allotment of accommoda- 
tion — Distinction between S. 17 (1) and-(2). 


Under S. 17 (1) even if the nominee of the 
Jandlord may have a bona fide need for the 
accommodation in question the District 
Magistrate has yet a discretion “for special 
and adequate reason to be recorded” to let 
it to some other person and ignore the bona 
fide claim of the nominee of the landlord. 
By not using the words “unless for special 
„and adequate reasons to be recorded he allots 
it to any other person” in S. 17 (2) the legis- 
lature wanted to make it sure that the Dist- 
rict Magistrate should not be given any power 
to pass an order of allotment in respect of an 
accommodation covered by S. 17 (2) in favour 
of any person other than the nominee of the 
landlord if the’ need of the nominee of 
the landlord was bona fide or genuine. In 
ordinary cases of allotment the District 
Magistrate will be bound to follow the pro- 
cedure laid down: in Rr. 10 and 11 of the 
Rules. In cases covered by S. 17 (2) how- 
ever, Rr. 10 and 11. will not be applicable. 
The accommodation will have to be allotted 
in favour of the nominee of the landlord pro- 
vided his need is found to be bona fide or 
genuine. In considering the question as to 
whether the need of the nominee under S. 17 
(2) was bona fide or genuine or not it would 


i 
Notes of. Cases- 184-186 7 $ -%9 
_ not be open to the Distreit Magistrate to com. 


pare his need with any prospective allottee. 

The scope of inquiry will be restricted to 
find out as to whether the nominee himself 
bona fide requires the accommodation for his 
own use or has just been set up by the land- 

lord to get the accommodation released by - 
the back door in his own favour. The scope 

of inquiry would be to this extent alone and 

no more. The moment the District Magist- 

rate comes to the conclusion that the need 

of the nominee under S. 17 (2) is bona fide 

he has no discretion but to allot the ac- 

commodation in favour of the nominee of. 
the landlord. The contention that in no case 
the District Magistrate has discretion to 
ignore the claim of the nominee of the land- 
Jord under S. 17 (2) and that he has to pass 
& mechanical order in favour of the nominee 
a the landlord cannot, therefore, be accept- 
e 


H. S. Nigam, for Petitioner; Standing Coun- 
sel and L. P. Nathani, for Respondents” 


JT/LT/D522/76/JHS/RSK 





AIR 1977 NOC. 186 (ALL) 
T. S. MISRA, J. 
Durga Sahai Dixit, Appellant v. Ramesh 
Chandra and Ors., Respondents. 
` Second Appeal No. 1125 of 1968, D/- 
25-1-1977. j 


U. P. Municipalities Act (2 of 1916) Ss. 219 
(f, 221, 116 (g), 124, 97 and 2 (19) — Land 
declared as public street — Transfer —- Re- 
quirements to be complied with. 


Reading S. 124 along with S. 219 it be- 
comes quite apparent that any land declared 
as public street which vests with the Muni. 
cipal Board may be transferred by the Board 
by instrument in writing sealed with the com- 
mon seal of the municipality and complying 
with all conditions in respect of contracts im- 
posed by or under the Act. S. 97 of the Act 
requires that every contract made by or on 
behalf of a board whereof the value or the 
amount exceeds Rs. 250/- shall be in writing 
and shall be signed by the President or a 
Vice-President and by the executive officer or 
a secretary. 


A public street as defined under S. 2 
(19) is a public street declared under S. 221 
or the street, which is levelled, paved, metall- 
ed, channelled, served or repaired out of the 
municipal or other public funds. The street 
declared as a public street under S. 221 be- 
comes the land of the Municipal Board under 
S. 116 (g), It is then used for the purpose 
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of the public street and shall go on like that- 


till it is no longer required for the purpose 
and the board transfers it in the manner 
contemplated by the Act. Hence, for exercis- 
ing the power under S. 219 (f) it becomes 
necessary to first resolve that the land is no 
-longer required for the purpose of putlic 
street. . 

N. C. Chaudhary and K. C. Saxena, cr 
Appellant; Sudhir Chandra, for Responderts. 


BU/CU/A554/T1/CWM 





‘AIR 1977 NOC. 187 (ALI) : 
C. S. P. SINGH AND B. N. SAPRU, JJ. 


Tej Bahadur Singh and another, Petitioners 
v. Devendra Dutt Tewari, and Ors. Opposite 
Parties. l 

Civil Misc. Writ Petn. No. 3837 of 1976, 
D/- 15-11-1976. ; 

(A) U. P, Intermediate Education Act 
(2 of 1921), S. 16 (2) — Scheme of Admin- 
istration framed under S. 16 (a) for Janta H. S. 
School Nizamabad, Distt. Azamgarh, Cl. 22 
— Interpretation — Dispute regarding 
management between’ two committees — Dy. 
Director giving recognition to one of them — 
Validity. 

Where there was a dispute regard:ng 
right of management of School between 
two committees of management and the 
Dy. Director by his order gave recogni- 
tion to one of them it was held that unless 
a declaration was. made by the Dy. Director 
under Cl. 22 (b) that there was a dispute 
relating to the management of the institution, 
a new committee could not be elected under 
Cl. 22 (C) and since no such declaration was 
made .and Cl. 22 did not contemplate re- 
cognition of particular committee as che 
committee of management the order of Dy. 
Director was not covered by Cl. 22 and could 
not be sustained. 

(B) U. P. Intermediate Education Act 
(2 of 1921), S. 16 (a) — Scheme of Admin- 
istration framed under S. 16 (a) for Janata 
H. S. School Nizamabad, Distt. Azamgarh 
Cl. 22 — Recognition of particular person as 
Principal by Dy. Director — Validity. 

Clause 22 does not contemplate recogni- 
tion of a particular person as principal of 
Higher S. School and therefore order of Dy. 
Director granting recognition to a particular 
person as Principal is invalid. 

B. B. P. Singh, for Petitioner; N. P. Misara 
and S. N. Upadhya, for Opposite Parties. 


LT/AU/E600/76/GNB 
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AIR 1977 NOC. 188 (CAL..) 
S. K. BHATTACHARYYA AND 
A. K. JANAH, Jj. 
Mrs. N. C. Ghosh and another, Appellants 
v. Sm Sudha Roy, Respondent. ia 


L. P. A. No. 6 of 1975, D/- 20-1-1976. 


(A) W. B. Premises Tenancy Act (12 of 
1956), S. 13 (1) (Œ) — Suit for eviction by 
landlord an old woman — Plaintiff residing 
with her son under leave and licence .— 
Suit is maintainable. (Hindu Adoptions and 
Maintenance Act (1956), S. 20). : 


Under S. 20 (8) of the Hindu Adoptions 
and Maintenance Act obligation of a Hindu 
to maintain his or her aged or infirm parents 
extends in so far as the parent is unable to 
maintain himself or herself out of his/her own 
earning or other property. Where, however, 
there is no material on record to show that 
the plaintiff can as a matter of -right claim to 
reside, in the premises belonging to her son 
where she is residing it must be held that 
she has been residing there under leave and 
licence of her son. If the plaintiff is living 
elsewhere as licensee under leave and license 
that itself is a ground on which she can bring 
a suit for eviction under S. 18 (1) (ff) of the 
W. B. Act. (1974) 78 Cal WN 877 and (1975), ~ 
79 Cal WN 688, Rel. on. i 


It is true that ordinarily an aged mother 
is expected to reside with her son. But that 
does not necessarily mean that the mother 
would completely lose her identity and would 
merge in the family of her son to such an ex- 
tent that she can be said to have no in- 
dependent identity of her own, 


(B) W. B. Premises Tenancy 
1956) S. 18 (1) (Œ — 
ment — Consideration, 


= 


Act (12 of 
Reasonable require- 


The expression “his own” does not neces- , 
sarily mean of the particular individual alona 
but must be interpreted to include the indi- 
viduaľs family and dependents and such per- 
son or persons who may be essential and 
necessary for the purpose of such occupation. 
Thus the reasonable requirements of the 
plaintiff in the case in question would also 
include the requirement of her daughters 
and sons mentioned by the plaintif and es- 
tablished by her in evidence as belonging to 
her family. Case law discussed. 


Asoke Kumar Sengupta, for Appellant; B. 
C Dutt, S. P. Roy Choudhury and Tarun 
Kumar Chatterjee, for Respondent. 


FT/GT/B833/76/MVJ 
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1977 
AIR 1977 NOC, 189 (ALL.) 


K. N. SETH, J. 

Tulsi Ram, Appellant v. The Jeet Goods 
Carrier Branch Jhansi and another, Respon- 
dents. 

F. A. F. O. No. 381 of 1978, D/- 11-11- 
1976. a 


Choice of 


-Civil P. C. (1908), S. 20 — 
forum — Two courts competent to entertain 
suit — Agreement between parties that ene 


of them alone would have jurisdiction is 
valid. AIR 1959 Mad 227, Distinguished. 


(Contract Act (1872), S. 28 — Agreements 
affecting jurisdiction of Courts). 
K. C. Saksena, for Appellant; K. M. 


Saxena, for Respondents. 


LT/AU/E392/76/JHS/RSK 


AIR 1977 NOC. 190 (ALL.) 
= (1977) 8 ALL LB 85 
H, N. SETH, J. 


Baijnath Singh and another, Petitioners ` v. 
The Board of Revenue, Allahabad and others, 
Opposite Parties. 


Civil Misc. Writ Peta. No. 833 of 1€76, 
D/- 9-11-1976. 


(A) U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 176 — Partition 
. suit under — Simple mortgage by co-sharer 
of his share in favour of another ‘co-sharer 
— Suit for partition by such co-sharer mort- 
gagor cannot be resisted on -ground that 
mortgage money has not been paid. (Trans- 
fer of Property Act (1882), Ss. 67, 92). _ 

Plaintiff A who was a co-sharer filed a suit 
under S. 176 for partition and possessior of 
his share. The plaintiff s predecessor Aad 
mortgaged his share in favour of a third 
party which simple mortgage was’ redeemed. 
by K who was another co-sharer of the pro- 
perty. Another simple mortgage was also 
created by. the plaintiff's predecessor in 
favour of: K and the mortgage money had 
not been paid. Held, the suit could not be 
resisted by. the defendants on ground that 
the mortgage debt had not been paid. The 
-obligations placed upon the mortgagor de 
not contemplate that either. the mortgagor 
who has a share. in the property, or any ocher 
eo-sharer, cannot get his share in the joint 
property partitioned. It may be that des- 
pite partition amongst the co-sharers, the 
share mortgaged in the entire property may 

_ 1977 Notes/6 VII 


-.such time as ‘the amount secured by 
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continue to be liable for the amount secur- 
ed by the mortgage, but then the defendants 
as simple mortgagees could not stand in the 
way of the mortgagor and his co-sharers in 


-getting the properties partitioned. Accord- 


ingly, as mortgagees of the share of plain- 
tifs predecessor, the only right which K 
and the defendants had in the mortgaged 
property, was either to sue for recovery of 
money advanced.or to sell the mortgaged 
property for realisation of dues, Simply be- 
cause they happened to be co-sharers along 
with plaintiff or his predecessor-in-interest, 
they did not get a right to resist proceed- 
ings for partition of the joint property till 
the 
mortgages was not paid up. So far as the 
position of K and his descendants with re- 
gard to redemption of mortgage was con- 
cerned they got subrogated to the rights of 
the ` mortgagee and with regard to the 
share of the mortgaged property, they 
got the same rights which the original mort- 
gagee had. The original mortgagee merely 
had the right to sue for recovery of and/or 
sale of the mortgaged property, which right 
would subsist despite partition of property. 
Neither the original mortgagee nor the per- 
son who is subrogated to his rights had any 
locus standi to prevent a partition of pro- 
perty amongst the co-sharers of the pro- 


perty. 

(B) Civil P. C. (1908), O. 41, R. 33 — 
Powers of appellate court —- Cross-objec- 
tions not filed by respondent. 


Even if the respondent has not filed any 
appeal or cross-objections, if the ‘appellate 
Court comes to the conclusion that the effect 
of a particular part of the order under ap- 
peal, which is in favour of. the appellant, 
will be to perpetrate an action without juris- 
diction, there is no reason why the appellate 
court should not exercise its power under 
the rule, and prevent such erroneous exercise 


‘of jurisdiction, 


R. N. Singh and K. P. Singh, for Peti- 
tioners; K. B. Garg, Namwar Singh and S. 
C., for Opposite Parties, | 


LT/CU/E712/76/JHS 
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AIR 1977 NOC. 191 (ALL.) 
= (1977) 3 ALL LR 81 
M. N. SHUKLA AND GOPI NATH, JJ. 


Dr. R. N. Choudhry, Petitioner v. The 
Municipal Board, Shahjahanpur and others, 
Respondents. 


Civil Misc. Writ No, 10564 of 1975, D/- 
8-11-1976. 


U. P. Municipalities Act (2 of 1916) Sec- 
tions 211 and 804 — Notice under S. 211 
— Mode of — Notice must be in writing 
issued to the individual owner or occupier 
—— Publication of notice in newspaper, 
- distribution of pamplets and exhibition of 
Cinema slides — Not sufficient compliance 
with conditions in S. 211. 


Where there are encroachments and pro- 
jections covered by S. 211, the notice issued 
under S. 211 for removing projections must 
be a written notice to the individual owner 
or occupier of the alleged encroachment or 
projections. 


Publication of notice in a Hindi news- 


paper, distribution of pamphlets and exhi- 
bition of cinema slides in a’ Cinema 
hall in the city dos not, in view of 


Sec. 804, amount to a written notice to the 
individual owner or occupier as required 
under S. 211. Demolition of constructions 
under S, 211 would therefore be illegal. 1977 
All W. C. 102, Foll. 


Even the various modes of public notice 
followed by the Municipal Board do not 
amount to a compliance with the modes pre- 
scribed by the statute itself for giving pub- 
lic notice. 


V. K. Burman, for Potton: R. C, Shukla, 
for Respondents. 


LT/BU/E842/76/SBB/WNG 


AIR 1977 NOC. 192 (ALL...) . 
= (1977) 8 ALL LR 61 
HARI SWARUP, J. 
Kushal Pal Singh, Appellant v. The State 
of U. P. and others, Respondents. 
Second Appeal No. 1660 of 1967, D/- 
10-12-1976, 


Civil Procedure Code (1908), S. 100 —. 


Second appeal — Maintainability — Suit 


ALR 


for damages for malicious prosecution — 
Court dismissing suit on merits against some 
of joint tort-feasors —- Whether second ap- 
peal can lie against remaining defendants. 


The suit was filed for damages for mali- 
cious prosecution. The plaintiff impleaded 
six defendants A, B, C, D, E and F, It 
was alleged that A filed the complaint 
against the petitioner maliciously and with- 
out reasonable and probable cause. B, C and 
D made false reports to E and F, The suit 
was dismissed by the trial Court and appel- 
late Court affirmed the trial Court’s decree. 
In the second appeal steps were not taken 
to serve notices on A, B and C and the ap- 
peal was dismissed against them for non- 
prosecution. The question arose whether the 
appeal could be decided on merits against 
defendants D, E and F, 


Held that as the law was set in motion 
by A by filing the complaint against peti- 
tioner, the other defendants can be liable 
only as principals for the act of A who 
acted as their agent in instituting the com- 
plaint. They were only the abetting tort- 
feasors. Therefore main person who moved 
the machinery of the Court in prosecuting 
the petitioner was ‘A’. 


Secondly the finding of the Court, that 
there was reasonable and probable cause for 
initiating the prosecution and setting the law 
into motion, had become final against the 
defendants A, B and C. The petitioner’s ap- 
peal could succeed only on the finding that 
there was no reasonable and probable cause 
for setting the law into motion or for initiat- 
ing the criminal proceedings. Such findings 
would be conflicting findings to the finding 
already recorded by the Court which had 
become final as against A, B and C. There- 
fore if the decree was passed in favour of 
petitioner against the remaining defendants, 
it would be a decree based on conflicting 
findings and would result in a. contradictory 
decree. Hence the second appeal against 
them could not be decided on. merits. ATR 
1962 SC 89, Rel. on; AIR 1949 All 105 and 
ATR 1980 Madh Pra 822 and AIR 1970 SC 
1468, Distinguished. 


J. C: Bhardwaj and S. Haider, for Ap- 
pellant;- Standing Counsel, for Respondent. .. 


AU/BU/A87/77/RSV/WNG 





1977 


AIR 1977 NOC. 183 (ALL.) 
= 1977 ALL LJ 19 
R. B. MISRA AND J. M. L. SINHA, 7J. 
National Insurance Co. Ltd. Appellant v. 
Vinod Kumar Bansal and another, Respon- 
dents. 


First Appeal No. 129 of 1976, D/- 8-9- 
1976. l 


Suits Valuation Act (1887), S. 8 — Forum 
of appeal — Valuation of the original suit 
determines the forum of appeal — Fact that 
amount larger than the valuation is decreed 
does not change the forum. (Bengal, Agra 
and Assam Civil Courts Act (12 of 1837), 
S. 21) — Case Law discussed. 


J. N. Chatterji, for Appellant; L. P. 
Naithani and H. S. Bisht, for Respondents. 


JT/KT/D560/76/AS/WNG `` 


AIR 1977 NOC. 194 (ALL.) 
= (1977) 3 ALL LR 85 
M. N. SHUKLA, ff. 
Parmal Singh, Petitioner v. D. D. CG, 
Meerut and others, Respondents. 
Civil Misc. Writ Petan. No, 7681 of 1972, 
D/- 9-7-1976. 


Civil P. C. (1908), S. 11 — Succession 
Certificate proceedings — Judgments gven 
in such proceedings would not operate as 
res judicata with regard to question of title. 
(Succession Act (1925), Ss. 381, 387 — Fina- 
lity of judgments in succession certificate 
proceedings). 


None of the principles underlying S. 11 
can actually be held to be satisfied by a 
decision rendered in succession certificate 
proceedings. It is of the essence of the 
doctrine of res judicata that the parties in 
the two cases must be litigating under the 
same title and the two courts should be co- 
ordinate courts, i. e. both should be com- 
petent to grant the same nature of relief. 
While instituting proceedings under the 3uc- 
cession Act for grant of a succession certifi- 
cate the parties did not contest on the ques- 
tion of title. Such questicn is outside the 
jurisdiction of those proceedings, Secordly, 
the Courts while passing orders under the 
Succession Act in those summary procsed- 
ings are not competent to give the relief 
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which can be claimed by the parties in a 
regular suit. The nature and the ambit of 
the two kinds of proceedings is entirely dis- 
tinct. 


Further, Ss. 881 and 887 of the Succes- 
sion Act, 1925, if read together make it 
clear that the grant of a certificate does not 
establish the title of the grantee, it only 
clothes him with the authority to collect the 
debts and allow the debtors to make pay- 
ments to him without incurring any risk. 
In fact, it does not even establish the right 
of the grantee otherwise. The only effect 
of the certificate is that it compels the deb- 
tor to pay the debt to the certificate holder 
and is conclusive to that extent. Such judg- : 
ments are final so far as the question of 
‘animus proband? is concerned, but with re- 
gard to the question of title and determina- 
tion of rights of the parties they are not 
binding or res judicata. Case law discussed 


A. B. Saran and B. C. Kandpal, for Peti- 
tioner; Mohan Chandra, V. P, Srivastava, S. C. 
and Rajesh Tandon, for Respondents. 


KT/LT/D892/76/MBR 





AIR 1977 NOC. 195 (ALL.) 
= (1977) 3 ALL LR 10 
SATISH CHANDRA, J. 
Ras Mohan, Applicant v. Shiv Nath 
Chaurasia, Opposite Party. 
Civil Revn. No. 1020 of 1975, D/- 28-9- 
1976. . 


U. P. Urban Buildings 
Letting, Rent 


(Regulation of 
and Eviction) Act (13 of 


1972), Section 2 (2) Explanation — 
Construction of building — Date of com- 
pletion — Words ‘report, record or assess- 


ment’ — Meaning. 


The words ‘report, record or assessment’ 
are disjunctive and in the context the pro- 
vision should be read that ‘in the absence 
of a report or record or assessment’ the date 
of first occupation will be relevant. The 
reason is that in the absence of any report 
or record by the local authority, the assess- 
ment to tax will be a problem. It may come 
about after several years depending on the 
knowledge of the local authority of the new- 
ly made construction, In such an event the 
completion of the construction could not 
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be known reliably and the date of its first 
occupation will become relevant. 


K. N. Tripathi, for Applicant; Swami 


Dayal, for Opposite Party. 
KT/LT/E261/76/MBR 





AIR 1977 NOC. 196 (CAL.) 
RAMENTRA MOHAN DATTA, J. 


Clarion Mccann Advertising Services Ltd. 
+v. Tea Board. 

Commercial Cause Suit No. 235 of 1969, 
16-2-1976. 


(A) Contract Act (1872), S. 202 — Con- 
tract providing that principal should pay 
amount of third party’s bill for supply of 
goods plus agent’s commission to agent and 
agent in turn should pay third partys bill 
— Third party’s bill paid by principal direct 
with a view to deprive agent of his com- 
mission — Held, principal’s act was arbi- 
trary and high-handed and he was liable to 
pay agent’s commission. 


(B) Limitation Act (1963), S. 18, Explana- 
tion (a) — Liability to pay acknowledged but 
set off claimed — It is sufficient acknow- 
ledgment. 


H. Dutt, for Plaintiff. 
IT/AU/D77/76/JHS/RSK 





AIR 1977 NOC. 197 (CAL.) 
= (1977) 1 CAL LJ 60 
M. N. ROY, J. 
Ganesh Chandra Das, Petitioner v, Direc- 
tor of Ratioring and others, Respondents. 
Civil Rule No. 646 (W) of 1976, D/- 
24-12-1976. 


Constitution of India, Art. 226 — West 
Bengal Rationing Order (1964), Paragraph 3 
(1) — Writ petition — Who can apply — 
Infringement of existing rights of petitioner 
essential — Petition held not maintainable. 


The petitioner made an application under 
W. B. Rationing Order, Para 3 (1), for grant 
of licence for running a retail shop under 
statutory rationing scheme. The application 


A.I. R. 


was rejected as conditions were not fulfilled, 
Another person “A” was appointed the re 
tailer. The appointment of “A” was 
purely temporary. The petitioner admittedly 
failed to prefer review or revision against 
the grant of retailer shop to “A” or against 
the refusal of his application. 


Held, that normally the powers under 
Art. 226 can be invoked only by a person 
whose personal rights and interests are ad- 
versely affected by the impugned law or 
order. The Art. 226 provides for issue of 
writs, directions and orders for the purpose 
of enfcrcement of fundamental rights, only. 


In the instant case none of the existing 
rights of the petitioner had’ been infringed 
by the grant of licence to “A” for a tem- 
porary period. Further that the petitioner 
admittedly had not preferred any review or 
revision against the refusal of his applica- 
tion; therefore it could not be said that any 
prejudice was caused to him. Hence peti- 
tion was not maintainable. AIR 1964 SC 685 
and AIR 1968 SC 507 and AIR 1962 
SC 1188 and AIR 1971 SC 1507, Referred, 


S. K. Rai Choudhury and B. K. Raj, for 
Petitioner; Sakti Prosad Mukherjee and 
Samaresh Banerjee, for Respondents Nos. 4 
and 5 


BU/BU/A833/77/RSV/WNG 





AIR 1977 NOC. 198 (CAL) 
= 81 CAL WN 380 


SALIL KUMAR DATTA AND H. N, 
“SEN, JJ. 


Barakar Coal Co. Ltd., Petitioner v. N. C. 
Mehta and another, Opposite Parties. 


C. R. No. 3787 of 1974, D/- 11-11-1976. 


Coking Coal Mines (Nationalisation) Act 
(1972), S. 9 — Jurisdiction of Civil Court — 
Whether ousted by Act — Effect of appoint- 
ment of Commissioner — Decree or award 
passed after appointed day how to be execut- 
ed. 


The Act does not take away the jurisdic- 
tion of Civil Courts to enforce claims against 
owners of the mines or plants by the ordi- 
nary process of law. It only provides the 
procedure for payment of claim out of the 
amount paid by the Government for nation- 
alisation of the mine or plant through the 
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Commissioner due from such ‘owner of mire 
or plant in respect of matters, claims and 
disputes arising prior to the appointed day. 
_ In view of absence of any provision exclud- © 
ing the jurisdiction of Civil Court either 
expressly. or by necessary implication in res-. 
pect of such claims prior to the appointed 
date, such matters, claims or disputes wl 
‘be enforceable by the process of law subject. 
to the condition that decree for such claims 
will not be enforceable against the amount 
in the hand of Commissioner on account f 
nationalisation of mine or plant as the Com- ` 
missioner in law’ can only disburse the 


amounts against the claims lodged with and - 


admitted by him. 


In this: case the petitioner, ex-mining com- 
pany, challenged the order of the City Civil 
Court holding that the Court had jurisdic- 
tion to entertain a money suit despite the 
- enactment of Coking Coal Mines (Nationali- 
sation) Act 1972. The petitioner company 
challenged the said order on the ground that 
„the Act provides that claims should be made 
to the Commissioner appointed : in: that ke 
half. ; 


Negativing the- -petitioner's plea it was held 
that the suit was maintainable in Civil Court 
but the execution of decree if passed would 
be against the money or assets that would 
be in the hands of the owner and not of tae 
Commissioner or against the Central. Govern: 
ment or the Government company. 


Tapas K. Banerjee and Monoranjan Das, 
for Petitioner; Susanta Kumar Unediyey: S for 
Opposite Parties, ` 


AU /BU/A244/77/PNK/WNG , 


AIR 1977 NOC. 199 (CAL.) 
H. N. SEN, Ẹ. 
Kalpana Mahato (Minor) and others, Ap- 


pellants v. Jyoti. Prosad Singh Patar Res- 
pondent. 


A. F, A. D. No. 2088 of 1968, Re 24-2- 
1977. 


(A) Bengal Tenancy Act (8 of 1885), 
S. 10 — Ghatwali Tenure — Creation of p2r- 
manent lease by predecessor Ghatwal — Suc- 
cessor Ghatwal will be estopped from qu2s- - 
tioning it if he does not get it rectified — 
idle for over 12° years: f 


Though incidents of ghatwali tenure heve 
not been specified in the Bengal Tenarcy ` 


“to get impeached the lease: granted to 


199 85 


Act judicial decisions have evolved certain 
outstanding features which are common tò 
all. Inalienability by sale or by permanent 


‘lease is one of the outstanding features evolv- 


ed by judicial decisions. As a general prin- 
ciple a ghatwal is not competent to grant a 
lease in perpetuity and his successor-is not 
bound to recognise such an encumbrance. 
Although a ghatwal cannot grant a perman- 
ent lease, yet if he creates one, he would be 
estopped from questioning it and his suc- 
cessor would, likewise, be estopped from 
questioning the ‘same, if they do not rectify 
it sitting idle for over 12 years. In other 
words to nullify the -possession of such a 
tenant- under a lease granted by a ghatwal, 
his successor if he wished to resume the 
tenure, must take over possession by some 
overt act or by bringing suit within 12 
years after succeeding to the ghatwali tenure. 

Thus where the plaintiff a tenant of a 
former ghatwal-on being dispossessed forcib- 
ly by the defendant a new successor ghatwal 
brought a suit for possession, declaration of 
right and title against the new ghatwal who 
slept for more than 12 years ovér his right 
the 
oe by the defendant’s predecessor ghat- 
wa 


Held that the plaintiff must succeed. The 
plaintif having been proved to be in pos- 
session of the ghatwali land for more than 
12 years since the next ghatwal (the defen- 


dant) came after the death of old ghatwal, 


the plaintiff would certainly acquire the 
limited interest of a tenant by adverse pos- 
session and prescription although his right 
under the lease granted by preceding ghat- 
wal would no longer give any protection 
under the law against subsequent ghatwal 


_ namely the defendants. 


(B) Civil P. C. (1908), S. 100 — Second 
appeal — Finding of fact — Lower appel- 
late Court failing to consider relevant facts 
necessary to determine possession of the 
property. — Held, there was defect in pro- 
cedure and as such High Court in second 


oe 


appeal would be entitled to go into question 


of possession. 


Kishore Mukherjee 
Sengupta, for Appelldnts; S. N. Palit, 
Respondent. . 


pu/pu/Bini /TT/PNK í GDR 


and Dipak Kumar 
for 
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AIR 1977 NOC. 200 (CAL.) 
R. BHATTACHARYA, J. 
Bardesia Kali Prasanna Samabai Sanjukta 
Krishi Samity Lid., Petitioner v. Jamser Ali 
and others, Opposite Parties. 


Civil Reva. Case No. 3845 of 1976, D/- 
18-3-1977. 


(A) W. B. Land Reforms Act (10 of 1956), 
S. 19 (2B) — “Transfer”, meaning of — Sub- 
divisional officer has right to transfer an ap- 
peal from his own file to another Magistrate 
and vice versa. : 


The word ‘transfer’ in S. 19 (2-B) is a 
general term which means generally to trans- 
mit or to remove or to move one thing t2 
another or from one place to another or 
from one person to another and is wider in 
connotation than the word ‘withdraw’ which 
means to take back or to take away. It is 
significant to note that in S. 19 (2B) tha 
word ‘withdraw’ has been conspicuously 
not used but the general term ‘transfer’ has 
been used in a wider sense to include trans- 
mission of a case or appeal to a different 
Magistrate and again transmission or removal 
of the said appeal, if necessary from that 
Magistrate to his own file. That movement 
amounts to ‘transfer’. - 


(B) W. B. Land Reforms Act (10 of 1956), 
S. 19 (8) — Vacating order of stay — Duty 
of Court — Natural justice — 
hearing to party having advantage of stay. 


The elementary principle of natural justice 
is that when any order is already passed in 
favour of the party, the court or the officer 
concerned must give a hearing to the party 
having advantage of the order, before that 
order is interfered with or set aside. 


Where the Sub-Divisional Magistrate 
vacated the order of stay, passed in favour 
of party under S. 19 (8), without giving them 
opportunity to be heard but on hearing a 
third party, a sub-Inspector of police not 
connected with the proceeding in question, 
to prevent breach of peace in the locality 
over the possession of land in dispute, the 
order was held liable to be set aside for non- 
compliance of elementary principle of natu- 
ral justice. 


Monoj Kumar Mukherjee and Prodipte 
Roy, for Petitioner; Harsadhari Bhattachar- 
jee, (for No. 1) and Bholanath Bhattacharjee 
(for Nos. 2 and 8), for Opposite Parties. 
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Right of- 


ALR 


AIR 1977 NOC. 201 (CAL.) 
= (1977) 1 CAL LJ 492 
SALIL KUMAR DATTA AND G. N. 
RAY, JJ. ; 
Sri Iswar Sridhar Jew, a Hindu deity, Ap- 
pellant v. Mohan Lal Kar, Respondent, 
L. P. A. No, 20 of 1975, D/- 21-3-1977. 


Calcutta Thika Tenancy Act (2 of 1949), 
S. 2 (5) — West Bengal Premises Tenancy 
Act (12 of 1956), S. 2 — Tenancy of open 
land — Existence of boundary walls — Whe- 
ther changes the nature of the land as vacant 
land. (Remarks in (1962) 66 CWN 388, 
Dissented from.) 


Where it is clear from security deposit and ` 
rent receipts that what was let out was 
neither any building nor part of a building 
nor any hut or part of hut and lands ap- 
pertaining thereto -but a piece of land and 
it is nobody’s case that the boundary walls 
of the tenanted land has been utilised by the 
tenant in any manner in respect of its struc- 
ture or otherwise and there is also the evi- 
dence that the boundary walls had been in 
very dilapidated condition, on the question 
of the nature of the tenancy, i 


Held that notwithstanding the existence 
of the boundary wall the demise to the ten- 
ant would continue to be a demise of the 
vacant land on which the tenant undispu- 
tedly had built his structure, thereby bring- 
ing tenancy outside the operation of T. P, 
Act and even if it is assumed that the boun- 
dary wall formed a part of the demised land, 
it could not be a demise of structure and the 
tenancy would be within the meaning of 
Calcutta Thika Tenancy Act. (1956) 60 Cal 
WN 642 and (1962) 66 Cal WN 388, Ref. 


The demised property cannot be “pre- 
mises” as contemplated under S. 2 of the 
West Bengal Premises Tenancy Act, 1956 so 
the tenancy so created will not come under 
its operation. 


The broad proposition that all boundary 
walls by themselves will make structures can- 
not be accepted. (Remarks in (1962) 66 Cal 
WN 3888, Dissented from,) 


P. N. Mittar, Aditya Narayan: Roy and 
Subhas Chandra Biswas, for Appellant; M. 
N. Ghosh and J. K. Banerjee, for Respon- 
dent. ` : 


DU/DU/B169/77/SBB/WNG 





1977 
ARI 1977 NOC. 202 (CAL) 
= (1976) 2 CAL LJ 10 
CHITTATOSH MOOKERJI, J. 


Sm. Taramoni Chakraborty and another, 
Petitioners v. Md. Ali Haider and others, Res- 
pondents. 


Civil Rule No. 8464 of 1975, D/- 4-5- 
1976. 


W. B. Court Fees Act (10 of 1970), Ss. 7 
(iv) (b), 7 (v) and 16 — Valuation of suit — 
Duty of Court — Failure to make an enquiry 
— Revision — Maintainability. (Civil P. 2. 
(1908), S. 115), 


In a suit brought by mutwali for recove-y 
of, possession of wakf property governed 
either by S. 7 (iv) (b) or S. 7 (v) the valua- 
tion given in the plaint is not final. The 
Court has power to hold an enquiry to deter- 
mine whether the suit has been correctly 
valued or not and whether the relief of 1¢- 
covery of possession of wakf property has 
been correctly assessed or not, In an en- 
quiry under S. 11, the Court may not take 
secular properties as comparable units tut 
might try to find out the market value, if 
any, of the Wakf properties in dispute, But 
the Court cannot decline to examine the 
correctness or otherwise of the valuation in 
a suit for declaration and possession, aad 
overrule the defendant’s objection in limine. 
Independently of S. 11, the Court undo b- 
tedly possesses power to hold enquiry as to 
valuation of suits and in case the Court 
forms the opinion that the subject-matter of 
any suit has been wrongly valued, it may 
revise the valuation put by the plaintiff and 
determine the correct court fees payatle. 
Even in the absence of Rules framed under 
S. 9 of the Suits Valuation Act, the Court 
has power to correct valuation put by the 
plaintiff on his plaint in a suit under S. 7 
(iv) Clause (b) of the Court Fees Act, 1970. 


Where the trial Court failed to exercise 
the jurisdiction vested in it by refusing to 
hold any enquiry and to consider whether 
the suit in question has been correctly valu- 
ed or not, the revision application against 
the order is not barred by S. 16 of the Act. 
(Case Law Discussed). 


Biswajit Ghose and Debasis Mitra, for P=ti- 
tioners; Gopal Chandra Chakraborty and 
Amalendu Mukherjee, for Opposite Party 
No, 1. 


GT/IT/C240/76/SBB/MVJ 
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AIR 1977 NOC. 208 (DELHI) 
=ILR (1977) 1 DELHI 228 
M. S. JOSHI, J. 


The Oriental Bank of Commerce Ltd, 
Delhi, Petitioner v. M/s. Rajkumar and Co. 
and others, Respondents. 


Ex. Appeal No. 180 of 1976 in Ex. No. 53 
of 1970, D/- 2-11-1976. 


(A) Stamp Act (1899), S. 64 — Delhi 
Municipal Corporation Act (1957), S. 148 
— Sale certificate — Extra surcharge on 
stamp duty levied by Delhi Municipal Cor- 
poration — Registry of High Court not ob- 
liged to collect surcharge on behalf of Cor- 
poration before grant of sale certificate — 
Such failure to collect is not covered by 
S. 64. 


The Registry prepares the certificate of 
sale in the form prescribed by the Code of 
Civil Procedure and if the requirements of 
the said Code are duly complied with, its 
omission to set out any partciular detail in 
the certificate will not amount to something 
done with intent to defraud the Municipal 
Corporation. Even if it is assumed that 
S. 64 of the Stamp Act enjoins upon the 
Registry to enter the consideration for the 
sale in the sale certificate (though there is 
no column provided thereof in the prescrib- 
ed form) and the Registry thus specifies the 
consideration in the sale certificate pre- 
pared by it, it would be under no obligation 
to collect the transfer duty on behalf of the 
Delhi Municipal Corporation. 


(B) Delhi Municipal Corporation Act 
(1957), Ss. 152, 169 — Collection of sur- 
charge levied by Delhi Corporation — Re- 


gistvar of documents named statutorily as 
collecting authority — Function cannot be 
taken up by registry of High Court — Auc- 
tion purchaser cannot be deprived of bis 
right of appeal under S. 169. 


The manner of recovery of the transfer 
duty was to be prescribed by the Corpora- 
tion as contemplated by S. 152 of the Delhi 
Municipal Corporation Act (1957), and its 
bye-laws framed for the specific purpose lay 
down that the said duty shall be paid to the 
Registrar along with the stamp duty impos- 
ed by the Stamp Act. The function which 
has been assigned by the statutory bye-laws 
to the Registrar cannot be taken upon itself 
by the Registry of the High Court, 


When the duty is levied or assessed the 
auction purchaser may, if aggrieved by the 
levy or assessment, appeal to the District 
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Judge under S. 169. Should the High Court 
Registry insist on issuing a certificate of sale 
only on the payment of the additional stamp 
duty the auction 
with no right of appeal. The Registry cannet 
compel an auction purchaser to pay. the 
transfer duty leviable under S. 147 of the 
Delhi Municipal Corporation Act. It 
have to be recovered by the Registrar when 
the sale certificate is presented to him for 
registration and in the event of. the auction 
purchaser omitting to present the sale cer- 
tificate for registration, by’ the Corporation 
itself by adoption of such coercive pipes 
as may be available to it, 


Arun Mohan, for Petitioner; R. B. Datar 
with Sanjeev Aggarwal, for M. C, D., for Res- 
pondents. 


AU/BU/A170/77/ABC/VBB 





AIR 1977 NOC. 204 (DELHI) 
= 1976 REN. Ce J. 799 
B. C. MISRA, J. 


Smt. Savitri Devi Abdali and others, Ap- 
pellants v. Ram Bhaj Datta, Respondent. 


S. A. O. No. 58 of 1975, D/- 13-8-1976. 


(A) Delhi Rent Control Act (1958), S. 14 
(1), Proviso (e) — Application for eviction 
on ground of personal necessity — Question 
whether applicant or anybody else was land- 
lord and owner — Hf Controller or ` Civil 
Court has jurisdiction. 


In an.application for eviction on the 
ground of personal necessity the landlorc 
-has to establish not only that he is the land- 
lord but also that he is the owner of the 
premises, since unless and until-the landlord 
be also an owner he would not be able tc 
obtain eviction on the ground of bona fide 
personal necessity. 


The questions raised before the Controller 


were whether the applicant-landlord > had 
established the ingredients of the specified 
grounds of eviction mentioned in proviso (e) 
and whether the applicant or anybody else 
was the landlord and owner. The respon- 
dents admitted themselves to be the tenants. 
In the circumstances, both the questions 
squarely fell within the jurisdiction not of 
the Civil Court but of the Controller to de- 
cide. Had the respondents denied their 
character as tenants and set up a title’ in 


purchaser would be left . 


shall _ 
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themselves, the jurisdiction of the Controller 
would have been ousted. 


The Controller is the appropriate authority 
and correct forum to decide the dispute be- 
tween the landlord and tenant in regard to 
(fixation of standard rent and) eviction on 
grounds mentioned in the'statute. Further, the 
provisions of the statute (e.g.S. 15 (4) and 
(5) and S, 27) also point.to the same result. ` 
(1963) 65 Pun LR 548 and 1978 RCJ 328 
(Delhi), Rel. on. 


(B) Delhi Rent Control Act (1958), S. 14 
(6) — “Transfer” — Release and disclaimer 
of one’s rights in favour of another is not- 
transfer of property. (1912) 13 Ind Cas 455; 
(1932) 16 Tax Cas 440; (1906) ILR 33 Cal 
967 and AIR 1966 SC 482, Rel. on. (Trans- 
fer of Property Act (1882), S. 5 — Release 
and disclaimer). 


` R. S. Rathore, with G. Goswami, for Ap- 
pellants; J. R. Goel and V. P. Gaur, for Res- 
pondents, 


LT/AU/E581/76/MBR/RSK 





AIR 1977 NOC. 205 (DELHI) `- 
= 1977 REN CR 449 
B. C. MISRA, J, 


Smt. V.” L, Kashyap, Petitioner v. R. P. 
Puri, Respondent. TE 


Civil Reva: Nos. 369, 474, 322; 
349 of 1976, D/- 22-9-1976. 


826 and 


(A) Delhi Rent Control Act (59 of 1958), 
S.°25-B {inserted by the (Amendment) Act 
18 of 1976) — Leave to contest petiton 
for eviction —— When granted. 


Where a tenant seeks leave to contest the 
petition for eviction he must file an- affi- 
davit raising his defence, which must be 
clear, specific and positive. The defence 
must also be bona fide, and if true must 
result in the dismissal of the petitior. of the 
landlord. The defences of negative charac- 
ter which are intended to put the landlord 
to proof or are vague, or are raised mala 
fide only to gain time will not entitle the 
tenant to the grant of leave. 


The Controller, where leave to contest 
is sought, will consider whether the affidavits 
foy leave are clear, specific’ and positive ‘and 
the -defence raised is bona fide and prima 
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facie not untenable and untrue. But the 
Controller in granting or refusing the leave 
cannot determine any disputed: questions of 
fact, and if any such dispute arises bona 
fide where the defence taken is clear, spe- 
cific and positive, then the petition must be 
set down for trial on evidence and the facts 
should be investigated as quickly as pos- 
sible, as is required by sub-ss. (6) and (7) of 
S. 25-B. On the other hand, should the 
Controller find that the defence raised is not 
clear, specific and positive or is not bona 
fide, but has been made only to gain time, 
he would be justified in refusing the leave 
to contest the petition. In case leave to 
contest has been granted, the petition “or 
eviction would be set down for trial in ac- 
cordance with the procedure prescribed by 
law and the landlord would then be requir- 
ed to lead evidence to prove the ingze- 
dients of the grounds on which he seeks evic- 
tion and the burden will lie on the landlcrd 
to prove his claim except in so far as any 
part of the claim be admitted by the tenant. 


(B) Delhi Rent Control Act (59 of 1958), 
Ss. 14-A and 54 — Landlord’s right to ob- 
tain inimediate possession — Right is cen- 
ferred untrammelled by any restrictions — 
Provisions of S. 54 must yield place to 
S. 14-A. 


The right conferred by S. 14-A is a spe- 
cial right and it is not dependent upon the 


need or bona fides of the landlord, but it 


accrues on and from the date of the order 
of the Government or local authority reqvir- 
ing the landlord to vacate the premises or 
to incur certain obligations on the specified 
ground and so this furnishes a new and spe- 
cial cause of action and the landlord on fal- 
filling the requisite conditions of S. 14-A ac- 
quires the right to obtain immediate posses- 
sion of the premises. 


Neither the plea of want or validity of the 
notice to terminate the tenancy nor lack of 
permission. of the Competent Authority 
(Slum Areas), nor any stipulation in the 
contract of tenancy- to the contrary world 
prevent the landlord from obtaining imme- 
diately possession of the premises. His right 
under § 14-A to obtain possession is to be 
exercised untrammelled by any other restric- 
tion or conditions notwithstanding anyth-ng 
contained in any other law or ‘contract to the 
contrary except of course subject to che 
conditions. and: restrictions contained in 
S. 14-A itself: 


Section 14-A has been added by the Delhi 
Rent Control (Amendment) Act (18 of 1976). 
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It, therefore, expresses the later will of the 
Parliament ‘arid when this provision lays 
down that the right conferred by this section 
shall ` accrue notwithstanding anything con- 
tained elsewhere in the Act or in any other 
law for the time being in force, then it is 
the later will of the Parliament which wil! 
prevail and not the other provisions to the 
contrary existing earlier which will yield 
place. 1976 Rajdhani LR 613 (Delhi) and 
AIR 1956 SC 614, Followed. 


(C) Delhi Rent Control Act (59 of 1958), 
S. 14-A (inserted by the (Amendment) Act 
18 of 1976) — Premises let out by the pre- 
decessor-in-interest or by the agent of the 


landlord — Landlord is ‘entitled to obtain ‘~~ 


eviction. 


The expression “possession of any premises 
let out by him” only means the premises in 
respect of which the petitioner is the land- 
lord and ordinarily the rights and obliga- 
tions of an owner of the property on succes- 
sion or transfer are transmitted to the suc- 
cessor-in-interest and can be enforced by 
him as if in law he had let out the premises. 
The expression is, therefore, not confined to 
the petitioner landlord as having personally 
let out the premises. The successor landlord 
is entitled to obtain eviction of the tenants 
and all persons occupying the premises 
under the tenant, if he satisfies the other 
conditions and happens to be the landlord 
of the premises owned by him or by his wife 
or any dependent child. 


(D) Delhi Rent Control Act (59 of 1958), 
S. 14-A {inserted by (Amendment) Act 18 of 
1976) — Right of landlord to obtain eviction 
— Object of letting out the premises or the 
purposes for which the tenant is using the 
premises are not a relevant consideration. 


The object of letting out of the premises 
or the purposes for which the teuant is using 
the- premises with or without the consent of 
the landlord are’ not a relevant considera- 
tion. What is material is that the landlord 
petitioner himself or his wife or dependent 
child owns an accommodation in the Union 
Territory of Delhi, which is residential in 
nature. The premises would be residential 
in nature if they are structurally residential 
or are in law ‘residential, e. g. a residential 
accommodation used: for a shop or factory 
will still be residential within the meaning 
of S. 14-A, On the other hand, if a garage 
{apart from appurtenant to the residential 
accommodation) is let out separately even 
for residence, it will not’ constitute residen- 
tial accommodation within the meaning of 
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5. 14-A, nor will a shop or premises recog- 
nised by law as a shop constitute residential 
accommodation, although the tenant may be 
using it for purposes of residing or sleeping 
there. 


The intention behind S. 14-A is that a 
landlord who owns a residential accommoda- 
tion in Delhi, has been allotted residential 
premises by the Government and is asked 
to vacate the Government premises on that 
account, must be enabled to save his evic- 
tion and the sufferance of the penal obliga- 
tions and to occupy his own residential ac- 
commodation. Obviously, if the premises in 
_ dispute were not residential accommodation, 


»- the Government could not pass an order for 


eviction on the ground of his owning such 
a residential accommodation, but if such an 
order has been passed, then it is certain that 
the premises in dispute are residential ac- 
commodation and the landlord is entitled to 
obtain their possession if they are structu- 
rally and legally residential, notwithstanding 
the letting purpose or the actual use by the 
tenant. l 


(E) Delhi Rent Control Act (59 of 1958), 
S. 14-A, Proviso (inserted by the (Amend- 
ment) Act 18 of 1976) — It is obligatory 
on the landlord to specify in his petition the 
number of dwelling houses owned by him or 
by his wife or dependent child and then in- 
dicate which one he wants to recover pos- 
session of. 


(F) Delhi Rent Control Act (59 of 1958), 
S. 14-A, Proviso (inserted by (Amendment) 
Act 18 of 1976) — Landlords need for 
vacant possession is not confined to only one 
of the premises in a dwelling house 
“Dwelling house” -— Meaning. 


The use of the word “dwelling-house” in 
S. 14-A is not synonymous with the word 
‘premises’ as defined in the Act. The reason 
is that the allottees of Government residen- 
tial accommodation are not only Class IV 
and Class HI Officers (who may be occupy- 
ing one or two room tenements in Govern- 
ment premises), but they include Secretaries 
and Joint Secretaries falling in Class I, whe 
are accustomed to live in complete bunga- 
lows, consisting of three or more bedrooms 
in addition to other appurtenances and con- 
veniences. If the intention of the amend- 
ment is to require them to quit Government 
accommodation and live in their own house, 
it is reasonable to infer that they are re- 
quired to live in their whole house and not 
only in one premises in part of the: building 
with tenants residing in other premises in 
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the same building. Im other words, their 
need for vacant possession is not confined 
to only one of the premises in a dwelling- 
house which may have been let out to several 
tenants. That is the reason why the word 
“premises” has not been repeated in the 
proviso and a wider expression :“dwelling- 
house” has. been inserted. The word “dwell- 
ing-house” must, therefore, be given a more 
extensive meaning than premises, but an- 
other whole house must be excluded from 
its connotation. 


(G) Delhi Rent Control Act (59 of 1958), 
S. 25-B (8) — Scope of revision in High 
Court. 


The High Court in exercise of powers 
under sub-s. (8) of S. 25-B of the Act is not 
entitled to interfere with a plain finding of 
fact, if it is satisfied that the order of the 
Controller taken as a whole is according to 
law and no error of law has been committ- 
ed resulting in miscarriage of justice. AIR 
1968 SC 698, Followed. 


M. Mndgal with Rajinder Arya, for Peti- 
tioner; S. P. Mahajan, for Respondent. 


AU/BU/A172/77/GDR 


AIR 1977 NOC. 206 (GAU.) 
= 1977 ASSAM LR 360 p 
M. C. PATHAK, C. J. AND K. LAHIRI, f. 


Kongress Neog, Petitioner v, Dharanidbar 
Deka and others, Respondents. 


Civil Rule No. 613/1975, D/- 7-7-1976. 


(A) Assam Panchayati Raj Act (1972), 
S. 12 (1) (i) — Failure to pay travelling al- 
lowance drawn in advance — It is not de- 
fault in respect of any rate, tax, cess or fee 
or in respect of any Government revenue, 
dues or loans so as to entail disqualification. 


(B) Assam Panchayati Raj Act (1972), 
S. 12 (1) (i) — “Defaulter on the date of fil- 
ing -of nomination” — Meaning. 


Where the travelling allowance drawn in 
advance was paid--at 10 A. M. on 26-2-74 
and nomination paper was filed at 11.20 
A. M. on the same date, the person making 
the payment cannot be said to be a defaul- 
ter on the date of filmg of nomination paper, 
even if it is assumed that failure to pay 


1977 


advance travelling allowance is default. 


(C) Assam Panchayati Raj Constitution 
Rules (1973), R. 58 (c) — Illegal rejection 
of nomination paper — Effect — Election is 
materially affected. 


K. N. Saikia and C. C. Deka, for Peti- 
tioner; A. M. Mazumdar, Sr. Govt, Advocace, 
for Respondents. 


JT/KT/D493/76/MBR 


AIR 1977 NOC. 207 (GAU.) 
= 1976 ASSAM LR 879 
K. LAHIRI 7. 


Khagendra Nath Kahita, Appellant v. Jakab 
Chandra Patgiri, Respondent. 


Second Appeal No. 74 of 1978, D/- 26-7- 
1976. 


(A) Tort — Action for malicious prosezu- 
tion — Mere lodging of an ejahar is 20t 
“malicious prosecution” —- What amounts to, 
stated. 


Unless the act complained of sets the kw 
in motion by bringing the matter before a 
judicial authority having jurisdiction to Je- 
cide, it does not amount to ‘prosecution’, The 
element of malice will be evident where such 
act complained of is a clear abuse of the 
process of court and wrongfully sets the law 
in motion. When both the conditions are 
satisfied, the person wronged can maintain 
a suit for damages for malicious prosecution. 
Where, however, the matter is brought be- 
fore an executive or any other authority and 
allegations are made against a person, it 
does not amount to prosecution. Therefore, 
the mere lodging of an ejahar alleging that 
the Plaintiff wrongfully took away the bullock 
cart belonging to the defendant and that 
therefore something should be done, and 
in pursuance whereof the police investigated 
and filed a final report in favour of the de- 
fendant and directed the Flaintiff to return 
the cart to the Defendant, held, that the 
mere filing of the ejahar which had not re- 
sulted either in the arrest or prosecution of 
the Plaintif in court of law did not amount 
to ‘prosecution’ and since the Defencant 
could not be stated to have abused the pro- 
cess of law his conduct was not ‘malicicus: 
AIR 1944 P. C. 1, AIR 1947 P. C. 108, AIR 
1976 Raj 83 and AIR 1966 Mys 18 Foll 
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(1904) ILR 28 Bom 226, Dist. 


Had the Police arrested the Plaintiff in 
pursuance of the ejahar, he could have main- 
tained an action for wrongful imprisonment. 
(Obiter) 


(B) Civil P. C. (1908), S. 100 — Second 
Appeal — Finding of fact of lower court 
when could be disturbed. 


Where the lower court ignores vital mate- 
rial evidence with respect to the fact in 
issue, its finding can be interfered with even 
in second appeal. The suit in question was 
one for damages for malicious pro- 
secution basing the claim 
lodged by the defendant 
Plaintiff in which the defendant alleg- 
ed that the Plaintiff had wrongfully 
taken away his bullock cart in satisfaction 
of money due under a loan bond. The first 
appellate court ignored material evidence 
viz., the ejahar exhibited in court which 
clearly showed that the defendant did not 
seek the arrest of the accused (Plaintiff), the 
Loan Bond Copy which did not entitle the 
Plaintiff to take the cart in satisfaction of 
the debt and the final Report of the Police 
which showed that the loan amount was 
only Rs. 100/- and not Rs, 150/- as alleged 
by the Plaintiff and that the defendant was 
made to sign a blank stamp paper, and came 
to the conclusion that the case of malicious 
prosecution was made out. A case never 
pleaded by the Plaintiff was made the basis 
of the finding reached. Held, that such find- 
ing was liable to be disturbed even in second 
appeal under S. 100 Civil P. C. 


against the 


B. N. Sarma, Mrs. M. Sarma, for Appel- 
lant; A. K. A. Laskar, for Respondent. 


IT/JT/D162/76/TVN 


-AIR 1977 NOC. 208 (HIM. PRA.) 
= 1977 SIM LC 4 
R. S. PATHAK, C. J. 


Brij Lal, Appellant v. Smt. Maya Devi, 
Respondent. 


F. A. O. No. 2 of 1973, D/- 24-9-1976. 


(A) Hindu Marriage Act (1955), S. 24 — 
Maintenance pendente lite and expenses of 


on an ejahar ... 
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proceedings — Claimed by wife pending hes 
petition for judicial separation — Allegation 
of wife leading an adulterous life made by 
husband resisting application — Does not 
disentitle her to maintenance and expenses 
of proceedings pendente lite — Proceeding 
under S. 24 is not controlled by provisions 
of S. 28. AIR 1972 Guj 174, Relied on. 


A. K. Goel vice Indar Singh, for Appel- 
lant; D. P. Sud, for Respondent, 


LT/LT/E440/76/AS/WNG 





* ATR 1977 NOC. 209 (HIM. PRA.) 
= 1977 SIM LC 226 
C. R. THAKUR, J. 


Bakshi Surinder Mohan and others, Peti- 
tioners v. The Sub-Registrar (Tehsildar) 
Nurpur, Respondent. 


C. W. P. No. 363 of 1976, D/- 2-9-1976. 


Registration Act (1908), Ss. 32 and 71 — 
Deed presented for registration — Duty of 
Registrar. 


If it is a fact that the deed was complete 
in all respects, it was the bounden duty of 
the Registrar to have accepted and register- 
ed the deed, 


Tf there is any legal flaw it is incumbent 
on the registrar to comply with the provi- 
sions of S. 71 of the Act and pass an order 
of refusal recording his reasons in Book 
No. 2. 


A mere refusal to accept the document for 
registration is a dereliction of duty and dis- 
obedience of the mandatory prcvisions of 
the law. 


Inder Singh, for Petitioners; Advocate- 
General with H. K. Paul, for Respondent. 


KT/LT/E11/76/KNA 


ALR 
AIR 1977 NOC, 210 (J. & K) 
= 1976 KASH LJ 354 
MIAN JALAL-UD-DIN, J. 


President, School Building Committee, 
Smailpur, Petitioner v. State of Jammu and 
Kashmir and another, Respondents, 


Civil Revn. No. 181 of 1975, D/- 15-4- 
1976. l 


Civil P. C. (1908), O. 1, R. 10 — Im 
pleading parties to suit — Provision, a deci- 
sive touchstone, 


Question of impleading parties to a suit 
bas to be decided with reference to O. 1, 
R. 10, Civil P. C. and parties who are neither 
necessary nor proper should not be implead- 
ed. A party merely interested in the fruits 
of litigation cannot be impleaded as a party. 
To a simple suit to recover rent, one stated 
entitled to the moneys collected as rent was 
not impleaded. Such a course would con- 
vert the simple suit for money into one for 
title. AIR 1958 J and K 89, Fol. 


R. N. Bhalgotra, for Petitioner; D. R. 
Khajuria, J. L. Sehgal and Kanwal Chopra, 
for Respondents. 7 


GT/IT/C88/76/TVN 


AIR 1977 NOC. 211 (J. & K} 
= 1976 KASH LJ 306 
MUFTI BAHA-UD-DIN FAROOQI, ff. 
Krishen and others, Appellants v. Bihari 
Lal Suri, Respondent, : - 


Second Appeal No. 18 of 1974, D/- 27-4- 
1976. - 


Evidence Act (1872), S. 67 — Execution 
of document — Proof. 


Execution denotes a conscious act of sub- 
scribing to a document. In order to prove 
the execution of a document it must be 
shown that the person executing it consci- 
ously subscribed to it in the sense that he 
put his mark or signature on it after having 
known and understood its contents. Mere 
proof that the person’s signature appears on 
the document cannot, by itself, amount to 
execution of the document. 
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V. S. Malhotra, for Appellant; L K 
Sharma, for Respondent. . 
GT/KT/C95/76/JHS 


AIR 1977 NOC. 212 (J. & K.) 
` MUFTI J. 7 

Mohammad Maqbool Dar, Petitioner w. 
Mohd. Ashraf Khan, Respondent. | 

Election Petn. No. i of 1972, D/- 12-7- 
1976. 

(A) jens and Kashmir Representation 
of the People Act (4 of 1957), S. 91 (1) (c) — 
Irregularity in verification — Correct ver- 
fication can be allowed to be filed. 


(B) Jammu and Kashmir Representation of 
the People Act (4 of 1957), S. 91 — . Affi- 
davit — Contents of —- Paras should distins- 
tly relate to specific heads of corrupt prar- 
tice. 

Jt will be always advisable that there be 
a separate affidavit with regard to each f 
the corrupt practice alleged but if that be 
not possible, the affidavit should clearly show 
as to which of the paras which are part f 
the affidavit refer to the particular corrupt 
practice. The fequirement of law with re- 
gard to the affidavit is very clear and has to 


be observed because after all allegations of 


corrupt practices are in the nature of quasi- 
criminal proceedings and somebody should 
be responsible for making these allegations. 
But an election petition is not liable to 3e 
dismissed on account of non-compliance of 


the law with regard to the ~ affidavit. AIR 
1972 Madh Pra 167, Rel. on. s 
Tassadug Hussain, for Petitioner; P. Le 


Handoo, for Respondent. ` 
BU/EU /A346/77/JHS/RSK 


AIR 1977 NOC.. 213 (Kant) 
= (1977) 1 KANT LJ 36 
D. B. LAL, J. 
Lingajois alias H. N. Shamanna Purohit, 
Petitioner v. B. S, Shama Rao, Respondent. 
Civil Revn. Petn. No. 2055 of 1974, D/- 
5-11-1976. 


Karnataka Rent Control Act (22 of 1961), 
S. 21 (1) (h) — Reasonable and bona fde 
requirement of landlord — Mere fact taat 
heretobefore landlord was living in che 
same house is no ground to infer that he 
does not have reasonable and bona fide need. 
after change for the better in his financial 
position. 
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~ stances may change in his favour. 
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It would be not a correct proposition to 
hald that if the landlord some how manages 
with the limited accommodation which is 
okviously insufficient for him, he should be 
made -to stay in that accommodation forall, 
time in future even though financial circum- 
- One does 
not merely exist but lives and from that 
point of view, the requirement of his land 
will have to be considered as his need has 
not only to be bona fide but also reasonable. 
If he was in a position to occupy a more 
convenient accommodation by making his 
tenant to vacate as he could now afford that 
accommodation in changed family circum- 
stances, a reasonable and bona fide require- 


ment of a landlord must be held to ‘have =; . 


been established. 


B. G. Sridharan, for Petitioner; A. Ananda 
Shetty. for Respondent. 


CU/CU/A899/77/PNK/VBB 


AIR 1977 NOC. 214 (KANT.) 
= (1977) 1 KANT LJ 38 
D. B. LAL, J. 


Gopichand Balawantharao Wadkar, Peti- 
tioner v. Pundalik Govindappa Pethakar 
and others, Respondents. 


Civil Revn. Petn. No. 2711. of 1975, D/- 


- 5-11-1976. 


(A) Karnataka Rent Control Act (22 of 
1961), Ss. 29, 21 — Impact of S. 29 upon 
£. 21 — Extent of — Tenant complying 
with provisions of S. 21 (2) (ii) to escape 
eviction under S. 21 (1) (a) — Unless S. 29 
was invoked by Court suo motu or on appli- 
cation of landlord, tenant could not be dis- 
entitled to benefit of S. 21 (2). (ii) for non- 
compliance of S. 29. 

Section 29 in order to have an _ impact 
upon S. 21 does not by itself contain a pro- 
vision to be complied with so as to enable 
the tenant to- escape the ground contained 
in S. 21 (1) (a). Section 29 barely disentitles 
a tenant to contest the application or to pre- 
fer a revision unless he pays to the landlord 
or deposit in Court the arrears of rent. This 
section also describes w.thin what time and 
in what manner the payment or the deposit 
is to be made. Thereafter it is laid down 
in that section, that unless the tenant shows 
sufficient cause to the contrary, the . Court 
either suo motu or upon an application of the 
landlord may stop all further proceedings 
and may even make an order directing the 
tenant to put the landlord in possession of: 
premises. Merely because S. 29 is there in 
the Act, and especially in a situation where 
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neither the Court suo motu proceeds under 
that section, nor the landlord chooses to file 
the application for payment of rent and ask- 
ing to stop proceedings or to make an order 
directing the tenant to put the landlord in 
possession, it cannot be stated that the ground 
under S. 21 (1) (a) succeeds and the tenant 
cannot avzil of the provisions contained in 
S. 21 (2) (ii) as he has not complied with 
provisions of S. 29. S. 21 (2) (i) decidedly 
presupposes that either the Court suo motu 
makes an order under S. 29 or the land- 
lord files an application under -that Section 
for an order, and some direction is made in 
consequence to those proceedings. Only 
thereafter the tenant can be asked to com- 
ply with the provision of S. 29, and failing 
that he cannot escape the consequences 9f 
the default in payment of rent which shall 
be a ground for his eviction. 


In the instant case, neither an applicaticn 
was filed by the landlord for an order under 
S. 29, nor the Court suo motu proceeded 
under that Section and made an order and 
that being so it cannot be stated that the 
tenant has not in any manner complied with 
provision of S. 29. 1968 (2) Mys LJ5 and 
C. P. P. No. 1855 of 1967, D/- 80-6-1969 
(Kant), Referred. 


N. A. Mandgi, for 
Swami, for Respondents. 


CU/DU/A$02/77/AS/WNG 


Petitioner; K. A, 


AIR 1977 NOC. 215 (KANT) 
= (1977) 1 KANT LJ 33 
D. B. LAL, J. 
Thimothy Bangera and another, 
tioners v. Sharada Bai, Respondent. 
Civil Revn. Petns. Nos. 2760 and 2761 of 
1974, D/- 29-10-1976. 


(A) Transfer of Property Act (1882), Sec- 
tion 106 — Notice to quit — Notice giving 
more than 15 days’ time to tenant to vacate 
~ Notice held valid. 

(B) Karnataka Rent Control Act (22 of 
1961), S. 21 (1) (d) — Using the premises 
for immoral and illegal purpose — Even 
single conviction for using premises for ille- 
gal and immoral purpose is sufficient to en- 
title landlord to evict tenant. 

The language of S. 21 (1) (d) of the Act 
does not require series of conduct on the 
part of tenant in using the premises for il- 
- legal ‘or immoral purposes. Even a single 
conviction of using the premises or allowing 
the premises to be used for immoral or ille- 
gal purposes would be considered sufficient. 


Peti- 
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‘the payment of rent and unless 


ALR. 


Thus it was held that the landlord had made 
out a case under S. 21 (1) (d):of the Act, 

(C) Civil P. C. (1908), S. 115 — Revi 
sional powers of the Court — If two re- 
asonable conclusions are possible on the same 
evidence and the question is purely of fact. 
Revisional Court should not interfere ordi- 
narily — Only compelling reasons may jus- 
tify interference. (Karnataka Rent Control 
Act (1961), S. 50). f ; 

P. R. Mohan Rao, for Petitioners in both 
Petns,; P. Ramachandra Rao, for Respondent 
in both Petns. 


CU/CU/A898/77/ PNK 





_AIR 1977 NOC. 216 (KANT.) 


(1977) 1 KANT LJ 5 
, =1977 REN CR 693 


D. B. LAL, J. 


S. P. Bagali, and another, Petitioners v. 
Srishilappa Mallappa Tallkoti, Respondent. 

Civil Revn. Petns. Nos. 2290 and 2320 of 
1974, D/- 27-10-1976. ' 

(A) Karnataka Rent Control Act ‘22 of 
1961), S. 29 (1) (2) (4) — Default in making 
deposit of rent within the time and in the 
manner prescribed —— Effect. 

The requirement of law under S. 29 (2) 
is, that the deposit of rent under sub-s. (1) 
is to bẹ made within the time and in the 
manner prescribed and in case any deposit 
is made against that provision, it would be 
held that the tenant committed default in 
sufficient 
cause to the contrary is shown, all further 
proceedings are to be stopped and the Court 
is justified tò make an order directing the 
tenant to put the landlord in possession. 

The indulgence once shown to the tenant 
before the trial Court to deposit the rent be- 
yond time could not grant him a privilege 


i 


to make every time a deposit beyond time, 


and not in accordance with the manner pre- 
scribed, . 


(B) Evidence Act (1872), S. 116 — Estop- 
pel of tenant — During continuance of ten- 
ancy tenant cannot deny title of landlord — 
New plea to disentitle landlord from seeking 
eviction of tenant — Cannot be agitated for 
the first time in revision in the circumstances 
of the case. (Civil P. C. (1908), S. 115.) 

Once the tenant accepted a person to be 
his landlord then, on the principle underlin- 
ed under S. 116 of the Evidence Act during 
the continuance of the tenancy he cannot 
deny the title of the landlord. 

The disputed premises were under lease 
with the landlord. The tenancy started 
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long after expiry of lease. The plea that 
the landlord had no title to the premises at 
the commencement of tenancy and that 
would disentitle him from seeking evictior 
of tenant could have been taken on the very 
date when the petition for eviction was 
filed or at the earlier stage. Since it was no: 
taken before the trial Court or before the 
appellate Court and the plea was obviously 
governed by facts to be proved or disproved, 
it could not be agitated for the first time 
in revision. 

K. A. Swami, for Petitioner; (in both 
Petns.); K. I. Bhatta (in C. R. P. No. 2299 
of 1974} and W. K. Joshi (in C. R. P Ne. 


„ 2820 of 1974), for Respondent, 


` CU/CU /A905/77/AS/WNG 





AIR 1977 NOC. 217 (KANT) 
= (1977) 1 KANT LJ 8 
D. B. LAL, J. 

B. Adavappa and others, 
Smt. Sampurnammal and 
dents. 

Writ Petns. Nos. 2669 and 2670 of 1973, 
D/- 28-10-1976. 

Karnataka Revenue Appellate Tribunal 
Rules 1969, R. 50 — Additional evidence 
— Admission by Tribunal — Opportuni-y 
to be given to opposite party to rebut the 
same. - 


Petitioners 7. 
others, Respon- 


Under Regulation 50, the application seek- 
ing to produce additional evidence itself re- 
quires the description to be given of the 
evidence proposed to be adduced duly sup- 
ported by an affidavit. It would be an eje- 
mentary principle of natural justice that if 
the Tribunal wants to give opportunity to a 
party to produce additional evidence it 
should give opportunity to the other party 
to rebut that evidence. AIR 1976 SC 1058 
Foll. 


In the case in, question the genuineness 
of the documents was being questioned. The 
petitioner wanted to adduce evidenze. 
Nevertheless, the Tribunal chose to consicer 
these documents and their conclusion was 
materially affected to the prejudice of the 


petitioners. It was not only required of the 
- Tribunal to have given due notice to the 
petitioners as to what additional evidence 


was being procured, they were further re- 
quired to give them due opportunity of re- 
butting that evidence by producing their own 
documents. Even witnesses could be pro- 
duced in support or by way of rebuttal of 
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these documents. That is so indicated by 
Regulation 50 and it is abundantly clear 
that the said statutory provision was violated. 
This decidedly vitiated the decision of the 
Tribunal and the same has to be set aside. 


V. Krishna Murty and V. Tarakaram, for 
Petitioners; S. G. Bhat, for Nos. 1, 8 to 5, 
for Respondents. 


CU/CU/A981/77/MVJ 


AIR 1977 NOC. 218 (MADH. PRA.) 
1977 MPLJ 69 
U, N. BHACHAWAT, J. 


Smt. Rajrani Saxena and others, Appli- 
cants v. Yadram Chaurasia and others, Res- 
pondents. 

Civil Revn. No. 868 of 1978, D/- 27-8- 
1976. 

(A) Civil P. C. (1908), O. 8, BR. 5 
Written statement not filed — R. 5 does not 
apply. 

Rule 5 is not intended to apply to a case 
where the defendant has not put ina written 
statement. Therefore, as a general rule 
where the defendant does not file a written 
statement Court cannot treat it as an admis- 
sion by the defendant of the claim of the 
plaintiff. AIR 1968 Madh Pra 185, Followed. 

(B) Civil P. C. (1908), O. 8, R. 10 
Scope. 

To arm the Court with the power to visit 
the defaulting defendant with the conse- 
quences provided in the later part of R. 10 
there should be a specific requirement by 
the Court of the filing of a written state- 
ment. A general direction in the summons 
regarding the filing of written statement 
does not fall within the purview of R. 10. 

R. D. Jain, for Applicant. 
KT/AU/E297/76/JHS/RSK 


AIR 1977 NOC. 219 (MADH. PRA.) 
1977 MPL] 50 
U. N. BHACHAWAT, Ñ}. 

Bhagirath Singh and others, Applicants v. 
Ramnath and others, Opposite Party. 

Civil Revn. No. 361 of 1972, D/- 6-8- 
1976. 

Civil P. C. (1908), O. 8, R. 6 — Counter- 
claim — Power of court to treat it as plaint 
in cross-suit. 


It is open to a court to convert or treat 
a counter-claim as a plaint in a cross-suit. 
The plaintifs had set up a case on the basis 
of their title over the suit land. The defen- 
dants in their written statement denied the 
title of the plaintiffs and contended that they 
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were the owners and the plaintiffs were tha 
tenants of the suit land and also paid court- 
fees on the relief sought by them. Held, to 
avoid multiplicity of suits it would be in the 
interest of justice to treat the counter-claina 
of the defendants as a cross-suit and try it 
as such. AIR 1964 SC 11, Rel on. 


KT/AU/E296/76/JHS/RSK 


AIR 1977 NOC. 220 (MAD.) 
= (1977) 1 MAD Lj 121 
VARADARAJAN, ]. 

Kandammal and others, Appellants v. 
Kandiah Thevar and another, Respondents. 

S. A. No. 145 of 1278 and Memo of Cross 
Objections. D/. 30-8-1976. - 

Hindu Law — Ancestral property — Gift 
of immovable ancestral property by father 
in favour of his wife is void and not merely 
voidable. Case law discussed, 
4U/DU/A291/77/JHS/RSK 


AIR 1977 NOC. 22] (ORISSA) 
= (1977) 48 CUT LT 177 

R. N. MISRA AND K. B. PANDA Jj. 

Sadhu Charan Das, Petitioner v. The State 
of Orissa and others, Opposite Parties. 

Original Jurisdiction Case No. 844 of 
1974, D/- 8-11-1976. 

Orissa Prevention of Land Encroach- 
ment Act (6 of 1972), S. 3 — “Objectionable 
encroachment? — Abada Jogya Anabadi 
is not covered by any of the categories 
under S. 8 — Encroachment on it not “ob- 
jectionable’ — Lease granted by Tahsildar 
during encroachment proceedings is valid 
vide Government Order No. 14960 (6)-Enc- 
33-63-R dated 4-3-1964. 

J. B. Patnaik, for Petitioner; Govt. 
vocate, for Addl. Standing Counsel, 
Nos. 1 and 4), for Opposite Parties. 
AU/DU/A24/77/AYP 


Ad- 
(for 


AIR 1977 NOC, 222 (PUNJ & HAK.) 
= (1977) 79 PUN LR 259 
R. N. MITTAL AND KULWANT SINGH 
TIWANA, JJ. 

Chhaju Ram, Petitioner v. Tulsi Dass and 
another, Respondents. 

Civil Revn. No. 475 of 1978, D/. 2-2- 
1977. 


$- 

East Punjab Urban Rent Restriction Act 
(8 of 1949), S. 13 (2). ʻi) (b) — Eviction of 
tenant — Change of user — Premises let out 
as ‘shop’ used as a ‘godown’ for storage of 
goods alone — Whether amounts to putting 
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A.I R 


it to a different use than one for which it 
was let out. Civil Revision No. 698 of 1959, 
D/- 12-8-1960 (Punj), Overruled. 


The word ‘shop has not been defined in 
the Act. The Court, therefore, has to resort 
to the ordinary dictionary meaning cf the 
words ‘shop’ and ‘godown’, and also as they 
are commonly understood by the people in 
general. The meanings of the word “shop” 
derived from the standard, legal and educa- 
tional dictionaries are ‘a building or a room 
where goods are sold for price on retail’, 
These meanings are quite distinct from the 
meanings of the word ‘godown’ or a ‘ware- 
house’ which means a place for storing the 
goods and according to Stroud’s 
Dictionary, those goods are stored 
are not immediately wanted for sale. The 
word ‘shop’ does not mean or include a 
‘godown’ for the purposes of S. 18 (2) (ii) (b) 
of the Act, and the premises, which are meu- 
tioned as a ‘shop’ in the rent-note, cannot, 
without the consent of the landlord, be con- 
verted into ‘godown’ for storing the goods 
being sold at other premises by the tenant. 
The words are distinct having distinct and 
separate meanings which are well under- 
stood in this part of the country and for 
that matter, in some educational dictiona- 
ries, meanings of the word ‘godown’ are 
given, as these are understood in Asia. Civil 
Revn. No. 698 of 1959, D/- 12-8-1960 
(Punj), Overruled. 


When the premises have been used for the 
purpose other than the one for which these 
were leased, the landlord earns a right to 
evict the tenant. The rent-note executed 
between the parties is a charter of their 
rights. If the purpose or use for which the 
demised premises is rented, is set out after 
agreement by the parties, in the rent note, 
then it does not pose any problem, If, on 
the other hand, it does not specifically state 
the purpose of letting, then the Courts or 
the Tribunals are called upon to decide the 
matter in controversy by interpretation of 
the statutory definition or, in the absence of 
such a definition by reference to the ordinary 
dictionary meanings or. their meanings as 
are commonly understood in business, trade 
or in the locality. The terms of the rent note 
in the instant case were clear and explicit 
and did not leave any scope for the argu- 
ment that the premises in question could be 
used as a ‘godown’. 


G. C. Garg, for Petitioner; G. C. Mittal, 
for Respondent No. 1, 


EU/£U/B610/77/LGC 


which 


“ 





= 


Judicial F 


. 1977. 
AIR 1977: NOC 223 (ALL) 
= (1977) 3 ALL LR 163 
P. N. BAKSHI, J. 
Shakoor and others, Petitioners v, 


State of U. P. and others, Respondents, 


Civil Mise. Writ No. 3561 of 1971, D/- 
44-12-1976, 

U. P. Consolidation of Holdings 
(6 of 1954), S. 48 — Effect of amendment 
— Revision filed before 8-3-1963 — It 
will .be governed by unamended law. 

Held that, where second appeals or re- 
visions have been filed prior to 8-3-1563 
and are pending decision, they would be 
governed by the unamended law. 1868 
All LJ 933 (FB), Followed; 1973 All LR 
(HC) 547, Distinguished. 

Swami Dayal, for Petitioners; 
Singh. S. C., for Respondents, 


BU/CU/A348/77/RSV/WNG 


R. P, 





AIR 1977 NOC 224 (ALL) 
= 1977 All WC 42 f 
H. N. SETH, J. 

Hakim Ali, Petitioner v. The Board af 
Revenue, U, P., Allahabad and athers, 
Respondents. ' 

Civil Mise. Writ Petn. No. 3985 of 

- 1973, D/- 17-11-1976. 


(A) U. P. Land Revenue Act (3 of 
1901), Ss. 203, 204 — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 
1951), S. 229B — Second appeal before 
Board of Revenue arising out of sait 
under S. 229B — Reference to Arbitra- 
tion Validity Arbitration Act 
(1940), Ss. 47 and 21. 


The Board of Revenue has jurisdiction 
under 5. 203 of U. P. Land Revenue Act 
to refer a dispute in a second appeal 
arising out of suit under S. 229B of U. P. 
Zamindari Abolition and Land Reforms 
Act to Arbitration. 


Under S. 47 of Arbitration Act if there 
is any enactment other than the Arki- 
tration Act, which contemplates a refez- 
ence to arbitration, the arbitration pro- 
ceedings under that enactment are, save 
as otherwise provided therein, to take 
place in accordance with the provisions 
_ of the Indian Arbitration Act. and tke 
provisions of the Indian’ Arbitration Azt 
are to apply to such arbitration. It is 
clear from the provisions of Ss. 203 to 
-~ 206 of U. P. Land Revenue Act that tke 
` provisions of Arbitration Act are applie- 
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. dure laid down in this section 


Act: 
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able to cases coming up for hearing be- 
fore the Board of Revenue. 

There is nothing in S. 203 which limits 
its applicability only to cases arising un- 
der the Land Revenue Act. The proce- 
applies 
also to cases arising under the U, P. Za- 
mindari Abolition and Land Reforms Act. . 

G. P. Bhargava, for Petitioner; S, -N;, 
Verma, for Respondents.. eae 
LT/DU/E841/76/CWM 


AIR 1977 NOC 225 (ALL)™:. ~s 
= 1977 All LJ 90 
M. P. MEHROTRA, J. 

Gharam Prasad Mukhtar, Appellant v. 
Lala Raj Narain and ‘others, Respon- 
dents. 

Second Appeal No. 1069 of 1966, 
25-8-1976. 

Civil P. C. (1908), O. 1, R. 10 — Suit 


D/- 


by co-owners — Suit by some co-lessors 
for eviction — Other co-lessors implead- 
ed as party defendants — Suit is main- 
tainable. 


There could be situations where a co- 
lessor may be unwilling to join as a co- 
plaintiff in the suit for eviction or he 
may not be available at-the time of the 
institution of the suit to join as a co- 
plaintiff. It is sufficient if such a co-les- 
sor is impleaded as a party defendant to 
the suit. There is nothing to prevent the 
court from granting the decree in favour 
of the co-lessors irrespective of whether 
they are in the array of the plaintiffs or 
in the array of the defendants. The real 
point is that the necessary parties should 
be before the court and not that they 
should be before the court as plaintiffs 
alone or as defendants alone: Case law 
discussed. 


Sant Prakash, for Appellant; G. P. 
Bhargava and A. N. Bhargava, for Res- 
pondents. 


JT/LT/D540/76/JHS 


AIR 1977 NOC 226 (ALL) 
R. B. MISRA AND K. C. AGARWAL, JJ. 
Smt. Kalyani Devi, Appellant v. La- 
khan and others, Respondents. 
oe Appeal No. 290 of 1969, D/- 28-4- 


(A) Limitation Act (1908), Art. 142 — 
Hindu Succession Act (1956), S. 14 — Oa - 
4’s death his widow remarrying in 1944 .. 
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— A’s daughter B becoming entitled te 
A’s properties — Suit by B in 1966 to re- 
cover possession from illegal transferees 
— Limitation — Effect of S. 14. 


Where on the death of A his widow 
remarried in 1944 and lost. her right to 
A’s properties and A’s daughter B claim- 
ing to be A’s heir brought a suit in 1966 
to recover possession of A’s properties 
from the defendants who were alleged to 
be in possession under illegal transfers 
thereof. it was held that:— 


(1) it was obligatory for B to prove un- 
der Art. 142 that she was dispossessed 
within twelve years of the filing of the 
suit and since she failed to prove that, 
the suit was barred; ; . 

(2) the cause of action arose to B and 
limitation started against her on the re- 
marriage of her mother and once it start- 
ed it could not stop and therefore mere- 
ly because S. 14 changed B’ə limited 
right into full right in the properties 
that would not entitle B to get a fresh 
period of limitation of twelve years from 
the date of enforcement of the Hindu 
Succession Act. AIR 1966 SC 216 and 
AIR 1967: SC 1786 and 1970 All LJ 228 
and AIR 1968 SC 365, Dist. 


(B) Limitation Act (1908), Ss. 6 and 8 
~~ Interpretation of. . 


Section 8 is like a proviso to S. 6 and 
clearly means that if the limitation pre- 
scribed for filing a suit by the plaintiff 
has expired and the plaintiff is a minor 
or disabled person he can get three years 
more from the date of cessation of the 
minority or disability. 

G. P. Bhargava and A. N. Bhargava. 
for Appellant; R. K. Kakkar and K, N. 
Tripathi, for Respondents. 


HT/IT/C827/76/GNB 





AIR 1977 NOC 227 (ALL) 
(LUCKNOW BENCH) 
HARI SWARUP, J. 
Jagdish Prasad, Petitioner v. Union of 
India and others, Opposite Parties. 


Writ Petn. No. 604 of 1974, D/- 30-11+ 
1976, i 

(A) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Rules 
(1972), R. 18 — Validity — Rule is not 
beyond rule-making power under S. 41 
of the Act. . (U. P. Urban Buildings (Re- 
gulation -of Letting, Rent and Eviction) 
Act (13 of 1972), S. 41). 


ALR. - 


The rule-making power given in S. 41 
of the Act is very wide. Section 43 gives 
finality to the order of the District 
Magistrate passed under S. 3 of the old 
Act, Rule 18 is only a rule of evidence 
providing that the findings in the pro~ 
ceedings under S. 3 shall be conclusive 
on the grounds mentioned in S. 21 if 
they were the same as were raised under 
S. 3. Rule 18 thus provides, in effect, a 
tule to carry out the purposes of the Aet, 
the determination of the question zs to 
whose need is greater when an apovlica« 
tion under S. 21 is moved is necessary 
for carrying out the purposes of the 
Act. The rule cannot thus be said tp be 
beyond the rule-making power given in 
the Act. -> a 

(B) Constitution of India, Art. 226 — 
Subsequent events — Case under Bent 
Act — Court will only consider whether 
impugned order suffered from manifest 
error of law — New facts, particularly 
which require to be ascertained on evi- 
dence, cannot be gone into. 


CU/EU/A707/77/JHS n 





AIR 1977 NOC 228 (ALL) 
(LUCKNOW BENCH) 
HARI SWARUP AND PREM 
PRAKASH, JJ. 
Arnold Bose and others, Appellants v. 
Syed Nayyar Abbas, Respondent. 
First Appeal No. 47 of 1968, D/- 30-11 
1976. i 
(A) Succession Act (1925), S. 74 == 
Construction of will — Principles. ; 
The intention of the testator has to be 
gathered primarily from the language of 


the document which is to be read as a -> 


whole. If it is found from a will that a 
testator has used a word in a particular 
sense that meaning must be given to tha 
word wherever it occurs in the ‘will, 
Held, that although the word ‘ma=nten« 
ance’ in its technical meaning suggested 
that the legatee was to take the property 
as a limited owner the perusal of the will 
clearly showed that the testator did not 
use the word so as to qualify or limit 
the nature of the interest which he was 
bequeathing to his living children. ‘The 
will did not limit the interest so devised 
to them by placing restriction upon the - 
power to alienate or otherwise transfer 
it. Case law discussed. 

(B) Evidence Act (1872). S. 115 — Es- 
toppel against asserting invalidity —- 
ilustrative case. ; 


"owner of the moiety share in the 
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A, a legatee under the will of hər 
father, executed a deed of warranty in 
favour of C to the effect that B, another 
legatee and testator’s son, was the full 
_ Pras 
perty and also promised to indemnify C 
in case B’s title was found defective; 
whereupon C purchased the share of B. 
A was also an attesting witness of the 
sale deed and subsequently made an as- 
plication for the mutation of the name 
of the vendee în municipal records. Held, 
A’s heirs were estopped from contending 
that B held only a limited estate. under 
the will. ATR 1928 PC 20, Followed; ATR 
1965 SC 1812. Distinguished. 


Akhilesh Sahai and M. L. Trivedi, for 
Appellants; S. Rahaman, for Respondent. 


CU/EU/A704/77/JHS 


‘AIR 1977 NOC 229 (ALL) 
id (LUCKNOW BENCH) 
T. S. MISRA, J. 
Babu Lal, Appellant v. Chandrika Pra- 
sad. and others, Respondents. 


Second Appeals Nos, 286 and 328 of 
1964, D/- 8-4-1976. 


(A) Hindu Succession Act (1956), S. 14 
— Hindu Mitakshara joint family — Par- 
tition between mother and sons in 1952 
` at instance of mother — Mother allotted 
house in lieu of her share with absolute 
right — Validity — (Hindu Law — Joint 
family — Partition). 


Where in a Mitakshara Hindu - joinf 
family prior to the enforcement of 1956 
Act, on demand by the mother the sons 
effected a partition in 1953 by allotting a 
house to her towards her share in’ the 
entire ancestral property and gave her 
full rights therein, it wag held that the 
mother could not compel a partition but 
when the partition did take place at her 
instance she acquired absolute right to 
the house under the partition and ako 
under the provisions of the 1956 Act and 
a transfer of the property by her would 
be unimpeachable, 


(BY Hindu Law — Joint family — Par- 
tition — Reopening of — Principles. 


A partition effected hetween members 
of a Hindu undivided. family by their 
own volition cannot be reopened unless 
ft is shown that it was obtained by frarcd, 
coercion, misrepresentation or undue in- 
fluence and if the partition is unjust and 
unfair and detrimental to the interests 
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of the minors it can be reopened what- 
ever the length of time when the parti- 
tion took place and the onus of proof 
that the partition was just and fair 
would be on the party supporting the 
partition and where the partition is of 
immovable and movable properties and 
the transactions are distinct and separa- 
ble or were effected at different times 
and only one of them is found to be un- 
just and unfair the Court can reopen it 
and maintain the just and -fair transac- 
tion. AIR 1976 SC 1 Rel. on. 


(C) Hindu Law — Joint family = Parti- 
tion — Mode of effecting partition — 
Presumption as to property being joint — 
Onus, 


There is a presumption in Hindu Law 
that a family is joint and a division in 
status can be effected by’ unambiguous 
declaration to become divided and that 
intention can be expressed by any pro- 
cess and a member can renounce his share 
in the joint estate and his renunciation 
would not affect the status of the remain- 
ing members vis-a-vis the family pro- 
perty and though prima facie a document 
clearly expressing the intention to divide 
effects a division in status, a party can 
prove that the document was sham and 
executed with ulterior purpose but there 
is no. presumption that the property held 
by a member is joint family property and 
the burden lies upon the person who as- 
serts that the property is joint to estab- 
lish that fact and if he proves that there 
was sufficient joint family nucleus from 
and out of which the said property could 
have been acquired, the burden shifts to 
the member claiming the property to be 
personal to establish that it has been 
acquired without any assistance from joint 
property. 


(D) Hindu Law — Joint family — Debts, 
incurred by father — Pious obligation of 
sons to pay debts. 

The doctrine of pious obligation under 
which sons are liable to discharge their 
father’s debts is based solely on religious 
considerations and postulates that the 
father’s debts must be “vyavaharik” and 
if the debts are “avyavaharik” and tainted 
with immorality or vice the doctrine can- 
not be invoked and the pious obligation 
exists whether the father is alive or dead 
and the father may by incurring debt, so 
long as it is not for an immoral purpose, 
lay the estate open to be taken in execu- 
tion proceedings upon a decree for pay- 
ment of that debt but if he burdens the 
estate with a mortgage then unless the 
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mortgage is to discharge an antecedent 
debt it would not bind more than his own 


interest and the sons who challenge an. 


alienation must prove not only that the 
debts were immoral but also that the 
purchaser had noticed that they were so 
tainted and even if the debt was not for 
an immoral purpose the son is not per- 
sonally liable and his obligation is limited 
‘to the assets received: by him towards his 
share of the joint family property and 
does not attach to his self-acquisitions. 
AIR 1936 PC 277 and AIR 1960 SC 964 
and AIR 1952 SC 170 and AIR 1953 SC 
487, Rel, on. 
(E) Hindu Law — Joint family property 
Alienation Antecedent debt — 
Nature of. 


The antecedent debt to pay off which 
an alienation of the joint property is 
made must be antecedent in fact as well 
as in time, that is, the debt must be truly 
independent and not part of the transac- 
tion impeached. AIR 1924 PC 50 and AIR 
1926 All 545 (FB), Rel. on. 

(F) Hindu Law — Joint family property 
— Alienation — Setting aside of — Prin- 
ciples, . i 

A sale of joint family property should 
not be set aside merely because a consi- 
derable part of the proceeds is not proved 
to have been applied to purposes of neces- 
sity and the real question to be consider- 
ed is whether the sale itself was justified 
by necessity and if the purchaser has act- 
ed honestly and made due enquiry as to 
the existence of the necessity for the sale; 
he is not bound to account for the appli- 
cation of the price. AIR 1927 PC 37 and 
AIR 1926 All 511 and ATR 1926 All 79 and 
AIR 1926 All 545 (FB), Rel, on. 

(G) Hindu Law — Mitakshara — Joint 
family — Alienation of undivided share 
by coparcener, 


Under the Benares School of Mitakshara 
a coparcener cannot, without the consent 
of the other coparcener, sell his undivid- 
ed share in the joint family estate for his 
own benefit. (1891) 17 Ind App 194 (PC) 
and (1893) 20 Ind App 116 (PC) and (1909) 
ILR 31 All 176 (FB) and AIR 1968 SC 
365, Rel. on. 

(H) Hindu Law — Joint family — 
Ceparcenery — Distinction, 

A Hindu joint family consists of all per- 
sons lineally descended from a common 
ancestor and Includes their wives and un= 
married daughters but a Hindu coparce< 
nery is a much narrower body and in- 
eludes only those persons who acquire by 
birth an interest in the joint or coparce- 
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nery property those being the sons, grand- 
sons and great grandsons of the holder of 
the. joint property for the time being. 


@® Civil P. C. (1908), S. 100 — Hindu 
joint family — Sale by father — Findings 
as to legal necessity, consideration and 
immoral purpose are findings of fact. 

The findings that the sale of Hindu joint 
family property by the father was with- 
out legal necessity and was not for pay-" 
ment of antecedent debt and the conside- 
ration was too inadequate and was taken 
for immoral purposes like gambling and 
drinking recorded by the lower appellate 
Court are findings of fact and are conclu- 
sive in second appeal when they are based 
on careful scrutiny of the evidence on re- 
cord and are neither perverse nor con-~ 
trary to law. 


GT/HT/C161/76/GNB/VSS 





AIR 1977 NOC 230 (ANDH. PRA) 
= (1977) 1 APLJ (HC) 373 
CHENNAKESAV REDDY, J. 


K. Pakeeraiah, Petitioner v. Shri Renga- 
nayakaswamivari Temple Machilipatnam 
and another, Respondents. 

Criminal Mise. Petns. Nos. 2743 and 
2745 of 1976, D/- 21-2-1977. 

(A) A. P. Charitable and Hindu Re- 
ligious Institutions and Endowments Act 
(17 of 1966), S. 27, Cl. (4) (c) — Power of 
Executive Officer to institute or defend 
any “legal proceedings’ — Term “legal 
proceeding” embraces a proceeding regu- 
lated by law whether civil or criminal. 

(B) A. P. Charitable and Hindu Re- 
ligious Institutions and Endowments Act 
(17 of 1966), S. 27, Cl. (4) (c) — Institution 
of criminal proceedings by an Executive 
Officer — Failure to obtain prier approval 
ef Trustee is not fatal to the prosecution. 

Clause 4 (c) merely states that the Ex-~ 
ecutive Officer shall institute any legal 
proceedings in the name of the institution 
after obtaining the prior approval of the 
trustee. The section itself does not pro~ 
vide for the nullification of the proceed~ 
ings as a consequence of the non-compli- 
ance with the requirements. Therefore, 
non-compliance with the provision is not 
fatal to the prosecution. Approval of the 
trustee can also be obtained even after 
the commencement of the criminal prose~ 
cution. (1974) 44 Com Cas 483 (Andh Pra), 
Rel. on. 

(C) A. P.Charitable and Hindu Re- 
ligicus. Institutions. and -Endowments Act 


ÀA. I. R: 4 


my. 


1977 - 


tency of Executive Officer to launch cri- 
mina] prosecution. 7 
Merely because a criminal prosecuticn 


- can only be launched by the Commis- 


sioner under S. 55 of the Act, it cannot 
be said that an Executive Officer is not 
competent to launch criminal proceedings. 
Section 55 deals with rectification of de- 


fects detected by the Commissioner either 


suo motu or on a report by a _ Deputy 
Commissioner, Assistant Commissioner or 
any other Officer. The prosecution under 
S. 409, Penal Code does not stem out of 
the defects detected in Audit. The cri- 
minal complaint filed by the Executive 
Officer against the former Executive Off- 


- cer of the temple on behalf of the Institu- 


ae 


tion and in the name of the Institution is 
therefore competent and valid. 

K. V. Subrahmanya Narsu, for -Peti- 
tioner in: both; the Public Prosecutor, for 
State in both; M. Adinarayana Raju, for 
Respondent No. 1 in both Petns. 


DU/EU/B443/77/GDR 
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‘AIR 1977 NOC 231 {ANDH PRA) 
RAMACHANDRA RAO, J. 
Mallapalli Narasinga Rao, Petitioner v. 
The Land Reforms Tribunal, Penukonda, 

Respondent. ` i 

Civil Revn. Petn. No. 2234 of 1976, D/- 
4-2-1977. : 

(A) A. P. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973), 
S. 21 — Revisional power of High Court 
— Agreement of sale whether genuine. — 
Finding of fact by Appellate Tribunal 
cannot be interfered with — Appellate 
Tribunal is the final appellate forum for 
deciding questions of fact. 


(B) A. P. Land Reforms (Ceiling cn 
Agricultural Holdings) Act (1 of 1975), 
S. 3 (i) (v) read with Explanation — 
Agreement of sale — Land whether to be 
included in holdings of both transferor and 
transferee — Section 53-A of T. P. Act 
sought to be invoked — Petitioner must 


: Comply with all ingredients of that see- 


tion — (T, P. Act (1882), S. 53-A). - 
Unless all ingredients required by Sec- 
tion 53-A of the T. P. Act are established, 
the provisions of S. 53-A cannot be in- 
voked either by the transferor or by 
transferee in order to claim exclusion ef 
tbe lands covered by the said agreemert 


of sale in computation of his holding. 


Moreover, it is necessary. to determine tha 


a Notes.of Cases 231-233 
(17 of 1966), S. 27,.ClI. (4) (c) — Compe- - 
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question of genuineness of the agreement - . 


of sale because if the agreement of sale 
is found to be not genuine the lands held 
by the transferor have to be included in 
his holding and they cannot be included 
in the holding of the transferee. But if 
the agreement of sale is found to be 


_ genuine and it complies with the require- 


ment of S. 53-A of the T. P. Act then the 
question of including the said land in the 
holdings of both the transferor and 
transferee in accordance with the provi- 
sions of S. 3 (i) (v) read with the Expla- 
nation arises. ` 

S. V. Sundara Rajan for Petitioner; 
Government Pleader for G. A. D., for 
Respondent. 


DU/FU/B444A/77/ABO 


AIR 1977 NOC 232 (ANDH PRA) 
= 1977 Andh LT 31 = (1977) 1 Andh WR 
: 278 
RAMACHANDRA RAO, J. 

A. Ranga Reddy, -Petitioner v. General 
Manager, Co-operative Electric Supply So- 
ciety Ltd., Sircilla, Respondent. . 

Writ Petn. No. 4727 of 1975, D/- 16-12- 
1976. . 

Constitution of India, Art. 226 — Writ 
of certiorari — Writ against private body 
— Society incorporated under Co-opera- 
tive Societies Act is a private body — 
Writ against it is net maintainable. 

Co-operative Electricity Supply Society, 
Limited, incorporated under the Co-opera~ 
tive Societies Act, is a private body and 
not a public body discharging public 
duties. The writ petition is not maintain- 
able against the private society. (Writ 
Appeal No. 474 of 1975, D/- 18-10-1976 
(Andh Pra), Foll. Case law discussed). 

H. S. Gururaja Rao, for Petitioner; P. A. 
Chowdary, for Respondent, 


DU/EU/B229/77/MGD/WNG 


AIR 1977 NOC 233 (CAL) 
A. N. SEN AND 
BIMAL CHANDRA BASAK, JJ. 

William Jacks & Co. (I) Ltd., Appellant 
v. Rabindra Nath Mitra and others, Res- 
pondents. 

Appeal No. 71 of 1977, Dj- 27-4-1977. 

Civil P. C. (1908), O. 40, R. 1 — Receiver 
— Appointment of — Cross suits pending 
~e Dispute over certain building property 
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— Receiver appointed te manage property 
pending decision of suit. 

The appellant plaintiff sued respondents 
Nos. I to § for specific performance of 
contract alleging that the latter had en- 
tered into contract to sell certain build- 
ing. ‘The respondents Nos. 7 and 8 were 
also impleaded in the suit as they were 
given the said building on lease by the 
respondents Nos. 1 to 6 in violation of the 
agreement of sale — The plaintiff appel- 
lant made application for appointment of 
a receiver and grant of injunction against 
respondents Nos. 7 and 8 from interfering 
with possession of plaintiff appellant. The 
respondents Nos. 7 and 8 also sued the 
plaintiff appellant seeking injunction 
against it from interfering with their pos- 
session. The trial Judge allowed applica- 
tion of the respondents Nos. 7 and 8 and 
dismissed the application of the plaintiff- 
appellant, 

Held, the proper course would be to 
appoint respondents Nos. 7 and 8 as re- 
ceivers with powers to manage property, 
collect rent and other charges from the 
tenants, to pay corporation taxes and to 
effect necessary repairs etc. during the 
pendency of suit. 


EU/FU/B891/77/PNK/VSS 





AIR 1977 NOC 234 (CAL) 
A. N. SEN’ AND 
BIMAL CHANDRA BASAK, JJ. 
Indra Prakash Karnani, Petitioner v. 
I. K. Merchants Ltd., Respondent. 
Appeal No. 187 of 1971, D/- 21-4-1977. 


Civil P. C. (1908), S. 96 — New plea 
— Judgment-debtor executing bond in 
favour of Registrar towards Security 
for decretal amount — Application by 
decree-holder for direction to Regis- 
tray to assign the bond to decree-holder 
— Appeal against order allowing the ap- 
plication — Plea that the decree-holder 
Was a public limited Company while filing 
of suit but became Private Limited Com- 
pany at the time of decree and there be- 
ing no amendment of cause title in the 
suit, bond could not be assigned — Judg- 
ment debtor raising the plea for the first 
time in appeal — Plea could not be allow- 

ed to be raised. AIR 1973 Cal 78, Dist. 


Addy, for Apvellant. 
EU/FU/B888/77/GGM/KSB 
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A.LR. 


AIR 1977 NOC 235 (CAL) 
= (1977) 1 Cal LJ 104 


SALIL KUMAR DATTA AND 
H. N. SEN, JJ. 


Ananta Lal Dutta, Petitioner v. Munt 
Ramdulari Kurnie Opposite Party. 

C. R.. No. 2505-06 of 1971, D/- 19-11- 
1976. 

Calcutta Thika Tenancy Act (2 of 1949), 
S. 7-A — Calłeutta Thika Tenancy (Second 
Amendment) Act (1969), S. 13 — Sec- 
tion 13 of the Amendment Act has no ap- 
plication to S. 7-A as inserted in the 
parent Act by the Amendment Act — 
Section 7-A applies by its own force pros- 
pectively provided the conditions therein | 
are satisfied. 

Anil Kumar Sett, for Petitioner; Barun 
Kr. Roy Choudhury, for Opposite Party, 


LT/BU/E867/76/CWM 


AIR 1977 NOC 236 (CAL) 
= (1977) 81 Cal WN 31 
N. C. MUKHERJI AND B. C. RAY, JJ. 
Meghmal Ghosh, Petitioner v. Indu Bh, 
Ghosh and others, Opposite Parties, 


Civil Revn. No. 2758 of 1972, D/- 7-6. 
1976. 


Civil P. C. (1908), S. 115 and O. 26, R. i 
— Order allowing application for exami- 
nation of a witness on commission on 
ground of his infirmity on basis of medical 
certificate even though allegations were 
denied by affidavit of opposite side — Re- 
vision is maintainable — Order set aside 
as matter. was not dealt with properly. 


The jurisdiction of a Court under O. 26, 
R. 1 to allow the examination of a witness 
on commission depends upon the satisfac- 
tion of the Court about the witness’s in- 
ability to attend Court due to his sickness 
or infirmity. The discretion to allow an 
application or to reject it comes subse- 
quently and that being so, when the deci- 
sion on a fact touching the question of 
jurisdiction is in dispute that decision can 
very well be challenged in the High Court. | 
Where a Court allows an application 
under O. 26, R. T for the examination of 
a witness on commission on the basis of a 
medical certificate showing the Inability 
of the witness to attend Court, in svite of 
its denial by affidavit by the opposite side, 
the order is open to revision. As the 
Court had acted on the medical certificate 
which could not be admitted in evidence 
without proof by. the doctor concerned, 


Ay T 


1977 . 


the Court acted TWlegally by deciding a 
question of fact on inadmissible evidenze 
on which its jurisdiction depended. Hence, 
the order could not be upheld, AIR 1856 
SC 1431 and other case law referred. 

Saktinath Mukherjee and Bhaskar 
Ghosh, for Petitioner: Ajit Kumar Sarkar 
(for Nos. 1 and 2) and Benoy Kumar 
Ghosh (for Nos. 3 to 9), for Opposite Pars 
ties. 


FT/GT/B819/ 76/KSB 





AIR 1977 NOC 237 (DELHI 
= 1977 Rajdhani LR 137 
H. L. ANAND, J. 

Kewal Singh and another, Petitioners 
v. K. N. Bose and others, Respondents. 

C. M. (M) 180 of 1975, D/- 20-12-1976. 

Constitution of India, Art. 227 —« Order 
without jurisdiction — Ought to be set 
aside despite misrepresentation or con- 
cealment of material facts by petitioner. 

O. P. Tyagi, for Petitioners; W. K, 
Sabharwal, for Respondent No, 2, 


CU/EU/A681/77/JHS/RSK 





‘AIR 1977 NOC 238 (DELHI 
= 1977 Rajdhani LR 120 
H. L. ANAND, J. 

Tirlok Chand, Petitioner v. The Estate 
Officer, Municipal Corporation of Delhi 
and another, Respondents. 

C. M. (M) No. 209 of 1976, D/- 17- 12- 
1976. 

(A) Publie branes (Eviction .of Un- 
authorised Occupants) Act (1971), Ss. 2 te) 
and 5 — Public premises — Property vests 
in Government as soon as delivery of pes- 
session is taken after the Collector has 
passed an award under S. 11 of Land Ac- 
quisition Act (1894) — Symbolic delivery 
of possession enough — Premises become 


‘public premises’ within meaning of S. 2. 


(e) — Owner continuing to occupy prs- 
mises even after such symbolic delivery is 
unauthorised for purposes of S. 5. ATR 
1975 SC 1767, Rel. on. 

(B) Public Premises (Eviction of Un- 
authorised Occupants) Act (1971), S. 2 (g) 
— ‘Unauthorised occupation? — Fresh oc- 
cupation not necessary — Initially autho- 
rised occupation becomes unauthorised 
when continued after the authority under 
which premises were occupied is with- 
drawn, determined or ceases to exist. 
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It is true that the first part of the pro- 
vision of Cl. (g) of S. 2 is not very happily 
worded when it uses the expression “oc- 
cupation by any person”. It may perhaps 
give the impression as if this must be a 
fresh occupation after the property be- 
came public premises. But that does not 
appear to be the intention of the Legisla- 
ture. It need not be a fresh occupation 
after the property became a public pre- 
mises. It would also include within its 
mischief an occupation by the owner since 
before the property became public pre- 
mises where the title in which the pro- 
perty was occupied ceased to exist. In 
any event, the latter part of the provi- 
sion leaves no manner of doubt that, 
Where occupation was initially authorised, 
the continuance of it after the premises 


-became a public premises or after the au- 


thority under which it was occupied was 
withdrawn, determined or ceased to exist 
would render the possession unauthorised. 
AIR 1973 SC 66, Dist. 

Rajinder Dutt, for Petitioner; R. B. 
Datar and S. K. Aggarwal, for Respon- 
dents. 


CU/CU/A684/77/ABO/KSB 





AIR 1977 NOC 239 (DELHI) 
= 1977 Rajdhani LR 73 = 1977 Ren CR 
781 , 


H. L. ANAND, J. 


Ram Chander, Petitioner v. Gokal Chand 
Gupta and others, Respondents. 

C. R. 241 of 1976, D/- 6-12-1976. 

(A) Delhi Rent Control Act (59 of 1958), 
Ss, 25-B (4} and (5) and 14 (1), Proviso (e) 
— Application by landlord to evict tenant 
— Circumstances in which tenant should 
be granted leave to contest indicated. 

In order to entitle the tenant for leave 
under S. 25-B (4) and (5) to contest the 
application for ejectment filed by the. 
landlord under S. 14 (1), Proviso (e) a 
bare denial of the landlord’s claim by the 
tenant in his affidavit would be insuffi- 
cient and the tenant must disclose grounds 
of fact or law which if substantiated - 
would disentitle the landlord to reHef of 
eviction and the function of the Control- 
ler in considering whether leave to contest 
should be granted or not is to determine 
if the grounds disclosed in the affidavit 
would eventually non-suit the landlord 
but it is not open to the Controller for 
determining that question to require the 
tenant to produce material in support of 
the averments or to scrutinise or assess 
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‘the available material or to-refuse leave 
to contest because the possible plea cf 
law raised by the tenant which could non- 


suit the landlord is at that preliminary © 


stage regarded by him as unfavourable to 
the tenant for to do so would be transgres- 
sion of the limited function of the Con- 
troller under S. 25-B (4) and (5). AIR 
1958 SC 321 and 1976 Rajdhani LR- 613 
(Delhi) and 1977 Ren CJ 47 (Delhi), Rel. 
on, 

{B) Delhi Rent Control Act (59 of 1958), 
S. 14-A (1) — Expression “residential ac- 
commodation” in — Meaning. 

In S. 14-A (1) the expression “residen- 
tial” qualifies and is descriptive of the 
word “accommodation” and therefore de- 
notes the purpose for which the premises 
was built, the use to which it was intend- 


ed to be put and the category to which it’ 


belongs and therefore whether an ac- 
commodatior is residential or not would 
depend on those factors and the purpose 
for which it was let out or the actual use 
to which it is or has been put with or 
without the landlord’s consent would be 
wholly irrelevant for determining if the 
accommodation is residential in character 
but if a premises built or intended to be 
a residence was let out for commercial 
purpose and on that account was altered 
structurally or otherwise in such a way 
that in course of its user or otherwise it 
becomes unfit for residential purpose’ the 
premises would be beyond the purview cf 
S. 14-A (1) 1976 Rajdhani LR 613 (Delhi) 
. and 1977 Ren CJ 47 (Delhi), Rel. on. 

(C) Delhi Rent Control Act (59 of 1958), 
S. 14-A (1) — Landlord liable to vacate 
Government accommodation on account of 
retirement or transfer — Section 14-A (1) 
if applicable, 


Under S. 14-A (1) the landlord who was 
an allottee of Government accommodation 
could eject a tenant from the premises 
owned by him only if the landlord wes 
required to vacate Government accommc- 
dation on the ground that he owns a resi- 
dential accommodation in the Union ter- 
ritory of Delhi and therefore, if indeper- 
dently of such ownership, such landlord 
was liable to vacate Government accom- 
modation on account of his retirement 
or transfer from Delhi he would not he 
entitled to evict his tenant under S. 14-A 
(1) the provisions o2 which are intended 
only for hard cases where the landlord 
was required to vacate Government pre- 
mises on account of ownership of a resi- 
dential accommodation by him. 

-. (D) Delhi Rent Control Act (59 of 1958), 

Ss. 25-B (4) and (5) and 14-A (1) — Ap- 
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plication by landlord under S. 14-A (1) to 
evict tenant — Tenant alleging that land- 
lord though allottee of Government ac- 
commodation never occupied it — Tenant 
if entitled to leave to contest. 


Where the landlord sought eviction of 
the tenant under S. 14-A (1) on the 
ground that the landlord was an allottee 
of Government accommodation which he 
was required to vacate by virtue of his 
ownership of the premises in occupation 
of the tenant and pursuant to the requisi- 
tion he had already vacated the Govern- 
ment accommodation. f 

Held that the tenant was entitled to 
leave to contest under S. 25-B (5) on the ` 
ground alleged by him in his affidavit that 
the landlord though an allottee of Gov- 
ernment accommodation never -.occupied 
it and therefore there was no question of 
his having to leave the same on the 
ground of his ownership of the premises 
in dispute because the ground if establish- 
ed would certainly non-suit the lendlord. 

(£) Delhi Rent Control Act (59 of 1958), 
Ss. 25-B (4) and (5), 14-A (1), 14 (1), Pro- 
viso (e) — Application by landlord under 
S. 14-A (1) to evict tenant — Tenant if 
entitled to leave to contest on ground that 
landlord’s application under S. 14 (1), Pro- 
viso (e) was pending. 


Where the landlord sought eviction of 
the tenant under S. 14-A (1) on the 
ground that the landlord who was a vub- 
lic servant had been required to vacate 
the Government accommodation allotted; 
to him on the ground that he owned the 
premises in occupation of the tenant: 

Held that the tenant was not entitled 
to leave under S. 25-B (5) to contest the 
application for ejectment on the plea that 
an earlier application filed by: the land- 
lord under S. 14 (1), Proviso (e) to eject 
the tenant on the ground of his bona fide 
personal need was still pending. 

(F) Delhi Rent Control Act (59 of 1958), 
S. 14-A (1) — Alllottee of Govt. accommo- 
dation — Residential premises owned by 
allottee’s wife or dependent child — Sec- 
tion 14-A (1) if applicable. 

Section 14-A (1) covers cases where the 
allottee of Govt. accommodation is the 
real owner of residential premises and his 
wife or dependent child is or are mere 
benamidars and therefore S. 14-A (1) 
would have no application where the resi- 
dential premises is owned by the wife or 


- the dependent child of the allottee in 


their own right and hence where. the resi- 
dential premises was owned by the al- 
lottee’s wife an application by her to evict 
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the tenant from the premises on the 
ground that her husband was required to 
vacate the Govt. accommodation allotied 
to him would not be maintainable under 
S. 14-A (1). 


V. B. Andley for Petitioner; Sines 


Singh, for Respondents. 
CU/DU/A680/77/GNB 


AIR 1977 NOC 240 (DELMI) 
= 1977 Rajdhani LR 126 
B. C. MISRA, J, 

Municipal Corporation of Delhi, Appel- 
lant v. Smt. Veena Mehta and others, 
Respondents. 

C. R. No. 479 of 1973, D/- 12-11-1976. 

(A) Contract Act (1872), S. 229 — Advyo- 
cate and client — Counsel engaged in two 
proceedings by client — Knowledge vb- 
tained by counsel in one proceeding must 
be attributed to client even in other pro- 
ceeding. 
(1967) 71 Cal WN 31, Distinguished. 

(B) Limitation Act (1963), S. 5 — Ap- 
plication filed after prescribed period — 
Applicant must explain each day’s delay. 
AIR 1962 SC 361, Followed. 

S. Balakrishnan, for Appellant; K. R. 
Gupta, for Respondents, 


CU/EU/A682/77/JHS/RSK 


AIR 1977 NOC 241 (DELHD 
= ILR (1977) 1 Delhi 247 
M. 5. JOSHI, J. l 


Shambhunath Goenka, Plaintif v. 
Madan Mohan Ghuwalewala, Defendant. 


Suit No. 86 of 1969, D/- 10-11-1976. 


(A) Evidence Act (1872), S, 20 — Werd 
“information” includes decision of eny 
kind — Agreement of parties — Refer- 
ence of dispute to referee — Referee in 
fact appointed arbitrator — Award by re- 
feree by evaluating evidence not beyond 
his jurisdiction — Referee not bound to 
make statement contemplated under S. 20. 
(Arbitration Act (1940), S. 30). 


According to S.. 20 if a party to a suit 
agrees to be bound by a statement of fact 
made by a third party, the statement of 
that third party when made is to be 
treated as an admission by the party who 
made the offer-and if both the parties 
agree to refer the matter to a third party 
his statement will be binding on both of 
them. The word “information” means 
not only a statement of fact but a deci- 
sion of any kind. Where in pursuance -of 
an. agreement the parties obtain an order 


Notes of Cases 240-241 . 
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to refer their dispute to a referee and the 
parties though referred the dispute to a 
referee in fact appointed him as an arbi- 
trator, such referee is supposed to make 
no statement as contemplated by S. 20 of 
the Evidence Act and is well within the 
precincts of his authority to go into and 
evaluate the evidence placed before him 
and then to give a decision in consonance 
with the agreement between the parties 
endorsed by the Court’s order.- Because 
he acts within the four corners of the 
reference he is handicapped by no lack of 
jurisdiction, he is guilty of no misconduct 
and his award does not suffer from any 
error apparent on the face of it. AIR 1946 
PC 72, Rel. on.; AIR 1967 Punj 179, Foll. 

(B) Arbitration Act (1940), Ss. 17 and 
30 — Recording of reasons by arbitrator 
not necessary unless reference so requires 
— Mistakes unless appear on face of 
award do not vitiate the award. 


It is no part of the duty of an arbitra- 
tor to offer reasons for his decision un- 
less he is required by the terms of the re- 
ference to do so. It is again not obliga- 
tory upon him to give a separate finding 
on all the matters taken up for adjudica- 
tion. If an arbitrator in deciding a dis- 
pute before him does not record his 
reasons and the does not indicate the prin- - 
ciples of law on which he has proceeded 
the award is not on that account vitiated. 
It is only when the arbitrator proceeds 
to give his reasons or to lay down princi- 
ples on which he hag arrived at his deci- 
sions that the Court is competent to exa- 
mine whether he has proceeded contrary 
to law and is entitled to interfere if such 
error in law is apparent on the face of 
the award itself. Since the parties choose 
their own arbitrator to be the judge in 
the dispute between them, they cannot, 
when the award is good on the face of it, 
object to the decision either upon the 
law or the facts. Therefore, even when 
an arbitrator commits a mistake either in 
law or in fact in determining the matters 
referred to him, but such mistake. does 
not appear on the face of the award or 
in a document appended to or incorpo- 
rated in it so as to form part of it, the 
award will neither be remitted nor set 
aside. AIR 1967 SC 378; AIR 1971 SC 696; 
ATR 1967 SC 1030 and AIR 1963 SC 1677, 
Rel, on. 

(C) Arbitration Act (1940), S. 29 — 
Awarding of interest pendente lite — Ap- 
plicability of principles of S. 34, Civil 
P.C. (Civil P. C. (1908), S. 34 — Applica- 
bility to arbitration proceedings), ; 

Where an entire dispute relating to 
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rendition of accounts of partnership firm 
has been referred to an arbitrator the 
arbitrator has jurisdiction to award inte- 
rest for the period of litigation remain- 
ing perding between the parties. The 
principle of S. 34, Civil P. C. can be ap~ 
plied. by the arbitrator for awarding inte- 
rest in cases where it could be allowed 
provided that the question of interest had 
been rezerred to him AIR 1967 SC 1032 
and AIR 1972 SC 1507, Rel. on. 
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Tandon with S. P. Pandey and Miss Raj= 
bhagwani, for Defendant, 
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AIR 1977 NOC 242 (DELHI 
= 1977 Rajdhani LR 41 
S. S. CHADHA, J, 
K. K. Mathai, Applicant v. Mater Dai 


School, Tilak Lene, New Delhi and ornate, 
Respondents. 


I. A. 1480 of 1976 in P, A. T of 1975, 
D/- 23-8-1976. 

(A) Arbitration Act (1940), S, 34 — Civil 
P. C. -(1908), O. 33, R. 1 — Application to 


sue in forma pauperis — Is a legal pro-. 


ceeding within S. 34 of Arbitration Act. 

The proceedings which commence on an 
application under O. 33 are legal- proceed- 
ings and the prayer for permission to sue 
aS a pauper is one of the prayers in the 
plaint which ultimately, if allowed, may 
be registered as a plaint in the suit. .The 
application under O. 33 is, therefore, a 
legal proceeding within the meaning of 
S. 34 of the Arbitration Act, 1940. AIR 
1962 SC 941, Foll, 

The plaint of the suit may not have 
been registered as a suit, yet the legal 
proceedings have commenced by the in- 
stitution of a suit in forma pauperis, 
Filing of a reply by the respondents al- 
leging that the applicant is possessed of 
sufficient means to pay the requisite 
court-fe2 on the plaint of the suit, is a 
stage in the advancement of the suit and 
amounts to taking steps in the proceed- 
ings. ‘The respondents have taken the 
steps in the legal proceedings and thus 
debarred themselves from invoking the 
stay of the legal proceedings. 

(B) Delhi School Education Act (1973), 
S. 15 — Scope and applicability — Does 
- not provide for statutory arbitration — It 
only prevides, that when there is a written 
contract of service with Management it 
shall provide for arbitration of dispute 
arising put of breach of contract between 
the employee and managing committee. 
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AIR 1977 NOC 243 (DELHD 
= ILR (1976) 2 Delhi 667 
H. L ANAND, J. 

S. N. Rai and others, Petitioners vs 
Union of India and others, Respondents. 

C. W. No. 1457 of 1974, D/- 2-8-1976. 

Evidence Act (1872), Ss. 123, 124, 162 — 
“Records relating to any affairs of State” 
= Limit of confidentiality — Service re- 
cords — Claim of privilege. 


iu 


When called upon to consider a claim x 


of privilege court is entitled, as indeed 
bound, to insist on the production of the 
documents, to inspect the documents, to 
consider if the document relates to affairs 
of the State and to decide if the disclosure 


of the contents of the documents would ` 


be prejudicial to public interest. In con- 
sidering whether the disclosure would 
prejudice public interest the court would 
strike a balance between the requirements 
of public interest which demands that evi- 
dence be withheld and the public interest 
which demands that in the administration 
of justice court should have the fullest 
possible access to all relevant material 
and it is only when the former outweighs 
the latter the claim would be upheld. In 
considering the question as to the likely 
effect of the disclosure the opinion of the 
executive is not conclusive although the 
court would give due weight to it while 
deciding the question. However ortina- 
rily the court would treat the view of the 
executive as conclusive in matters on 
which the decision is best left to be made 
by the executive, and for which the court 
is not the proper place- to adjudicate such 
as documents relating to the security oJ 
the State, national defence, relations with 
foreign countries, documents relating to 
decisions of the Cabinet and high natianal 
policies. In respect of other confidential 
records, the view of the executive, as to- 
the likely impact of the disclosure on pub- 
lie interest or national interest, would be 
subject to judicial review. 

The documents in each of the presen? 
cases consisted either of reports of the 
higher officers with regard to the work 
and conduct of the civil servants concern~ 
ed or reports and other material in rela- 
tion to their conduct, or confidential re~ 
ports as to their suitability for retention 
in service. They also consisted of office 
notes and exchange of correspondence he+ 


f 


"r 


1977 |”. 


tween the different departments with re- 
gard to the constitution of a particular 
service, exclusion of certain posts at the 
time of initial constitution, inclusion ` of 
certain posts subsequently. Held none of 
these documents could possibly qualify 
for the claim of ‘privilege either with re- 
ference to the class to which they belorg- 
ed or with reference to their contents, The 
only possible manner in which the claim 
could be justified was that their discloscre 
would discourage candour in the expres- 
sion of views in matters of public adminis- 
tration. But this argument was who'ly 
unsustainable. While there was no com- 


pulsion of public interest which wotld - 


point to the need to prevent disclosuce, 
such a course was bound to cause denial 
of justice to the petitioners. The producs 
tion of these documents would either ree 
inforce the contentions of the petitioners 
or provide complete defences to their 
pleas, Hither way they would conclude 
the questions of fact in controversy. In 
the result, the claim of privilege was 
liable to be rejected except in case of office 
notings which related to larger question 
of policy with which the petitioners were 
neither concerned nor interested. Case lew 
discussed, 


Madan Bhatia, for Petitioners; A.B, 
Saharya, for Respondents, 
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AIR 1977 NOC 244 (DELHI 
= ILR (1976) 2 Delhi 523 
B. C. MISRA, J. 


Smt. Jamila Khatoon and others, A> 
pellants v. Smt. Sadarul Nisa and others, 
Respondents. 


i Civil Revn. No. 193 of 1973, D/- 16-7- 
976. 

{A) Court-fees Act (1879), s. 7 (iv) 0) 
and Sch. II, Item 17, Cl. (vi) — Suit for 
partition and separate possession of share- 
-— Plaintiff in joint possession of property 
— Valuation for court-fees — Provisions 
applicable. 


If the plaintiff wishes to enforce a rigiat 
to share a joint family property the 
court-fee will be paid as prescribed by 
sub-cl. (b) of CI. (iv) of S. 7. If it is not 
a case of joint family property and the 
plaintiff claims separate possession of the 
property of which he is in joint posses- 
sion, the suit is of the nature in which it 
is not possible to estimate at money valne 
the subject-matter in dispute; in such 
suits, the court-fees paid will be as pre- 
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scribed by Ci. (vi) of Item 17 of the Se- 
cond Schedule and not according to S. 7 
(iv) (b). Such suits can, for purposes of 
jurisdiction, not follow the valuation fix- 
ed for purposes of court-fees. AIR 1930 
Lah 839, Rel. on. 


(B) Suits Valuation Act (1887), S. 9 — 
Rules and Orders of the High Court of 
Punjab (framed under S. 9), R. 8 — Juris- 
dictional value of suit — Suit for parti- 
tion and separate possession — Plaintiff in 
joint possession — Value of whole of pro- 
perty is the value for jurisdiction, 


The expression “whole of the property” 
occurring in R. 8, means the whole of the 
property which is the subject-matter of 
the suit for partition and it is not confined 
fo the plaintiff’s share of the property. In 
a Suit for partition it ig not only that the 
plaintiff claims separate possession of the 
share of the property, but the court has 
to deal with the property as a whole and 
determine the shares of: other person as 
well, and in doing so it may separate their 
shares or may also order sale of the whole 
property by public auction. Thus, the 
Court will be exercising its power and 
jurisdiction in respect of the whole of the 
property and not only in respect of the 
plaintiff's share. Therefore, the Rule 
framed envisages jurisdictional value of 
the suit to be the value of the whole pro- 
perty rather than merely the value of 
plaintiff's share, 

P. N. Talwar, for Appellants; K. K. 
Mittal with M. Dayal, Mrs Urmila Kapur 
wia Miss Rekha Sharma, for Respon- 

ents. 
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AIR 1977 NOC 245 (GUJ) 
D. A. DESAI AND A. M AHMADI, JJ. 

Nanumal Rijumal, Petitioner v. Lila- 
ram Vensimal and another, Opponents. 

Civil Revn. Appln. No. 355 of 1976, D/- 
28-1-1977, ; 

Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Ss, 5 (11) (c) (i) and 12 — ‘Tenant? — 

ord ‘any’ in the expression ‘any mem- 
ber of the tenant’s family’ in S. 5 (11) (c) 
(i), if includes ‘all? — Statutory tenant 
dying leaving two sons both of whom were 
residing with him — No action taken as 
to who out of them would be entitled to 
transmission of tenancy — Notice under 
S. 12 (2) — Suit for recovery of posses- 
sion against both the sons, held was mis- 
ue AIR 1976 Delhi 145, Dissented 

om, . 
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The expression ‘any member’ and the 
succeeding expression ‘in default of agree- 
ment by the Court’ prima facie indicate 
that the singular in this case would not 
include the plural. Co-ownership of pro- 
perty is quite well-known, but ordinarily 
the tenant is one person. Joint lessees 
are not unknown to law, but ordinarily 
tenancy is one and indivisible though that 
aspect has been eroded to some extent by 
the provisions of the Rent Restriction Act, 
of which S. 13 permits the Court to order 
eviction from a part of the premises re- 
taining a part with the tenant. But ordi- 
narily there will be one tenant. 

Till such qualified class of persons as 
envisaged in S. 5 (11) (c) (i) is available, 
any one of them in the manner provided 
in S. 5 (11) (c) (i) of the Rent Act will be 
entitled to the transmission of tenancy 
and, on his death any one of his family 
staying with him would be further en- 
titled to the transmitted tenancy in the 
same manner. AIR 1976 Delhi 145, Dis- 
sented from. 


Section 5 (11) (c) (i) vostulates that only 
one member from among the members of 
the tenant’s family residing with him at 
the relevant time would be entitled ta 
the transmission of tenancy on the death 
of the tenant; the person to be selected 
from amongst qualified persons or in de- 
fault of agreement amongst the qualified 
class of persons by the Court, that is the 
meaning waich can be assigned to the 
expression “as may be decided in default 
of agreement by the Court”. The agree- 
ment- must be between the members of 
the tenants iamily qualified by residence 
at the time of death or within three 
months prior thereto to transmission of 
tenancy and that to such an agreement, 
landlord is not a necessary party. The 
proper procedure to be followed in the 
event of the death of the tenant in pos- 
session of the premises protected under 
the Rent Restriction Act is firstly for suck. 
members of the tenant’s family who are 
qualified for transmission of tenancy te 
agree amongst themselves to select only 
one person and to communicate the name 
of that person to the landlord whom the 
landlord must accept as a tenant. If such 
members of the tenant’s family fail to 
agree or to communicate the decision or 
fail to communicate anything, it would 
be open to the landlord to ask them to 
suggest the name to whom the tenancy 
should stand transmitted. If, within a 
reasonable time, they fail to communicate 
the decision, it would amount to a default 
of agreement amongst such class of per- 
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sons and it would -be even open ‘to the 
landlord to move the Court for a declara- 
tion as to the person to whom the tenancy 
shall stand transmitted. But, there is no 
room for doubt that only one member 
would be entitled to be recognised as 
tenant and to whom the tenancy would 
stand transmitted. . 
Therefore where the tenant died leav- 
ing two sons, both of whom were said to 
be residing with him, the first step which 
ought to have been taken was as to who 
out of them would be entitled to the 
transmission of tenancy. Only thereafter 
the landlord could proceed against him. 
That step having not been taken in the in- 
stant case, the whole suit for possession 
was misconceived. The plaintiff-landlord 
filed a suit against both the sons of de- 
ceased tenant. Even in this suit, no at- 
tempt was made by the landlord to get it 
determined by the Court as to who out 
of the two was entitled to transmission of 
the tenancy and, therefore, to incur liabi- 
lity to pay rent. They themselves had no 
agreement amongst themselves and, the 
absence of agreement could be said to be 
default in agreement. In that event, it 
was the primary duty of the landlord to 
get determined transmission of tenancy in 
favour of one or the other and then evict 
him. Therefore, any: action before taking 
proper proceedings as contemplated by 


` S. 5 (11) (c) @) is premature and must 


fail 


Even before S. 12 (2) notice is served 
on any one in possession of the premises, 
it must be shown that he is a tenant and 
if such a person was one who was stay- 
ing with the deceased tenant at the time 
of his death, it must be shown that the 
tenancy is transmitted to him. Before- 
this point is determined notice under Sec~ 
tion 12 (2) could not be served upon all 
or any of the members of the tenant’s 
family residing with him and failure to 
comply with such notice could not be 
visited with a decree for eviction. Once 
it is decided that the tenancy is transmit- 
ted in favour of one amongst a class of 
persons entitled to transmission of 
tenancy, the landlord can deal with him 
but it is not open to the landlord to deal 
with every one or with all members of 
the tenant’s family, treating each one of 
them as tenant, and contending that they 
are joint tenants and notice to any one of 
them will be notice to all of them. 

A. K. Mankad, for Petitioner; 
Mehta, for Opponents, - 
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AIR-1977 NOC 246 (HIM PRA) 
T. U. MEHTA, J. 


Dr. Het Ram Kalia and others, Pef- 


. tioners v, Himachal Pradesh University, 


Simla and others, Respondents. 

C. W, P. Nos. 235 and 405 of 1976, Dj- 
14-12-1976. 

(A) Constitution of India, Art. 226 — 
Principles of res judicata — Applicability. 

The basis of the rule of constructive r2s 


' §udicata is founded on the considerations 


"Ay 


of public policy and therefore it would 
not be right to ignore these principles 
even in writ petitions filed under Art. 226 
of the Constitution. However, this prin- 


' ciple applies only if it is found that the 


party concerned ought to have raised a 


plea which he now raises, in the previous 


proceedings, 

Held that in essence what the petition=r 
was challenging in his previous writ peti- 
tion was some actions taken by one J. in 
his capacity as acting Vice-Chancellor and 
not as a regular Vice-Chancellor. Henze 
the petitioner was not expected to chal- 
lenge in that writ petition the regular a>- 
pointment of J. as Vice-Chancellor. Und2r 


* the cireumstances, the principle of con- 


structive res judicata did not apply in the 
subsequent writ petition to the petitioner 
to challenge the regular appointment of 
J. as Vice-Chancellor. ` 

(B) Constitution of India, Art, 226 — 
Quo warranto — When can þe issued. 

A writ of quo warranto is never issued 
as a matter of course and it is always 
within the discretion of the Court to de- 
cide, after having considered the facts ard 
circumstances of each case, whether the 
petitioner concerned is the person who 
could be entrusted with such a writ which 
is always issued only in the interest of 
the public in general. The Court may re- 
fuse to grant a writ of quo warranto if 
it is vexatious or where the petitioner is 
guilty of laches, or where he has ae- 
quiesced or concurred in the very act 
against which he complains or where the 
motive of the relator is suspicious. Cace 
law rel, on 

(C) Constitution of India, Art. 226 — 


- Laches, 


‘In ordinary course one cannot be ex= 
pected to rush to the Court during vace~ 
tion unless there is an urgency in the 
matter. Further if a particular person is 
found to be occupying a public office cf 
substantive nature without any authority 
then the wrong committed by him is a 
continuing wrong which - occurs day-tc 
day, and, therefore, each day on which 
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he functions. illegally gives a fresh cause . 
of action.. Under these circumstances, 
ordinarily, .delay. and laches would be: no- 
ground for a writ of quo warranto unless 
the delay in question is inordinate. ILR 
(1958) Bom 113, AIR 1965 All 151 and AIR 
1976 Gau 87, Rel. on. 

(D) Constitution of India, Art.: 226 — 
Disputed questions of fact — Maintainabi- 
lity of writ petition. 

When disputed questions of facts arise 
in a writ petition filed under Art. 226: 

(D It would be abdication of Courts 
duty to do real justice to throw away the 
petition merely because questions of facts 


-are disputed by the parties. 


(2) This would be more so in a writ like 
a writ of quo warranto wherein the pub- 
lic office in question is to be held by the 
alleged usurper for a limited period and 
remedy by way of a civil suit is found to 
be illusory. 

(3) If the Court finds that the affidavits 
filed by the parties do not throw sufficient 
light on some salient features of the case 
the Court may call some of the deponents, 
who have filed affidavits for viva voce 
examination for the clarification. 

(4) If such a course is not adopted, and 
if on a particular dispute involving ques-' 
tions of facts the Court does not find it 
possible to record a clear finding on that 
dispute the court may- refuse to record 
a clear finding, and proceed to decide tine 
matter before it on the basis of admitted 
facts, if the same is possible. Case law dis- 
cussed, 

(E) . Constitution of India, Art. 226 — 
Necessary parties — Writ against Univer- 
sity in respect of appointment of Vice- 
Chancellor, 


Where the University itself is joined as 
a party, the Executive Council being an 
organ of the University, it matters not 
if it is not separately joined as a party. 
So far as the writ of quo warranto is con- 
cerned the Courts have accepted the prin- 
ciple that in such writs only the alleged 
usurper is ‘the necessary party, and in all 
cases the appointing authority is not a 
necessary party. AIR 1952 Nag 330, AIR 
1945 Cal 249, AIR 1975 Delhi 66 (FB), 
Rel. on. 

(F) Constitution of India, Art. 226 — 
Other remedy open — Remedy under Sec- 
tion 45 of Himachal Pradesh University 
Act (17 of 1970) — (Himachal Pradesh 
University Act (17 of 1970), S. 45 — Ap- 
plicability). 

Section 45 of -Act 17 of 1970 cannot 

apply with regard to the question of ap- 


11¢ 


pointment of Vice-Chancellor where the 
challenge to the appointment of a person 
in the Panel Committee under Statute 1 
of the First Statute is merely incidental 
to the challenge to the appointment of the 
Vice-Chancellor. Moreover, the panel 
committee cannot be considered as a 
“body of the University” as contemplated 
by S. 45. The bodies of the University 
are those which form part of the structure 
of the University. When S. 45 uses the 
expression “body of the University” it 
contemplates that body which is an inte- 
gral part of the structure of the Univer- 


sity, and since the panel committee is ap- . 


pointed for a limited objective without 
having any connection either with the 
structure, or with the day to day adminis- 
tration of the University, it cannot be 
considered as a body of the University. 
AIR 1967 All 101 and AIR 1962 Madh Pra 
180, Rel. on. f 


(G) Constitution of India, Art. 226 — 
Introduction of new material in rejoinder. 

No party should be allowed to intro- 
duce new material in rejoinder without 
the permission of the Court and if the 
Court gives permission to a petitioner to 
allege some new facts in rejoinder then 
the other party should get an opportu- 
nity to meet with those new facts. 


(H) H. P. University Act (17 of 1970), 
S. 39 (1) — First Statutes — Statute 1 (2) 
~~ “Not connected with the University” 
— Disqualification should neither be at 
time of nomination nor during the course 
of panel committee. 


Sub-clause (2), Statute 1 clearly indi- 
cates that the disqualification concerned 
should not exist even at the time when 
the Council makes the nomination. But 
suppose a person js not found to be dis- 
qualified at the time of nomination by the 
Council but incurs some disqualification 
before the formation of the committee is 
complete, such a person would not be en- 
titled to sit ag a member of the panel 
committee, because, sub-cl. (2) says that 
the committee as completed shall not 
consist of a person nominated by the 
Council who suffers from the disqualifi- 
cation of being connected with the Uni- 
versity. The correct interpretation of sub- 
cl. (2) of Statute 1 is that the disqualifica- 
tion concerned should neither be at the 
time of nomination nor should it be at 
any point of time during the whole course 
of the existence of the panel committee. 
Insistence on looking only at one point of 
time, namely, the formation of the com- 
mittee is not borne out by the language 
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Of sub-cl. (2). AIR 1955 Trav-Co 42, Rel, 
on. 

(I) H. P. University Act (17 of 1970), 
S. 39 (1), First Statutes — Statute 1 (2) — 
“Not connected with the University” — 
Domne of Board of Studies — Position 
of, 

The Board of Studies is part and parcel 
of the Faculty which is controlled by the 
Academic Council and the Academic Coun- 
cil is a necessary constituent of the in- 
corporate body which is the University. 
Thus the structure of the University is 
not complete without the existence of the 
Board. It also cannot be disputed that 
the Board plays a very vital role not only 
in prescribing the curriculum for a verti 
cular branch of. knowledge but also in 
various other matters.as described in 
Ordinance 25.7 and Ordinance 24.4 read 
with Ordinance 24.3. Thus the structural 
concept of the University is not complete 
without the existence of the Board. 
Therefore, being an integral part and par- 
cel of the University, the Board is obvi- 
ously closely and intimately connected 
with the University. The members af this 
Board of Studies who constitute it are, 
therefore, equally connected with the 
University. Therefore, such an intimate 
connection with regard to the matters of 
importance of the University cannot be 
treated as casual or tenuous. 

(J) H. P. University Act (17 of 1970), 
S, 39 (1) — First Statutes — Statute 1 (2) 
— “Connected with the University”? — 
Moral and material status of person — 
Consideration of. 


Statute 1 (2) prohibits connection with 
the University net on any personal level. 
It puts a total and absolute ban on having 
connection with the university whatever 
be the moral and material status of the 
person concerned, The legislative autho- 
rity which has framed this Statute has, 
by putting the ban in such absclute 
terms, only recognized the fallibility of 
human nature. It is the recognised truth 
that howsoever highly placed a person 
concerned may be, he is likely to be in- 
fluenced by the guiles and grouses vf the 


groups and cross sections prevailing in the . 


institution, and he is also likely to try to 
safeguard his position in the University 
by maintaining proper balance between 
such groups and cross divisions. AL the 
persons who are highly placed, and all 
those who are experts in their profession, 
do not necessarily possess high standards 
of ethics, morality and independence of 
out-look in every walk of life. On the 
contrary. a man of straw from material 


` 
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standards, would be possessing an exemp- 
lary character and independence of ouz 
look. It is in recognition of this aspeet 
of human nature that, irrespective of tke 
subjective character of the personality 


_ involved, the Statute 1 (2) has provided 


a a ot 


that if the person concerned has “cor~ 
nection” with the University, the matter 
ends and he should not be nominated m 
the panel committee. This would be so 
even if the said person has obliged tke 
University by rendering his valuable ser- 
vices as an expert because sometimes even 
continuous rendering of obligation results 
in a connection which is very intimate. 


-. (K) Precedents — Judicial interpreta- 
tion of particular word — Whether es- 
haustive. 

When the Legislature intentionally re- 
frains from giving an exhaustive defin= 
tion of a particular word or phrase, and 
leaves the matter to be decided by jud= 
cial interpretation, the, judicial interprete= 
tion made in a particular case can never 
be exhaustive. All cases coming before a 
Court of law are necessarily to be decided 
with reference to their own peculiar facts. 
By reference to these facts the Courts óo 


- sometime formulate general . principles 


for their guidance and do provide certain 
workable tests, but these tests by ther 
very nature cannot be exhaustive and 
cannot be treated as such. 


(L) Constitution of India, Art. 226 — 
Quo Warranto — Inquiry in — Scope of. 

The basic fact in a writ of quo warranto 
is that it operates personally against tke 
alleged usurper of public office, and hence 
the inquiry in such a writ is confined only 
to the legality or otherwise to the ap 
pointment of the said alleged usurper 
Other questions which arise in such an 
inquiry are all incidental. 


Held that in this case the question as 
regards the validity of the nomination of 
one L to the Panel Committee formed tke 
basis of the petitioner’s attack on tke 
validity of the appointment of one J as 
Vice-Chancellor of the University. But 
that fact did not change the intrinsře 
character of the present writ wherein tke 
accountable person was J and not L. Tke 
writ which the Court might grant in tlis 


petition was not going to operate against . 


L. Therefore, the consideration whether 
a direct writ of quo warranto against tke 
appointment of L would have succeeded 
or not was not relevant to the present 
inquiry. 

(M) Constitution of India, Art. 226 — 
Quo Warranto — Initial disqualification 
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— Subsequent removal of disqualification 
— Issue of Quo Warranto. 

If the holder of a public office was 
initially disqualified to hold that office, 
the writ of quo warranto would not be 
issued if at a subsequent stage that dis- 
qualification was removed and after the 
removal of the disqualification the incum- 
bent concerned could have been appoint- 
ed on the same post. The doctrine is that 
in cases where the initia] disqualification 
is removed it would be open to the au- 
thorities concerned to appoint the same 
person immediately even if the Court 
grants the writ of quo warranto as de- 
sired: by the petitioner. The general prin- 
ciple is that the court would not pass any 
writ or any decree which becomes futile. 
But the fact remains that merely because 
in a particular case the Court acting on 
the doctrine of futility refuses to sive 
any writ the original stigma of legality 
does not get removed, ; 

(N) H. P. University Act (17 of 1970), 
S. 39 (1) — First Statutes — Statute 1 (2) 
whether directory or mandatory. 

In order to decide whether a particular 
Tequirement of law is directory or manda- 
tory, it is the principal object of the Le~ 
gislation which should be taken into ac- 
count and which should ultimately decide 
the question whether the requirements 
are directory or mandatory. The obvious 
object of making provision in Statute 1 (2) 
is to see that the members of the Panel 
Committee should be totally independent 
so that they can suggest the name of a 
Vice-Chancellor without any.prejudice or 
predilections. The Cl. (2) of Statute 1 
serves two purposes, namely: (1) it 
enables the University itself to have a 
voice in the selection of members of the 
Panel Committee and (2) at the same time 
it ensures that the Executive Council 
which is to make this selection, and which 
is likely to be dominated by one or the 
other of the rival groups working within 
the municipal administration, should not 
suggest the name of any person who is 
likely to be influenced by the rival forces 
within the University, and who, at the 
same time, would be able to take some 
independent judgment keeping the over- 
all interest of the University in mind. If 
this requirement is considered to be mere- 
Iy directory then the very object of 
Clause (2) would be frustrated. Since the 
Executive Council is expected to nominate 
two nominees, it follows that the persons 
nominated by the executive Council would 
be in majority. Therefore, if these per- 
sons are connected with the University, 
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then they would reflect only that group 
which commands the majority in the Ex- 
ecutive Council. In other words, the per- 
sons nominated by the Executive Council 
would reflect the interest of only -the 
majority in the Executive Council and 
not of the University as a whole. And if 
even the Chancellor nominates a person 
who is connected with the University or 
an institution recognised by or associated 
with the University, all the three mem- 
bers of the Panel Committee would be the 
persons connected with the University. 
Such a situation would totally frustrate 
the whole object of Statute 1 (2). But if 
the two persons nominated by the Ex- 
ecutive Council are not connected with 
the University, then the object of the 
Statute would be carried out even if the 
nominee of the Chancellor is connected 
with the University. This aspect of the 
matter emphasises the fact that the re- 
quirement of Cl. (2) of the Statute 1 must 
be treated ag mandatory and not direc- 
tory. Case law discussed, 


(O) H. P, University Act (17 of 1974). 
S. 39 (1), First Statutes — Statute 10 — 
Object of — Purpose of election to Ex- 
ecutive Council was not to give represen- 
tation to the Students’ Council. 


(P) Evidence Act (1872), S. 18 — Ad- 
mission on point of law by party held not 
binding, 

(Q) H. P. University Act (17 of 1976), 
S. 39 (1), First Statutes — Statute 10 — 
Representation of Academic Council. 


There is nothing in any of the Statutes 
to show that with the expiry of the terms 
of membezship of persons, in the Acade- 
mic Council, their membership in the 
Executive Council would automatically 
come to an end. According to Cl. (2) of 
Statute 10 once a member is elected in 
the Executive Council, his membership 
survives for three years from the date of 
the said election, even though he is elect- 
ed for the Executive Council by other 
bodies such as Academic: Council or the 
Court, 


(R) H. P. University Act (17 of 1970), 
S. 40 — Ordinance 35.54 — Scope — In 
every case it is not necessary to have the 
minimum qualification prescribed in Ordi- 
nance 35.54 in view of the previso which 
is attached to this Ordinance. 

(S) Central Civil Services (Classification, 
Control and Appeal) Rules (1965). R. 14 
(5) — Appointment of inquiring authority 
and presenting Omieet — At wnat stage 
to be made. 
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Reading -the provisions of sub-r. (5) of 
R. 14, it becomes clear. that in Ordinary 
course the appointment of the inquiring 
authority. as well as the presenting officer 
should be at a stage which follows the 
consideration of the written statement of 
defence by the disciplinary authority. 
Even though ordinarily they could have 
been appointed only after the written 
statement was considered by the discipli- 
nary authority, there is no illegality in- 
volved where they are appointed before 
the proper stage because this provision 
about the appointment of these two offi- 
ters is merely directory. 

- (T) Central Civil Services (Classifica- 
tion, Control and Appeal) Rules 

R. 14 (5) (a) — Non-consideration of 
written statement — Effect. 

The object of the consideration of the 
written statement of defence by the dis- 
ciplinary authority which is contemplated 
by Cl (a) of R. 14 (5) is very limited. 
That object is not to consider the written 
statement of defence on merits but to 
know whether any of the articles of 
charge mentioned in the charge-sheet are 
admitted by the delinquent official or not. 


~~ 


(1965), > 


The purpose is not to consider whether the.’ 


inquiry should be made in the matter 
(U) H. P. University Act (17 of 1979), 
S. 40 — Ordinances — Ordinance 35.45 — 
Suspension when can be ordered — (Cen- 
tral Civil Services (Classification, Con- 
trol and Appeal) Rules (1965), R. 14 (4).) 


Suspension of a delinquent can be order- 
ed only during the pendency of inquiry. 
Reading paras. 1 and 3 together it should 
follow that though suspension can precede 
charge-sheet it cannot precede the actual 
start of the inquiry. The contemplation 
of enquiry is not the start of it. 
tual inquiry can be said to have started 
only when charges are drawn up and de- 
cision is taken to deliver these charges to 
the delinquent as contemplated by sub- 
T. (4) of R. 14 of Service Rules, AIR 1972 
SC 554, Rel. on. 

P. N. Nag and K. D. Sud (In C. W. P. 
No. 235 of 1976) and Kamlesh Sharma 
and O. P. Thakur (In C. W. P. No. 405 of 
1976), for Petitioners; Chhabil Das Inder 
Singh, D. K. Khanna, Advocate General, 
H. L. Sibal, Bhawani Singh, J. S. Malik 
(In C. W. P. Nos. 235 and 405 of 1976) and 
Kedar Kedarishwar (in C. W. P, No. aoe 
of 1976), for Respondents, 
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-of Revenue U, P. Allahabad 


Notes of 


AIR 1977 -NOC 247 (ALL.) ` 
K. N. SETH, J. 


Ram Charan, Petitioner v. The Boerd 
and others, 


L977 


Opposite Parties, — zonie 

Civil Misc. Writ Petn, No. 1175 of 19790, 
D/- 18-4-1977. 

(A) U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), Ss. 329-B, 209 
and 240-G — Suit by A’s heir B for de- 
claration that he was sirdar and for pos- 
session of land — A’s statement in pro- 
ceedings under S. 240-G recorded by Col- 
. lection Amin Admissibility — Pro- 
ceédings under S. 240-G if binding on B. 


Where B claiming to have inherited nis 
father A’s sirdari rights filed a suit under 
S. 329-B/209 for declaration that he was 
a sirdar and for possession of the land it 
was held that (1) the statement alleged 
to have been made by A in proceedirgs 
under S, 240-G and recorded by Collec- 
tion Amin was inadmissible in evider.ce 
in the suit.as the statement was not on 
oath and was not recorded in.any judi- 
cial proceeding before a Court and it had 
- not been shown that the Collection Amin 
“was empowered torecord any statement 
in the course of his official functions aad 
even assuming that he had such power 
the statement would not be admissible 
unless it was formally proved. 


(2) If Ahad died during the proceedings 
under S, 240-G and his heirs had not be2n 
brought on record that proceeding would 
be a nullity as it was against a dead per- 
-son and would not be binding on B so as 
to bar his suit. 


(B) U. P, Zamindari Abolition and Land 
- Reforms Act (1 of 1951) Ss. 329-B and 


209 — U. P. Land Revenue Act (3 of 
1901) S. 34 (5) — Scope of S. 34 (5) — 
Suit under S. '329-B/209 for declaration 


that plaintiff was sirdar and for posses- 
sion of land — Suit if barred under S, 34 
(5). 

Section 34 (5) of Land Revenue Act 
bars the suit in a Court of law only n 
respect of matters dealt with in S. 34 
and it has no bearing on the right of a 
claimant to establish his legal title zo 
the property in dispute in a Court of law 
and therefore where the plaintiff claim- 
ing that he had inherited his father’s 
sirdari rights filed a suit under S, 329-B/ 
209 for declaration that he was a sirdar 
and for possession of the land the suit 
would not be barred under S. 34 (5) ard 
his failure to make a report as contem- 
plated by S. 34 that he had succeeded to 

1977 Notes/R TX 


Cases 247-249 113 
the sirdari. rights of bis father would not. ` 
disentitle- him from bringing the suit. ` 
1959 All LJ 617 Dist. ah 
B. G. Yadava and S, N, Singh, for Peti- 
tioner; S. C, and O. P. Dubey, for Op 
site Parties. 
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AIR 1977 NOC 248 (ALL) 
D. M. CHANDRASHEKHAR, J. 


Smt. Chinia Devi and another, Peti- 
tioners v, Dayanath Gupta and others, 
Respondents. 


Civil Revn. No, 1024 of 1977, D/- 18-5- 
1977, l 

Provincial Small Cause Courts Act 
(1887), Ss. 15 (3) Proviso and 25 (2) and 
(3) (as inserted by U.P. Act of 37 of 
1972) — Pecuniary jurisdiction — Effect 
of amendment — Addl, District- Judge 
exercising jurisdiction of Small Cause 
Judge — Pecuniary limit of jurisdiction. 

If the Proviso to Sub-Sec, (3) of S..15 
of the Act stood by itself, the pecuniary 
limit for a suit for eviction of a lessee 
from a building after determination of 
lease as a suit of small cause nature 
would be only Rs, 5000/-. But Sub-Sec. (2} 
of S. 25 of the. Act (inserted by U., P. Act 
No. 37 of 1972) makes an exception by 
providing that where a District Judge or 
an additional Dist, Judge functions as a 
Ccurt of Small Causes, there is no pecu- 
niary limit to try such suits as suits of 
small cause nature, 

Sundershan Lal Agrawal, for Petitioners. 
FU/FU/C7/77/PNK/GMJ 


AIR. 1977 NOC 249 (ALL.) 
R. B. MISRA AND 
I. M. L, SINHA, JI. 2°. 
The Rampur Engineering Co., Appellant 
v. Behari and others, Respondents,’ ' 
First Appeal No. 6 of. 1964, D/- 10⁄5- 
1977. i 


Rampur Tenancy Act (1937), S, 13 (2) 
— Computation of period of Limitation: ` 


— Period of attachment under S. 145 of 
Cri. P.C. whether can be included, (Limi- 
tation Act (1963), Art. 65). k 

Where the question in issue was whe- - 
ther the period during which the pro- 
perty remained under attachment can be - 
tacked with the period of possession of a 
party prior to the attachment, 
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Held that what the criminal Court -does 
-is to allow a party to remain in posses- 
sion, who was found in possession on the 
date of the preliminary order or to give 
. possession to a party, who was dispos- 
sessed within two mcnths of the  preli- 
minary order. If the party had been in 
possession since long before and the 
property was attacked when it was 
in: his possession, tne attachment will 
enure for the benefit of the party, 
who is, ultimately, found to be en- 
titled to the property. No man can suf- 
- fer at the hands of the Court. The pos- 
session of the Receiver ofthe Supardar 
during the period of attachment will be 
taken to be that of the party, who is, 
ultimately, found to be entitled by a 
competent Court. There is a distinction 
in a case where a person was in posses- 
sion of the property before it was at- 
tached under S. 145, Cr. P.C. and put in 
the supervision of a Receiver from a case 
where the property was not in possession 
and came ir possession after the property 
was released from attachment. (Case law 
discussed), 

B. C. Dey, L, M. Pant, B. D. Handhyan 
and M. N. Pandey for Appellant; Tripu- 
rani Nath and V. D. Oja, for Respondents. 


FU/GU/C1/77/SBB/WNG 


AIR 1977 NOC 250 (ALL.) 
K. N., SETH, J. ` 
Prem Chand, Petitioner v. Smt, Pushpa- 
wati Devi and others, Respondents. 
Civil Misc. Writ Petn, No, 263 of 1975, 
D/- 4-5-1977. 
` (A) U, P. Urban Buildings (Regulation 


’ of Letting Rent and Eviction) Act (1972), 


S. 21 (1) (a) — Application for eviction 
“of sub-tenant by tenant on ground of self 
` requirement — Application is maintain- 
able. 

The remedy provided by S, 21 is avai- 
lable- even to a tenant against his sub- 
tenant. Under the Act a ‘tenant’ in rela- 
tion to a building means a person by 
whom its rent is payable and the ‘land- 
lord’ in relation to a building means a 
person to whom its rent is payable if the 
building were let out and includes, the 
agent or attorney of such person. The 
word ‘building’ used in the definitions of 
‘tenant’ and ‘landlord’ does not necessari- 
ly mean the entire building. A part of the 
. building, treated as a separate entity, is 
also a building within the meaning of 
the Act. The word ‘building’ has been 
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used in that sense in several other provi- 
sions of the Act. 

In a case where demolition and re-con- 
struction is not involved an application 
by a person who qualifies to be the land- 
lord but is not the owner of the building 
would be maintainable, Qua the sub-te- 
nant the tenant would be the landlord 
within the meaning of the Act. There is 
no justification for narrowing down the 
provisions of S, 21 to the case of an owner 
of the building only. 

(B) U. P, (Temporary) Control of Rent 
and Eviction Act (1947), S. 7 — Sub-let- 
ting without prior permission — Though ` 
violative of S. 7 is not void or illegal. 
AIR 1954 All 1 and AIR 1974 SC 1924 
Rel. on. 


Shambhu Pd. and K, M. Sinha, for Peti- 


tioner; Standing Counsel, for Respon- 
dents. ‘ 
FU/GU/B991/77/RSK 





AIR 1977 NOC 251 (ALL.) 
: (1977) 3 All LR 365 
HARI SWARUP, J. 


Har Pd. Singh and others, Applicants v. 
Ram Swarup and others, Opposite Par- 
ties, 2 

-Civil Revn. No. 
1977, 

(A) Civil P.C. (1908), O. 9 R. 9, and 
O. 1 R. 10 — Application to set aside 
dismissal in default — Impleading of all 
defendants not mandatory though desi-- 
rable. $ 

The restoration of a suit dismissed in 
default is a matter between the Court 
and the plaintiff, If the plaintiff 
satisfies the Court that there was 
sufficient cause, for his non-appear- 
ance when the suit was called for 
hearing the Court makes an order setting 
aside the dismissal of the suit and ap- 
points a date for proceeding with the 
suit, Rule 9 of O, 9 does not require that 
the applicant should implead the defen- 
dants as parties in the application. The 
plaintiff is required only to move. the 
Court and to show that he had sufficient 
cause for absence, O., 1. R, 10 (5) has no 
applicability to an application for setting 
aside the order dismissing the suit in de- - 
fault because the proceedings in such a 
case are not against any person. The 
character of the proceeding is only of a 
request to the Court to give another op- 
portunity to the plaintiffs of hearing. No 


943 of 1972, D/- 3-5- 


y 


- —*Application made 


1977 


relief is directly sought. “against any per- 
son”, though impliedly the defendants 
may be affected. The application cannot, 
therefore, be deemed to be in the nature 
of a suit against any person. It is accord- 
ingly not mandatory though desirable, to 
implead any. person as a party in an 
application of this character because it is 
only request made to the Court for re- 
hearing, AIR 1937 All 362 and AIR 1935 
Cal 506 Ref. AIR 1953 Bhopal 35 Dist. 
(B) Civil P.C. (1908), 0. 9, R. 9 — 
Application under — Limitation — Limi- 
tation runs from date of dismissal of suit 
within limitat.on 
though all defendants not impleaded — 
All defendants impleaded after period of 
limitation — Impleading of all defendaxts 
not being mandatory, application is not 


defective — It cannot be held to be barr-- 
` ed by limitation, 


V. K. Chaudhary, for Applicants; J. N 
Agrawal and Yogesh Agrawal, for Oppo- 
site Parties, 


FU/FU/C3/77/GGM 





AIR 1977 NOC 252 (ALL.) 
M. P. MEHROTRA, J. 
Jagdeo and others, Appellants v. Ram 
Lakshan and others, Respondents. 
Second Appeal No. 1487 of 1966, D/- 
2-5-1977, 
(A) U. P. Consolidation of Holdings Act 
(5 of 1954), S. 5 — Jurisdiction of conso- 


Jlidation authorities — Land coming under 


consolidation proceeding — Land record- 
ed as unworthy of being formed into a 
chak — It does not imply that autho-i- 
ties, decided that they have no _ jurisdic- 
tion over the land. (Para 5) 

(B) Civil P.C. (1908), 0.39, Rs, 1 & 2 
— Prohibitory Injunction — Principles 
for grant of — Want of exclusive owner- 
ship of either party — Appropriate relief 
in such cases. 


If neither party is exclusive owner of 
the tank and the Bhitas, then none of 
them should try to interfere with tae 
peaceful user of the tank and the Bhitas 
by the other party. 

The relief of injunction should not 2e 
denied to the plaintiffs merely because 
in the body of the plaint “the basis on 
which the said relief was sought has not 
been found to be correct. If a relief can 
be granted on the finding of the cotrt 
itself, then in law it should be granted, In 
granting the said relief it is also just and 
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expedient that the plaintiffs should also 


‘be similarly placed under a restraint 


order that they shall also not in any 
manner seek to change the nature of the 
tank and the Bhitas in dispute and they 


Shall not themselves interfere with the a 


user of the same by the defendants, 
-Radha Krishna,. for Appellants; . G, P. 
Bhargava and A. N. Bhargava, for 
Respondents. : 
FU/GU/B948/77/DNK/GMJ 





Brvese 


AIR 1977 NOC 253 (ALL.) 


YASHODA NANDAN AND 
S. MALIK, JJ. 


Bankey Behari, Applicant v. Gopal Das, 
Opposite Party, 


Civil Revn. No. 181 of: 1976, D/- 28-4- 


- 1977. 


(A) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), S. 20 (4) (as amended in 1976) — 
‘Deposit in Court’ — Tender filed by de- 
fendant in court at first hearing of suit 
~— Defendant is entitled to benefit of sec- 
tion. 

In view of R, 275 of the General Rules 
(Civil), 1957, it is clear that a tender, 
which is in fact a credit of some kind up- 
on the treasury, is a deposit in’ court 
made by the defendant of the amount 
mentioned in S. 20 (4) as it stands am- 
ended by the 1976 Amending Act. I¢ the 
defendant makes a tender drawn on a 
treasury or the State Bank before the 
court at the first hearing of the suit, the 
fact that the court postpones passing any 
orders thereon cannot disentitle the de- 
fendant to the benefit of the amended 
S. 20 (4) because delay by the Court 
cannet act to the detriment of a party.. - 
Case law discussed. (Paras 3, 7)- 

(B) U. P. Urban Buildings (Regulation 
of Rent, Letting and Eviction) Act (13 
of 1972), S, 20 (4) Explanation (as added 
in 1976) — Explanation is not retro- 
spective, 


Taking into account the legislativė prac- 
tice adopted in the 1976 Amending Act 
it is clear that the Explanation added to 
S. 20 (4) by the Amending Act does not 
have any retrospective effect and can 
have no impact in a situation where a 
suit had commenced prior to the coming 
into force of the Amending Act and the 
first hearing had already taken place. 
The contentior that the Explanation is 
declaratory in character and consequently 
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sound, CR. No. 2037 of 1976 D/- 18-4- 
1977 (All) Followed. 


S. P. Srivastava, for Applicant; Laxmi 
- Bihari, for Opposite Party, 


FU/GU/C5/77/JHS 


AIR 1977 NOC 254 (ALL) 
M. N. SHUKLA, J. 
Kesho Prasad, Appellant v. Kailash and 
others, Respondents, 
First Appeal No. 394 of 1976, D/- 26-4- 
1977. i 


(A) Evidence Act (1872), S. 35 — Diary 
maintained by Returning Officer or any 
other Election Officer — Admissibility — 
Returning Officer deposing that he main- 
tained diary at time of voting and wrote 
it while discharging his official duty — 
Diary admissible under S. 35. 

(B) U. P. Kshetra Samities (Election of 
Pramukh and Up-Pramukhs and Settle- 
ment of Election Disputes) Rules, 1962, 
R. 25 (3) (d) — Term “mark” — Ampli- 
tude of. 

The word “mark” occurring in cl. (d) of 
R. 25 (3) of the Rules has been used in a 
compendious sense and embraces in its 
ambit any writing or signature, Every 
term used in a provision of law must be 
construed in the context in which it has 
been framed, The object of the aforesaid 


provision is only to ensure the secrecy of, 


voting and safeguarding the identity of 
the voter from being disclosed. It would 
not be correct to place such construction 
_on these rules as militates against the 
fulfilment of this objective. It can be hard- 
ly gainsaid that if amere mark is capable 
_of disclosing the identity of the voter, 
. then a writing or a signature made by 
‘him is by all means a full disclosure of 
his identity, What a mere mark may 
have failed to reveal is completely divul- 
‘ged by-a writing or signature, It would be 
evident from even a literal connotation of 
these. two expressions ‘mark’ and ‘writ- 
ing’ that they cannot be regarded as 
mutually exclusive in the context of the 
Rules, They must be construed with re- 
ference to the specific intention of the 
legislature that the secrecy of voting is 
one of the accepted requirements of free 
and fair elections and consequently that 
principle is carefully embodied in the 
various election laws, Rule 25 (3) (d) is 
evidently a provision intended by the 


legislature to suppress the mischief of the - 
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must be given retrospective effect is un-_ 


A.I. R. 


above kind, namely, violation of secrecy 
of the voter and, therefore, it cannot 
bear a construction which will be in- 
effective in preventing such violation, It 
cannot be emphasised too strongly that if 
the Legislature did not permit even a 
mark which could lead to the identifica- 
tion of the voter, it would certainly not 
tolerate.a fulfledged writing or signature 
which would plainly reveal such identity 
without any further aid, The term ‘mark’ 
is of such comprehensive import as to in- 
clude writing or signature. 


(C) U, P. Kshetra Samities (Election of 
Pramukh and Up-Pramukhs and Settle- 
ment of Election Disputes) Rules, 1962, ° 
R. 35 — Election petition under — Out of 
110 votes polled, 57 ballot papers were in- 
serted in ballot box along with counter- 
foils containing signatures of voters — ` 
Whether election cowld be set aside on 
that ground — Nature of evidence re- 
quired, : 

The election of a successful candidate 
cannot be set aside merely on the ground 
that certain ballot papers were liable to 
be rejected on the ground that they were 
inserted in the ballot box along with 
counterfoils containing signatures of the 
voters, It is at best an illegality or in- 
fringement of a provision of law and its 
effect cannot go further than what is- 
permissible under the election laws gene- 
rally. By and large election law deals 
with two categories of irregularities “or 
departures from the prescribed provisions 
which may vitiate an election, In the first 
place, there are vices which per se 
vitiate an election. In the second place, 
there are irregularities or’ illegalities 
which will not justify the setting aside 
of an election unless it has been further 
proved that the result of the election has 
been materially affected by such infrac- 
tion, It is not possible to postulate any 
fixed pattern of evidence or evolve a rule 


- by applying which the conclusion may be 


drawn as.to whether the result of the 
election has been materially affected by 
such violation of the prescribed rule or 
procedure. The evidence in this regard may 
be either direct or circumstantial, The 
words ‘the result of the election has been 
materially affected’ indicate that the re- 
sult should not be judged by the mere. in- 
crease or decrease in the total number of 
votes secured by the returned candidate 
but by proof of the fact that the wasted 
votes would have been distributed in 
such a manner between the contesting 
candidates as would have brought about 


rN 


so far as 


‘cord justify 
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the defeat of the returned candidate. AIR — 


1954 SC 513 Rel. on. 


The rule should be that the petitioner 
who challenges the election must dès- 
charge the onus of proving the, material 
effect of. the alleged irregularity on the 
result of the election and for this purpcse 
he must adduce satisfactory evidence, di- 


rect or circumstantial, to enable the court 


to find in his favour on that point, The 
question is one of fact and has to be 
proved by specific evidence in each case. 


. The evidence adduced with regard to the 


manner in which the votes would have 
been distributed should not be given un- 
due weight. Therefore, what the court 
has to see is whether this burden has been 
successfully discharged by the election 
petitioner by demonstrating to the Court 
either positively or even reasonably that 
the poll would have gone against the re- 
turned candidate if the breach of the rules 
had not occurred and proper poll kad 
taken place. It is the cumulative effect 
of the entire evidence, direct or circum- 
stantial, on the basis of which the finding 
must be recorded in each case, AIR, 1269 
SC, 663 Rel. on, 

Held on facts and circumstances of ihe 
case that there is positive evidence that 
but for this irregularity or illegality 
ballot papers put in ballot box alcng 


with counterfeils containing signatures 
of voters, the election petitioner 
would have won and the returred 
candidate would have lost and that 


the election petitioner is 
concerned the breach of the provision of 
law had a detrimental effect on the ze- 
sult of the election. The circumstances of 
the case and the over all material on ze- 
such inference. It appears 
highly probable that when the margin of 
‘difference between the ¿wo contesting 
parties was only of two votes and 57 out 
of the total number of 110 votes cast 
were those whose counterfoils disclosed 
the names of the voter, that the election 
petitioner would have obtained at least 
three votes more in his favour. The 
secrecy of the ballot papers was destroy- 
ed in the instant case by reason of the 
fact that 57 ballot papers were inserted 
in the ballot box without detaching the 
counterfcils and it has been proved by 
cogent evidence that this materially af- 
fected the result of the election. 

D. P. S. Chauhan, for Appellant; 
Sidheshwari Pd. for Respondents. 
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AIR 1977 NOC 255 (ALL.) 
-M. P. MEHROTRA, J. 


Bhagwan Das and another, Appellants 
v. Rameshwar Dayal and others, Respon- 
dents, 


. Second Appeal Nos. 1490 of 1967 and 7 
1904 of 1975, D/- 21-4-1977. l 


(A) Transfer of Property Act (1882), 
Ss. 62, 60 — “Recover possession” —. Suit 
by usufructuary mortgagor to get back 
possession — Nature of — Usufructuary 
mortgage of 26-8-1909 — Redemption in 
1921 — Suit filed in 1966 — Limitation— 
Computation — Whether Art, 61 (a) by 
virtue. of S, 30 or Art. 65 attracted, (Limi- 
tation Act (1963), S. 30, Arts. 61 (a), 65). 


In view of Ss. 62 and 60 of the T.P. Act 
the mortgagor can enforce his right to get 
back the mortgage document, the posses- 
sion of the mortgaged’. property and the 
reconveyance of that property through 
Court. If despite the full’ payment of the 
mortgage amount to the usufructuary 
mortgagee the latter does not give up pos- 
session then the mortgagor is entitled to 
get possession through court under the 
provisions of the T.P.Act. However, if 
the mortgagor after getting back posses- 
sion from the mortgagee again gives back 
possession to the mortgagee in some capa- 
city cr another, then a suit for getting 
back possession will not be a suit under 
the provisions of the T.P. Act but will 
be based on independent cause of action. 
It will not be a suit by a mortgagor 
against the mortgagee under the provi- 
sions of the T. P. Act, AIR 1963 SC 1041 
Rel. on, 


In 1966 the mortgagor under usufruc- 
tuary mortgage of 26-8-1909 in respect of 
certain shops were not entitled to get back 
possession as a result of the combined 
operation of Art. 148 of the old Limita- 
tion Act read with S. 30 of the new 
Limitation Act and Art, 61 fa) of the same 
Act, Irrespective of whether after the 
redemption of the mortgage of 26-8-1909 
in 1921 the possession of the shops was 
delivered to the mortgagor or not, the 
period of limitation in either situation for 
the aforesaid suit in 1966 . could not be 
less than 12 years to be computed under 
Art. 65 of the new Limitation Act, Under 
Art, 65 the period of 12 years was to be 
computed: from the date when the pos- 
session of the defendant became adverse 
to the plaintiff. f 


Even if the mortgage amount had been 
fully paid to a usufructuary mortgagee 
and he continued to be in possession of 


`t — Subsequent suit for 
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the mortgaged property, the possession 
could not be deemed to be 
adverse if the mortgagee expressly asser- 
ted that his possession was on the basis 


- -of the mortgage deed and in his capacity 


as the mortgagee. If a person said that 
he was in possession of the property as 
a mortgagee one could only infer that 
it was a clear acceptance cf the title of 
the mortgagor. This position was not whit- 
tled down or diluted by the mere fact 
that as a matter of fact the mortgage did 
not exist inasmuch as the full payment 
of the mortgage amount had been made 
earlier:to such assertion, AIR 1963 SC 
454 Explained. AIR 1957 Pat 452 Doubted. 


(B) Civil P.C. (1908) O. 34,R.1, O. 1, 
R. 9 — Usufructuary mortgage — Mort- 
gage money paid in full — Mortgagor’s 
suit to get back possession — One co- 
owner not impleaded as plaintiff — it 
would not be said that in view of O, 34 
R. 1 suit was, not tenable — Defendant as 
trespasser could be evicted by some co- 
owners — Suit could not be thrown out 


‘on ground of misjoinder or non-joinder 


of parties. 


(C) Civil P.C. (1908), O. 2-R. 2 — 
Suits by usufructuary mortgagors against 
mortgagees — Earlier suit for permanent 
injunction restraining defendants from 
taking possession of suit property either 
out _of Court or under S, 144 C.P.C, — 
This suit dismissed — Subsequent suit for 
recovery of possession—Causes of actions 
jm two suits not one and the same — 
- Subsequent suit held not barred under 

0. 2 R. 2, 

(D) Civit P. C. (1908), S. 11 — Res 
„judicata — Suit between usufructuary 
mortgagor and mortgagee — Earlier 
suit tried as a landlord and tenant 
action and. for a period different 
from- - one involved in subsequent suit 
damages for 
illegal use and occupation — Subsequent 
suit not dependent on existence or other- 
wise of the landlord and tenant relation- 
ship — Defendants in subsequent suit 
“asserting. title in themselves — Dismissal 
of earlier suit could not be said to be res 
judicata in so, far as claim involved in 
subsequent suit. AIR 1939 
AIL L.J. 748 and AIR 1976 SC 688. Rel on. 

J.N. Tiwari for Appellants; B. C. Srivas- 
tava, B. N. Agrawal, and K.C. Saksena, 
for Respondents, 
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hostile or ` 


issued it or some one else 


All. 52, 1966 . 


A. I. R. 


AIR 1977 NOC 256 (ALL.) 
=(1977} 3 All LR 368 
YASHODA -NANDAN AND 
S. MALIK, JJ, 

Kaptan Singh, . Appellant v, Kalyan 

Singh and others, Respondents, 

Special Appeal No. 507 of 1970, D/- 
21-4-1977. 

U. P. Consolidation of Holdings Act, 
1953 (5 of 1954), S. 24 (2) — U, P. Conso- 
lidation of Holdings Rules, 1953, R. 55 (12) 
— Liability of tenure holder to pay com- 
pensation who gets trees or wells etc. in 
consolidation — When arises — Starting 
point of limitation for enforcing the same. 
Misc. Writ No. 4566 of 1968, Dt. 8-4-1970 
(All) Reversed. 


_ Under sub-s, (2) of S, 24 of the Act, 
liability to pay compensation for wells 
acquired under the consolidation scheme 
arises on the date when the tenure. hol- 
der obtained possession of the. plots in 
question. And that would be the starting 
oe of limitation for enforcing the liabi- 

y. 

The appellant petitioner started enforce~ 
ment proceeding under the Act to recover 
compensation amount which was due from 
respondent on aeccunt of his well being 
given to respondent in consolidation 
scheme. He obtained from Tahsildar 
a certificate to that effect for recovery 
of the same as arrears of land revenue. 
He did so within the period of two years 
from the date of taking possession by the 
respondent of the well in question, as is 
required to be done under R. 55 (12) of 
the Rules framed under the Act. But the 
certificate obtained from Tahsildar did 
not kear date or it was erased so it was 
not given effect to. 

Held, the Act and the rules gave valu« 
able rights to. person to whom compensa- 
tion was payable, to realise the amount 
by summary proceeding. This right could 
not ke defeated merely because. the offi- 
cer concerned either because of negli- 
gence or incompetence omitted to mention 
adate on C.H. Form No. 26 which he 
interpolated 
the records. C, Mise. Writ No, 4566 of 
1968, D/- 8-4-1970 (All) Reversed., 


Ganga Singh, for Appellant; A. Pra- 
kash and‘Girish Chandra, for Respon- 
dents, . 
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AIR 1977 NOC 257 (ANDH PRA) 
RAGHUVIR, J. 

Chennupati Buchaiah, Petitioner v. Bob- 
bala Venkateswarlu, Respondent, 

Civil Revn, Petn, No. 2382 of 1976, D/- 
22-4-1977. 

Civil P.C, (1908), O. 39, R. 2 — Man- 
datory injunction — Issue of, 

Courts have power to issue mandatary 
injunction pending trial of the suit, 


An order directing the defendant to 
restore spout at point V in the plaint plan 
and restraining the defendant from inter- 


fering with it passed during pendency of - 


suit was upheld, AIR 1918 Mad 588; AIR 
1914 Cal. 362; AIR 1973 J & K 63; (1785) 
i Bro CC 588; (1895) 72 LT 538; (1885) 1 
K & J 389; 1948 AC 173 Rel. on. 


N. Rajeswara Rao, for Petitioner; S. 
Parvatha Rao, for Respondent. 


GU/GU/C153/77/MNT 





AIR 1977 NOC 258 (ANDH PRA) 


RAMACHANDRA RAJU AND 
MADHAVA RAO, JJ. 
State of Andhra Pradesh, Petitioner v. 
Vegulla Janakiramayya, Respondent. 
Civil Revn, Petn. No. 2447 of 1976, D/- 
21-4-1977. 


‘Andhra Pradesh Land Reforms (Ceil- 
ing on Agricultural Holdings) Act (1 of 
1973), S. 3 (a) — Double crop wet land— 
Lands included in schedule B — Efzect 
of, 


If the lands are included in Schedul2 B 
they cease to be double crop wet lands 
only if it can be shown that at least 
during four fasalis out of the six fasalis 
in question, dufassal crop could not be 
raised for want of supply of water from 
the Government source of irrigation. The 
lands cannot cease to be double crop wet 
lands simply because second crop ready 
could not be raised at least during four 
fasalis out of the six fasalis, 


¥ 


Govt. Pleader for G. A. D., for Feti- 
tioner; G, R. Subbarayan, for Respondent. 


GU/GU/C242/77/SSG/GMJ . - 





Notes of Casas- 257-260 


119 


AIR 1977 NOC 259 (ANDH. PRA.) 
_ RAMACHANDRA RAO, J. 
Khaja Moinuddin, Appellant v. The’ Muni- 
cipal Corporation of Hyderabad, Respondent. 
Paes Appeal No, 790 of 1975, D/- 15-4- 


$ 


Hyderabad Municipal Corporations Act 
(1955) Ss. 388 and 391 — Sanction for lay- 
out obtained on representation that certain 
areas would be set apart for park etc.. — Per- 
son is estopped from revising the lay-out 
(Evidence Act (1872). S. 115.— Estoppel). 

A person obtaining the sanction of the Cor- 
poration for the original lay-out of his land 
on the representation that \certain areas 
would be earmarked or set apart for open 
space, park, play-ground, community hall ete. 
would be estopped from going behind the 
said lay-out: and varying it and altering it 
without reference to or the prior permission 
of the Corporation. AIR-1971 Cal 407, Rel, 
on. AIR 1978 SC 814, Distinguished. 


M. S. Narayanacharyulu, for Appellant; T. 
Vijaya Raghavachary, Standing Counsel, for 
Municipal Corporation of Hyderabad, for 
Respondent, 


GU/GU/C248/77/GDR 





"AIR 1977 NOC 260 (CAL) 
M. N. ROY, J. 

Amulya Nidhi Purkait, Petitioner v. Agri- 
cultural Extension Officer and others, Oppo- 
site Parties. 

Civil Rule No. 985 (W) of 1973, D/- 30-5- 
1977. 


West Bengal Foodgrains Ponent 


(Levy) Order (1968), Paragraph 11 — Re- 


peal under — Effect of — Order of levy 
issued under West Bengal Foodgrains Pro- 
curement (Levy) Order (1967), after it was - 
repealed — Whether valid. 


The repeal by the provisions in the Levy 
Order of 1968, would not have any effect or 
affect any right, privilege, obligation or liabi- 
lity acquired, accrued or incurred under. the 
said Levy Order, as the same was not. a tem- 
porary order but a permanent one. The posi- 
tion’ would certainly have been different if 
the said Levy order was @ temporary one and 
the life of the same was restricted or limited 
by necessary incorporation. Paragraph 11 
and the general sub-paragraphs of the. Levy 
Order of 1968 have been designed or couch- 
ed in such language as to preserve the opera- 
tion and impact of the said Levy Order in 
some circumstances and in the case of some 
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happenings.. 1847 AG 362. AIR 1947 FC 
88 and AIR 1957 Cal 257 (FB), Referred. ` 


Samar Kumar Dutta, for Petitioner; Somen- 
dra, Chandra Bose, as Amicus Curiae. 


FU/GU/C102/77 /DNK 
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AIR 1977 NOC 261 (CAL) 
S. K. DATTA, J. 

Rati Kanta Mosat, Appellant v. The State 
of W. B. and others, Respondents. 

A. F. A. D. No. 2485 of 1965, D/- 17-5- 
1977. 

(A) W. B. Estates Acquisition Act (1 of 
1954), S. 6 — Land not retained by inter- 
mediary on date of vesting — It vests in 
State — Mere fact that transferee from inter- 
mediary has filed return for retention does 
not entitle him to declaration of title. 

(B) W. B. Estates’ Acquisition Rules 
(1954), R. 4A, Proviso — Applicability 
Proviso does not apply to intermediaries. 

S. C. Dasgupta and Sankar Mukherjee, for 
Appellant; Tarun Chatterjee, for Sibdas 
Ghosal, for Respondents. 


FU/GU/C56/77 /JHS/RSK 


AIR 1977 NOC 262 (CAL.) 
= (1977) 4 Cal HC (N) 510 
SALIL KUMAR DATTA, J. 

Chhagan Lall Daga and others, Petitioners 
v. Sm. Tripti Das and another, Respondents. 
` Civil Rule No. 1686 of 1975, D/- 18-5- 
1977. 

Calcutta Thika Tenancy Act (2 of 1949), 
Ss. 2- (5) and 9 — Interest of Thika tenant 
in bis holding is transferable. 

. The interest of a Thika Tenant in his hold- 
ing is transferable and the assignee is en- 
titled to resist an application under S. 9 of 
the Act, In the absence of any specific pro- 
vision in the Act and in the absence of any 
prohibition in the Act, the relationship of 
landlord and tenant will be governed by the 
provisions of the Transfer -of Property Act 
which under S. 108 in Cl. (j) gives the lessee 
a right to transfer his interest absolutely in 
absence of any contract or local usage.to the 
contrary. The definition of “thika tenant” 
or any provision under the Calcutta Thika 
Tenancy Act does not provide that the interest 
of the thika tenancy will not be transferable 
nor is there any local usage prohibiting such 
transfer. Further the doctrine of privity of 


estate has been applied in India and an ab-. 
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‘is entered into referring disputes to 


A.I. Ri 


solute assignee is liable by privity of estate 
to the lessor for rent and on all> covenants 
running with the land.: Subject to such lia- 
bility, the assignee on a valid transfer of the 
interest of the thika tenant in respect of his 
holding, himself becomes the thika tenant 
under the landlords under the same terms 
and conditions to tenancy subject to all the 
rights and liabilities attached to such tenancy 
in law and gader contract wherever opera- 
tive. 

Amarendra Nath Gupta and Sumit Ghosh, 
for. Petitioners; Mahendra Nath Ghosal, for 
Opposite Party No. 2. 


FU/FU/B902/77/GGM , 
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AIR 1977 NOC 263 (CAL.) 
SABYASACHI MUKHARJI, J. 
M/s. Apeejay Pvt. Ltd., Petitioner v. Union 
of India, Respondent. 
Matter No. 283 of 1975, D/- 9-5-1977. 
Arbitration Act (1940), S. 28 — Scope — 
Dispute as to liability to pay surcharge exi- 
sting before making reference — Quantifica- 
tion and basis of quantification altered’ in 
view of rectification of contract — That does 
not make dispute non-existent. (1949) 53 
Cal WN 873, Rel. on. 


FU/GU/C54/77/MBR/RSK 


AIR 1977 NOC 264 (CAL) 
SABYASACHI MUKHARJL, f. 

Anil Kumar Biswas, Applicant v. Union of 
India, Opposite Party. 

Suit No. 3222 of 1968, D/- 19-4-1977. 

(A) Arbitration Act (1940), S. 30 “Is 
otherwise invalid” — Reference of dispute 
to person holding a certain post — Making 
of award by him even after his retirement 
from that post — Validity of award. 


When describing the person to whom an’ 
order of reference is made or an agreement 
him, 
whether, the reference is to the person de- 
signated as holding the office or whether the 
mention of the office is merely descriptive of 
the person to whom the reference is made or 
to whom the parties agree to refer the dis- 
putes depend upon the facts and circum- 
stances of each case. 

The reference of dispute was to ‘A’, Addi- 
tional Chief Engineer of Eastern Railway, 
but when the award was made ‘A’ had ceas- 
ed to be on that post. The parties, even after 
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knowing about A’s retirement from service had. 
participated in the proceedings before him 
without any objection. In the circumstances, it 
cannot be said that A had no jurisdictior. to 
proceed with the reference. The reference 
was to ‘A’ and not to the Additional Cnief 
Engineer of Eastern Railway as such, The 
mention of the post was merely descriptive 
of the person to whom the reference was 
made. The award made by him after his 
retirement, therefore, cannot be said to be 
invalid. 


- (B) Arbitration Act (1940), S. 30 — Mis- ` 


conduct” — No order made by Court nor 

arbitration agreement providing for payment 
of any fees or remuneration to arbitrator 
(Government servant) — Acceptance of re- 
muneration by him from one party without 
knowledge of the other amounted to miscon- 
duct. AIR 1956 Punj 239, Rel. on. 


EU/GU/B749/77/MBR/RSK 


soe 


` order should be allowed, For 


AIR 1977 NOC 265 (CAL.} 
BIMAL CHANDRA BASAK, J. 
Mrs. Rochelle Traub, Petitioner v. Sunil 
Chorone Roquitte and others, Respondents. 
Suit No. 102 of 1977 D/- 5-4-1977. 
Civil P. C. (1908), O. 39, R. 2 — Interim 


injunction — Suit.to restrain defendant from: 


constructing a wall or structure upon lend 
adjacent to rooms in tenanted premises 3c- 
cupied by plaintiff — Plaintiff making out 


i prima facie case — Balance of convenience 


in favour of plaintif — Application for in- 


terim order allowed, 


Held in the facts and circumstances of the 
ease that the plaintiff having made out a prima 
facie case and the balance of convenience be- 
ing in his favour the application for interim 
some time 
past the plaintiff.and his successor had been 
using the said land or their own use. The 
question which was to be determined in the 
suit was whether it was any part of the ten- 
ancy or whether the plaintiff was otherwise 
entitled to the use of the same as sought to 
be contended in the plaint. This question 
would be ultimately gone into in the suit aad 
finally decided on evidence. So also the 
question whether there was obstruction to 
the light and air by the impugned construc- 
tion would depend on the facts and circum- 
stances of each case and this question world 
have to be determined at the hearing of the 
case, 


PU /U/C25/T1/KSB 
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AIR 1977 NOC 266 (HIM. PRA.) 
T. U. MEHTA, J. 

M/s. Y. P. Garg and Co. and others, Peti- 
tioners v; State of Himachal Pradesh, Respon- 
dent. 

Civil Suits Nos. 14 to 22 of 1976, D/- 
11-5-1977. 

Constitution of India, Art. 299 (1) — Con- 
tracts entered into by Government — Autho- 
rity to execute contract — Conferment of — 
Mode in which authority may be conferred. 


One of the requirements of Art. 299 (1) in 
all contracts or agreements which are made 
in exercise of the executive power of a Stale 
is the requirement as regards either the “au- 
thority” or the “direction”. Art. 299 makes a 
specific reference not merely to the authorisa- 
tion but also to direction by the Governor 
in the alternative. The result, therefore, is 
that the person executing: the contract or the 
agreement on behalf of -the Governor should 
be found to have either an authority or direc- 
tion to do so. Article 299 (1) does not pre- 
scribe any specific mode or manner in which 


‘the person concerned should be directed or 


authorised. This direction, therefore, can be 
in writing, and it can as well be oral. Simi- 
larly authorisation also can be either in writ- 
ing or oral. When direction or authorisa- 
tion is in writing it can assume the form of 
a notification or it can as well assume the 
form of a letter. Nonetheless, direction or 
authorisation must be by the Governor, that 
is, by the Government. AIR 1962 SC 110, 
Foll. 


The necessary direction or authorisation 
contemplated by Art. 299 (1) can be spelled 
out from any material whatever. The instant 
case contains sufficient material to show not 
only that the Government had itself made the 
choice of the arbitrator B the Chief Con- 
servator of Forests, and had formulated the 
disputed questions which were required to 
be referred to him, but had also specially au- 
thorised C, the Conservator of Forests, to ex- - 
ecute the arbitration agreement on behalf of 
the Government. The evidence reveals that 
the choice of B as the sole arbitrator was 


‘made by the Government -and the claimants — 


had merely agreed to it. In effect, therefore, 
the appointment of B as the sole arbitrator 
was the appointment made by the Govern- 
ment itself. The authorisation of C to ex- 
ecute the agreements was, therefore, a mere 
formality because the points for arbitration 
were required to be in writing. The facts 
further show beyond any doubt that in spite 
of the Law Department’s notification dated 
25-1-1971 by which the authority of a Con- 
servator of Forests to execute agreements on. 
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behalf of the government was limited, the 
government, acting through the Secretary, 
Forest Department, made a special authori- 
sation’ in favour of C to execute the arbitra- 
tion agreements with regard to all the agree- 
ments in question. Even if C was not au- 
thorised to sign the arbitration agreements on 
behalf of the Government, the facts are clear 
enough to show that B was appointed as ar- 
bitrator directly by the government itself. 

Prem Goel, for Petitioners; Advocate Gene- 
ral, for Respondent. 
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AIR 1977 NOC 267 (DELHI) 
F. S. GILL, J. 

Hans Raj Kalra and others, Plaintiffs v. 
Kishan Kalra and others, Defendants. 

Suit No. 150 of: 1978, D/- 18-3-1977. 

(A) Civil P. C. (1908), S. 151 and Order 6, 
R. 17 — Amendment relating to valuaton 
of relief is also one of pleading — Speciiic 
provision under O. 6, R. 17 and not S. 151 
governs, 2 

Since amendmént relating to valuation of 
a relief sought in the suit is one of plead- 
ing, it is governed by the specific provision 
under O. 6, R. 17 Civil P. C. The application 
for amendment cannot be entertained invok- 
ing court’s inherent jurisdiction under S. 151. 
Inherent jurisdiction cannot be exercised by 
the court in matters which are specifically 
provided for in the Code. AIR 1962 SC 527. 
Foll. 

(B) Civil P. C. (1908), S. 152 — Amend- 
ment of judgments, decrees and orders — 
Application to amend valuation of relief 
sought in plaint is not covered by S. 152. 

(C) Civil P. C. (1808), S. 153 “Any 
proceeding in a suit”? — Amendment relating 
to valuation of relief sought in plaint not 
covered by S. 153. . 

(D) Civil P. C. (1908), O. 6, R. 17 — Court 
not having jurisdiction over suit cannot allow 
amendment of plaint — Amendment as will 
bring the suit within court’s pecuniary juris: 
diction also not allowed — Value for court 
fee purpose having been given in. the case 
falling under S. 7 (iv) (c), Court-fees Act held 
governed value for jurisdiction purpose as 
well. (Court-fees Act (1870), Sec. 7 (iv) (c); 
(Suits Valuation Act (1887), S. 8). 

A court having no jurisdiction over the 
suit, inherent or pecuniary, is not competent 
to allow amendment of the plaint, even if the 
amendment suoght brings the suit within ‘the 
court's jurisdiction. The suit sought follow- 


t 
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ing prayers valued and  court-fee paid as 
therefor follows:— i 


1. Deelaration as to joint tenaney ! 


Value for jurisdiction purpose: Rs, 50,000). 


Court Fee paid Rs, 20]. 
2. Declaration as to joint posses- 
sion: 
Value for jurisdiction purpose Rs, 200}. 
Court Fee pai Rs, 20]. 
8. Perpetual injunction restraining 
landlord from recognising the 
other defendants alone as 
tenants : 
Value for Court fee purpose Rs. 200). 
Court Fee paid Rs, 20]. 
4, Perpetual injunction against De- 
fendants other than landlord 
restraining them from putting 
the premises to a different 
user} 
Value for purpose of Court Fee Rs, 200)» 
Court Fee paid Rs, 20). 
Total Court Fee paid Rs. 80). 


The Defendants contended that the High 
Court had no pecuniary jurisdiction to try the 
suit, that the suit was not one for declara- 
tion simpliciter but included consequential 
reliefs flowing from the declaratory reliefs 
sought, that therefor it fell under S. 7 (iv) (c) 
of the Court Fees Act 1870 so that under 
S. 8 of Suits Valuation Act, valuation given 
for court-fee purposes was the valuation for 
jurisdictional purpose as: well. The plaintiff 
sought to amend the valuation portion to 
change jurisdictional value of declaration 
under prayer (1) from Rs. 50,000/- to Rupees 
Rs. 51,000/-, the Court fee paid remaining 
the same. He also sought to introduce value 
for purpose of court fee at Rs, 200/- in pra- 
yer (2) and value for jurisdictional purpose 
at Rs. 200/- in prayers (8) and (4). The plain- 
tiff pleaded that since due to oversight valua- 
tion for court fee purposes have not been 
given in the prayers (1) and (2) the amend- 
ment should be allowed and that tkis would 
bring the suit within the pecuniary jurisdic- 
tion of the Court. Upholding the defendant’s 
plea it was held that the amendment could 
not be allowed since the suit as originally 
brought was not within the pecuniary juris- 
diciton of the court. The Plaintiffs conten- 
tion that valuation for court-fee purposes was 
not given due to omission was rejected stat- 
ing that court-fee of Rs. 20/- having been 
paid the Plaintiff must be taken to have 
valued the prayer for purpose of court-fee at 
Rs. 200/- by necessary implication. The 
change of value of declaratory relief was in 
respect of value for jurisdictional purpose and 
not for court fee purpose. In the application 
for amendment too, the plaintiff had stated 
that he had omitted to mention the value of 
subject matter for purpose of jurisdiction and 
not for court-fee purpose, The valuation given 
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for court-fee purpose held good for jurisdic- 
tional ‘purpose for the suit of this kind by 
reason of S. 8 of the Suits Valuation Act. Plain- 
tiffs artificial valuation of declaratory reief 
at Rs. 50,000/- for ‘jurisdictional purpose 
could not be accepted in the place of -vabua- 
ton at Rs. 200/- i. e., value fixed by plain- 
tif for court-fee purpose. AIR 1949 Mad 
719, AIR 1958 Assam 102, AIR 1953 Nag 
278, AIR 1954 All 749, AIR 1957 Andh Pra 
10 and AIR 1965 Madh Pra 286, Foll; AIR 
1958 SC 245 and AIR 1949 Lah 116 (FB), 
Dist, 

(Œ) Civil P. C. (1908), O. 7, Rr. 1 (i) and 
10 — Valuation-of suit — Provision marda- 
tory — Non-compliance should result in the 
plaint being returned under R. 10. 

Since the requirements under O. 7, R. = (i) 
CPC that particulars relating to valuation of 
suit for court-fee and jurisdiction purpose 
should be stated in the plaint is mandatery, 
non-compliance should result in the plaint be- 
ing returned under Order 7 R. 10 and not re- 
turned to the Plaintiff for presentation betore 
the proper Court. 

(F) Suits Valuation Act (1887), S. 8 — 
Valuation for jurisdiction — General — Suit 
falling under S. 7 (iv) (c) Court Fees Act — 
Value for court-fee purposes determines velue 
for jurisdictional purpose and not vice versa. 
(Court Fees Act (1870), S. 7 (iv) (c)). 


G. S. Vohra with C. S. Duggal, for Plain- 
tifs; L. R. Gupta, (for Nos, 1, 3, 4 and 5) 
and Bharat Inder Singh,(for No. 2), for De- 


`fendants, ` 
‘“EU/FU/B671/77/TVN 


AIR 1977 NOC 268 (J. & KY 


Dr. A. S. ANAND AND I. K. KOTWAL, JJ.. 


Romesh Chander and others, Appellants v. 
The Financial Commissioner and others, Ees- 
pondents. . 

Letters Patent appeal No. 29 of 1972, D/- 
11-4-1977. 


(A) Jammu and Kashmir Land Reveaue 
Act (12 of 1996 Smvt.), S. 133 — Land re- 
served for the common purpose and shazcilat 
land — Distinction. (Co-sharers — Sharcilat 
Land — Nature). 


The mere fact that the land was a shamalat 
land did not necessarily mean that the seine 
was reserved for any common purpase, 
Shamilat land in a village is equal in areg to 
the other land owned by the proprietary body 
of the village, its ownership rights vest in the 
entire proprietary body and each proprietor 
in the village has a share in the Shamilat 
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Iand to the extent he-owns his other pro- 
prietary land in the village. This is the true 
natire of Shamilat land. Each proprietor in 
the village has a right to seek partition of the 
shamilat land and to separate his own share 
therein. This may not be true of a land . 
which has been reserved once for all for the 
common purpose of the proprietary body in 
a village. Every land reserved for common 
purpose may be a common land but every 
common land cannot be a land reserved for 
common purpose. Dn 


(B) Constitution of India,. Art. 226 — Who 
can apply — Possessory title is a good legal 
title for maintaining writ petition for invasion 
of such title. i 

Possessory title has been held to- be a good 
title against the whole world except the true 
owner for maintaining a suit or upholding a 
defence in a civil suit. There appears to be 
no valid reason why the same should nòt be 
true in so far as a writ petition is concerned. 
A person has a right to defend his possession 
against another person who wants to invade 
the same without a better title. Hence the 
possession of the petitioner affords a good 
legal title to him to maintain a writ petition 
against a person or authority who invades or 
threatens to invade his possession without 
any right. AIR 1964 SC 685, Foll. 


(C) Jammu and Kashmir Land Revenue 
Act (12 of 1996 Smvt.), S. 188 — Eviction of . 
occupant of land — Conditions for exercise 


‘of jurisdiction by Revenue authority — Order 


of eviction under Sub-s. (1) or (2) — Absence 
of material or finding that land was reserved 
for common purpose or public purpose — 
Order quashed. te 


A Revenue Officer is competent to dis- 
possess an occupant of land under the circum- 
stances envisaged by Sub-ss. (1) to (8) of Sec- 
tion 133 of the Act. In the instant case the, 
Revenue Officers purporting to exercise 
powers vested in them under Sub-s. (1) or (2) - 
of S. 188 of the Act sought to eject the writ 
petitioner who was in possession of some Jand 
and a Mandir (Gupha) by assuming jurisdic-. 
tion without coming to a finding on the basis 
of any evidence that the land was reserved 
for any common purpose or public purpose 
which was’sine qua non for exercise of juris- ` 
diction under Sub-ss. (1) and (2) of S. 188. - 
In the absence of any such finding or in the 
absence of any material on the record to 
justify such a finding, the Revenue authori- 
ties had absolutely no right to interfere with 
the possession of the petitioner. In view of 
these circumstances therefore; the petitioner 
had every right to defend his possession 
against the executive fiat of the revenue au- 
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thorities, irrespective of the fact whether ‘it 
was in capacity of a Chela ` or otherwise 
through the instrumentality of the High Court 
in its Writ jurisdiction. 

S. P- Gupta, for Appellants; A. D. Singh 
and J. L.. Sehgal, for Respondents, 
FU/FU/B959/77/KSB 


AIR 1977 NOC 269 (J. & KJ 
= 1977 KASH LJ 218 
M. R. A. ANSARI, C. J. AND 
= I. K. KOTWAL, ĵ. 
Finance Centre, Appellant v. Ram Parkash, 
Respondent., ; : 


Letters ‘Patent Appeals Nos. 18 and 14 of 
1976, D/- 21-2-1977. 


(A) Arbitration Act (1940), S. 30 —- Form 
of application to set aside award — Grounds 
for setting aside award. 

No particular form has been prescribed 
under the Act for an application under S. 30 
of the Act. The Court should be more con- 
cerned with the substance of the application 
rather than its form. Even a petition of ob- 
jections to an award may tantamount to an 

‘ application under S. 80 of the Act. The only 
condition to be satisfied in such case is that 
such an application in any form whatsoever 
must be filed within the statutory period. AIR 
1967 SC 1288, Rel. on . 

That the award is vitiated by an error on 
the face of the record is a ground which falls 
within the ambit of S$ 30. AIR 1967 SC 
1032, Rel. on. | 

(B) Contract Act (1872), S. 2 (I) (18) — 
Sale of Goods Act (1980), S. 30 (2) — Hire 
purchase Agreement -—— Distinction from 
contract of sale. : 

A hire purchase agreement is a system 
whereby the owner of the goods lets them on 
- bire to another person called hirer on pay- 

` ment of rent to be paid in instalments and 

upon an agreement that when a certain 


number of such instalments is paid, the owner- - 


ship in goods will pass on to the hirer but 
that the hirer may return the goods at any. 
time without any obligation to pay the balance 
rent. It is not a contract of sale within the 
meaning of S. 2 (I) (18) of the Contract Act 
and S. 30 (2) of the Sale of Goods Act but only 
a bailment and the property in the goods re- 
mains in the owner during the continuance 
of the bailment. Whether an agreement is 
a hire purchase agreement or an agreement 
of sale, the test would be whether or not 
any option has been given to the hirer to 
terminate the contract. If the answer is im 
the affirmative, it would be an hire purchase 
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firm is not a party to the suit. 


A. LR. 


agreemnt and if. the -answer is in the.negative, 
it would be a contract of sale, AIR.1982 All 
607; AIR 1984 Nag 151; AIR 1944 Mad-526; 
AIR 1962 SC 58, Rel. on. 

A financier under a hire purchase agree- 
ment-cannot be a hirer himself. He is the 
owner who lets on hire the goods to another 
person who is called the hire-cum-prospective 
purchaser. i : 

(C) Transfer of Property Act (1882), S. 8 
-— Transfer of property what passes ‘under 
— Hirer of Vehicle under hire purchase 
agreement cannot transfer the ownership of 
the vehicle to the transferee, 
interst under hire purchase contract. 


It is well settled that a party can transfer 
only that right which he himself possesses. 
No party can transfer a right in excess of his 
own tights in the property transferred and 
even if he does so the transfer will be deem- 
ed valid only to the extent of the alienor’s 
own right in the property. 

Where A, a hirer of a vehicle’ under-a hire 
purchase agreement purported to transfer the 
ownership of the vehicle to B, B will acquire, 
under the transfer only the rights of a pro- 
spective owner which were to transform into 
rights of an absolute owner on payment of 
the entire dues under the hire purchase agree- 
ment. 

(D) Arbitration Act (1940), S. 24 — Suit 
by A against B who was a partner in a firm 
C — Fim not a party to the suit — Re- 


ference to arbitration of the dispute — Award 


against B as partner — Validity — Contract 
Act (1872), S. 43. 


Where B is a partner of a firm and A sues. 


B as such partner, but the firm itself is not 
made a party an award passed against B on 
reference to arbitration through Court in the 
suit, is not invalid on the ground that the 
The proposi- 
tion of law that partners in the firm stand 
in the same position as co-promisors or co- 


-, contractors is now well settled. AIR 1927 Lah 


819; AIR 1980 Bom. 5; and AIR 1933 Bom 
407, Rel. on. ; 

(E) Arbitration Act (1940), S. 2 (a) — Ar- 
bitration agreement — Form of. 

An agreement to refer disputes to an arbi- 
trator within the meaning of S, 2 of the Act 
need not be in any particular form. The only 
requirement of a valid agreement under the 
said section is that the same should be in 
writing. ; 

P. L. Handoo and V. K. Gupta, for Appel- 
lant; H. L. Bhagotra and S. D. Sharma, for 
Respondent. : 


DU/EU/B257/77/KNA 


but only bis. 
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‘AIR 1977 NOC 276 (J. & K.) 
Dr. A. S. ANAND AND I. K. KOTWAL, JJ. 
Bakshi Hardatt, Appellant v. The State vf 
Jammu and Kashmir and others, Responders. 
Letters Patent Appeal No. 8 of 1971, D/- 
30-3-1977. 
(A) Letters Patent (J. & K.) Cl. 12 — Judg- 


ment — Meaning of — Refusal to impleat a: 


person as a party to a suit — Whether a 
judgment. 

Every refusal to implead a person as a 
party to a suit would not be a judgment vn- 
Jess the ultimate decision to be passed in the 


- suit also binds such a person, as in such a 


case it would adversely affect his right whith 
he would establish in that suit. The case o:a 
person who was not bound by the ultimate c2- 
cision to be passed in the case in which he 
wants to be arrayed as a party would cot 
be a judgment as he would be at liberty to 
agitate his right through an independent <> 
tion against the parties to the earlier suit. 

On facts the order refusing to join firm as 
defendant where a partner of it was already 
a party was held not a judgment within 
Cl. 12 of the Letters Patent. AIR 1974 So 
1719; L. P. Appeal No. 9 of 1973, D/- 28-3- 
1977 (J. and K,), Rel. on. AIR 1977 J. and E. 
99, AIR 1927 Rang 154; AIR 1927 Rang 
180, Dist. 


(B) Contract Act (1872), S. 48 — Partner 
of a firm — A co-promisor within S. 43 — 
Entitled to claim contribution from other 
partners in case he is required to pay the 
debt of the firm. (Obiter) AIR 1977 NO. 


~ 969 (J. and K.), Rel. on. 


Ey- 


T. S. Thakur, for Appellant; A. D. Singa 
and S. P. Gupta, for Respondents. 


_ FU/GU/B956/77/MNT 


AIR 1977 NOC 271 (KANTY 
= (1977) 1 Kant LJ 876 
K. BHIMIAH, J. 

Pandhitha Murthyacharya, Petitioner v. The 
Land Tribunal, Tumkur Taluk, Tumkur and 
another, Respondents. 

Writ Petn. No. 8988 of 1976, D/- 22-4- 
1977. 

(A) Karnataka Land Revenue Code (12 € 
1964), S. 133 — Presumption as te correct- 
ness of entries in land records — Rebuttable: 
— If not rebutted, entries must be acte 
upon. i 

Held that there being no evidence to re 
but the presumption arising under S. 133 cf 
the Act. The entries in the record of rights 
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and pahanis must be accepted and acted 
upon while determining the question as to 
who was cultivating the land immediately be- 
fore the date of vesting. 

(B) Constitution of India, Art. 226 
Writ Jurisdiction — Interference — Tribu- 
nal impliedly rejecting material evidence 
Finding of Tribunal — Not supported by evi- 
dence on record — Can be interfered with. 

G. B. Visweswara, for Petitioner; B. 
Puttaswamy, for Respondent No. 2, 


EU/EU/B778/77/PNK/KSB 


AIR 1977 NOC 272 (KANT.) 
= (1977) 1 Kant LJ 419 


K. JAGANNATHA SHETTY, J. 

Dr. P. Narasimhaiah Petitioner v. P, V. 
Subba Rao, Respondent. ' 

Civil Revn. Petn.. No. 974 of 1976, D/- 
21-4-1977. 

Karnataka Rent Control Act (22 of 1961), 
S. 21 (1) (h) — Eviction of tenant on ground 
of landlord’s reasonable and bona fide vre- 
quirement — Court will refuse to order evic- 
tion unless on facts on record Court is satis- 
fied about such requirement. 


It is well established that merely because 
the landlord expresses a desire to oceupy his 
own building which is in the occupation’ of 
a tenant, the Court will not allow his claim 
unless it is satisfied on the material placed 
before it that the requirement of the landlord 
is reasonable and bona fide: (1971) 2 Mys LJ 
29, Rel. on. 


A mere wish, desire, convenience or fancy 
of the landlord is not enough for him to ob- 
tain a decree for eviction. There must be a 
need to occupy the premises and the need. 
must be established by acceptable evidence. 
That need, however, need not be of any ab- 
solute or indispensable character, but must 
be bona fide and reasonable, What is re- 
asonable to one, may not be reasonable to 
another. Each case, therefore has to be con- 
sidered on its own facts and having regard 
to all the circumstances of the case, while 
remembering always that the avowed pur- 
pose of enacting the Rent Control Act was 
primarily to protect the tenants from unjust 
or arbitrary eviction. Even if the Court holds 
that the need of the landlord is reasonable 
and bona fide, it shall refuse to make a de- 
cree for eviction, if such decree causes greater 
hardship to the tenant. 

Where a widower landlord of 76 years of 
age who was living for the major part of 
his life with his daughter and son-in-law ap- 
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plied for eviction of the tenant from his own 
house for his own bona fide occupation al- 
leging also sub-letting and some acts of nuis- 
ance by the tenant which he miserably fail- 
ed to prove it wes held in the circumstances 
of the case that the application was rightly 
dismissed by the Trial Court. 


V. Tarakaram, for Petitioner; P. N. Subb 
Rao, for Respondent. : 
GU/GU/C127/77/KSB 





‘ AIR 1977 NOC. 273 (MADH. PRA.) 
= 1977 MPL] 289 


SHIV DAYAL C. J. AND K. K. DUBE, J., 


Deochand, Petitioner v. Raghurajsingh and 
others, Respondents. 

Mise. Petn, No. 104 of 1976, D/- 21-1- 
1977. : , i 

(A) Constitution of India, Art. 226 — 
Madhya Pradesh Krishi Upaj Mandi (Adhi- 
suchana Prakashan Riti Bharsadhak Samiti 
Tatha Mandi Samiti Gathan) Niyam (1974) 
— Certiorari —. Election Petition — Failure 
to exercise jurisdiction — Petitioner applying 
under R. 37 for recounting and scrutiny of re- 
jected votes — Failure onthe part of election 
Tribunal to exercise jurisdiction vested in him 
`— Held, it was sufficient ground to issue 
writ of certiorari for quashing the order pass- 
ed by Tribunal. 


`. The petitioner and the respondent wera 
the only contestants for the election of mem- 
«bership of Krishi Upaj Mandi Samiti, Khurai. 
_In the counting petitioner polled 37 votes 
and respondent 88. 4 Votes were rejected out 
of which 2 were found to be blank. The peti- 
tioner applied for a re-count contending that 
the two votes polled in his favour were im- 
properly rejected, The respondent did not 
object to the re-count but stated that the re- 
counting should confine itselt to mere’ enu- 
meration of the votes and the Returning 
Officer should not go into the question of the 
validity of the votes already rejected, the 
Returning Officer acting under R. 87 of the 
Rules framed under M. P. Krishi Upaj Mandi 
Adhiniyam, 1972, permitted re-count and 
found that if the ballot paper Nos. 88 and 
59 cast in favour of the respondent were ac- 
cepted, there was no reason why ballot 
papers Nos. 85 and 41 should be rejected 
as all the four- votes were tainted with the 
same imperfection, if it could be called so. 
According to him since ballot papers Nos. 25 
and 41 were improperly rejected he accept- 
ed them with the result the total number of 
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ALR, 


votes in favour of the petitioner was enhanc- 
ed by two votes making his total to 89. The 
Returning Officer filled in the return and de- 
clared the petitioner elected, 

‘The respondent filed an election petition 
under R. 48 before Election Tribunal who 
found that under R. 87, it was not competent 
for the Returning Officer to have scrutinised 
the validity of the rejected votes in the re- 
counting done. The Tribunal did not give 
decision on the question whether or not the 
votes as alleged by the petitioner were im- 
properly rejected in the counting in the first 
instance. The petitioner filed the petition 
under Art. 226 for issue of writ of Certiorari 
for quashing the orders of the Tribunal. 

Held, that the Election Tribunal was neces- 
sarily required to give a finding as to the 
validity of the four votes which were in 
dispute and failure on his part to perform 
this duty could only be characterised as 
failure to exercise jurisdiction vested in him 
and therefore petitioner was entitled for a 
writ of certiorari for quashing the order of 
the Tribunal as it was sufficient ground to 
attract the jurisdiction of Court under Art. 
226 of the Constitution. AIR 1970°SC 1884 
and AIR 1975 SC 288, Distinguished, 


(B) Madhya Pradesh Krishi Upaj Mandi 
(Adhisuchana Prakashan ‘Riti Bharsadhak 
Samiti Tatha Mandi Samiti Gathan) Niyam 
(1974), R. 37 — Recounting of votes — Whe- 
ther Returning Officer was competent to re- 
scrutinize the rejected ballot papers in a re- 
count, ` . 


Held that, the words ‘in accordance with 
his decision’ in sub-rule 3 (a) of R. 87 makes 
it clear that recount is not restricted to a mere 
enumeration of valid votes as is provided in 
Rule 36 (2) (e) 
mere enumeration, it could have been easily 
expressed without the addition of the words 
‘in accordance with his decision’ and which 
expression seems to have. been added as an 
attribute of counting. Again Sub-r. (4) of 
R. 87 while referring to recount reiterates 
that it is to be in accordance with clause (a) 
of Sub-r. (8). This would also indicate that 
recount is not mere enumeration but some- 
thing more and refers to all scrutiny provided 
under R. 87 which may eventually result in 
the variation in the recount. Therefore, if the 
recount was allowed, the Returning Officer 
was bound to scrutinize and re-examine the 
validity of the improperly rejected votes, 

A. K. Jain, for Petitioner; R. K. Pandey, for 
Respondents. 
CU/DU /B88/77/RSV/WNG 


If the Rule 37 intended . 
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“AIR 1977 NOC 274 (GUJ.) 
- 5. OBUL REDDI, C. J. AND 
A. M. AHMADI, J. i 
M/s. The Bhor Iñdustries Ltd., Baroda 
and others, Petitioners v. The State of 
Gujarat and others, Respondents. 


Special Civil Appin. No. 1871 of 1973, - 


D/- 10-1-1977 


(A) Bombay Provincial Municipal Cer- 
porations Act (1949), Ss. 99 and 127 (2) — 
Bombay Borough Municipal Act (1925), 
Ss, 61 (1) ín) and 61 (2)—Octroi limits de- 
fined in 1949 Act — Imposition of octroi 
. duty — Reference to bye-laws framed 
2 under 1925 Act, — Effect. 


The Act of - 1949 clearly defines the 
octroi limits and’ has not left the question 
of fixing octroi limits.to the Rules or bye- 
laws to be made under the Act. There- 
fore, according to the scheme of the Act, 
_ once the Corporation decides to levy the 

octroi duty, that duty would be levied on 
the entry of goods into the limits of the 
city for consumption, use or sale therein. 
It is, therefore, obvious that when the 
Baroda Municipal Corporation levied 
octroi duty from the year 1967-68 year 
after year the said duty was levied on the 
entry of goods: into the limits of the čty 
as constituted under S. 3 of the Act, The 
Corporation while acting under S. 99 of 
the Act, referred to the rates in Sch. A of 
the bye-laws framed under S. 61 (1) “n) 
. of the 1925 Act for the limited purpose 
.of importing those rates in the body of 
‘the resolutions passed year after year w-th 
a view to avoiding the necessity of re- 
producing those rates in. the resoluticns 
themselves, 
.and Bye-laws framed under the 1925 Act 
in the various resolutions of the Corpora- 
-tion was for the purpose of achieving this 
limited objective and it is not right to 
read these resolutions to have the effect 
of applying the said bye-laws, 

(B) Bombay Provincial Municipal Cor- 
poration Act (1949), Ss. 457 and 454 — 
Scope. 

It becomes clear from cl. (0) of S. 457 
that the rules may be. framed in respect 
of a tax leviable under sub-s. (2) of S. 127 


only with regard to matters referred to -~ 


in sub-s, (1) of S. 149. It is no doubt true 


that these Rules require previous putli- - 


cation by virtue of S. 455. However, 
once, the procedure outlined in S. 455 is 
followea and the Rules are framed under 
S. 454, they become a part of the Act tn- 
like in the case of the 1925 Act. 

The Rules framed under S.. 454 of the 
Act, as amended from time to time, heve 
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The mention of the Rules 


‘communities, that is, 


*. 497 


effect ‘as if enacted in the Act. In other 
words, they are of statutory application. 
Once these Rules become part of the Act, 
the’ entire Act including these Rules 
would apply to the city limits of .a 
Corporation constituted under S. 3 of the 
Act. It would. be wrong to contend that 
Statute applicable to the city as consti- 
tuted ‘before Ist December, 1973 would be 
different from the statute applicable to the — 
included aréa after the’ reconstitution of 
the city from ist December, 1973. 


(C) Bombay Provincial. Municipal Cor- 
poration Act (1949), S, 452-A (1y (viii).— 
Applicability, 

In order to avail of the extension and 
commencement of taxes prevailing within 
the absorbing local authority immediate- 
ly before the notified day, the corporation 
must show that the Staté.Government had 
published an order in the: omel gazette 
providing for the same: 


In order to attract - the sella tice of 
Cl. (viii) of sub-s. (1) of S. 452-A of the 
Act, the Corporation must show that there 
existed a corresponding tax in the factory 
area of the petitioners béfore its inclusion 
within the Corporation limits so as to 
make the extension of the existing octroi 
duty applicable to the newly added area. 

G. N. Shah, for Petitioners; G. N. Desai 
and P. J. Vyas for M/s. Purnanand and’ 
Co. (for Nos. 1 and 2) and K. S. Nanavati 
for I. M. Nanavati (for No. 3), tor Res- 
pondents. : 


DU/EU/B451/77/CWM 


t 





AIR 1977 NOC 275 (HIM PRA) 
= 1977 Sim LC. 258 
R. S. PATHAK, C, J. 

Smt. Pukhdi and others, Appellants v. 


Paras Ram, Respondent. 


. MF.. A, No. 25 of 1971, D/- 9-3- 1977. 
Custom — Tribal Custom — Riwaj-i-am 


in Kulu — Marriage — Mode of celebra- 


tion of. (Hindu Marriage Act (1955), S, 7). 


In the case of high class Brahmins, Kha- 
tris and Rajputs the marriage ceremony 
is: completed with Ganesh Puja, ina few 
cases vedic rites are performed. . All- other 
those who are: not 
Brahmins, Khatris and Rajputs, perform 
their marriages by merely giving méals 
to the marriage party, and where ..they 
are very poor a mere deed.is executed. 
Where the parties are Harijans and ‘there 
is ample miaterial on the record to show 
that meals were served to the marriage 
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: é party then the marriage must be take 
“to have been solemnised according to cus- 


tom. ~ 
K. D. Sud, for Appellants, , 


- EU/FU/B599/77/SBB/WNG 





AIR 1977 NOC 276 (HIM PRA) 
R. S. PATHAK, C. J. 
Krishan Kumar, Penitioner ‘v. Gurbax 
Singh, Respondent. 
- Civil Revn. No. 17 of 1977, D/- 3-3-1977. 
Himachal Pradesh Urban Rent Control 
Act (23 of 1971), S. 14 (2) (i), Second Pro- 
_ viso — Period of 30 days — Rent Control- 
ler has no power to abridge or enlarge 
this period. 
Indar Singh, for Petitioner, 


EU/EU/B597/77/RSK~ ` 





AIR 1977 NOC 277 (J. & K} 
3 I. K. KOTWAL, J. 

Smt. Pushpa, Plaintiff v. The State of 
Jammu & Kashmir, Defendant. 

Civil. ‘Suit No. 12 of 1969, D/~ 3-2-1977. 
(Ay Tort — Negligence — Damages — 
a Motor accident case — Finding of Crimi- 
` nal Court is. not binding. (Motor Vehicles 

Act (1939), S. 110-C — Procedure). 1975 
Ace CJ 190 (Delhi), Relied on. 

(B) Tort — Vicarious liability — Liabi- 
lity of State for acts of its employees. 
‘(Constitution of- India, Art. 300 — Liabi- 
lity of State for tortious act of its ser- 
vant), ` 


The Government is as much liable for 
the tortious -act’ of its employees as any. 
other employer. The Government can 
-claim immunity only if it can successful- 


.-ly show that the tortious act of its emplo- E 


yee was clearly referable to the soverëign 
powers of the State. 


him in discharge of his official duties may 
not be referable to sovereign- powers. In a 
welfare State like India,. the activities of 
a Government whether at the Centre or 
State are involved in several fields, some 
“of which may be purely commercial, or 
' of a kind which. are akin to those of 4 
` private individual. Normally the- test 
would be whether the act committed -by 
the Government employee was such as 
could have been committed only by the 
Government or some one else on autho- 
rity delegated to him by the Government. 
tt the answer is in the affirmative the act 


Notes .of Cases 276-278 


Again every act. of - 
an employee of the Government done by’ 


. — Rule 2 (b) is neither 


ALR. 


-~ may be referable to sovereign power. and ` 


if. the answer is in the negative, the act 
cannot be referable. to any sovereign 
powers, 

. Held the State Government was en- 
gaged in purely commercial undertaking 
in transporting crushed barley for the 
defence department of the Government of 
India and was not doing something which 
could be referable to delegated sovereign 
powers of the State. Case law discussed. ° 

(C) Constitution of India, Art. 300 — 
Liability of State for tortious act of its 
servant — Doctrine of sovereign power. 
AIR -1962 Punj 315 (FB), Dissented from. 

It is difficult to agree that one of the 
tests for making a distinction between an 
act done in exercise of sovereign powers 
and any other act was as to whether it 
was done against the subject of the State 
or against a foreigner. Sovereign power 
cannot be exercised only in respect of a 
foreigner but it may be sometimes exer- 
cised even against the subject of the State |: 
as for instance when’ the State has to deal 
with ‘a situation created by treason or an 
unlawful assembly. Unless an act of the 
State-is not to be mistaken for an act done 
in exercise of sovereign powers of the- 
State, the law stated by the Full Bench 
in AIR 1962 Punj 315 is too narrow. AIR 
1962 Punj 315 (FB), Dissented from: 


(D) Tort Negligence — Running 


‘down case — Measure of damages — 


Principles stated. (Motor Vehicles Act. 
(1939), S. 110-B) (Fatal Accidents Act 
(1885), S. 1-A). . : 
R. N. Bhalgotra, 
Chand, for Defendant. 
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for Plaintiff: Amar l 





AIR 1977 NOC 278 (HIM PRA) 
= 1977 Sim LC 125 
D. B. LAL, J. 

Finun, Petitioner v. Smt. Gianu ang: 
another, Respondents. ` 

S. A. No. 125 of 1969, D/- 6-1- 1976. 

Punjab High Court Rules and Orders 
{applicable to Himachal Pradesh High 
Court), Vol. 5, Ch, IA, R. 2 (b) — Scope 
statutory nor 
‘mandatory — Hence“ 'non- -compliance of 
rule does not make second appeal incom- 
‘petent, ILR (1975) Him: Pra 633, Followed. 

K. D. Sud, for Petitioner; P. N. Nag, for 
Respondents: | 3 
DT/ET/B75/76/JHS 


— 





. Does not amount to consultation 


a 


Notes of 


AIR. 1977 ‘NOC 279 {ALL) 
; ‘FULL BENCH 


K` B. ASTHANA, C. J., M. N. 
SHUKLA, H. N. SETH, K. N: 
SINGH AND C. 8, P, SINGH, JJ. 


Batuk Deo Pati Tripathi, Petition=r_ 
v. State of Uttar Pradesh and an- 
other, Respondents,’ 


Civil Misc. Writ No, 3561 of 1975 
D/- 5-4-1977. 

(A) Constitution of India, Artickes 
235, 225, 245 (Allahabad High 
Court) Rules of Court (1953), Chap- 
ter 3, Rr: 5, 7 — ‘Control’ of High 
Court over District Judges-— Comer 


1977 


; _pulsory retirement based onthe opin- 


ion recorded by administrative com- 
mittee — Invalid — Administrative 
committee not competent to act en 
behalf of entire Court — Circulatien 
under Chap. 3, R. 7 by administrative 
committee amongst all Judges. = 
BS 
full Court — Rules of Court whe- 
ther delegated legislation. 


The petitioner was serving as. a 
District Judge in U. 
the request -of the State -Government 
to the High Court to screen all cases 
of officers- (including Judges) ‘wko 
had reached the age of fifty for de-. 
ciding as to whether they should ke 
retained in service. The administre- 
tive committee considered the matter 


in pursuance of power conferred o2 


it by Rule 5 (c) of the Rules, and 
made a recommendation that the peti 
tioner should be retired. It appeared 


that the recommendation made by 
the administrative committee was 
circulated for information to al 


Judges of the High Court under R. 7 
of the. Rules. This circulation toox’ 
place after the recommendation oÊ 
the administrative committee for. re- 
tirement of the officer had already 


‘been’ communicated to the State Gov-. 


ernment, - By order dated 27-2-1975 
the petitioner was retired from ser- 
vice in exercise of powers under Note 
1 to Article 465-A of the Civil Ser- 
vices Regulations, . 


Held (per majority) (Seth and Shukla 
JJ.. contra): (i) that a` District Judge 
eannot be compulsorily _ retired fror. 
service on the opinion recorded by. 


- the administrative committee consti- 


1977 Notes/9 | xX 


P., in 1969. Qn- 


- Court, as the 


Cases 279 -129° 


tuted under R. 1 of Gnister m of. 
the- Rules of the Court. 


(ii) Circulation of. a statement show- 
ing what matters:-were laid _ before 
the administrative committee and the 
manner in which they were disposed 
of amongst all the Judges of — the 


-Court under Rule 7 of Chapter III of 


the Rules of. the Court did not 
amount to consultation of the Full 
Court. 


Per C. S. P. Singh, J. (Asthana, ` 
C. J. and K. N. Singh, J. agreeing): 


The circulation made under R. 7 is 
only for the purposes of information, 
and the Rule does not entitle’ the 
other Judges to express their opin- 
ion on the matters decided by the 
administrative committes, Further, 
even if such an opinion were express- 
ed, there is no provision in the Rules 
for consideration of these _- opinions, 
and neither is there any provision 
for the decision of the administrative 
committee being superseded by cir- 
culatory opinion expressed by the 
other Judges, As the Rules-stand, it 


is the Administrative Committee alone 


which has been given power to take - 
final decision on the matters set. out . 
in Rule 5. The decision to recom-- 
mend compulsory retirement of the 


.petitioner was made by the adminis- 


trative committee alone, and - circula- 
tion of this information cannot be | 
equated with the opinion of the en:. 
tire High Court. ; 


It cannot be ueeed in the cireum- 
stances of the instant case that the 
decision communicated to the Gover- 
nor was a decision of the entire, 
recommendation ‘had | 
already been sent to- ‘the Governor 
before it was circulated, * 


Where, instead of opinion ` being 
préferred : -by. ‘the entire High Court, 
opinion. is` given only by the mem- - 
bers of the administrative committee, 


there would -be a clear violation of - 
< Article 235 of the Constitution, 
: Rule 21 cannot remedy ` the situation. 


and - 


As the High Court includes . the 
entire body of Judges, 
the Court, there is no logical basis 
for holding that the High Court, _by 


constituting. 


130 
framing Rules, can delégate its power 
of control to a. committee of SUARES 
of the Court. 

The power of premature reien 
is made in exercise of administra- 
tive and čisciplinary power: Case law 
Ref. 

Rules as framed take out matters 


covered by Art. 235 entirely out `of 


the control of the High Court and 
as such result in fact to abdication 
of the power — i.e., delegation to 
‘ another authority. ` 
` The object of Art. 235 is to rely 
on the collective wisdom of the 
Court in matters of administrative 
and disciplinary control, and not on a 
select body of Judges or one Judge 
alone. ae 

Need pointed out to devise proce- 
dure so that -orders passed by the 
Administrative. ‘Committee or the 
Administrative Judge or such other 
committees as. may be constituted are 
open to review at a Judges’ meeting. 
Ways and means suggested to achieve 
that object. >. 

Per H. N. Seth, J. (with whom 
Shukla J, agreed) (minority view): A 
District Judge can be compulsorily 
retired from service on the opinion 
recorded by the administrative com- 
mittee constituted under the 
of Court. 

It was fully competent for . the 
High Court to exercise the control 
vested in’ it by Art. 235 of the Con- 
stitution through. the instrumentality 
of the Administrative Committee and 
it was competent for the Court to 
‘frame a rule like Rule 5 authorizing 
the. administrative committee to act 
‘on its behalf and the Administrative 
_ Committee could have so acted even 

though all the: Judges had not been 


consulted .by it, Neither under, , the’ 
Constitution nor under the rules 
framed by the Court, consultation 


-with all the Judges is necessary be- 
fore the administrative committee is 
enabled to act on its behalf. [Opinion 
on the second question not expressed 
as it was unnecessary in the circum- 
stances.] 

“Art. 285 with a view to secure “the 
independence of subordinate judiciary, 
has placed‘ it under the control of 
the High Court.. It leaves it to the 


High Court, to determine for. itself 


Notes of Cases 280 = 


Rules 


the extent-of control that it will exer- 
cise over the -subordinate 
and to evolve its own instrumentality 
and the matter for exercising such 
control, There is nothing in the 
article which enjoins upon the High 
Court to exercise such control direct- 
ly. In view of the clear intendment 
underlying the constitutional: provi- 
sion that the High Court can devise 
its own instrumentality for exercising 
control over the subordinate judiciary 
(including that in respect of discipli- 
nary matters) the rules framed by 
the court authorizing the. administra- 
tive committee to act on its 
cannot be invalidated. 

(B) Constitution of India, Art. 245 
— Power to-frame Rules of proce- 


“ALT. R 


judiciary . 


behalf , 


dure — Express provision not neces- 


sary 

Per C. S. P. Singh, J:i Even if there 
is no express provision, a statutory 
or constitutional authority can frame 


such rules of procedure as are neces- 


sary for effectuating that power. AIR 
1956 SC 44, Rel. on. 

Framing of Rules of procedure is 
necessary. so that the statutory 
power may be discharged in a uniform 
manner from time to time as and 
when occasion for exercise of such 
power arises. 
DU/EU/B384/77/VBB 


AIR 1977 NOC 280 (CAL) 
A. K. JANAH AND A. N. 
BANERJEE, JJ. 


Abdul Rauf, -Appellant . v. Janab 
Abu. Mohammed and another, Res- 
pondents. 


A. F. O. D. No. 551 of 1972, D/- 
20-7-1977. 


(A) Enemy Property Act (1968), Sec- 
tion 8.— Defence of India Rules, 
1962, Part XIV, R. 133-V (i) — Pakis- 
tan National — Who is — Whether a 
person as constituted attorney can 
maintain suit in respect of property 
of Pakistan National. 


e 


F lett. India in 1945 and had not | 


returned for 25 years. There was no 
evidence as to whether F was. born 
in territory which formed part of 


.Union of India when partition of the 


country took place. Power of attor- 


_ney executed by F in favour of A 


showed that F was a resident of dis- 


1977 5O 
trict J in West Punjab. From ‘date of 


_ paxtition of British India, F was re- 


>. 


siding in a place which fell within 
territory of Pakistan, A as: constituted 
attorney of F filed suit in respect of 
property, lease hold interest, of F. 


Held that on the commencement of 
Constitution F had Pakistan domicile 
and was a citizen of Pakistan; that by 
virtue of Notification No. 12/2/65 E. 
PTY dated 10-9-1965 issued in Minis- 
try of Commerce in exercise of powers 
conferred by R. 133-V (i) of the D=- 
fence of India Rules the disputed 
property had vested in the Custodian 
of Enemy Property and that und=r 
Section 8 of the Enemy Property. Act 
the right to file a suit in respect of 
disputed property was in the’ custo- 
dian and A could not institute the 
suit ‘as the constituted attorney of F. 


AIR 1955 SC 36 and AIR 1972 Delhi. 


251, Rel. on. 


(B) Specific ‘Relief Act (1963), S. 34 
— Suit for bare. declaration that cer- 
tain document had not affected plain- 
tiff’s right in property Plaintiff 
out of possession — Without prayer 
for possession suit not aan 


(C) Specific Relief Act (1963), S 
Proviso — Further relief? not Sra 
for — Effect — Suit for declaration 
that certain document had .not af- 
fected plaintiff’s right — Such decl- 
ration could not be granted without 
prayer for cancellation of. document. 

Hari Prasanna Mukherjee, Bhuper.- 
dra Kumar Panda, and Mrinal Kanti 
Roy, for Appellant; K. D. Jaiswal, 
(for No, 1) and Satya Charan Pyne, 


_ 


‘(for No, 2), for Respondents, 


- -HU/HU/C920/77/VSS 


AIR 1977 NOC 281 (CAL) 


A. K. JANAH AND A. N.. 
BANERJEE, JJ. 


Sm, Lachhmidebi | Sultania 
others, Appellants v. Satyanarayan 
Kedia, Respondent. 

A. F. O. D. No. 634 of 1970, D/-- 


20-7-1977. 
(A) Calcutta Thika Tenancy Act (2 
of 1949), S. 2 (5) — ‘Thika tenant’ — 


Lease of bare land as well as struc- 


tures standing on a portion of the 
land "— Tenant given liberty to con- 


- Note -of Cases 281-282 


and - 


131 _ 


struct new or additional corrugated tin 
houses or rooms etc, which he would. 
be entitled -to remove before expira- 
tion or determination of lease — Held 
the tenant was. not. a-'Thika tenant”. 
(1956) 60 Cal WN‘ 642; (1962) 66. Cal 
WN 338 and AIR 1955 Cal 169, Rel. 
` on: 

- (B) West Bengal Premises Tenancy 
Act (12 of 1956), Ss. 13 (1) (a), 14 
and .16 (2) — Suit for ejectment — 
Sub-letting — Tenant admitting sub- 
letting but contending that he 
not induct any tenant under 
after the coming into force 
Act and that he served ‘the notice 
under S, 16 (2) upon landlord 
Landlord failing to establish allega- 
tions regarding sub-letting after com-. 
ing into force of the Act Held. 
the tenant could not be held guilty of 
sub-letting without the: knowledge and 
consent of the landlord. 


Ranjit Kumar. Banenice, R. Bagchi 
and Subrata Roy, for Appellants; 
Basanta Kumar Lal, for Respondent, 


HU/HU/C921/77/LGC «-’ 


him 


AIR 1977 NOC 282 (CAL) | 
R. BHATTACHARYA AND 
A. K. JANAH, JJ. 

East India Hotels Ltd.; Appellant 
v. Chand .Prokash Sathy ‘and | others, 
Respondents. 

L. P. A. Nos, 16-36 of 
. 15-7-1977. ` 

Civil P. C. (1908), O. 41, R. 27 — 
Additional evidence at appellate stage 
— When cannot be allowed. ` 


1972, D/- 


Additional evidence cannot be per- 


` mitted at the appellate. stage in order f 


to enable .one of the parties to re- 
smove certain lacunae in presenting its 
case at the proper stage, and to fill 
in` gaps. AIR 1957 SC 912, Foll. 
Thus. when the plaintiff failed to 
produce two documents before the 


‘trial Court when it could not be said 


that it was not possible for him _to 
produce if he had acted with dili- 
gence, he could not be permitted to 
produce them at the appellate stage. 
Moreover, the documents were also 
not required to enable the.court to 
pronounce He judgment in the ap- 
_ peals, 


did 


of the ’ 


132 


Hirendra Nath Ghose, Manak Singh 
and Mrs. Gian Kaur, for Appellant; 
R. C: Deb, Amar Nath Banerjee and 
Amiya Kumar Chatterjee, for Res- 
pondents. L 


HU/HU/C922/77/MVJ 


AYR 1977 NOC 283 (CAL) 
JANAH AND D. C. CHAKRAVORTI 
JI 


Kesoram Industries and Cotton 
Mills Ltd., Appellant v. Dr. Manindra 
Nath Sarkar, Respondent. : 

A. F. A. D. No. 1026 of 1974, D/- 
21-6-1977. eS 

(A) W. B. Premises Tenancy Act 
(12 of 1956), Ss, 3 (1) and 2 (h) 
Lease falling under S. 3 (1) — Defi- 
nition of ‘tenant’ in S. 2 (h) cannot 
be taken advantage of in such case — 
Provisions of Chapter I are inapplic- 
. able — Such lessee continuing in pos- 
session after termination of his ten- 
` ancy is not included im definition of 
‘tenant’, - ‘ 


(B) W. B. Premses Tenancy Act (12 
of 1956), Ss. 3 (1) and 13 (1) (i) 
Provisions ‘relating to rent’ — Can- 
‘not be given wide connotation — Sec- 
tion 13 (1) (i) is not a provision ‘re- 
lating to rent’ merely because it re- 
fers to payment of rent — Such in- 
_ terpretation would render Sec. 3 (1) 
nugatory. AIR 1977 Cal 226, Ref. 

(C) W. B. Premises Tenancy Act (12 
of 1956), Ss. 2 (h} and 13 (1) (i) 
Applicability — Person holding pre- 
mises after expiry of lease — Does 
not become statutory tenant by mere- 
ly retaining possession — He must 
| show that he was a ‘tenant’ within 


~~ 


the meaning of the Act before expiry — 


of the lease — Merely holding over 

when the Act does not apply to the 

lease would not entitle him to pro- 

._ téetion under S. 13 (1) (i). (1962) 66 
` CWN 872, Foll. f 


B. N. Sen, Jayanta Mukherjee, 
Ananga Kr. Dhar, Ramesh Chow- 
- dhury, Bhaskar Sen, Sailen Dutta, 
Sasanka Kr. Ghose, and S. Pal, for 
‘Appellant; Subrata Nayak, for Res- 
pondent. i 
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A: I. R. 
AIR 1977 NOC 284 (GAV) . 
BAHARUL ISLAM, J.o * 
Badru? Haque, Appellant v. Mt. 
Asturni Debi and others, Respon- 
dents. ~ 
Second Appeal No, 40 of 1973, Dj- 
3-6-1977. 
Transfer of Property Act (1882), 
S. 60 Suit for redemption 
Against whom it can be filed. 
A plain reading of S. 60 clearly 
shows that S. 60 gives the right- to 
the mortgagor to file a suit for re- 
demption of mortgaged property only 
against the mortgagee, requiring him 
to deliver to the plaintiff, inter alia 
possession of the mortgaged property 


when the mortgagee is in possession 


thereof. 
Therefore where the defendant was 


. neither a mortgagee under P the pre- 


decessor-in-interest of the plaintiffs, 
nor derived any title to the suit’ pro- 
perty, from their mortgagee. A who 
was legally, either a trespasser on, 
or in permissive possession of, the 
suit property, a suit for redemption 
is Incompetent as against the defen- 
dant. : 

P. Choudhuri and J. N. Sharma, 
for Appellant; K. P. Bhattacharjee, 
for Respondents. 


HU/HU/C882/77/LGC 


AIR 1977 NOC 285 (GAU) 
K. LAHIRI, J . 
Pratap Chandra Ghose, and others, 
Appellants v. Ishan Chandra Nath 
and others, Respondents. 
Second Appeal No. 134 of 1972, D/- 
4-3-1977. f 
(A) Civil P, C. (1908), ©. 20, R. 4— 
Contents of judgment — Appellate 
courts duty while reversing trial 
courts judgment. j 


cæ 


Appellate Court setting aside trial i 


. Courts judgment should give strong, 


cogent and. convincing reasons for so 


doing. It is bound to give reasons 
(1) as to why the findings of the 
court below were not found favour 
with and (2) the basis or the founda- 
tion or reasoning on which the con- 
clusion of the appellate court is 
grounded, Where the judgment did 


g” 


/ supported by evidence in the 


1977 . 


not give-any reasons nor discussed 
the evidence and law applicable . to 
the facts of the case, the judgment 
was improper,.- 

(B) Civil P. c. (1908), O. 20, R. {— 
Other judgments — Appellate jucg- 
ment based. on faulty assumption re- 
garding trial Court’s findings and 
presence of evidence held perverse. 

Where the appellate court based its 
decision on a wrong assumption tkat 


the trial Court. had’ found -a particu- 


lar fact while in fact the trial Courț’s 
finding was to the contrary, and frr- 
ther held that such decision was 
ease, 
which too did: not exist, the appelicte 


court’s decision was held to be. per- 
‘verse. ; 
(C) Civil P, .C. (1908), Ss. 100 and 


- 101 — Rejection of evidence — Ap- 


pellate court’s failure to. consider 
evidence in the case — Good ground 
for rejecting’ judgment. 

Where although the first appellate 


judgment professed that. it was based — 


on evidence no part of the evidenze 
said to have been relied upon -was 
referred to, the failure to. consider 
the vital evidence . was sufficient 
ground for interfering with even. a 
finding of fact in second appeal. 1969 


_ (3) SCC 330, Rel. on. 


- (D) Civil P, C. (1908), Ss. 100 & 161 


_ = Failure to determine issue of law 


= L First Appellate Court failed to de- 


: termine. applicability of provisions of 


J 


Tenancy Act to facts of case. (Ten- 


ancy laws — Assam Non-agricultural | 


Urban oe ef 
1955), S. 5). 


“Where the First ` Appellate Court 


Tenancy Act. (12 


- failed to determine the different cir- 


cumstances affording protection to 


the tenant from eviction under the™- 


two parts of S. 5 (1) (a) of the 
Assam Non-agricultural Urban Arees 
Tenancy Act and as to under whicn 
part of the section the defendart 
could claim protection, the appellat= 


judgment was held liable “to be set 


aside. 


(E) Assam Non-agricultural Urbaa = 


Areas Tenancy Act (12 of 1955), See 
tion 5 (1) (a) — Scope When a 
tenant can claim protection. `. 

- A tenant can resist an action pa 
his landlord for eviction either under 
the first or the second part of - Sec- 
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- promptly objected to. by the 


treated as “permanent”. 


T 133 
tion 5 (1) (a) of the “Act. While 
under the first part the tenant- who 
is entitled under the contract to 
build a permanent structure ‘for resi- 
dential or busixiess purposes on ‘the 
land builds one in’ pursuance of such 
term within a period of 5 years from 
the date of the contract with -the 
landlord, under the second part it is 
enough if the tenant proves that he 
built a permanent structure on ` the 
land with the knowledge and ‘acquie- 


scence of the landlord, In the instant -© 


case the tenant pleaded that under 


the terms of oral agreement he was 


entitled to build. a permanent struc- 
ture and that he did build one. In 


evidence he admitted that there was 


no agreement as to the nature of the 
construction to be put up, The struc- 


` ture put up was also found to be not 


permanent. Further the tenant’s at- 
tempt to put up a pucca latrine was 


land- 
lord. 


Held that the ievant failed to esta- E 
blish his claim for protection: either = 


‘under the first or the’ second- part of 


S. 5 (1). (a). 
(F) Assam Non-agricultural Urban 
Areas Tenancy Act (12 of 1955), Sec- 


-tion 3 (d) — “Permanent structure”, 


— What is. 

In order to acquire the quality of 
a “permanent, structure”, the “struc- 
ture” must be made of (1) cemént- 
concrete, (2) stone, (3) brick, (4) iron; 
(5) aluminium, (6) asbestos or (7) .. 
wood or any of the combinations of 
these materials.. Although the word 
“permanent” would mean everlasting 
or enduring in nature, by reason, of 
the use of the materials mentioned’ in 
the section the structure ‘shall be. 


structure had “sal posts” with the 
“Dharnas” also of sal posts, the mere 
fact, that part of the frame-work of 


the structure was wooden and that . 
sheets . -= 


the roof. was covered by -tin 
did -not make the structure ‘per- 
manent’ within the meaning. of the 
provision. 

(G) Civil P. c. `(1908), 0. 7, R. 3—.. 
“Description sufficient’ to identify it” 
— -Boundaries set out — Fact. that 
area was stated to be:5 instead of € 
Kathas held immaterial’ — Plea that- 
there was splitting -of tenancy reject- 


Where the” .. 


134 


Since the description of the land by 
its boundaries sufficiently identified 
it. the area stated to be 5 instead of 
6 kathas was not material and the 


above could not be said to have re-- 


sulted in the splitting of the ten- 
ancy. As the plaintiff claimed pos- 
session of all the land and not a 
part of it, and the’ defendant himself 
could understand properly the land 
im suit, the question of splitting up 
of the tenncy did not arise. 

J. P. Bhattacharjee and S. N. 
Medhi. for Appellants; B. K. Goswami 
and S, C. Das, for Respondents, 


CU/EU/B82/77/TVN/GMJ 


, AIR 1977 NOC 286 (Him Pra) 
= 1977 Sim LC 319 


i C. R. THAKUR, J. 
Inder Dhir Singh, Petitioner v. 


M/s. Mohan Meakin Breweries Ltd., 
Respondent. 

Civil- Revn.. No. 20 of 1977, D/- 
23-5-1977. 

Civil P. C. (1908), S. 20 — Territo- 
rial jurisdiction — Cause of action 
where arises — Actual ` transactions 
taking place outside territorial juris- 
diction. of court at S — Conditions of 


sale incorporating fiction that articles 
will be deemed to have 
chased in S—Payment deemed to have 
- been made in S and balance made 
payable in S Purchase invoice 
containing those conditions signed by 
both parties — Conditions part of the 
contract — Court at S has jurisdic- 
tion to try suit for recovery of pur- 
chase price, AIR 1959 Mad 227 and 
AIR 1968 Andh Pra 330, Dist. AIR 
1959 SC 352, Rel. on. 

Harecharan Singh and S. S. Ahuja, 
for Petitioner: K. D, Sud, for Res- 
` pondent. 
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AIR 1977 NOC 287 (J & K) 

I. K. KOTWAL, J. . 

H L, Maini, Plaintiff v. Punjab 

‘National Bank and others. Defendants. 

Civil Suit No, 88 of 1976, D/- 2-6- 
1977. 
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been pur- ` 


A.LR: 

Civil P. C. (1908). Ss. 151 and 10 
— Powers to consolidate suits for 
- Joint trial — Court can exercise this 


power under S, 151 — S. 10 may be 
waived — Power to be exercised ex 
debito justitiae only. 

Courts have ample powers to con- 
solidate suits and order their joint 
trial.. This power is not taken away 
by Sec. 10 of the Code of Civil Pro- 
cedure, which is only a rule of pro- 
cedure and may be waived in pro- 
per cases. But courts should not 
exercise these powers simply because 
they are possessed of it, as power 
under S. 151 of the Code has to be 
exercised ex debito justitiae i.e. in 
accordance with the requirements of 
justice, In other words, 
tion should not only be possible but 


also eminently desirable. This can- 
not be so where one or more issues 
are common to the suits but only 


where issues in these suits are such 
that their decision should practically 
decide each suit. AIR 1960 All 184, 
Rel. on. ATR 1960 Andh Pra 75; AIR 
1957 Pat 124, Ref. to, 

I. D. Grover, for Plaintiff; A, D. 
Singh. Amar Chand and H. L. Bhia- 
gotra. for Defendants. 


GU/HU/C570/77/PRK/GMJ 








AIR 1977 NOC 288 (KANT) 
G. K. GOVINDA BHAT, C. J. 


Lingayya Shetty and another, Peti- 


tioners v, Coondapur Taluk Land 
Tribunal and others, Respondents. 

Writ Petition No, 9388 of 1976, D/- , 
1-7-1977. 

Karnataka Land Reforms Act (10 of 
1962), S. 48-C — Powers of Tribunal 
to issue injunction — Ambit of, 

The Tribunal has no jurisdiction to 
issue an order of temporary injunc- 
tion or appoint a receiver concerning 
a land in respect of which there is 


no application made under S, 48-A. 
Such an order therefore, is clearly 
one without jurisdiction. 

P. Vishwanatha Shetty, for Peti- 


tioners: P, R. Mohan Rao for Padu- 
bidri Raghavendra Rao for, Respon- 
dent No. 2. 


HU/HU/C623/77/SSG 





consolida-* 


1 


i 


a 


1977” 


` AIR: 1977 NOC 289 (KANT) 

G. K. GOVINDA BHATT, C. J. 

Srikantegowda, Petiżioner v. Land 
Reforms. Tribunal Thirthapalli . and 
others, Respondents. 

Writ Petn, No. 3821 of 1976, D/- 
10-6-1977. 

Karnataka Land Revenue A (12 
of 1964), S.. 133 — Presumption 


` under, regarding entries in records — 


Rebuttal. — Burden of. ‘proof — Àp- 
plication under S. 48A, - Karnataka 
Land Reforms Act for: registering 
petitioner as occupant of- certain land 
— Tribunal deciding the issue relying 


` on wholly irrelevant document ignor- 
-ing 
_ Decision is vitiated and is 


the statutory presumption _— 
liable to 
be quashed. (Karnataka Land Re- 
forms Act, 1961 (10 of 1962), S. 48A) 
(Constitution of India, Art. 226). 
(Evidence Act (1872), S. 114 Illus. (e)). 


There is a’ statutory - presumption 
that an’ entry in the record of rights 
is true until the contrary is proved 
or a new entry ‘is lawfully. substitut- 
ed therefor. .The burden ‘of proving 
that -the entry in the record of 
rights is not true is on: the party 
alleging: that such entry is-not true. 


Once it is- shown or admitted that 


the entry in the record of rights is 


to the effect that the land-holder is ` 


personally cultivating the land, the 


statutory presumption 


-~ of the Land Revenue Act is that it 


‘forms Act. 


is not a tenanted land so as to vest 


the same in the State Government 
under Section 44 of the Land Re- 
The statutory presump- 
tion, however, is a rebuttable -pre- 
sumption. Either the State or the 
person claiming to be a tenant, has 
to lead evidence to show the con- 
trary. Where the Tribunal ignores 


the statutory presumption and re-. 


cords a finding that the applicant, 
though his name is not entered in 
the record of rights, is a tenant such 
a decision is vitiated. The Land Tri- 
bunal has to take into consideration 
not merely the oral evidence but 
also the circumstantial evidence in 
the case, AIR 1961-SC 1316, Rel. on. 


In a case where the record of 


‘Tights does not show the name of the 


person claiming to be a tenant, the 
Tribunal has to. closely examine the 
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under S. 133 sional Magistrate, 


.do not come within the 
‘“Debtor”. as defined in the K. D. R. Act. 
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circumstantial evidence and find cut 
whether the statutory presumption is 
rebutted: Mere statement ‘that a 
number: of witnesses ‘have been exa- 
mined on one side or the other, will 
not justify ignoring’ the — statutcry 
presumption. What the Tribunal has 
to consider is: whether the land was 
personally cultivated by the land- 
holder or the person alleging to` ‘be, 
‘the tenant, immediately prior to 1- g 
1974. A document containing entries 
relating to year 1961- 62 has no rele-. 
vaney. ` 

Where. a land Tribunal, which is a 
quasi judicial authority and which 
has to decide the property rights of 
parties, ignores the statutory pre- 
sumption arising under Section 133 of 
the Land Revenue Act and relies on: 
a document which is wholly irrẹle-, 
vant for the purpose of deciding ‘the 
issue, such a decision is vitiated and 
the same is liable to, be quashed. 


Mohandas N. Hegde, for Petitioner; 


Kadidal Manjappa (for No..2) and. `’ 


V. C. Brahmarayappa; r Court 
Govt, Pleader (for. Nos, 1 and oe for 
Respordents. : 
HU/HU/C622/77/LGC__ 


AIR 1977 NOC 290 (KANT) - 
= (1977) 1 Kant LJ 355 
- K. BHIMEAH, J. 
K. P. Babulal, Petitioner v. Sub Divi- 
Chikkabailapur, Res~.. 
pondent. ` e3 

“Writ Petn. No. 1656 of 1977, D/- 31-3- 
1977. 

(A) Karnataka Pawn Brokers Act (13 of 
1962), S. 8(1) — Scope — Pawn-broker 
is bound to release pledged article on 
payment, (Karnataka Debt Relief Act 
(25 of 1976), S. 3.(c) — Debtor — Who is.) 


A. careful reading of the provisions of 
the K. D. R. Act reveals that relief from 
indebtedness is intended by legislature to 


-be given to small farmers, landless: agri- 


cultural labourers and weaker -sections in’ 


the State of Karnataka. It was never’. 


intended to give relief to the debtors who 
definition of 


The debtors who do not come within the 
purview of the K. D. R. Act are governed 
by the provisions of the Mysore (Karna~ 
taka) Pawn Brokers Act of 1961 and the 
Rules..of 1964 framed: thereunder. ‘Under 
S. 8 (1) of the Act, a pawn broker is legal- 
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ly bound te deliver the pledged article 
On payment of principal and interest to 


the pawners who are entitled to redeem 


the pledge and such a redemption cannot 
be construed as disposal. There is clear 
distinction between redemption~and dis- 
posal of the pledge under the Act. On 
redemption the pledge reaches the hand 
of the holder of pawr. ticket and by dis- 
posal the pledge g02s beyond the reach 
‘of the pawner who is in possession. of the 
pawn-ticket. 

The condition imposed in the ‘interim 
order passed by the High Court read: 
“Subject to condition No. 4 mentioned 
below the petitioner cannot sell or dis- 
pose ‘of in ‘any other way the articles 
pledged until further orders,” 


_ Held that the above condition did not 

prohibit redemption of pledged articles to 
the pawners who were not debtors within 
the meaning of the K. D. R. Act, as re- 
quired under S.: 8 (1) of the Act of 1961. 
Therefore, the- delivery of pledged arti- 
cles by -the’ pawn-kroker on redemption 


. „was not in contravention of the condition 
:* imposed by’ the. interim order., 


(B) Karnataka Debt Relief Act (25 of 
1976), S. 4 — Articles pledged after com- 
mencement of the section — Applicability 
of the Act. 


Section 4- grants relief from indebted- 
ness to every debt advanced before the 
commencement of S. 4. Therefore, the 
provisions cf the K. D. R. Act, are not 
attracted to articles pledged by debtors 
after the, commencement of S. 4. Sec- 
tion 4 of the Act is deemed to have come 
, into force on 21-10-1975. Therefore, the 
articles pledged after that date, do nof 
E within the purview of the K. D. R. 

ct. 

J. Jeshtmal, for Petitioner; B. B. Mand- 
appa, High Cour: Govt. Pleader, tor Res- 
pondent. 


, EU/FU/B779/71/DHZ 


AIR 1977 NOC 291 (KER) 
. V. P. GOPALAN NAMBIYAR, Actg. C. J. 
AND G. BALAGANGADHARAN 
NAIR, J. ` 
Kurian Joseph. Appellant v. Methew J. 
Mattam and others, Respondents. 
A. S. Nos. 39, 73, 149, 590 and 591 of 
1973 and 576 of 1974, D/- 30-3-1977. 
(A) Transfer of Property Act (1882). 


S. 53 — Benami transaction to defraud ` 


creditors — Purpose served — Right of 
person to plead benemi. 
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-sixth consecutive instalments. 


T 


ALR. 


Where the benami acquisitions were 
made to defraud creditors, and the said 


object had been achieved, he could not- 


be allowed to plead ħis own fraud and 
to prove the case of benami. Where the 
fraudulent or illegal purpose has actually 
been effected by means of the colourable 
grant, then the maxim applies: ‘in pari 


. delicto potior est conditio possidentis’. 


(B) Evidence Act (1872), S. 114 — Pos- 
session of husband, or wife is really pos- 
session on behalf of one having legal 
title. 

(C) Kerala Land Reforms Act a of 1964) 
S. 59 (2) (as amended by .Act 35 of 1967) 
— Certificate of purchase — Conclusive 
proof — Evidence to disprove fact. 

When S. 59 (2) declares to treat the 
certificate of purchase as conclusive proof 
of the purchase there is no question of 
any evidence being led to displace or dis- 
prove the fact. There is no questioning 
of the certificate of purchase within the 
meaning of S. 125 if it is sought 


to be proved or established that the same 


issued in the name of one person is 
benami: for another. 

(D) Trusts Act (1882), S. 82 — Funds 
provided by another — Effect. 

The mere fact that funds for the ac- 
quisition in the name of one person have 
been found by another by itself cannot 
be decisive on the question of title to 
the acquisition. It is only if the source 
of purchase money remains “unexplained 
by other proved or admitted facts” that 
an inference may legitimately be drawn 


E 


that the one who supplied the funds is e 


the owner of the property. AIR 1925 PC 
181, Rel. on. 


GU/HU/C491/77/DHZ 


AIR 1977 NOC 292 (KER) 
= 1977 Ker LT 491 


V. P. GOPALAN NAMBIYAR, Actg. C. J. 


AND P. JANAKI AMMA, J. 7 
Janamma SBhagavathy, Appellant v. 
Raman Nadar Narayanan Nadar, Respon- 
dent. 
A. S. A. No. 7 of 1975, D/- 25-1-1977. 


{A) Limitation Act (1963), Art. 136 — 
Execution of decree — Intervention of 
Kerala Agriculturists Debt Relief Act, 


-1958 — Decree not transmutated to one 


of instalments — Period runs from date of 
original decree and not from default of 
1974 Ker 
LT 553 and AIR 1975 Ker 79 (FB), Foll. 
(B) Kerala Agriculturists Debt Relief 


Act (31 of 1958), S. 6 (2) — Interpretation | 


J 


wa 


h 


pe 


1977 


' of — Reference in S. 6 (2) relating to Sec- 


tion 48 (1) (b), Civil P. C. (1908) to be 


understood as. meaning Art. 136 of Lim.: 


Act (1963). (Lim: Act (1963), Art. 136 and 
Civil P. C. (1908), S. 48 (1) (b)). 

While there: can be little doubt that 
the Article gives a fresh start-of lim-ta-. 
tion from the date of a subsequent order, 
S. 6(2) of Act 31 of 1958 makes a fresh 
start available only for the ‘limited pur- 
pose of S. 48 (1) (b) of the C. P. C. and 
not of Art. 136 of the Lim. Act. Although 
this is so on the express language of S 6, 
the reference to S. 48 (1) (b) of the C. P C. 


must stand substituted by Art. 136 of the’ 


Lim. Act. Section 48 (1) (b) of the C. P C. 
was repealed by S. 28 of the Lim. Act of 
1963. It would be meaningless to read 
S. 6 (2) of the Act 31 of 1958 which’ re- 
mained in force till its repeal by she 
Agriculturists Debt Relief Act of 1970, as 
referring to a provision of the C. P. C. 
which had been -repealed in 1963. The 
principles of interpretation and the pzo- 
visions of the General Clauses Act require 
that after. the date of the repeal, the -e- 


ference to S. 48(1) (b) of the C. P. C.. 


should be understood as reference to Arti- 
cle 136 of the Lim. Act. 


P. Sukumaran Nair, for Appellant; V. 
Vyasan Poti and N. Sugathan, for Res- 
pondent. . 


CU/CU/A941/77/ABO/VS 


AIR 1977 NOC 293 (MADH PRA) | 
= 1977 MPLJ 299 
(INDORE BENCH) 


C. KONDAIAH AND B. R. DUBE, Je. 


Basantilal, Applicant v. The District 
Magistrate, Mandsaur and others, Oppo- 
site Parties. 

Misc. Petn. No. 39 of 1976, D/- 214- 
1977. . 

(A) M. P. Municipalities Act (37- of 
1961), S. 38 (2) — “Any person”. 


The words “any person” in-S. 38 @) 
are wide enough to take in the State Gov- 


ernment. 


(B) Constitution of India, Art. 226 — 
Other remedy open — Remedy of appeal 
under S. 38 (3). (M. P. Municipalities A>t 
(37 of 1961)). 


The remedy of appeal to the Commis- i 


sioner, who was exercising delegated 
powers of the State Government, which 
had initiated the 
against the petitioners would be a mere 
formality and not an effective and efficac- 
ous one. The period of 30 days’ limite- 


Not2s of Cases 293 
tion provided under S. 38 (3) for prefer- 


present proceedings 


va 


137 


ring an. appeal against the impugned | 
orders had already expired long ago and 
the petitioners could not avail the remedy 
of statutory appeal, as there was no pro- 
vision in- the Act even to condone the 
delay in filing the appeal. Hence the 
petitioners’ were deprived of their right 
to prefer the appeals if the writ petitions 
were rejected at the stage of final hear- 
ing. The petitioners in’ such a case would 
be put’to: irreparable loss and injury. : 

(C) Constitution of India, Art. 226 — 
Other remedy open — Question regard- 
ing lack of jurisdiction jn the authority. 

Where the attack is that the impugned 
orders are vitiated by total lack of juris- 
diction, the High- Court may | entertain 
writ petitions in “appropriate cases. and 
that too when the facts are admitted and 
number of similar cases have arisen on 
the same point even when another remedy 
is open. ie DOLS 

(D) M. P. Municipalities: Act (37 of —~ 
1961), S. 38 (2), Proviso — Whether per-..” -: 
sonal hearing necessary. . < 


Py 


The proviso to sub-s. .(2) -tó S- 88 does -~ 


not provide for personal hearing. .It oniy 
affords a reasonable opportunity of being 
beard. The expression “opportunity of 
being heard”: cannot be equated to “per- 
sonal hearing”. The prescribed authority 
is only exercising its jurisdiction in ac- 
cordance with the rules of natural justice. 
Rule of natural justice does not require 
that there should be personal hearing in 

each and every case. i 

(E) M. P. Municipalities Act (37 of 
1961), S. 38 (1) (b) — “Absents himself” — 
Person detained under M. ï. S. A. 

The ordinary dictionary meaning cf 
the words “absents himself” indicates that 
the concerned person must be -physically 
and mentally in a position to attend the 
meeting and’ his absence at the meeting 
must be on account of his free will, 
negligence, or act of commission or omis- 
sion. Where a person is prevented either 
by law or by force and threat from at- 
tending the meeting, it cannot be said . 
that he absented himself from‘ attending 
the meeting. He must also be aware of 
the fact that there was a meeting and 
that he must be in a position physically 
and mentally to attend the same, if he 
desired to do so. If in spite of his volition | 
and desire and effort to.attend the meet- 
ing he could not do so on account of his 
disability of being detained in prison 
under MISA, it -cannot be said by any 


_ stretch of reasoning that the had choice 
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and option to attend the meeting and 
failed to’ do sc on account of his negli- 
gence, unwillingness and failure to attend 
the same. 
prevented either by force or any legal de- 
tention frorn attending the .meeting it 
cannot be said that ihe has committed the 
breach of absenting himself to incur the 
disability resulting ‘in the vacation of his 
seat in the municipal council under S. 38 
(1). The detention’ of the petitioners 
under the MISA or under the Preventive 
Detention Act is only preventive in nature 
but not punitive nor can it be said to be 
a kind of punishment. It cannot there- 
fore be said that the petitioners have by 
their acts of omission and commission 
brought upcn themselves the disqualifica- 
tion under S. 38 (1) (b). (1894) 1 QB 202, 
(1901) 1 Ch 728 and AIR 1976 Bom 206, 
Rel: on. ~ 

G. S. Solanki Dy. Govt. Adroente for 
Opposite Parties, 


'  GU/GU/C299/77/DHZ 


` AIR 1977 NOC 294 (MADH PRA) 
= 1977 Jab LJ 207 
- (GWALIOR BENCH) 
U. N. BACHAWAT, J. 


Gopinath, Appellant v. Girdhardass, 
Respondent, 


Second Appeal No. 114 of 1971, 
6-1-1977. . 

M. P. Accommodation Control Act (1961), 
S. 12 (1) (e) and S. 2 (e) — ‘Member of 
. family’ — Widowed daughter-in-law and 
grandchildren not ‘members of family’ 
by mere relationship — Their dependency 
on landlord must be specifically pleaded 
and proved — Question of fact. 

It is a settled position in law that when 
a word is defined to mean a certain 
thing, prima facie, the definition is re- 
strictive and exhaustive. In the defini- 
tion albeit ‘member of the family’ is de- 
fined to mean, the enumeration of per- 
sons in it is not exhaustive and it is 
widened and made non-exhaustive by the 
use of the expression “or any other rela- 
tion dependent on him”. According to 
this ‘expressian, a person answering the 
folowing two requirements would be 
within the meaning of ‘member of the 
family’: (i) that he is a relation of the 
landlord; (ii) that he is dependent on the 
landlord. 


D/- 


“any other relation dependent on him” 
mere relationship is not sufficient, he 
should further be dependent, If the in- 
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Where a councillor has been- 


A.I. R. 


tention of the Legislature was that per- 
sons having a particular relationship with 
the landlord are to be treated as his de- 
pendent irrespective of the fact whether 
in fact they are dependents or not, the 
Legislature in its wisdom would have 
enumerated those relations specifically 
and would not have added the words “de- 
pendent on him” along with the words 
“any other relation”. 


On account of plaintiff’s failure to set 
up a case that his widowed daughter-in- 
law and grandchildren for whom he re- 
quires the suit accommodation were de- 
pendent on him, there is no ground made 
out under S. 12 (1) (e) of the Act. AIR 
1953 Nag 144, Ref. 

M. L. Gupta, for Appellant; 
Anand, for Respondent, 


BU/CU/A490/77/ABO 


J. M. 


AIR 1977 NOC 295 (MAD) 
= (1977) 90 Mad LW 432 

RAMAPRASADA RAO AND 

SURYAMURTHY, JJ. ` 
M. Krishnaraju Chetty, Appellant v. 
The Commissioner of Hindu Religious 
and Charitable Endowments Board, Mad- 

ras, Respondent. 


O. S. A. No. 50 of 1974, D/- 5-4-1977. 

T. N. Hindu Religious and Charitable 
Endowments Act (22 of 1959), S. 118 — 
Office of trustee —. Whether Civil Court 
has ‘power to fill up vacancy in. (Words 
and Phrases — ‘Any Court’? and ‘Any 
Judge’ — Meaning of). 


Section 118 (2) (b) © and (ii) of 
H. R .C. E. Act are complementary provi- , 
sions which have made a specific inroad 
on the powers of Civil Courts in the matter 
of appointment of trustees, supervising 
religious institutions ete. While S. 118 
(2) (b) (i) provides that any provision in 
a scheme settled under S. 92, C. P. C., 


- 1908, which is repugnant to any provi- 


sion contained in the Act, would be void 
to the extent of repugnancy, S. 118 (2) (b) 
(ii) provides that the powers to fill up 
vacancy in office of trusteeship of a tem- 
ple as and when it occurs shall be filled 
by officers expressly nominated in it. 


By providing provisions like S. 118 the 
burden and responsibility of Civil Courts 
are taken away and they are passed on 


.. to the statutory authorities functioning 
From the dichotomy of the expression 


under the said Act for the specific pur- 
pose of administering and governing 
Hindu religious and charitable institu- 
tions and endowments in the State. 


EAN 


1977 


Expression “any court” iri the section 


is significant enough to include a High | o 


Court as well and expression ‘any Judg? 
would include a High Court. Judge alzo 
and hence the ban. imposed on a -court in 
the matter of appointment of trustees 
would apply to the High Court as well. 
(1963) 76 Mad LW 856: and AIR 1958 Med 
79, Applied. 


GU/GU/C357/77/AGT/GMJ 


AIR 1977 NOC 296 (MAD) 
= 90 Mad LW 143 
P. GOVINDAN NAIR, C. J. ANB 
RAMANUJAM, J.. 
Rengaraj Naidu and another, Peti- 
tioners v. Bakthavatsalam, Respondent. 
A. A. O. Nos. 660 to 662 of 1975, D/- 
7-2-1977. 


Tamil Nadu Agriculturists ‘Relief Act 


` (4 of 1938) (as amended in 1972), S. 20 — 


Granting stay under — Condition prece- 
dent — Court must prima facie be satis- 
fied that’ person applying for stay is en- 
titled to the benefits of this Act. 


In order that S. 20 may be attracted 
there must be a decree passed against a 
person entitled to the benefits of this Act. 
Only if this condition precedent is satisfied 
ean any one claim the benefits of the 
said section, The Court therefore must at 
least be satisfied that the person apply- 


ing for stay under S.°20 is a perszn. 


against whom a decree has been passed 


and that person is one entitled to the ` 


benefits of this Act. 


The decree in the instant case was for 
mesne profits passed in a suit for pari- 
tion, where the co-owners have been in 
possession of the property and there hzd 
been apparently excess receipt of profits 
by those against whom the decree hsd 
been passed, 

Held: that it could not be said that the 
decree was one for repayment of a debt. 
The judgment-debtors were therefore not 
entitled to benefit of S. 19 and therefcre 
they were not entitled to .apply under 
S. 20. AIR 1939 Mad 471 and 1976 TMLJ 
367, Rel. on; (1974) 87 Mad LW 877 acd 
AIR 1976 Mad 309. Ref. 


R. Krishnamoorthy. for Petitioners; V. 
Srin‘vasan, for Respondent. 


DU/DU/B263/77/AS/VBB 
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-AIR 1977 NOC: 297 (MAD) 
= (1977) 1 Mad LJ 362 °° 
SURYAMURTHY, J. 
` Badrunnissa Begum, Petitioner v. M. 
Palani Ambalam and another, Respon- 
dents. ` 

C. M. P. No. 13836 of 1976 in C. R. P. 
2147 of 1975, D/- 6-1-1977. 

Tamil Nadu Buildings (Lease and Rent 
Control) Act (18° of 1960), S. 11 (4) — Re- 
vision petition in: continuation of eviction 
proceedings — Provisions of S. 10. regard- 
ing payment of ‘arrears of rent before 
contesting eviction petition apply to revi- 
sion petition also.. 

Hajee P. K. Jamal Mohamed, for Peti- 
tioners; V. Balaraman, for Respondent, 


EU/FU/B554/77/MBR s, 


AR 1977 NOC 298 (oitn 
= (1977) 43'Cut LT 681° `. 
R. N. MISRA AND N: K. DAS, JJ. 
Mahurilal Agarwalla, Petitioner v. 


Dusasan Sahu and others, Opposite Par- 5 


ties, 


Original Jurisdiction “Case No. Mo of 
1977, D/- 10-5-1977. a 

(A) Interpretation of Statutes — Inten- 
tion of legislature — To be ascertained 
from the language used by it in the sta- 
tute as a whole — Case law referred. 

(B) Orissa’ Land Reforms Act (16 of 
1960), Ss. 2 (12), (14) — Act’ does not 
apply to urban house property — Tenant- 
ed house situated in town neither home- 


stead nor land — Revenue Officer has no‘, 


jurisdiction to deal with it in ceiling fixa- 
tion proceeding. 

A reference to various provisions of 
the statute including Ss. 14, 37-A, 37-B, 


-39 and 45-A of the Act, shows beyond 


doubt that the legislative intention is to 
deal with agricultural lands and lands and . 
homesteads connected therewith only. The- 
Orissa State Legislature was competent 
to-enact a law on the same line as Cen- 
tral Act 33 of 1976 and when it was 
thought appropriate that a law of uni- 
form application throughout the country 
would be more convenient. Parliament 
was authorised to make the law. When 
the State Legislature, aware of the exist- 


“ence of the Land Reforms Act and its 


ambit thought of an urban ceiling law, 
it is patently clear that.the Land Reforms 


-'Act did not intend to deal with urban 


homestead (unless it was used or capa- 
able of being used for agricultural pur- 
poses). 


~. such’ 
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Urban house property ‘situated within 
the town of Talcher’ would not come 


within the definition of land unless it- 


. is established that the same is “homestead 
. ordinarily used as a house site, ancillary 
or incidental to agriculture”. j 
house is in the occupation of a-tenant from 
the owner for several years there is no 
room for the contention that the disputed 
house is a homestead within the meaning of 
S. 2 (12) of the Act. It would follow that the 
house is not “land” within the definition 
of S. 2 (14) and the Revenue Officer had 
no jurisdication to deal with the. pro- 
perty in the ceiling fixation proceeding 
and treat the same as surplus for. ‘the 
purposes of ceiling. The determination by 
the Revenue Officer is thus without juris- 
diction and consequently it-is a ‘nullity. 
That decision cannot affect rights of par- 
ties.-The ‘restriction imposed on transfer 
by the Act does not operate in respect of 
property ‘and,. ‘therefore, the 
Revenue Officer - -hás no ‘competency to 
render a decision which would adversely 
affect ownership of the property. | 
~ol R. Mohanty, for Petitioner; R. C. Pat- 

` naik, P. K. Misra and Govt. Avocat; for 
; Opposite Parties. © 

GU/GU/C205/77/KSB 


AIR 1977 NOC 298 (ORD 
= (1977) 1 Cut WR 341 

R. N. MISRA AND N. K. DAS, JJ. 

Bipinbehari Patra, Petitioner v. Baidhar 
Routray and others, Respondents. 

Original Jurisdiction Case No. 1033 of 
1976, D/- 19-4-1977. 

Orissa Gram Panchayat Act (1 of 1965), 
Ss. 39 (1) (e). 39 (2) — Election cannot be 
set aside unless alleged breach of rules 
materially affected the result — Burden 
of proving this fact lies on party chal- 
lenging election. - 

Where the election is challenged under 
S. 39 (1) (e) of the Act, the case is di- 
rectly covered ky the limitation in sub- 
< & (2)i.e. unless the result was materially 
affected by the breach pleaded and pro- 
ved, the election is not to be set aside. — 

Where, therefore, the. defeated candi- 
date challenged the election of the re- 
turned candidate on the grounds, 
alia, that the place of election for a parti- 
_ cular ward was changed at the eleventh 

hour’-and that the polling started at 
‘10.00 A. M. instead of 7.00 A. Mo 


Held, that the mere fact that the placé~ 
of polling was changed or -that polling 


started late would not ipse dixit prove 
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. Where the. 


inter ` 


A.LR. 
that the result was materially affected 


by the alleged breach. In. the petition 
also there was no allegation that the re- 


‘sult was materially affected by the statu- 
_ tory breaches as alleged. While the party . 


challenging election alleged that some 
persons could not cast their votes on ac- 
count of delay in starting of polling, no 
evidence was brought on record that all 
those -persons would have voted for the 
petitioner. Held also that the Election 
Commissioner was not right in ‘setting 
aside the election of returned candidate 
on the material on record. ATR 1954 SC 
513; AIR 1969 SC 663 and AIR 1969 SC 
1201, Followed. 

R. C- Patnaik, for Petitioner; B. H. 
PA and Govt. Advocate, for Respon- 
enis. 


EU/FU/B837/77/PNK/GMJ 


AIR 1977, NOC 300 (ORI) 
= = 43 CUT LT 664 
R. N. MISRA AND K. B. PANDA, JJ. 


Chaitanya Mahapatra and” others, Peti- 
tioners v. Member, Board of. Revenue, 
Orissa and others, Opposite Parties, 


O. J. Cs. Nos. 2, 90, 121, 169, 277 and 


' 845 of 1976, D/- 23-3-1977. 


Orissa Prevention of Land Encroach- 
ment Act (6 of 1972), S. 12 (as amended 
by Act 4 of 1975) — Revision application 
— Forum — Board of Revenue and not 
Revenue Divisional Commissioner, has 
jurisdiction to exercise revisional power. 
EU/EU/B660/77/GGM (oe 





AR 1977 NOC 301 (ORD 
N. K. DAS, J. 

Ushamani Dei and others, Appellants 
v. Gandharba Barik and another, Respon- 
dents, 

Second Appeal No. 443 of 1973, 
10-3-1977. : 

(A) Evidence Act (1872), $. 32 (3) — 
Sale deed — Question of passing of con- 
sideration — Vendor dead-— Statement 
in deed by deceased vendor that he had 
received consideration — Presumption. _ 

The statement in a sale deed by the 
dead vendor that he had received the 
consideration, is against his own pecu- 
niary interest and is good evidence in 
support of passing of consideration. AIR 
1967 Ori 55 and (1973) 2 Cut WR 1759, 


D/~ 


. Rel. on. 


(B) Limitation Act (1963), Art. 65 — 
Suit for possession of immovable property 
~ Claim based en basis of sale deed — 


PZ 


me 


1977 


Pléa of adverse possession in defence — 
Onus lies on the defendants to establish 
that they have perfected their title by 


adverse possession — Parcha standing in 
_ the name of plaintiffs — There is a pre- 


sumption of possession in favour of plain- 
tiffs — Until loss of plaintiffs’ title is 
established by the defendants, plain-iffs 
are entitled to succeed on the basis of 


anterior title — Fact that rent was being 


paid in the name of the vendee, indicsted 


that the defendant’s possession was per- 


missive. ` 


(C) Civil P. C. (1908), O. 41, R. 23 — 


Remand in second appeal — Suit for pos- 


session of immovable property based on 
sale deed — Courts below misdirecfing 
themselves on question of possession and 
adverse possession — Onus not properly 
placed nor evidence properly assessed — 
Suit remanded to lower appellate Ccurt 
for re-appraising and .re-assessing evi- 


dence afresh, as it was not desirable that -. 


the High Court in second appeal would 
do so, > an 

R. N.. Sinha and S. N. Sinha, for Ap- 
pellarts;- R. K. Praharaj and S, K. 
Mohanty, for Respondents, .`> - 


EU/FU/B653/77/VBB 





AIR 1977 NOC 302 (ORD 
= (1977) 43 Cut. LT 610 . 
"N. K. DAS, J. 


Madhaba Sahu, Petitioner v. “Raghunath 
Chhotara and others, Opposite. Parties. 


C> Civil Revn. No. 354 of 1975, D/- 9-3- 


1977. À 
Orissa Land Reforms Act (16 of 19€0), 


Ag. 15 (1) (d) and Proviso (as amended) 


EU/GU/B652/77/JHS/RSK 


and S. 67 — Suit for determination of 
dispute as to existence of relationship of 
landlord and tenant — Amendment of 


S. 15 (1) (d) conferring special jurisdic- 


tion on Revenue Court to decide same 
question coming into force during perd- 
ency of suit — Application by defendant 
thereunder — Suit. should be stayed. 
(1967) 33 Cut LT 177, Rel. on; AIR 1£74 
SC 1059, Distinguished; 1873 (1) Cut VW/R 
670, Referred. at 8 

P. C. Misra and J. N. Ray, for Pei- 
tioner. - 
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AIR 1977 NOC 303 (ORI) 

= (1977) 44 Cut LT 1 

P. K- MOHANTI, J. 


‘Gourishankar Mishra, Appellant v 
Sugribar Khati (Dead) and others, Res- 


~ pondents,: -- 


Second, Appeal No. 360 of 1973, D/- 
25-2-1977. eS 

Orissa Land Reforms Act (1960), Ss. 9 
and 10 — Tenancy if governed by S: 10 | 
of the Act — Proof of — Expression 
“predécessor-in-interest” — meaning of — 
Person: claiming benefit under S. 10 must 
be a village artisan or raiyat, - ý 


The question arose that whether. the 
tenancy of defendants was governed by 
S. 10.of the Orissa Land Reforms Act. 
The lower Court held that the: father of 
the defendants was a village artisan and 
he had constructed the house on the -suit 
premises with the permission of the land- 
lord and hence the tenancy was governed: 
by S. 10 of the Act. It-was urged on ke- . 
half of the plaintiff that in -absence of 
evidence that the defendants were work- 


ing as village artisan at the time when -~ 


the Act came into force, the: lower Court 
should have held that the -defendants 
were not entitled ‘to the benefits of S. 10 
of the Act, - - 


Held that the requirements of S. 10 are 
firstly that the person in occupation of 
the homestead is an agricultural labourer 
or a village artisan at the time when the 
benefits of that section are sought and 
secondly that he has no permanent and 
heritable rights in respect of the site on | 
which his dwelling house stands. It is 
the co-existence of these two elements 
that would attract the application of S. 10 
of the Act. 

In the instant case findings of fact were 
that the father of the defendants died in. 
the year 1954 and that the defendants did 
not do the work of village artisan at any 
time, therefore S. 10 was not applicable 
to them. 

‘Held further that expression “predeces- ` 
sor~in-interest” used in S. 9 of the Act 
was intended to mean only a person 
whose interest was identical with that of 
successor. ‘The defendants in the instant 
case were not village artisans. After the ` 
death of their father, they stopped pav- 
ment of rent and set up a hostile title. 
There was nothing on record to show that 


. they made any application to the Reve- 
~. nue Officer within the prescribed period 
“for issue of a certificate to the effect that 


they had become: raiyats in respect of the 
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homestead as envisaged under S. 9 (1-A) 
of the Act. ‘There was also no material 
on record to show that they. made any 
application under S. 12 of the Act to Re- 
venue Officer for deciding the dispute re- 
lating tc the rights conferred under Sec- 
tions 9 and 10. The interest claimed by 
them -was not the same as that of the 
father. They wera, therefore, not entitled 
to the protection under S. 10 of the Act. 
S. N. Sinha. for Appellant; R. K. Moha- 
_ patra, for Respondents, l 
CU/DU/B98/77/GDR 


ATR 1977 NOC -304 (ORI) © 
= (1977) 44 Cut: LT 26 
3. ACHARYA, J. 
Somneth Misra, Appellant v. Narahari 
Das ‘and .others, Respondents. 
Second Appeal No. 332.of 1973, . D/- 


. 15-2-1977. . 


Evidence Act (1872), Ss. 68, 101 — Ex- 
ecution of document by illiterate person 


— Proof — Mere proof of signature not 
sufficient —. Contents must have been 
read over to executant — Onus lies on 


person who wants to rely on such docu- 
ment, 


An illiterate person. cannot read the 


E contents of the document, and so one who 


wants to rely on such a document must 
establish that the illiterate person knew 
the contents and purport of the document 
before effixing his or her left hand thumb 
impression or mark to that document. 
Merely on the proof of the signature or 
thumb impression of such an illiterate 
person on such a deed, a court cannot 
hold that the said document was duly 
executed, as due execution of a deed does 
not merely mean signing on or putting 
one’s mark to a deed without knowing 
the conients of the same. Due execution 
of a document must always indicate that 
the mind of the executant did concur with 
the contents of the document and with 
-such concurrence she put her signature or 
thumb impression on the deed. So long 
that is no: done, it cannot be said that 
the document was duly executed. Law 
courts, therefore. consider it desirable 
and necessary that one who wants to 
rely or. a document executed by an il- 
literate person must be able to. establish 
that the contents of the said document 


were rzad over and explained to- that. 
person and the signature or thumb mark’ 


was appended ta it by the executant after 
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ALR. 


understanding the purport and/or -the 
contents of the document. (1968) 34 Cut 


“LT 874; 1975 (1) Cut WR 512; 1974 (1) 


Cut: WR 630 and AIR 1937 PC 274, Rel. 
on.. 

N. K: Misra, for ‘Appellant; K. C. 
Bony and A. C. Mitra, for Respon- 
ents. - . 


EU/EU/B648/77/GGM 





AIR 1977 NOC 305 (ORI) 
= (1977) 43 Cut LT 239 pi 
R. N. MISRA, AND P. K. MOHANTI, JJ. 
L. N. Patnaik, Petitioner v. The State | 
of Orissa and others, Opposite Parties. 
O. J. C. No. 918 of 1975. D/- 13-12-1976. 
Orissa Municipal, and N. A, C. (Council 
Members) Election Rules (1950), R. 38 (3) 
— Double-member constituency with a 
reserved seat — Use of two ballot papers 
is not in consonance with R. 38 (3) — 
Election is vitiated. ILR (1973) Cut 981 
and 1973 (2) Cut WR 1309, Followed. 
A. Das, for Petitioner; Govt, Advocates. 
R. C. Patnaik and P. K. Misra, for Oppo- 
site Parties, f 


EU/GU/B642/77/RSK 





AIR 1977 NOC 306 (PUNJ & HAR) 
= 79 Pun LR 451 
AJIT SINGH BAINS, J. 

Market Committee Jaitu Dist. Faridkot 
and others, Petitioners v. State of Punjab 
and others, -Respondents. 

Civil Writ No. 8001 of 1976, D/- 10-5- 
1977. 

(A) Punjab Agricultural Produce Mar- 
kets Act (1961), S. 3 (8) — Scope — Power 
to cancel delegation of powers to Chair- 
man of the Board and set aside his order 
— Not within the purview of S. 3 (8). 


(B) Punjab Agricultural Produce Mar- 
kets Act (1961), S. 16 (2) (as amended by 
Act 40 of 1963) — Confirmation of resolu- 
tion of removal — Whether confirmation 
by Chairman to whom powers were dele- 
gated is legal — Effect of amending Act 
substituting ‘Board’ instead of “Chair- 
man”, $ ' 

Earlier every resolution for the removal 
of any office-bearers passed by the Com- 


` mitteewas subject to the confirmation by 


the Chairman and now S. 16 (2) was 
amended in the year 1963 by Punjab Act 


” 


ka 


GU/GU/C399/ 7 7/ABO/VSS 


1977 7. 


No. 40- of 1963 by--which instead of the 
Chairman, the word “Board” is included. 
The contention that the intention of the 
legislature was that instead of the Cheir- 
man, the Board should exercise sich 
powers was not well founded. If the 
Legislature had the intention to five 
every power to the Board and not to the 
Chairman, then it could easily am2nd 
Cl. Gi) of S. 317) of the Act where the 
Board is authorised to delegate any of its 
powers to its Chairman, Secretary or any 
of its officers, The legislature could easily 
delete this power of the Board. Since 


this ‘power of -the Board is not tazen ~ 


away and the Board still exercises his 
power, confirmation of the resolution of 
removal by the Chairman of the Board 
who had been delegated these powers by 
the Board could not be said to be not in 
accordance with law. — > ; 


B. S. Bindra with Mrs.. Surjit Bindra 


and C. P. Sapra, for Petitioners; G. S. 


Grewal, for Advocate General - (Ptnj) 
(for Respondent 1) and K. S, Doad (for 
No. 3), for Respondents. a 


f 





AIR 1977 NOC 307 (PUNJ & HAR) _ 


= (1977) 79 Pun LR 421 

S. S. SANDHAWALIA AND 
S. S. SIDHU, JJ. o, 
Sham Lal, . Petitioner v. The Un:on 
Territory, Chandigarh and others, Rəs- 

pondents, ae 
Civil Writ- Petn. No. 6735 of 1974, D/- 

29-4-1977, O 


(A) Punjab New Capital (Periphezy) 
Control Act (1952), Ss. 5, 6 and 11 — In- 
terpretation:— Sections 5 and 6 are mot 
subservient to S. i1 — They are indepen- 
dent provisions, (Interpretation of Statuies 
-—- Harmonious construction), 


Sections 5’ ‘and 6 of the Capital Peri- 
phery Act are not subservient to and ccn- 
trolled by S. 11 of the Act. Rather, these 
two sections are quite independent of the 
latter section. Section 11 contains. gere- 
ral provision with regard to prohibition 
on use of land within the controlled area. 
It prohibits all kinds of uses of that laad 
for purposes other than those for which 
it was used on the date of notification 
under sub-s, (2):of S. 3 of the Act, except 
in so far as either permission from the 
Central Government .or licence from ‘the 


ve 
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Deputy Commissioner to: make any other 
kind of use of that land, as: the case. may 
be, has been obtained ‘in accordance with 
the provisions of this section. Sections 5 
and 6 contain specific provision . laying 


| festriction that in the controlled area no 
"person shall erect -or -re-erect ‘any build- 


ing or make or extend any excavation, or 
lay out any means of access to a‘ read, 
save in accordance with-the plans and 
restrictions and with the previous per- 
mission of the Deputy Commissioner in 
writing. . From the collective reading of 
Ss. 5 and 6, it is clear that a person can 
put a land in the controlled area to thr2e 
specific kinds. of uses viz. of erecting or 
re-erecting any building, of making s` 
extending -any excavation: and. of- laying 
out any means ‘of. access to a road, only 
in accordance with ‘the. plans and restric- 
tions and with the previous -permission of 


‘the Deputy Commissioner,. in writing. 


Thus, the scope of these two sections is . 
quite limited, as it empowers the Deputy 
Commissioner to grant or tefuse the per- 
mission of. putting the land situated in 
the controlled area only to three specific 
kinds of uses, As far as S..11. ig con- 
cerned, it has got a muich wider scope. 
Whenever. it is intended by a petitioner 
to put the land to any kind of use other 
than those mentioned in Ss. 5 and 6, then ` 
permission has to be obtained: by him for 
the same under S. 11 (1) from, the Cen- 
tral Government, ` oy a 


The contention of the learned counsel 
for the .respondents that. even if no per- 
mission in writing had been granted by 
the Deputy Commissioner-cum-Estate 
Officer on the application of the petitioner, 
the petitioner was bound -to apply to tke 
Central Government for obtaining its per- 
mission to erect Jhouse-cum-cattle shed 
on the land under S. 11'(1) of the Act, 
has therefore, no merit and the same has 
to be overruled. if that contention is 
accepted,. then the result would be that - 
the provisions of Ss. 5 and 6 would be ` 
rendered nugatory, i ras 


The Legislature never had the inten- 
tion that the provisions of Ss. 5 and 6 
should be of no effect at all. These sec- 
tions were incorporated in the Act for a 
definite Purpose and that purpose can be 
achieved only if these two sections are- 
treated as independent of and not sub- 
servient to and controlled by S. 11 of the 


-Act. (1975) 77 Pun LR 354, Dist: AIR 
.1966 SC 707; AIR 1947 Lah 296 and AIR 


1953 Pepsu 201, Dist, 


144 ; 
(B) Inferpretation of Statutes — Speci- 


fic provision and general provision on the . 


same subject — Specific provision prevails 
over the general provision. 


It is an accepted principle òf law that `i 


when there exist a general provision and 
a specifi: provision of law on a particular 
subject the latter provision shall prevail, 
provided the question to be determined 
-is covered by both the provisions of law. 
The general, provision of law shall come 
into play only when in a particular case 


the specific provision of law is of no help.. 


“(C)- Interpretation of Statutes — De- 


,.. partmental construction — Can be ‘over- 


turned .if it is clearly wrong — Such a 


construction though relevant and valu- - 


able is not authoritative and binding on 
Courts. (1908) ILR 35 Cal 701, Applied.. 


R S. -Mongia with- Inderjit: Malhotra, 


_ for Petitioner; R. K.- Chhibbar, for Res- 


-7 pondents, 


he Guiauicéeo/miagr 





‘AIR 1977 NOC 308 (RAJ) 
>: = 1977 WLN 121 — 
- D. P. GUPTA, J. 
Ratarlal and others, Petitioners v. Gram 


Panchayat Agolai and athors, Respon- 
dents. 

Civil Revn. No. 11 of “1972, D/- 22-4- 
1977, 

Rajasthan Tenancy Act (3 of 1955), 
S. 91 — Jurisdiction of Revenue Court — 


Suit not covered by S: 91 — Held triable — 


by Civil Court and not by Revenue Court. 
(Civil P. C. (1908), S. 9). 


The right of natural flow of water to 
<a reservoir or tank, which water may 
be used for the purposes of drinking by 
the residencs of the village is not a right 
‘created by any of the provisions of the 
Act. Land which is neither used for 
agricultural purpose nor used for any 
purpose related thereto could not be con- 
sidered as falling within the meaning of 
‘land’, as defined in S. 5 of the Act. For 
the purposes of bringing a suit within 
` the four corners of S. 91 there must be 
some: “right, which has been conferred by 
- the provisions of the Act, in “respect of 
` which a declaration is sought in the 
suit, In the absence of any such right 


being created by the Act, -a declaration . 
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CALR 


in -respect thereof cannot be granted ‘by 
a Revenue Court. 

The jurisdiction of Civil Court to try 
a suit cannot be lightly interfered with 
or taken away unlesg such an inference 
is raised by an express provision of 
law or by necessary implication. There- 
fore the. instant case was triable by a 
Civil Court, as it did. not ‘clearly fall 
within the purview. of Section 91 of 
the Act. 1967 Raj LW 21, Foll; ILR 
(1960) 10 Raj 1589 and 1963 Raj LW 323, 
Dist. 
© B. N. Calla, for Petitioners; 
Thanvi, for Respondents. 


GU/HU/C553/77/SBB/WNG 


G, E 





AIR 1977 NOC 309 (RAJ) 
= 1977 WLN (UC) 14 
M. L. JOSHI, J. 
Uchab Kanwar, Petitioner v. State of 
Rajasthan, Respondent. 
Civil Mise. Writ No. 1767 of 1975, Df- 
25-1-1977. 
_ Rajasthan Tenancy Act (3 of 1955), 
S. 225 — Appeals from orders — Direc- 
tions given by Revenue Appellate Au- 


thority — Whether binding on Sub-Divi- 
Sional Officer. 


Where the Revenue Appellate Anh 
rity held that 6 persons were entitled 
to a certain share in land of the deceas- 
ed landholder and they should be treat- 
ed as 6 units for the purpose of deter- 
mining ceiling matter and with this di- 
rection it remanded the case back to 
Sub-Divisional Officer for disposal, but 
the Sub-Divisional Officer still passed 
order to the effect that only 3 persons 
as 3 units were entitled to share land of 
the deceased and the excess land ° ‘was 
declared surplus: 

Held, Sub-Divisional Officer was bound 
by the order of the Revenue. Appellate 
Authority, which has determined 6 shares 
holding’ that the land shail be deemed to 
be held by six separate units for the 
purpose of ceiling law. The order of 
S.D.O. was therefore manifestly errone- 
ous and without jurisdiction. AIR 1961 
SC 182 and AIR 1976 SC 1483, Followed. 


H. M. Parekh, for Petitioner; K.-C. 
Bhandari, Deputy Govt. Advocate, for 
the State. - f OEE 
GU/HU/C433/77/PNK/LGC 
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"AIR 1977 NOC 310 (ALL) 
HARI SWARUP, J. l 
The U. P. State Electricity Board, Ap- 


` plicant. v, Mahmood Hasa Khan, Respen- 


dent. 

Civil Revn. No, 2771 of 1976, D/- 20-8- 
1977. i ; 

Civil P.C. (1908), O. 9, R. 13 — Set- 
ting aside ex parte decree — Defendant 
not showing any cause for his absence on 
the date of hearing — Application h=ld 


-liable to be dismissed. 


S. D. Agrawal, for a a 
{U/IU/D546/77/AS 


AIR 1977 NOC 311 (ALL) 
(LUCKNOW BENCH) 
HARI SWARUP, J. 


Brij Mohan and another, Petitioners v. 
State of U. P. and others, Opposite Par- 
ties, 

Writ: Petn. No. 389 of 1970, D/- 25-7- 
(L977. 


Constitution of India, Art. 226 — Mani- 


fest error of law — Rights of parties c2- 
pending on facts — Failure to determme 
questions of fact — Error of law — Orcer 
deciding rights of ‘parties liable to be 
quashed. 


D. N. Maurya, for Petitioners; 
Srivastava, for Opposite Parties, 


IU/1U/D263/77/SBB/KSB 


U, 2, 


AIR 1977 NOC 312 (ALL.) 
: (1977) 3 All LR. 364 
M. P. MEHROTRA, J. 

Dr. O. P, Bhanti, Appellant v, Sri Ram 
Nagina Misra, Respondent. 

Second Appeal No. 2333 of 1969, L,’- 
11-5-1977. - . 

U. P. (Temporary) Control of Rent amd 
Eviction Act (3 of 1947), S. 7-C ().— 
Expression ‘rent lawfully paid’ — Mean- 
ing of — Payment of lesser amount than 
rent actually due is not “rent lawfully 
paid”. 


G. P. Bhargava and A. N. Bhargava, fr- 


‘Appellant; Shyam Narain for Responder3. 
GU/GU/C325/77/SBB/WNG 
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. When can. be. exercised. 
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AIR 1977 NOC 313 (ALL.) 
: (1977) 3 All LR 354 
K. N. SETH, J. — E 
Smt. Fakhra Begam and others, Peti- 


-tioners v. State of U. P. and others, Res- 


pondents. 

Civil Misc, Writ Petn. No. 4916 of 1976, 
D/- 11-4-1977. 

U. P. Imposition of. Ceiling on Land 
Holdings Act (1 of 1961), Ss, 4, 9 — Fami- 
ly arrangement — Essentials of — Whe- 


ther anterior title of the persons claiming `- 
-under it, necessary, 


`. The existence of a prior title is not - 
necessary for upholding the validity of 
the family arrangement. Even if one of 


_the parties to the settlement has ‘no title 
_. but under 


the arrangement the other 
party relinquishes all its claims or titles 
in favour of such a person and acknow- 
ledges him to be the sole owner, *then 
the antecedent title must be assumed and `: 
the family arrangement 
and the Courts will find no difficulty in 
giving assent to the same. Even if bona 
fide disputes, present or possible, which 
may not involve legal claims are settled . 
by a bona fide family arrangement which 
is fair and equitable the family arrange- ` 
ment is final and binding on the parties 
to the settlement. AIR 1966 SC 323 and 
AIR 1976 SC 807 Rel. on. rT 

In the absence of material on record to 
indicate that the family arrangement was - 
arrived at with a view to defeat the ceil- 
ing law, no .such . presumption can be 
drawn merely because such arrangement 
results in ‘reducing the area held by the 
tenure-holder. 


- Markandey Katju, for Petitioners; 
Standing Counsel, for Respondents, 


EU/FU/B854/77/DNK/WNG 





AIR 1977 NOC 314 (ALL) 
: (1977) 3 All LR 352 
K. N. SINGH, J. 
Mangali Singh, Petitioner v. Prescribed 
Authority and others, Respondents, i 
Civil Mise. Writ No. 23 of. 1977, D/- 
28-3-1977. l 
U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961), S.5 (1) Expls. I 
and II —.Power to ignore sale-deed — 


Explanations I and II to S. 5 (1) read 
together confer wide jurisdiction on the 
Prescribed Authority to ignore any deed 


will be upheld ~. 
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of transfer and to treat the land which 
may be subject matter of transfer as be- 
longing to the original tenure-holder, It 


is the substance and not the form which’ 


is material in considering the effect of 
sale deed, In determining the“ceiling area, 
the Prescribed Authority has jurisdiction 
to ignore the transfer or sale deed pro- 
vided it comes to the conclusion that 
notwithstanding the sale deed or muta- 
_ tion of names in the records on or before 
January 24, 1971, the original tenure- 


holder “continued to be in the actual eul- 


tivatory possession of the land, 3 
` Held the Prescribed Authority was 
justified in ignoring the sale-deed- execu- 
ted on 1-1-70 in 
sons in determining the ceiling area of 


their grand-father on the death of the 
original ‘tenure-holder on the basis. of 
evidence that the transferees were 


minors,. that. ` they had no funds of their 
own ard there was no explanation as to 
how they purchased the land, that there 
was no separation in family and that the 
great grand-father and after him the 
grand <ather continued in actual cultiva- 
tory pcssession of land even after 1971. 


R.-A. Sharma, for Petitioner; Standing 
` Counsel, for Respondents, 


EU/FU'B865/77/RSK 


AIR 1977 NOC 315 (ALL) 
: (1977) 3 All LR 287 
K. N. SINGH AND 

N. D. OJHA, JJ. ` 
Life Insurance Corporation of India, 
Kanpur, Petitioner v. State of Uttar Pra- 
desh and others, Respondents, 
Civil Misc, Writ. No. 4470 of 1972, D/- 
22-3-1977. 
U. P. (Temporary) Control of Rent and 
Eviction Rules (1947) R. 6 — Expression 
“his own personal occupation” — Inter- 
pretation of, 
.* The words “his own personal occupa- 

tion” used in R. 6 have to, be construed 
with reference to the facts of each case. 
In the instant case the application for re- 
lease of-accommodation was not made by 
an individual landlord but by the Life 
Insurance Corporation of India the owner 
of the premises in question which isa 
body corporate having been incorporated 
under the Life Insurance Corporation Act 
1956, for occupation of its staff. The 
words “own” and “personal” occupation 
have therefore to be construed in that 
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favour of great grand-. 


A. LR. 


light. Accordingly it was held that the 
need of Life Insurance Corporation to 


“accommodate its employees would be the 


need of the landlord within the meaning 


af R. 6. 1976 All LJ 478 and AIR 1968 , 


- SC 175 and 1976 U. P, R, C, C. 329 Rel. on. 


S. D. Agarwal, for Petitioner; be 
Nath Singh, for Respondents, 


DU/EU/B425/77/AS 





AIR 1977 NOC 316 (ALL) 
: (1977) 3 All LR 222 
M. P, MEHROTRA, J, 


Nandjee Sahu, Appellant v, Smt. Man- , 


gal Bachia and others, Respondents. 
Second Appeal No. 51 of 1964, D/- 7-2 
1977. 


Limitation Act (1908), Art. 132 — Ex- 
pression ‘charge’ —— Meaning of—Charge’ 
includes a mortgage, 


Ganesh Pal, R. Pande and Dhananjai 
Prasad for Appellant; Yatinder singh for 
Respondents, 


CU/DU/A808/77/SBB 


AIR 1977 NOC 317 (ALL) 
:1977 All WC 174 
K. N. SETH, J. 
Jhandu Singh, Petitioner v. District 
Judge, Fatehpur and others, Respondents. 
Civil Misc, Writ No, 814 of 1976, D/- 
13-1-1977. ia 
(A) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), S. 21 — Rules under Act, R. 17 — 
Application by landlord to evict tenant on 


ground that building being dilapidated ) 


needed to be reconstructed — Plan of 
proposed building approved by Nagar 
Palika filed — Prescribed authority satis- 
fied as to landlord’s capacity to recon- 
struct — Tenant failing to prove that 
landlord had not requisite ‘capacity — 
Requirements of R, 17 were fully satisfi- 
ed. ` . 


(B) U. P. Urban Buildings (Regulation 

of Letting, Rent and Eviction) Act (13 of 
1972), S. 21 (1) (b) — Ground of eviction 
under — Nature of, 
_ Ground of eviction under S. 21 (1) (b) 
is an independent ground justifying an 
order of eviction of tenant and therefore 
if the building is in such a condition that 
it has to be pulled down and reconstruct- 
ed the Prescribed Authority can grant 
permission for eviction of the tenant, 


yw 


“my 
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(C) U. P. Urban Buildings (Regulation ` 


of Leiting, Rent and Eviction) Act (13 ef 
1972), S. 21 (1) (a) — Applicability, 

For the applicability of S. 21 (1) (a) 
it is not necessary that the buildirg 
should be in a dilapidated condition ard 
the owner may need the building for his 
personal residential use in its existing 
form or after demolition and new com- 
struction although the building may nt 
be in a dilapidated form. 

(D) U. P. Urban Buildings (Regulatien 
of Letting, Rent and Eviction) Act (13 =f 
1972), S. 21 (1) (a} & (b) and Proviso — 
Applicability of Proviso. 

The proviso which 
need of the tenant shall also be consider- 
ed is applicable to S, 21 (1) (a) only and 
not to a case which falls under S. 21 (1) 
(b) and therefore where the building is 
in a dilapidated condition and is requirad 
to be demolished. and reconstructed 10 
question of considering the need of tze 
tenant could arise for the condition of 
the building itself would not justify iis 
use for any purpose, 

R. K. Asthana, for Petitioner; A, Ñ, 
Bhargava, for Respondents. 
CU/DU/A802/77/GNB 


AIR 1977 NOC 318 (ALL) 
` 21977 All WC 102 
M. N. SHUKLA AND 
GOPI NATH, JJ. — 

Deo Nath, Petitioner v, City Board, 
Shahjahanpur and others, Respondents. 

Civil Misc. Writ No, 1854 of 1976, D/- 
28-10-1976, 

U. P. Municipalities Act (2 of 1913), 
S. 211 — Removal of encroachment — 
Notice to owner or occupier — Oral 
notice not sufficient compliance of law 

It is incumbent on the Board to serve 
a written, individual notice on the owrer 
or occupier of the building before taking 
action under S. 211 of the Act for the 
purpose of removal of alleged projection 
or encroachment. and an oral notice daas 
not satisfy the requirements of law. | 

It is apparent that whereas S. 186 pro- 
vides for a written individual notice, Sez- 
tion 211 does not ‘use the word written. 


But mere omission to prefix the wcrd ` 


“Notice” by “written” is not conclusive 
on the point as to whether written notce 
was still not contemplated by the legis- 
lature. If on examination of the entre 
scheme of the Act, it is found that the 


requires that the exigencies of the situation 
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relevant provisions cannot be adequately 
applied to the "practical circumstances of 
the case as they arise and mere oral 


:notice would not be feasible, it will have 


to be laid down that by necessary impli- 
cation the notice given under S. 211 must 
also be a written and individual notice. 


The right of appeal is a very valuable: © 


right and its utility must be preserved by 
law. It is by no means common in judi- 


cial experience to come across appeals 
against oral orders or directions passed 
on the alleged breach of some oral 


. notice. That would give rise to utter con- 


fusion. A mere oral notice cannot meet 
and serve as 
proper guide to the individual concerned 
for the purpose of availing himself, of the 
remedy of appeal. 

The relevant entry in column 2 of the 
Schedule against S. 211 noted in column 1 
reads, “to issue a notice for.:the removal 
or alteration of a projection”, Thus, the 
duty cast by S, 211 is “to issue” a notice . 
for removal or alteration. Established 
usage demonstrated that it is only a writ- 
ten notice which is “issued” and not oral 
notice, Therefore, it would ‘be erroneous . 
to hold that S. 211 contemplates any oral 
notice, 

Further, the mode of service prescribed 
by S. 303 of the Act by necessary impli- 
cation means a “written Notice” and 
therefore an oral notice under $S. 211 is 
ruled out by the provisions of the Act ii- 
self. When the statute contains a specific 
provision in this regard there is no room 
left for any speculation. 

G. F. Mathur, for Petitioner; A. K. 
Sharma, M. Asif Ansari and Standing 
Counsel, for Respondents, 


LT/CU/E843/74/AYP/MVJ 





AIR 1977 NOC 319 (ALL) 
: (1977) All LR 107° 
M. N. SHUKLA, J. 

Ram Pratap Singh and another, Peti- _ 
tioners v. District Dy. Director Consoli- 
dation-cum-Collector, Allahabad and 
others, Respondents, 

Civil Misc. Writ No. 
5-8-1976. 

(A).U, P. Consolidation of Holdings Act 
(5 of 1954), S.48 (3) and (1) — Dismissal 
of revision by Deputy Director—Another 
Deputy Director cannot set aside dismis- 
sal as one Deputy Director is not subor- 
dinate to another — Fact that dismissal 


3100 of 1972, D/- 
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was on ground of limitation and ‘not on 
merits makes no difference. - 1870 R.D. 
(HC) 489 Distinguished. 

(B) U. P. Consolidation of Holdings Act 
(5 of 1954), S. 132 — Sirdari rights ob- 
tained by petitioners by virtue of decree 
passed under Tenancy Act declaring them 
-to be hereditary tenants — Consolidation 
authorities have no power to hold decree 
as illegal on ground 
prior to date of vesting or that land in 
dispute was land covered with water, 

S. K. Misra and Bashir Ahmad, for 
Petitioners; Ali Imam Naqvi and &. B. 
Garg, for Respondents, 


KT/AU/E259/76/JHS/RSK 


AIR 1977 NOC 320 (ANDH PRA) 
GANGADHARA RAO, J, 
‘Kothapalli: Malla Reddy, Petitioner v. 
The Govt. of Andhra Pradesh and others, 

Respondents, 

Writ Petn, No. 5988 of 1975, D/- 16-6- 
1977. ; 

A, P, (Andhra Area) Village Offices 
Service Rules (1969), R. 75-A — Nature 
of rule is procedural — Parties can avail 
of remedy under so long as the proceed- 
ings are pending and not become final — 
Statutes dealing with procedure and le- 
‘gal remedies have retroactive opera- 
tion — Government held had jurisdic- 
tion to entertain the revision under 
R. 75A, (Interpretation 
Procedural Statutes — Have retroac- 
tive operation.) W.P. No. 4810 of 1975 
D/- 10-11-1976 (Andh Pra) Foll. AIR 1968 
Andh Pra 1 (FB); 1973 Lab IC 899 (Andh 
Pra) (FB) Dist. 

I. Koti Reddy, for Petitioner; Govt. 
Pleader for Revenue (NS) (for Nos. 1 & 
2.) and E. Ella Reddy (for No. 3), for 
Respondents. 


IU/TU/D289/77/AGT 





AIR 1977 NOC 321 (ANDH PRA) 
: (1977) 1 APLJ (HC) 391 
S. H. SHETH, J. 

V. .Veerabhadramma, Appellant v. P. 
Ramiah and others, Respondents. 

Second Appeal No. 232 of 1975 and 
cross objections, D/- 23-2-1977. 

(A) A. P. (Andhra Area) Tenancy Act 
(18 of 1956), S. 12 — Written notice by 
legal representatives exercising option to 
continue tenancy on death of cultivating 
tenant — Neither Act nor rules preserik- 
ing any particular form of notice — Re- 
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that it was passed | 


of Statutes — 


ALR. 


mittance of rent amount by legal repre- 
sentatives by M.O. within two months 
from date of death of tenant — Landlord 
not taking any action for one full year 
and legal representatives continuing as 
tenant — Subsequent remittance of rent 
amount for the year following death of 
tenant — Circumstances, held sufficient 
to satisfy requirements of S. 12 about 
serving written notice, 


(B) A. P. (Andhra Area) Tenancy Act 
(18 of 1956), Pre., S.12 — Object of Act—- 
S. 12, if inconsistent with object of Act. 


Andhra Pradesh (Andhra Area) Te- 


nancy Act 1956 is a measure of agrarian 
reform. It has been enacted with the ob- 
ject of protecting the tenants of agricul- 
tural lands. Indeed it is intended to do 
away with absentee landlordism with the 
object of encouraging actual cultivators 
to cultivate their lands and to enjoy pos- 
session thereof, To provide in S., 12 that 
an ignorant tenant, if he wants to con~ 
tinue the tenancy, shall serve a written 
notice on his landlord after the death of 
his father within a period of three months 
is to introduce a trap which instead of 
proteciing the tenant exposes him to 
eviction, Section 12 . therefore is incon- 
sistent with and repugnant to any well- 
conceived scheme of agrarian reform. 
And the earlier S. 12 of the Act is re- 
pealed the better it is for the welfare of 
the agrarian community. (Obiter) 


A. Hanumantha Rao for Appellant, and 


for Respondent in cross objections. M. 
Chandrasekhara Rao, for Respondent, 
and for cross objections. 
FU/GU/C63/77/SSG 





AIR 1977 NOC 322 (CAL) 
SABYASACHI MUKHARJI, J. 
Durgapur Projects Ltd., Petitioner v, 

Graphite India Ltd., Respondent, 

Matter No. 264 of 1973, D/- 20-6-1977. 

(A) Arbitration Act (1940), S. 30 — 
Alteration of award — Alteration bearing 
signature of Arbitrators — Award held 
not bad. 

The Arbitrators are competent to alter 
and correct the typed portion of the 
award before making the award. There- 
fore if the alteration in award bears the 
signature of Arbitrators it could not be 
contended that the Arbitrators had acted 
improperly without application of their 
mind and the award could not be held 
bad, 


i 


4977 


(B) Arbitration Act (1946), S. 30 — Ab- 
sence of separate award for each claim — 
Claims dealt separately — Held no il- 
legality in procedure, 


It is true that if a procedure had beer 
agreed upon, the Arbitrators should fol- 
low that procedure and violation of that 
procedure, in the ‘absence of any cogent 
reason, would make the decision of the 
Arbitrators or the Umpire vulnerable ta 
attack. But, in the instant case, the agree- 
ment was only to the extent that the 
claims of the two parties should be dealt 
with separately. That agreement, did nož 
postulate that these claims will have te 
be made the subject mactter of two cif- 
ferent and separate awarcs. These claims 
have been dealt with separately and in- 
corporated in one award. Therefore th2re 
was no illegality in the procedure fol- 
lewed by the Arbitrators, 


(C) Arbitration Act (1940), S. 39 — im- 
terference by High Court — Appar2nt 
error in award necessary for interfererce, 


In order to interfere with the decis.on 
of the Arbitrators, there must be an 
error apparent onthe face of the award. 
An error either of fact or of law which 
has to be proved by a process either of 
reasoning or examinition of facts, cannot 
be an error apparent on the face of zhe 
award, AIR 1960 SC 137 Foll. AIR 1975 
SC 424 Dist, 


Sankardas Banerjee and P, K. Sen, for 
Petitioner; A. C. Bhabra and Bhasxar 
Gupta, for Respondent, 


HU/HU/D155/77/SBB/KSB 


AIR 1977 NOC 323 (CAL) 
DIPAK KUMAR SEN, J. 


Binani Brothers Private Ltd., Plain-if? 
v. Hindustan Cables Ltd., Defendant, 


Suit No, 722 of 1967, D/- 27-5-1977. 


(A) Contract Act (1872), S. 63 — Whe- 
ther plaintiff was. guilty of inordinate de- 
lay in delivery of the goods — Defendant 
held liable for increased price consequ2ni 
on devaluation of Rupee. 

The plaintiff claimed to be an impor- 
ter and/or dealer of non-ferrous metals 
and alloys including pig-lead. It was al- 
leged that pursuant to the cffer made by 
the plaintiff in its two letters both dazed 
the 6th December 1965 against tender in- 
vited by the defendant, accepted by <he 
defendant by its telegram dated the 3th 
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December 1965 and confirmed by the for- 
mal purchase order of the defendant 
dated the 20th/22nd January 1966, the 
plaintiff agreed to import and supply 800 
tonnes of pig-lead to the defendant, 600 
tonnes were to be delivered by December 
1965 and the balance 200 tonnes by Janu- 
ary 1966. It was alleged that pursuant to 
and in terms of the aforesaid the plain- 
tiff had duly delivered 598.0815 tonnes of 
pig lead to the defendant and had been 
duly paid therefor. It was alleged that 
the time for delivery of the balance quan- 
tity of 200 tonnes pig lead was duly ex- 
tended and/or the defendant waived the 
stipulation as to time, It was alleged that 
the plaintiff had delivered the said ba- 
lance quantity of tonnes of pig lead to 
the defendant on or about the 28th July, 
1966, 


Held by the telegram dated the 8th 
September 1966 the defendant admitted- 
ly accepted the offer of the plaintiff con- 
tained in its letters dated the 6th Decem- 
ber, 1965. The letters contained many 
important terms including. those relating 
to import licence, adjustment of Duties 
and Sales Tax. It was not correct to say 
that only the terms specifically set cut 
in the telegram were accepted and form- 
ed part of the contract and all other 
terms in the letters were rejected, 
Initially there was delay cn the part of 
the defendant in furnishing the import 
licence, which made it impossible for the 
plaintiff to deliver according to the sti- 
pulated schedule. Delivery of the first 
instalment being in February, 1966 the 
reasonable time for delivery of the se- 
cond instalment according to the tenor of 
the contract would be March and not 
earlier and shipping space was not avail- 
able in March as also in April 1966. What 
was the reasonable time for delivery of 
the balance 200 tonnes was a question of 
fact and it was for the defendant to esta- 
blish what was such reasonable time as 
admittedly the stipulated date was given 
a go-by. Hence the delay in the shipment 
of the said 200 tonnes could not be held 
to be inordinate. Under S, 63 a party to. 
a contract can always waive the stipula- 
tion as to time for the performance of 
the contract. In this case the defendant 
had in fact -waived the stipulation as to 
delivery by accepting the goods out of 
time and. also agreeing to pay the in- 
creased price consequent to the devalua~ 
tion, The defendant was liable for the in- 
creased price of the goods resulting from 
devaluation of the- rupee, (1968) 1 All 
ER 113 Dist. 


150 
(B) Letters Patent (Cal) Cl. 12 — Whe- 


ther High Court had utiche to en- . 


tertain suit. 


Payment for the supply of goods was 
received by the plaintiff through its 
Bank namely Grindlays Bank Ltd. The 
plaintiff was bound to carry out the 
direction of the defendant and deliver 
‘the goods t No. 38, Strand Road and in 
the absence of any contract to the con- 
trary the defendant was liable to pay its 
creditor viz the plaintiff at its business 
address within the said jurisdiction. 

Held that these parts of the plaintifs’ 
cause of action had arisen within the 


jurisdiction of the Calcutta High Court. 


Though the defendant had contended that 
the plaint zs originally filed did not dis- 
close the iacts alleged after the amend- 
ment and leave under Cl. 12 of the Let- 
ters Patent was given wrongly, the de- 
fendant at no time applied for revoca- 
tien of such leave, The suit was brought 
to hearing in the regular course. At this 
stage it was immaterial whether the 
leave under/Cl. 12 of the Letters Patent 
was given properly or otherwise. An issue 
as’ to jurisciction had been raised and 
the Court had to decide independently 
_ whether it had jurisdiction or not to en- 
tertain the suit. Hence the Calcutta High 
Court had jurisdiction to entertain the 
suit for compensation. AIR 1953- SC 472, 
AIR 1959 Cal 616, (1899) ILR 26 Cal 715 
Rel, on. F i 
HU/HU/C734/"7/DHZ 





AIR 1977 NOC 324 (CAL) 


PRADYOT KUMAR BANERJEE AND 
GANENDRA NARAYAN RAY, JJ. 
Lake Place Co-operative Housing So- 
ciety Ltd. end another, Petitioners v. Dr. 
-Basudev Banerjee, Respondent. 


Civil Rule No. 1788 of 1976, D/- 19-5- 
1977. 

Constitutizn of India, Art. 227 — In- 
terpretation. put forward of the concerned 
‘Bye-law by the Co-operative Tribunal 
amounting to gross miscarriage of justice 
— High Court held, competent under 
Art. 227 to interfere with order passed by 
the Tribunal. AIR 1968 SC 222 Followed, 

Ranadeb Chowdhury, Bikash Ch. Sen, 
Biswajit Ckowdhury and Aloke Kr. Bis- 
was for Pet:tioners; D. K, De and P. Gan- 
guly, for Respondent. 


TU/TU/D402/77/CWM 
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AIR 1977 NOC 325 (CAL) 
: (1977) 1 Cal LJ 237 
M. N. ROY, J, 


Probodh Chandra Roy, Petitioner v. 
Life Insurance Corporation of India and 
others, Respondents. 


Civil Rule No. 1602(W) of 1969, D/- 


18-2-1977. 


Constitution of India, Art, 226 (3) (as 
amended by Constitution (Forty-second 
Amendment) Act (1976) ) — “If any other 
remedy for such redress is provided for 
by or under any ether law for the time 
being in force” — Meaning of, 


Although ordinarily a suit would be a 
bar in terms of Art. 226 (3), as the 
same would come within the words 
“other - remedy”, there may be extra- 
ordinary circumstances or cases eg. 
where action is taken. under an invalid 
law, or arbitrarily and even without the 
sanction of law, the High Court may in- 
terfere to avoid hardship to a party 
which will be unavoidable if the quick 
and more efficacious remedy envisaged 
by the present Art. 226 as amended is not 
allowed to be invoked. That apart, in 
case an inferior court or Tribunal of first 
instance acts wholly without jurisdiction 
or patently in excess of jurisdiction or 
manifestly conducts the proceedings be- 
fore it in a manner which is contrary to 
the rules of natural justice and, all ac- 
cepted rules of procedure and which 
shocks the superior Court’s sense of fair 
play, the power to issue the prerogative 


writ of certiorari to correct the error of 


the Court or Tribunal of first instance, 
even if an appeal to another inferior 
Court or Tribunal was available and re- 
course was not . had to it or if recourse 
was had to it, was confirmed what ex facie 
was a nullity, would be available. The lan- 
guage of the present Art. 226 has not 
thus created a total ban or bar in respect 
of the High Courts power of interfer- 
ence in appropriate cases. But in cases 
which do not come or fall under the 
aforementioned categories or in cases 
where there is other remedy available in 
the concerned statute or the rules and 
regulations framed thereunder, the ban 
imposed is absolute. In all pending cases 
when the point of abatement, is raised, 
the Courts should and will have to deter- 
mine the same first, . 


Noni Coomar Chakrabartti, Dhruba 
Kumar Mukherjee, Somendra Chandra 
Basu, Rathindra Nath Das, Shib Kumar 


aw 
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. Majumdar, for Petitioner; M. N. Sen ane 
Prosanta Kumar Ghose, for Respondenzs. 


CU/CU/A962/77/DHZ 


AIR 1977 NOC 326 (DELHI) 
: 1977 Ren. C. J, 879 
H. L, ANAND, J. 
Smt. Sumitra Devi, Petitioner v. Swa- 
ran Singh, Respondent. 
C. M. (MAIN) No, 141 of 1976, D/- 11-3- 
1977. 


Civil P. C. (1908), Ss. 47 and 151 — 
Slum Areas (Improvement and Clearance) 
Act (1956), S. 19 (1) (a) — Execution of 
eviction order — Objection that the order 
was nullity for non-compliance of S. 19 
(1) (a) of Slum Act — Pending investiga- 
tion into objection, 
could be stayed. 


Where in execution of an order for 
eviction, the petitioner tenant filed an 
objection that the premises in question 
were situated in a slum area and that the 
order was a nullity as previous written 

» permission of the 
was not obtained for proceedings for evi- 
ction as required by S, 19 (1) (a) of the 
Slum Areas (Improvement and Clearar.ce} 
Act, after commencement of Slum Areas 
(Improvement and Clearance) Amend- 
ment Act, 1964, and prayed for stay cf 
execution pending investigation into ok- 
‘jection, f 

Held: the, question whether the premi- 
ses in dispute was part of a slum aree cr 
not required investigation and could not 
be decided on the basis of the material 
available either in the original proceec- 
ings or with the objections filed by the 
petitioner, Ordinarily, therefore, where 
objections were admitted to a hearing and 
the Controller is still to decide if tke 
proceedings, which led to the order, were 
competent and, if not, whether the evic- 
tion order would be void, it:is but pro- 
per that, pending such an investigation, 
the immovable property should be main- 
tained in status quo, so that unnecessary 
hardship is not caused to the tenan: in 
occupation. Prima facie, however, it ap- 
pears that the objection suffers from a 
serious infirmity and there is a likelikocd 
of the objection being turned dowr cn 
the basis of the law laid down by the 
Supreme Court (AIR 1979 SC 1475). That. 
being so, it. is difficult to uphold 
claim of the petitioner to the interim 
protection of stay of dispossession. 


whether execution © 


competent Authority ` 


the - 
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R. S, Oberoi, for Petitioner; A. K. Tan- 
don, for Respondent, 


HU/HU/D133/77/VSS 


AIR 1977 NOC 327 (DELHI) 
: 1977 Ren. C, J. 881 
H. L. ANAND, J. 
Narinder Singh, Appellant v. Rattan 
Chand, - Respondent. 
S. A. O. No. 64 of 1976, D/- 14-2-1977, 
(A) Delhi Rent Control Act (1958), Sec- 
tion 14 (1) (e) — Bona fide .need of the 
landlord — Determination of — Require- 
ments and considerations. ; 
It is true that in determining the real 
need of a landlord for accommodation one 
must not ignore the social conditions in 
the country, but it is equally important 
that due consideration is given to the 
standard to which the landlord has, over 
the years, been accustomed.. The Act does 
not deny the right of a landlord to make 
himself reasonably comfortable even 


‘though it may not encourage a landlord . 


to claim a fabulous manner of living in 
the context of the social surroundings. 
Having regard, therefore, to the need 
of the family immediately dependent’ on | 
the landlord and the incidental need of 
the married children and the parents of 
the landlord it could not te said that the 
landlord was acting unreasonably in his 
plea for more accommodation or in his 
claim that the present’ accommodation 
was not sufficient for his requirements. 
(B) Delhi Rent Control Act (1958), Sec- 
tion 14 (1) (e) — Bona fide requirement 
of the landlord — Subsequent events or 
hew circumstance cannot be taken into 
account in determining the need — If the 
Court has taken such circumstances into 
consideration, the infirmity -does not 


vitiate the order .in this case. 


G. 5. Vohra, for Appellant; B, N. Kir- 
pal, for Respondent.. 


HU/HU/D131/77/AGT/KSB 


AIR 1977 NOC 328 (GAU) 
(IMPHAL BENCH) 
BAHARUL ISLAM, J. 
Jamunaram Kahar, Appellant v. Sachi- 

nanda Pandey, Respondent. 
S. A. No. 11 of 1972, D/- 1-4-1977, 
Civil P.C. (1908), O. 6, R. 17 — Am- 
endment of plaint — Can be allowed to 
avoid multiplicity of suits — Written 
statement allowed to be amended incor- 
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porating new case — Cannot be taken 
into consideration. 


An amendment cannot be allowed by 
the Court for mere asking by a party 
and applications for frivolous. amend- 
ments can be disallowed, They can 
be allowed only for the purpose of 
determining the real questions in con- 
troversy between the parties. Amend- 
ments which introduce a new case, 
amendments prayed for at an inordinate- 
ly late stage will ordinarily be disallow- 
ed, Amendments may be allowed to avoid 
multiplicity of proceedings also. In the 
instant case, in view of the defendant’s 
denial of plaintiff's title to the suit pro- 
perty-and his denial of relationship of 
landlord ard tenant between him. and 
the plaintiff, the Court rightly allowed 
the plaintiff to amerd the plaint instead 
of driving the plaintiff to bring a fresh 
suit for title and to avoid multiplicity of 
suits, But by the amendment of the writ- 
ten statement the defendant incorporated 
entirely a new case, giving a go by to his 

' ease set up in his first written statement, 
namely, that M was the owner of the 
property and that he entered into an 
agreement to purchase the suit land from 
M and setting up a new case, namely, 
thet M had no right. title and interest in 

the suit property to enter into an agree- 
ment with him and to sell the property 
either to him or to the plaintiff, and that 

he (defendant) was the tenant under C 

and not under M. -The amendment was, in 

violation of the law leid down under O.6 

. R. 17 C.P.C. The amendment was un- 
merited and illegal and cannot form the 
part of a valid pleading and has to be 
left out of consideration. 

T. Bhubon Singh, for Appellant; K. 
Mishra, M. Gharugopal Singh, for Res- 
pondent. 

HU/HU/C884/77/MVI 


AIR 1977 NOC 328 (GAD) 
BAHARUL ISLAM AND K. 
LAHIRI, JJ. 

Hargobinda Das, Petitioner v. The 
Assam Board of Revenue and others, 

Respondents. 


Civil Rule No. 153 of 1973, D/- 


21-1-1977; 
(A) Assam Land Records Manual, 
R. 105 (3) — Whether statutory 


— Binding nature of. 


Rule 105 (3) is an executive in- 
struction and has no statutory force 
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28-3-68 has not 


A.I. R. 


and so is not enforceable in a Court 
of Law but being mandatory it is ex- 
pressly binding on the, officer who - 
proceeds to conver; an annual patta 
into periodic and if he fails to carry 
out the instruction his act will 
be binding on his superior authority. 
(B) Assam Land and Revenue Re- 
gulation (1 of 1886), S. 151 — Assam 
Land Records Manual, R. 105 (3) — 
Revisional powers under S. 151 — 
Scope — Asstt. Settlement Officer 
disobeying R. 105 (3) while convert- 


ing annual patta into periodic — His 
order set aside in revision — Vali- 
dity. 


The powers of the revisional autho- 
rity under S. 151 are very wide and 
it can pass any -order it thinks pro- 
per in the facts and circumstances of 
a case and therefore where the re- 
visional authority set aside the order 
of the Asstt. Settlement Officer con- 
verting ‘the annual patta of land in- 
to periodic on the ground that the of- 
ficer had disobeyed the salutary exe- 
cutive instruction, namely, R. 105 (3), 
the revisional order cannot be said to 
be without jurisdiction or illegal. 

(C) Constitution of India, Art. 226 
— Assam Land and Revenue Regula- 
tion, (1 of 1886), S. 151 — illegal 
order — Interference under Art. 226. 

Mere illegality of a revisional order 
under S. 151 would not call for in- 
terference by the High Court in a 
petition under- Art. 226. for a writ of 
certiorari. k 

(D) Assam Land Records Manual, 
R. 105 — Assam Govt, Order No. 
RS. 148-67-155, Dt, 28-3-68, Para 5 — 
Effect of Para 5 on R. 105. 

Para 5 of Assam Govt. Order D/- 
replaced Rule. 105 
but has been issued by way of expla- 
nation of and in addition to R. 105. 

P. N. Goswami, S. K. Baruah, for 
Petitioner; B. K. Goswami, G. 
Das, for Respondents. 
EU/FU/B792/7171/GNB/GMJ 


AIR 1977 NOC 336 (GOA) 
TITO MENEZES, J. C, 

Maria Artimisia Ferreira and others 
Applicants v. Maria Arcangela Ana 
Conceicao Especiosa Silveira, and 
others, Respondents. 

Civil Revn. Appln. No. 41 of 1976, 
D/- 17-2-1977. 


not . 


: garh Dehati Co-operative 


1977 | 


Limitation Act (1963), S. 14 — Can- 
donation of delay in filing Revision 
application — Benefit of Sec. 14 — 
When available — Remedies by way 
of appeal to District Court and Revi- 
sion to High Court available — Held, 
both proceedings should be invoked 
to save limitation, 
S. 115), i 

One of the essential conditions “or 
attracting the provisions of S, 14 is 
that the other court where the p- 
peal was being pursued should be 
unable to entertain the proceeding 
for want of jurisdiction or for any 
other cause of like nature. In the pre- 
sent case the. applicants were entitl- 
ed to file an appeal: in the District 
Court as well ‘as a revision applica- 


tion in -the High Court, but without. 


invoking both the proceedings to 
save limitation chose to file appz2al 
in the District Court alone seeking -n- 
terim relief and the District Court 
Í did entertain the proceedings and 
dismissed it after considering the 
question of limitation. It cannot there- 
fore be said that the other- Court, 
that ‘s the District Court was unable 
to entertain the proceedings within 
the meaning- S. 14 (2) of the Limiza- 
tion Act, Under the circumstances of 
the case the revision application is 
barred by limitation. AIR 1977 Coa 
8, Distinguished. ' . 

P. Mulgaonkar; for Applicants; A. 
Lobo, for Respondents Nos. 1 to 5. 
GU/GU/C228/77/AS/MVI 


AIR 1977 NOC 331 (HIM, PRAJ 
“  :1976 ACJ 443 
C. R. THAKUR, J. 
Smt. Kalawati, Appellant v: Nala- 
Transport 
Society Ltd, Respon- 
dents . 

F. A. O. Nos. 22, 23, 24 and 26- of 
1970; D/- 21-7-1976. 

Motor Vehicles Act (1939), S. 110B 
— Negligence — Kutcha road giving 
way and resalting in fall of bus in 
Khud — No negligence of diver. 

Where the tyres of the bus stuck 
into the earth of the Kutcha road 
and the portion of the road gave vay 
with the result that the bus fell into 
the Khud and a few passengers died 


and another, 
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(C. P. C. (1968), 


153. 


in the accident, held that the act 
was inevitable and beyond control of 


the driver and it could not be said 
that he’ was negligent, Held, fur- 
ther, assuming the bus was over- 


crowded, it could not be said that the 
portion ‘of the road, which: had be- 
come very vulnerable by constant ply- 
ing of the’ vehicles, gave way be- 
cause of the impact of over-crowd- 
ing; nor was the driver responsible . 
for over-crowding, because. if there 
was any over-crowding that could be 
attributed only to the conductor who 
is responsible for issue of tickets. 


IT/KT/D194/76/JHS 


AIR 1977 NOC 332 (HIM. PRA.) 
T. U. MEHTA, J, 

Tarlok Chand Butail, Plaintiff v. 
Union Co-operative Fire and General 
Insurance Society Ltd. and others, 
Defendants. 

Civil Suit No. 5 of 1973, D/- 31-5- 
1977. : l 


(A) Arbitration Act (1940), Sec. 8 — 
Contract of insurance — Dispute —. 
Appointment of arbitrator — Serious 
allegation of fraud in the contract —~ 
Arbitrator not asked to give his award 
on the question of validity or other- 
wise of the contract of insurance be- 
tween the partiés — Appointment of 


. arbitrator held was not illegal. 


(B) Evidence Act (1872), Sec. 115 — 


Estoppel — Question of jurisdiction of ~- 


Court — Insurance contract — Claim- 
ant filing proceedings u/s. 20 Arbitra- 
tion Act in Court at Simla — Insur- 


ance Co. filing objections and raising 
plea that only Court at Chandigarh 


- had exclusive jurisdiction in such: nat- 


ter — Held, the claimant had wrong- 
ly invoked the principle of estoppel. 

(C) Civil P. C. (1908), S. 20 — Con-: 
tract Act (1872), S. 28 — Cause of 
action — Insurance contract — Con- 
ferring jurisdiction on particular 
Court by agreement — Validity. 

If a particular Court, which is in- 
vested with the sole jurisdiction to 
try a particular cause, by agreement 
between the parties to a contract, kas 
no jurisdiction under the- provisions 
of the Code of Civil Procedure, then 
investment of jurisdiction in that 


Court by agreement, even ~with the 
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‘help of a deeming clause, would be 
contrary to public policy, However, if 
the Court which is invested with such 
exclusive jurisdiction is found to be 
one of the Courts which has jurisdic- 
tion under the provisions of the Code 
of Civil Procedure, then it is open to 
the parties to prefer that. Court with 
exclusive. jurisdiction to try the cause 
in question. 


According to the explanation to 
S. 20 of the Civil P, C. -sọ far as the 
corporation is concerned, a suit can 
be filed against it at the place where 
its principal office is situated or at 
any other place where its subordinate 
office is situated provided any cause 
of action has arisen at such a place. 

The proposals were made and ac- 
cepted at Simla and Cover Notes 
along with the bank receipt of the 
cheque for the first premium were 
sent to the Divisional .Office of the 
Company at Chandigarh. It was the 
Chandigarh office which- eventually 
issued and executed the: two policies 
embodying all the terms of the con- 
tracts of. insurance between the par- 
ties. These policies were thereafter 
_ sent to the claimant at Simla from 
Chandigarh. It is also evident from 
the Cover Notes that the parties 
agreed to “usual terms and conditions” 
of insurance, but these terms and 
conditions of the insurance were re- 
duced in writing only in Chandigarh 
when the policies were issued, there- 
fore; ‘the two policies are the written 
documents embodying these terms 
and conditions. The terms and con- 
ditions having been reduced to writ- 
ing, the two policies, which were issu- 
ed at Chandirah and sent to the 
claimant at Simla, were the 
documents evidencing these terms and 
conditions. 


Held, (1) that the policy decraents 
issued by the Insurance’ Company 
from Chandigarh would be the only 
written documentary evidence which 
would exclude under Section 91 of 
the Evidence Act any oral 
on this matter. Under the circum- 
stances, the contention of the claim- 
ant that these policy documents were 
merely formal in nature and were of 
little consequence so far as the cause 
of action is concerned, cannot be ac- 
cepted. 
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. decide the dispute. 


only © 


evidence* 


A.LR. 


(2) That even under the provisions 
of Section 20 of the Code of Civil 
Procedure and even apart from ‘the 
deeming fiction contemplated by the 
jurisdiction clause in the 
Courts at Chandigarh had jurisdiction 
in the matter. Therefore, if-the par- 
ties to the: contract selected Courts -at 
Chandigarh as having jurisdiction, the 
said agreement cannot be considered 
as offending public policy under Sec- 
tion 28-of the Contract Act, On the 
question of jurisdiction therefore the 
Court at Simla had no jurisdiction in 


‘the matter. 


(D) Arbitration Act (1940), Ss. 20, 8 
and 9 — Insurance Contract — Dis- 
pute — Reference of dispute to arbi- 
trator — Unilateral reference by one 
of parties is illegal. 


Reading Ss. 8 and 9 together it fol- 
lows that in a given case it is possi- 
sible for one of the: parties to the dis- 
pute to appoint a sole arbitrator to 
These sections 
are with reference to the “appoint- 
ment” ‘of an arbitrator or arbitrators 
and do not speak as to, how the arbi- 
trator or arbitrators so appointed 
should enter into a reference. Nor do 
they say as to whether one of the 
parties to the dispute can, without 
the consent of.the other party, deter- 


‘mine the points of dispute on which 


reference should be made to the ap- 
pointed arbitrator.- In other words, 
though both these sections refer to 
the procedure by which the arbitra- 
tor or arbitrators are required to be 
appointed they speak nothing about 
the manner in which the disputed 
questions are required to be referred 
to the arbitrator or arbitrators so ap- 
pointed. 


Sub-section (2) of S. 20 “provides 
for the manner in which the applica- 
tion should be made, Sub-see. (3) pro- 
vides for the issuance of show cause 
notice and sub-section (4) says - that 
where no sufficient cause is shown 
the Court shall order the agreement 
to be filed, and shall make an order 
of reference to the arbitrator appoint- 
ed by the parties, whether in the 


agreement or otherwise, or where the 


parties cannot agree upon the arbi- 
trator, to an arbitrator appointed by 
the Court, Thus according to this 
sub-section, it is the Court which can 


policy the. . 


X. 


PY 


“ance with law, It 


1977 ` 


make reference to the arbitrator eifher 
appointed by the parties or appointed 
by the Court. According to sub-sec- 


tion (5) the arbitration proceedings © 


thereafter are to be started in accord- 
is thus evident 
that Section 20, unlike Sections 8 and 
9, embodies within itself a complete 
procedure not only for the ptirpose of 
making an appointment of an arbiira- 
tor but also for the purpose of mak- 
ing a reference of the disputed ques- 
tions to the arbitrator so appointed. 
The Arbitration Act itself. does ` not 
make any specific provision with regard 
to a joint reference of disputed ques- 
tions between the parties. However, 
it is a basic «postulate of every arbi- 
tration proceeding that parties to 
these proceedings should come to an 
agreement not only with regard tc an 
appointment of an arbitrator but also 
with. regard to the points which are 
required to be referred to ‘the said 


arbitrator. It must be noted here chat: 


the Arbitration Act is a special stazute 
which either excludes or limits the 
ordinary jurisdiction of Civil Courts to 
decide disputed questions of civil na- 
ture between the parties. It is for this 
reason that the agreement of the dis- 
puted parties is- required not only for 
the appoinement of a particular per- 
son as an arbitrator, but aiso with 
regard to the questions which that 
person is required to decide as an 
arbitrator. l 

Thus the unilateral reference by the 
claimant in the case in question to a 
sole arbitrator was illegal and void 
and the award given by him was also 
illegal and void, 

Shri R. L. Sood, Advocate, for 
Plaintiff; Shri K, D. Sood; Advocata, 
for Defendants, 


{U/1U/D308/77/MVI 


AIR 1977 NOC 333 (HIM. PRA.) 
:(1977) 2 Rent LR 95 
R. S. PATHAK, C. J. 
H. S. Bedi, Petitioner v. Smt. 
Dhani Devi and another, Respondents. 
Civil Revn, No. 18 of 1977, Dj- 
17-3-1977. 
East Punjab Urban Rent Restric- 
tion Act (3 of 1949), S. 2 (h) — ‘En- 
gaged in a profession’ — Proof, 


‘Notas of Cases 333-335 
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To establish that a person is en- 
gaged in a particular profession, it is 
necessary to show the existence of 
those essential. elements which consti- 
tute the structure of such profes- 
sional activity. There should be evi- 
dence of the setting up of the pro- 
fession, evidence of a regularity in 


attending to its duties and evidence of: 


a pre-occupation with it- which ex- 


cludes the element of casual activity. 


. It is not possible to enumerate speci- 


fically the several circumstances 
which go to indicate that a person is 
“engaged” in a profession. The indicia 
will vary with the nature of the pro- 


fession. What is necessary is an 
over-all impression derived from 
those circumstances that the person 


_is carrying on the particular profes- 


sion. A casual occupation in the acti- 
vity is insufficient for proving that 
he is engaged in the profession, 


Kedarishwar and Indar Singh, for 
Petitioner; K, D. Sud, for 
dents. 


PU/GU/B965/77/7HS/RSK 


„AIR 1977 NOC 334 (HIM. PRA.) 
: ILR (1976) Him Pra 137 
R. S. PATHAK, C. J. 

Meek Singh, Petitioner v, The 
State of Himachal Pradesh and an- 
other, Respondents, 

Civil Revn, No, 19 of 
14-1-1976. 

Civil P, C. (1908), O. 33, Rr. 2 and 
5 — Application for permission to 
sue as pauper — Wilful suppression 
of information regarding property 
owned — Application should be dis- 
missed. - AIR 1970 Mad 269, Follow- 


ed; AIR 1954 Cal 98 and AIR 1957 
Pat 562, Distinguished, 


‘Ramesh Chand, ‘for Petitioner; Ad- 
vocate General, for Respondents, 


DT/ET/B74/76/JHS 


1975, D/- 


AIR 1977 NOC 335 (J. & K.) 
:1977 Kash LJ 57 
MIAN JALAL-UD-DIN, J. 7 
Harjeet Singh and others, Appel- 
lants v. Parshotam Dass, Respondent. 
Second Appeals Nos. 37, 41 to 43 of 
1975, D/- 23-7-1976. 


Respon- 
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(A) Civil P, C. (1968), Ss, 100, 101 
—Second appeal — -Conéurrent find- 


ings of fact by lower Court, that A, 
the © 


. the landlord reasonably requires 
property for his own use and that he 
has purchased the property from the 
previous owner — Cannot be chal- 
lenged im second appeal. AIR: 1967 J 


and K 141, AIR 1963 Raj 234, Rel. 


on, > ; s 
(B) Evidence Act (1872), Ss. 64-65 
— Four suits in ejectment.of tenants 
filed by plaintiff as purchaser of the 
property — Original sale deed pro- 
duced in one suit and copies produc- 
ed in the others— There is no foun- 
dation fcr the argument that the ori- 
ginal shculd have been placed in each 
of the suit, 


(C) J. and K. Houses and Shops 
Rent Control Act (34 of 1966), S. 11 
— Requirement by landlord of pre- 
mises fo his own use, and for re- 
building — Condition of the bulding. 


Where the transferee of the rented“ 
premises had been living béfore the 


the transfer in an evacuee -house and 
the department had issued a notice to 
him to vacate the premises, held that 
the requirement of the transferee of 
the purchased premises was genuine, 
' bona fide and-pressing. There is no- 
thing wrong in basing the eviction 
petition on the’ ground of require- 
ment for his own use and also on 
the ground of requirement for re- 
building, The two grounds are not in- 
consistent with each other and can be 
clubbed together. 

Mere combination of more than one 
Or all the grounds mentioned in the 
relevant section does not spell out -a 
‘legal defect for which the suit need 
fail, AIR 1959 Cal 181; AIR 1964 sc 
1676; AIR 1965 Mys 156, Rel. on. 


It is not only the condition of the 
building that is to be taken into con- 
sideration, In judging the ‘reasonable 
requirement’ of the landlord to need 
--the premises for the purpose of re- 
_ building, the condition of the build- 

ing is no doubt a relevant factor to 
be taken into consideration but the 
landlord may require rebuilding the 
house b2cause of othér considera- 
tions; e.g. lack of adequate accom- 
modation, absence of i 
amenities and such other matters. He 
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-T. P. Act then in that. case, 


reasonable’ 


A. LR: 
able him and his family to use it for 


his occupation, to make it~ better 
habitable. 
(D) J. and K. “Houses and. Shops 


Rent Control Act (34 of 1966), S. 11 


— Transferee from original -landlord ` 


— Right to sue tenant for ejectment. 

A transferee from the landlord. is 
not prevented from seeking recovery 
of possession from the tenant because 
the original landlord could not do 
soin the absence of anything-to- show 
that transfer attached any liability or 
created any impediment in the way 
of transferee recovering possession. _ 
- (E) J. and K. Houses and Shops 


Rent Control Act’ (34 of 1966), S. 11 - 


— Suit for efectment “on ` 


l ; grounds 
mentioned in the section — 


Notice 


T: 


must be given — Refusal of notice by. -: 


tenant — Subsequent affixture of no- 


tice on door of the house — ` Suffici- 


ency — (T. P. Act (1882), Ss. 106, 116 
— Evidence Act.. (1872), S:.114 -— 
General Clauses Act (1897), S. 27): 

The landlord. seeking to eject the 
tenant on any of-the grounds. men- 
tioned in S. 11-0f the Rent Control 
Act must give notice under Sec, 106 
of ‘the T, P.. Act for the purpose of 
determining the tenancy... In the ab- 
sence of such notice he cannot reco- 
ver possession where the tenant has 
become a tenant holding over within 
the meaning of S. 116 T. P. Act. If, 
however, the lease is. a fixed period 
and after the expiry of the period of 
lease the tenant does not pay rent 
and the landlord does not assent to 
his continuing in possession and the 
case does not fall under Section 116 
no no- 
tice is necessary, AIR 1971 J. & K. 20 


and AIR 1965 SC 101 and AIR. 


1964 Pat 401 (FB), Rel. on. 

When the notice sent by post is re- 
fused by the tenant and is consequ- 
ently affixed to the door of the ten- 
ant’s house the provisions of Sec, 106 
as to service of notice must be deem- 
ed to be substantially compliéd with. 
A presumption also arises under Sec. 
114 of the Evidence Act ‘read with 
Section -27 of the General Clauses Act 
with regard to the notices sent to 
the. defendants. The posting of rio- 
tices by mail and the endorsement of 
refusal recorded are official acts and 
this will be presumed to have been 


may recuire rebuilding that will en- - done in the ordinary course. AIR 1970 


an7 


‘All 446 (FB); AIR 1967 J & K 14, 
Rel. on. 


R. P. Sethi, for Appella: Inder- 
feet Gupta, for Respondent, 
BY SENG 





AIR 1977 NOC 336 g. & KJ 
I, K. KOTWAL, J: `> 
Smt. Rattan Devi Jamwal and =n- 
other, Plaintiffs v, The Union of 
India and ‘another, Defendants. - .<: 


Civil Suit No, 61 of 1970," D/- BB 
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135 Fatal Accidents Act 41855), Sec 


* tion I-A — Fatal accident — Dama- 
ges -= Principles to be kept in view 
while granting damages, 


The following principles should be ` 


-kept in view:— Na, Tea 

(i) the position of each dependent 
of the deceased should. be considered 
separately; 

(ii) the damages are not to be given 
as- solatium but should be calculated 
with reference to a reasonable €x- 
pectation of pecuniary benefit frem 
the continuance of the. life of the de- 
ceased. Damages - claimed by depen« 
dants for their own pain and suffer- 
ing or for the-loss occasioned to them 
due to the death of the deceased 
which is not referable to the expec- 
tation of any such pecuniary benefii 
is outside the scope of the Act; 

(iii) the deceased ‘néed not be earn- 
ing or. the dependants. need not be 
actually deprived of benefit. Reason- 
able expectation of such earning or 
_ benefit is enough; 

(iv) the pecuniary loss due fo the 
death should stem not from a mere 
speculative possibility of pecuniary 
benefit from the continuance of the 


life of the deceased but only fron a - 


reasonable possibility of such. bene- 
fits; 


(v) where the actual extent of such. 


pecuniary loss. cannot be ascertained 
accurately, the sum may be an esti- 
mate or partly a conjecture; 


(vi) in assessing the damages all 
circumstances which may be lesti- 
mately pleaded in diminution of -he 


damages should be considered; 

(vii) the pecuniary loss of each Je- 
pendant should be ascertained by 3a- 
> lancing on the one hand the loss to 
him of future pecuniary benefits and 
on the other any pecuniary. advantage 
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— Defence plea of standing 
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which from whatever source comes to 
him by reason of the death. 
Applying the above tests, held that 
the -plaintiffs were not entitled to 
claim damages on any ground other 
than “the loss of financial aid, sup- 
port. and gain” to them, This claim 
too was reduced from Rs. 28,000/-. to 
Rs, 25,000/-, ATR 1970 SC 376; AIR 
1960 Punj 300; ATR 1968 Madh Pra 
au (1892) ILR 16 Bom 254, Relied 


pn Fatal Accidents Act (1855), Sec- 
tion 1-A — Fatal accident — Dama- 
ges — Vicarious liability of State to 
pay for tortious acts of its employees 
— Discharge of sovereign functions — 
Every act. of State employee not re- 
ferable to said discharge of function 
=— (Torts — Negligence — Negligent 
and rash driving — Damages), 


The principle is now well establish- 
ed that the State is vicariously li- 
able to pay damages to the depen- 
dants of thé deceased on account of 
the tortious acts of ifs employees in 
normal circumstances, As to the con- 
tention of the defendant State that 
it was not liable for the rash and, 
negligent driving by its employee, 
army truck driver, as he was driving 
the vehicle in discharge of his sove- 
reign functions of the State on the 
basis of the delegated’ authority, it 
cannot be gainsaid that every. act 
of an employee of a State is not 
necessarily referable fo the discharge 
of sovereign functions of the State, 
as in the present set up the functions 
of the State have been diversified ` 
which now include functions like . 
trade, commerce etc. In order that a 
State may successfully rely upon 
this plea, it must specifically plead 
all those material facts which, in its 
opinion, constitute an act of its em- 
ployee in discharge of the SOVET 
functions. 


Held, there being no proper PET 
ing in support of -the aforesaid plea,. 
the same could not be allowed to pre- 
vail. 


aa Fatal Accidents Act (1855), Sec- 
ion 1-A — Fatal accident — Dama- 
be — Vicarious liability of State to 
Pay for tortious acts of its employees 
instruc- 
tions to -driver not to drive negligent- 


ly or rashly — Held, as there is no 
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proof to show that any instructions 
contained in the booklet “Military 
Motor Vehicle Driver’s licence” were 
actually conveyed to the employee- 
driver, the proposition by the defen- 
‘dant-State that it was not liable for 
the rash and negligent driving of- the 
driver on account of the standing in- 
structions to him, cannot survive. 

S. P. Gupta, for Plaintiffs; 
Chand, for Defendants. 


GU/HU/C572/77/PRK/GMS 


AIR 1977 NOC 337 (J. & KJ 
` :1977 Kash LJ 261 
G. M. MIR, J. 

Khazir. Moh’d Ganai, 
Ch, Mustaffa Bhat, Respondent, 

Civil Mise. First Appeal No, 16 of 
1976, D/- 8-4-1977. 

J. & K. Special Laws, 
Counsel’s fee — Court has discretion 
to. award higher or lower fees than 
prescribed — It must, however, give 
reasons for same, . 

G. M. Wani, for Appellant; M. A. 
Nehvi, for Respondent, 
FU/GU/B980/77/JHS 


AIR 1977 NOC 338 (KANT) 
` K. BHIMIAH, J. 


Revanna Siddappa Hadri, Petitioner 
v, Asst. Commissioner, Indi Divi- 
sion, Indi and others, Respondents. 

Writ Petitions Nos. 10627/76 and 
c/w 10622 ‘of 1976, D/~ 22-4-1977. 

Karnataka Land Reforms Act (10 of 
- 1962), S. 63 (10) Disposition of 
land when deemed transfer — Parti- 
tion of land between Hindu father 
gud sons not deemed to be a trans- 
fer, 

It is clear from sub-section (10) of 
S. 63 that lands transferred after 18th 
Nov. 1961 and before 24th Jan. 1971 
should be added to other land re- 
tained by the holder of the land and 
- the surplus would become the’ land 
in excess of ceiling area, But Cl. (ii) 
of sub-section (10) of S. 63 of the 
Act stipulates that the land trans- 
ferred by a partition or by donation 
to Karnataka Bhoodan Yagna Act of 
1963 or by sale to the tenant of such 
land under the relevant law for the 
time being in ferce are to be exclud- 


ed while determining ceiling limit - 


Notes of Cases. 337-339 


Amar — 


Appellant vi . 


R. 58 == 


A. I. R. 
even though land in question i may. 


have been “transferred during the pe=~ ` 


riod prescribed in the. Act, Thus, 
lands transferred on partition arenot 
included in the deemed transfer of 
land laid down in the explanation. 
The lands got at partition of Hindu 
joint family cannot be considered as 
a trarisfer as contemplated under Sec- 


.tion 63 (10) of the Act. 


A. V. Albal, for Petitioner (in. botti - 
the W. Ps.) Shastry, for Respondents 


.3 and 5 to 7 in W. P, 10622: of 1976. 
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AR 1977 NOC 339 (KERJ © 
: : 1977 Ker LT 570 / 
Vy. BALAKRISHNA ERADI AND 
K. K. NARENDRAN, JJ. 
Monthrapalli Padippura Atta Koya, 
Androth Island, Petitioner v, Neela- 
thypura Kunhi Seethi Koya Thangal 
and others, Respondents. 
Second- Appeal No, 147 of 1973, D/- 
1-4-1977. 


(A) Civil P. C. (1908), S, 144 — Re~ 


. Stitution — Declaratory decree, 


Held decree being only declaratory 
and hence not capable of execution 
there could not have been any deli- 
very of possession through Court in 
execution of the decree. Even though 
the Collector and the Inspecting Of- 


ficer were vested with some judicial - 


functions under Regulation 1 of 1912 
they were divested of such judicial 
functions and powers with effect from 
1-11-1956 and those powers became 
vested in the Administrator and ‘the 
Secretary to the Administrator, Hence 
on 2-6-1965 when the petition for 


` execution was entertained by the In- 


specting Officer/Tahsildar he was not 
competent to exercise any civil judi- 
cial functions in the Islands but was 
only an executive officer, Hence it 
must be held that the plaintiff had 
not obtained possession of the proper- 
ties in question in execution of the 
decree through a Court. 

(B) Civil P. C. (1908), Sec. 144 = 
Court of first instance — Which is. 

-The “Court of first instance” in 
respect of the suit was the Admin- 
istrator’s Court and on the said Court 
having been abolished the application 
for restitution had to be made to the 


d 


1977- 


eotresponding Court which had juris- 
diction to entertain and try the suit 
under the law as existing at fhe 
time of the filing of the application. 
Since the value of the subject-matzer 
of the suit exceeded Rs. 5000/- it vas 
only the Subordinate Judges Court, 
Kavaratty established under Reguia- 


tion 9 of 1965 that--could be. regard- 
instanee” ` 


ed as “the court of frst 
competént to entertain an a 2 
for restitution under S. 144.’ -zhe 
Civil P., C. Under 
1912 the Amin’s Court as well as he 
Inspecting Officer’s (Tahasildaz’s) 
‘Court were both vested with -unlinit- 
ed pécuniary jurisdiction and .hence 
there was absolutely no basis for as- 
suming that the so-called transfer of 
the execution petition was from zhe 
Tahsildar’s Court to an inferior court 
of lowest jurisdiction, namely zhe 
Amin’s Court. It could not there- 
fore be held that. it was the 
Court that had: actually executed she 
decree and that in so executing che 
decree it was functioning as che 
Court ‘of lowest’ pecuniary juriscic- 


‘tion then existing on the Island to 


which the corresponding court under 
Regulation 9 of 1965 was the Mun- 
siff’s Court. 


(C) Civil .P. C. neal Section 144 — 
Court of first instance — Application 
to transferee Court. 


The jurisdiction to entertain an ap- 
plication for restititution has been 
conferred by S, 144, C. P. C. only on 
the Court of first instance, The ap- 
plication seeking relief under the s3c- 
tion has, therefore, to be made be- 
fore the Court which decided the 
case in the first instance and it can- 
not be made before a court to wh ch 
the execution of the decree had been 
transferred. The Court to which a 
decree has been transferred for exe- 
cufion exhausts its function in resp2ct 
of that matter as soon as execut:on 
of the decree is complete. AIR 1960 
Mys 273; AIR 1967 All 272; AIR 1265 
SC 1477. Rel,-on. 


P C. B. Menon. and V. P, ‘Mohen- 
kumar, for Petitioner; K. Mohamreed 
Naha and N. K. Job, for Respon- 
dents. 


GU/HU/C490/77/DHZ 
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“Regulation a of: 


Amin’s. 


. with a person who has 
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AIR 1977 NOC 340 (MADH, PRA.) 
_ 11977 Jab LJ 200 
(GWALIOR BENCH) 
U. N. BACHAWAT, J. ; 

Radheylal, Appellant v. Ratansingh, 
Respondent. 

: Second ‘Appeal No. 3 cot 1971, 
4-1-1977.. 

(A) M. P, Accontmodntiaiy: Control 
Act (41 of 1961), S. 3 (1) (b) — “Pro- 
perty of local authority” — Premises 
belonging: to Municipality given on 
lease for non-residential purpose — 
Lessee sub-letting premises — Suit. 
for ejection by lessee against sub-~ 
lessee — Provisions of Act do not ap- 
ply by virtue of S. 3 (1) (b). ; 

The immunity from the operation 
of the Act is in respect of the pre- 
Mises and is not with respect to the 
parties as is evident on a plain read- 
ing of Cl. (b) of S. 3 (1). AIR 1953 
SC 16, Followed. 

The fact that the abee was a 
composite contract as under it some 
utensils and. other things were also 
sub-let together with the 
would not. attract the provisions of 


D/- 


_ the Act.. 


(B) T. P. Act (1882), S. 108 (a) — 
Duty to hand over possession — Suit 
by lessee against his sub-lessee for 
ejectment — Allotment of premises 
to defendant hy lessor during pen- 
dency of ‘suit without determining 
tenancy of plaintiff — Defendant is 
bound to deliver possession to plain- 
tiff — Contract between lessor and 


_defendant is not binding on plaintiff. 


In a suit between the landlord and 
tenant for possession on determina- 
tion of tenancy, the tenant is bound 
to hand over possession to the land- 
lord. He cannot escape from his ob- 
ligation of delivering possession to his 
landlord by contending that he has 
entered into a contract of tenancy 
paramount 
title over his landlord, Sec. 108 (q) 
clearly indicates that. the tenant is 
bound to put his landlord into pos- 
session of the property, which was 
taken on rent by him and he cannot 
escape from this obligation by volun- 
tarily entering into contract with a 
person from whom his lessor was, 
holding the lease. AIR 1947 Nag 188, 
Followed. AIR 1971 Madh Pra 142, 


“Distinguished. 


premises, ; 
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(C) Civil. P, C. (1908), O. 1, R. 9 — 
Necessary parties — Suit for ejert- 
ment by lessee against his sub-lessee 
'— Original lessor is not necessary 
party. 

In a suit for ejectment by a lessee 
against his sub-lessee, the original 
lessor is not a necessary or a proper 
party. That. the -sub-lessee’ has al- 
leged that he had become a tenant of 
the original lessor and set up a plea 
of jus tertii is no ground for joining 
the lessor as necessary „party, In 
such a case the plaintiff claims no 
relief against the lessor nor is it a 
case where in absence of the lessor, 
the cortroversy between the parties 
could rot be decided. 

A. R. Naokar, for Appellant; H. G. 
Mishra, for Respondent. 
BU/DU'A487/77/AYP/WNG 


AIR 1977 NOC 341 (MAD) 
VARADARAJAN, J, 


N. Ramaswamy Naicker and others, 
Appellents v, V. G. Ramaswamy Naic- 
ker and others, Respondents. 

Secord Appeal No. 1036 of 1974, 
D/- 12-1-1977. 

(A) T. P, Act (1882), S. 19 — Vest- 
ed interest — Maintenance deed 
Maintemance right to brothers widow 
S, while absolute estate to daughter 
K — E predeceasing S Absence 
of contrary intention — Effect. 

If an absolute estate is devised to 
B after the lifetime of A, it is not a 
contingant interest that B gets, but a 
vested right that he gets and that 
does not matter if B predeceased . A. 
AIR 1935 Mad 865 and AIR 1973 Mad 
21, Followed. AIR 1973 SC 2114, 
Distinguished. 


Certain properties which belonged 
one G were inherited by his two sons 
V and N. V died prior to 1905 leav- 
ing bekind his wife S and his daugh- 
ter K. After V’s death N executed on 
17-2-1905. a maintenance deed in fa- 


~— 


`- vour of S and K conferring mainten- 


ance right in the suit properties in 
favour of S and an absolute estate 
on K who was then a minor. K die 
unmarried in or about 1917, The 
son, wife and daughter of N filed in 
“1969 a declaratory suit that the main- 
tenance deed D/- 17-2-1905 and the 
sale dead D/- 31-8-1959 executed by 
S in favour of T in respect of suit 


Notes of Cases 341-342 


ALR: 


properties was not valid and not 
binding on them. N had died only in 
1969 and he had not taken any steps 
to see that the said sale deed. was jiot 
binding..beyond lifetime of S. 

Held that in view of S. 19 of the 
T. P. Act the right which K got 
under the maintenance deed was a 
vested interest. Consequently, though 
~K had predeceased her mother, S 
would inherit that right as the- heir 
of the daughter. Section 19 of the 


T. P. Act did apply to the case, more 


so when no contrary intention could 
be inferred from the terms of the 
maintenance deed, Hence, S was com- 
petent to alienate suit properties in 
favour of T under the sale deed 
which was valid. f y? 

(B) T. P. Act (1882), S. 8 — Deed —- 
Interpretation — Other documents in- 
terpreted in earlier decisions — Ef- 
fect, (Precedent), 

Each document has to be interpret- 
ed on the words of that document 
itself and the other documents inter- 
preted in earlier decisions cannot 
provide a binding precedent in inter- 
preting a document. AIR 1973 SC 
2114, Followed. 


GU/GU/C283/77/SSG. 
AIR 1977 NOC 342 (ORISSA) 
R. N. MISRA AND K. B. PANDA, JJ. 
Karunakar Pradhan, Petitioner v. 
Tahsildar, Pallahara and others, Op- 
posite Parties. 


O. J. C. No. 858 of 1976, D/- 24-2- 
1977. 


Orissa Land Reforms Act (16 of 
1960), S. 44 (2) — Appeal under — 
Delay — Whether condonable — 

- Jurisdiction of appellate authority. 


(Limitation Act (1963), S. 5). 


Conceded that there is no express 
exclusion of application of Sec. 5. of 
the Limitation Act to an appeal under 
S. 44 (2) of the O. L.R. Act. There- 
fore, the appellate authority went 
wrong in holding that he had no 
jurisdiction to extend the time for 
filing the appeal by condoning the 


delay. 
R. C. Patnaik and P. K. Misra, for 
Petitioner; Advocate General, for 


Opposite Parties. 
HU/HU/C669/ 77/DRG/KSB 
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AIR 1977 NOC 343 (MAD. . 
: (1977) 89 Mad LW 624 : 
RAMAPRASADA RAO, J, 

A, M. E. P. Mohammed Ismail end 
others, Petitioners v, S, A. S, Alag- 
appa Chettiar, Respondent. 

C. R. P. No. 707 of 1975, D/- 15-4- 
1976. 


(A) T. P. Act (1882), S. 52 — Doc- 
trine of lis pendens would not apoly 
when two creditors are pursuing 
their claims in two different seits 
unknown to each other against the 
same debtor. 


Held, in the circumstances of the 
case the respondent was pursuing 
his remedies under the mortgage as 
a mortgagee by deposit of title deeds. 
Equally the other money creditor 
was pursuing his remedy by filinz a 
suit on: debt and by seeking an at- 
tachment of the property and latter- 
ly by bringing attached property . to 
sale. These two courses adopted by 
the two creditors of the same judg- 


. ment debtor totally independent cf 


each other and one could not be said 
to be hit by the doctrine of lis 
pendens particularly in a case where 
the money suit proceeded without any 
knowledge or information’ about the 
suit based on deposit of title deeds. 
It could not in equity or in good con- 


science be said to be hit by the doc-. 


trine of lis pendens, (1962) 2 Mad LJ 
336, Disting. 


(B) T. P. Act (1882), S. 73 — Prin- 
ciple of substituted security — Ap- 
plies not only to revenue sales or 
sales of public nature but also to 
judicial sales — Purpose of 
plained. 


Though S. 73 of the Act in terms 
applies to revenue sales or sales of 
public nature, yet by practice and 
tradition this doctrine has been 2x- 
tended even to judicial sales. 


If by process of law or by a ccm- 
pelling situation sanctioned by law, 


on 
— Bx- 


‘the security given to a creditor met- 


amorphoses itself and changes into 
something other than the property 
which constituted the original secu- 
rity, then a mortgagee or charge- 
holder over the quondam property is 
not helpless but he could trace his 
right to such metamorphosed  sezu- 
rity under the doctrine of substituted 
1977 Notes/i1 XII 


Notes of Cases 343-344 


161 
security enunciated in S. 73 of the- 


Act, AIR 1964 All 558, Rel. on. 


S. Natarajan, for M. Veluswami, 
for Petitioners; P, R, Varadarajan, 
for Respondent, 


CU/DU/A797/77/PNK/MVI ` 


“AIR 1977 NOC 344 (ORISSA) 
S. K. RAY AND P, K. 


MOHANTI, JJ. . i 

Dasarathi Misra, Appellant v. 

Bhagirathi Misra and others, Res- 
pondents. 


First Appeals Nos. 169 of 1967 and 
182, 183 of 1968, D/- 21-3-1977, 

(A) Evidence Act (1872), Ss. 101- 
104 — Adoption — Burden of proof 
— Lies heavily on person who seeks 
to establish adoption, especially when 
there is no contemporaneous deed of 
adoption. (Hindu Law — Adoption — 
Burden of proof), 


- The onus is heavy upon person set- 
ting up an adoption especially when 
there is no contemporaneous deed of 
adoption. 


_ If there was no T E T 
deed of adoption and if there was no 
satisfactory proof of giving and tak- 
ing and if the inference of adoption 
had to be drawn from recitals in the 
documents, the documentary evidence 
must manifest one consistent pattern 
of conduct and if there were rival 
competing sets of documents, it could 
not be said that the heavy burden was 
discharged. Case law reviewed. 

. (B) Civil P. C. (1908), S. 11 — Suit 
for setting aside ex parte decree on 
ground of fraudulent suppression of 
summons — Ex parte decree sought 
to be set aside on same ground in 
prior proceedings under O, 9, R. 13— 
Subsequent suit barred on principles 
of res judicata. (O, 9, R.. 13). 


(C) Civil P. C. (1908), Section 9— 
Fraud — Decree sought to be set 
aside on ground of fraud in service 
of summons — Particulars of fraud 
should be pleaded — Mere non-ser- 
vice of summons not sufficient to 
prove fraud — Alleged falsity of claim 
does not by itself constitute fraud. 

(D) Civil P. C. (1908), Section 11 
Expin, IV — B’s suit for declaration 
that some of the lands included in. 


162 


preliminary decree for partition in 
prior swit by. A against B were his 
self acquired properties — As such a 
claim should have been made as 


. ground of defence in A’s suit, B’s 
suit barred by Expln. IV. . 
(E) Evidence Aci (1872), S. 44 — 


Effect af decree when can be avoid- 
ed on ground of fraud without hav- 
ing it set aside — Type of ‘fraud’ 
contemplated by section. 

Per Mohanti J: A party can ignore 
a decree on the ground of lack of 
jurisdiction and the taint of fraud or 
collusion and treat the decree as a 
nullity under Section 44. Held on 
facts and circumstances of case that 
the. type of fraud contemplated by 
S. 44 had not been established. 


Per S. K. Ray J. (agreeing): Fraud 
contemplated in this section is an 
extrinsic collateral act unconnected 
with matters adjudicated upon by 
which a litigant is prevented from ap- 
pearing and placing his case before 
_ the court at the trial, It is an ac- 
tual positive fraud, a meditated and 
intentional contrivance to keep the 
party and the court in ignorance of 
the real facts of the case and obtain- 
ing the decree by that contrivance. 
This ground of fraud is totally dif- 
ferent from the ground envisaged in 
O. 9, R. 13, C. P. C. for setting aside 
an ex parte decree. 

A party who is debarred to reagi- 
tate the question that a decree rele- 
vant under S. 40 of the Evidence 
Act was obtained by fraud or collu- 
‘sion by reason of S, 11 of the C.P.C. 
or other ‘principles of res judicata or 
estoppel cannot be permitted an- 
other rcund of fight against his ad- 
versaries in the earlier litigation or 
their legal representatives in interest 
on that question of fraud by resort- 
ing to S. 44. 

M, N. Das and G. N. Sengupta, for 
Appellant; Ashok Das, for Respon- 
dents. . 
EU/EU/B659/77/VSS 


. AIR 1977 NOC. 345 (PAT). 
ee B. P. JHA, J. 
Smt, Krishan Kanta Sinha and 
others, Petitioners v. State of Bihar 
and others, Respondents. 
Civil Writ Jur, Case No, 2444 
1976, Dj- 9-3- 1877. f 


of 
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ALR. 


Constitution of : India, Art, 311 — 
Scale of pay for B. A. trained tea- 
cher — Person selected by the Cen- 
tral Selection Committee held entitled 
to the above scale of pay. . 

Amarendra Sharan, for Petitioners: 
S. Shamsul Hassan and Najmul Hoda, 
for Respondents. 

HU/IU/C728/77/TVN 





AIR 1977 NOC 346 (PAT) 
SHIVANUGRAH NARAIN, J, 


_ Harihar Prasad Lal and others, 
Appellants v., Chandi Prasad and 
others, Respondents. 

A. F. A. D. No, 156 of 1869, D/- 
24-9-1976. 

(A) Civil P. C. (1908), S. 100 — 


Appellate Court agreeing with view 
of trial Court — Need to re-state rea- 
sons. 


It is not the duty 


of the appel- 


4 


late Court when it agrees with the . 


view of the trial Court either to re- 
state the effect of the evidence or to 
re-state the reasons given by the 
trial Court. The expression of gene- 
ral agreement with reasons given by 
the Court, decision of which is under 
appeal, would ordinarily suffice. AIR 
1967 SC 1124, Rel, on. 

(B) Specific Relief Act (1877), Sec- 
tion 27, CI. (b), Illustrations — Scope 
— Presumption of notice — If can 
be rebutted. 


The illustration to S, 27 says that 
possession jis sufficient to affect the 
subsequent purchaser with notice of 
the interest of the person in posses- 
sion and the person in possession may 
enforce specific performance of his 
contract against the subsequent pur- 
chaser. It does not say that this rule 
is subject to any qualification, The 
illustration enacts a rule of construc- 
tive notice. The notice by which 
the subsequent purchaser is affected 
js not actual but constructive. The 


subsequent purchaser may not know’ 


of the earlier contract of sale but 
the law imputes to him such a no- 
tice, Constructive notice by its very 
nature raises q@ presumption of no- 
tice which is irrebuttable. AIR 1928 
All 159, Rel. on. 

(C) Specific Relief Act (1877), Sec-= 
fion 27 — Suit for specific perform~ 


1977 Notes of 


ance by prior purchaser against ven- 
dor and subsequent purchaser — Pro- 
per form of decree — Power of ap- 
pellate Court to modify decree — 
(Civil P. C. (1908), O. 41, R. 33). 


In a suit for specific performance 
of a contract for sale of land whare 
the land contracted to be sold 
has, subsequently to the contract, 
been sold to any other person, che 
proper decree to be passed is a de- 
cree directing the subsequent par- 
chaser also to join the execution of 
the sale deed. 


Under O. 41, R. 33 of the Civil 
P. C., the appellate Court has power 
“to pass any decree and make eny 
order which ought to have been pass- 
ed” and “this power may be exercis- 
ed by the Court notwithstanding taat 
the appeal is as to part only of che 
decree and may be exercised 
in favour of all or any other respon- 
dents or the parties, although such 
respondents or parties may not have 
filed any appeal or objection.” The 


_ fact, therefore, that tke plaintiff has 


not filed any appeal or objection to 
the decree should not stand in ~he 
way of the appellate Court in pas- 
ing that decree which ought to heve 
been passed. 


Further, a decree must contain a 
clear direction regarding the person 
to whom the balance of the conside- 
ration money which urder the terms 
of the decree the plaintiff must de- 
posit should be paid. 


Held that in the circumstances of 
the case, it was not just and proper 
to give a direction that the balar-ce 
of consideration should be paid to the 
Subsequent purchasers without afford- 
ing the vendor a specific opportunity 
of showing how he could have de- 
fended a suit by the subsequent pir- 
chasers for refund of the considera- 
tion money paid by them. AIR 1954 
SC 75, Referred. 


Kailas Roy, A. B, Prasad and Per- 


meshwar Prasad, for Appellants; K. 
D, Chatterjee and Aftab Ali, for 
Respondents. . 
EU/FU/B941/77/GDR 
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AIR 1977 NOC 347 (PUNJ.) 
: 1977 Cur LJ 361 
HARBANS LAL, J. 
Dilbag Rai, Petitioner v, Smt. Laj- 
wanti, Respondent. 
Civil Revn, No. 545 of 
27-4-1977. 


East Punjab Urban Rent Restric- 
tion Act (3 of 1949) (as amended in 
1976), S. 13-A (1) — ‘Landlord’ 
Who is — Application for eviction of 
tenant filed by landlord, the wife of 
a Government employee — Maintain- 
ability. 

The ‘landlord’ for the purpose of 
S, 13-A (1) is one who not only 
owns a house in his own name but 
also if he owns residential or a sche- 
duled building in the Union Territory 
of Chandigarh in the name of his 
wife or dependent child. Thus the 
definition of landlord has been ex- 
tended. 


The clear purpose and intention of 
the New Rules regarding Govern- 
ment accommodation is that those 
Government employees who have re- 
sidential accommodation of their own 
whether in their own name or in the 
name of their wives or dependent 
children must vacate the Government 
accommodation and occupy their own 
premises so that the Government ac- 
commodation falling vacant may npe 
available to those who need the 
same, This laudable object will be 
defeated if restricted meaning, that 
the application under S. 13A is main- 
tainable only if it is submitted by an 
employee of the Central Government 
himself as a Landlord, is given to Sec- 
tion 13A (1), AIR 1977 NOC 160 
(Delhi), Referred. 


Therefore the application under 
Section 13A (1) for eviction of ten- 
ant filed by the landlord, the wife of 
a Govt. employee, was maintain- 
able as the same was filed by the 
landlord though she herself was not 
the Government employee and in- 
stead her husband’ was in the ser- 
vice of the Central Government and 
the house had been allotted in his 
name. i 


The plain meaning of S. 13-A (1)is 
that only those persons can avail cf 
this provision who are evicted by the 
new Rules of the Government and 


1977, D/- 


panmi 


have to vacate the Government ac- 


4 
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commodation. In the instant case 
the husband of the applicant . had 
been allotted a Government building 
and had vacated the same after the 
enforcement of the new Rules, 


Pritpal Singh Sandhu, for Peti- 
tioner; D. N. Tanwar, for Respon- 
dent. 

GU/GU/C403/77/LGC 


AIR 1977 NOC 348 (RAJ.). 
:1977 WLN 152 
S. N. MODI, J. 

Jawari Lal, Fetitioner v. Deputy 
Inspectcr General of Police, Rajasthan 
and another, Respondents. 

Civil Revn. No. 163 of 1973, D/- 
9-5-1977. 

Rajasthan Land Acquisition Act (24 
of 1953), Ss, 31 (2) First Proviso and 
18 — Withdrawal of compensation 
amount after requiring the matter to 
be referred to Civil Court held suffi- 
cient compliance of First Proviso to 
S. 31 (2). 

Where the claimant after object- 
ing to the adequacy of compensation 
awarded and seeking a reference of 
the claim to be made to the Civil 
Court withdrew the compensation 
amount but the Collector refused to 
make the reference on the ground 
that the amount was withdrawn 
without protest, held, that the claim- 
ant’s move to have the claim referred 
to the Civil Court was itself a pro- 
‘test and sufficient compliance of First 
Proviso to S. 31 (2), The Collector 
was dicected to make a reference 
under S. 18. 

R. L. Patwa, for Petitioner; M. D. 
Purohit, for Respondent No. 1; K, C. 
Bhandari, Dy. Govt. Advocate, for the 
State. 


GU/HU/C541/77/TVN 





AIR. 1977 NOC 349 (ALL.) 
: (1977) 3 All LR 603 
M. P. SAXENA, J. 

Dr, Mohammad Yunus, Petitioner v. 
The 3ré Additional District Judge, Mirza- 
pur anc others, Respondents. 

Civil Misc. Writ No. 1996 of 1976, D/- 
31-8-1977. 


ay 


Notes of Cases 348-349 


ALR. 
(A) U. P. Urban Buildings (Regulation 


„of Letting, Rent and Eviction) Act (13 of 


1972), Ss. 21, 43 (2) (a) and 43 (2) (hy) — 
Application under S. 3 of the old Act 
(U. P. Act IH of 1947) pending when new 
Act came into force — Proceeding trans- 
ferred to prescribed authority — No am- 
endment made in terms of S, 43 (2) (h) — 
Effect of deeming provision — Applica- 
tion must be treated as if made under 
S, 21 even without any amendment by 
the applicant, Ea 


The argument that in view of S. 43 (2) 
(h) of the new Act the petitioner should 
have got his previous application amen- 
ded within the period prescribed by ad- 
dressing it to the prescribed Authority, 
changing the prayer and verifying it in 
the manner required and having failed to 
do so it could not be treated as an ap- 
plication under S, 2i and could not be 
disposed of as such has no substance, Sec- 
tion 43 (2) (a) obviously creates a legal 
fiction by providing that an application 
under S, 3 of the old Act shall be deem- 
ed to be an application under S. 21 of 
the new Act and shall be disposed of as 
such. Therefore an application under S, 3 
of the old Act pending at the commence- 
ment of the new Act will, for all practi- 
cal purposes, be corstrued to be an ap- 
plication under S, 21 of the new Act and 
no amendment is needed. 1977 (U.P.) RCC 
250 (All) and AIR 1977 NOC 87 (All), Re- 
lied on. 


(B) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), S. 43 (2) (h) — Scope and applica- 
bility — Does not apply to an application 
under S. 3 of the old Act. 


Section 43 (2) (h) does not apply to an 
application under S., 3 of the old Act. It 
applies to suits or other proceedings re- 
lating to the recovery or determination 
or fixation of rent or of eviction from any 


. building pending immediately before the 


commencement of the new Act, An ap- 
plication under S. 3 does not fall in any 
of these categories. Before the commence- 
ment of the Act it was an application for 
permission to file a suit for ejectment and 
not for eviction outright, After the com- 
mencement of the new Act it became an 
application for eviction by virtue of Sec- 
tion 43 (2) (a). Therefore S, 43 (2) (h) 
cannot apply to it. 


(C) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
(1972), S. 43 (2) (b) — Compliance with, 
requirements — Defects pointed out only 


pas 


1977 


procedural—A pplication not to be thrown 
out. AIR 1976 SC 1177, Relied on, 

G, C. Ghildyal, for Petitioner; Sidhe- 
shwari Prasad S, C. for Respondents, ` 


* JU/JU/D635/77/ABO 





AIR 1977 NOC 350 (ALL.) 
(1977) 3 All LR 554 
H. N. SETH AND B, N. SAPRU, JL 
Girish Datt Chendola, Petitioner v. The 
District Magistrate, Meerut and others, 
Respondents, ; 
Civil Misc. Writ No, 995 of 1976, D/- 


" 1-8-1977. 


U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction). Act (13 of 
1972) S. 18 (3) — Restoration of poss2s- 
sion — Allotment order, on basis of 
which possession taken, made witheut 
jurisdiction — Authorities under the Act 
have inherent jurisdiction to restore pos- 
session of the property to the landlord. 

Even if S, 18 (3) had not been there, 
the authorities under the Act would heve 
ample jurisdiction to restore possess:‘on 
of the property if ultimately it was found 
that the allotment order, on the basis o3 
which possession was taken, was an order. 
made without jurisdiction. 1967 All WR 
(HC) 830 Rel, on. 

V. Sahai, for Petitioner; S, C, for Res< 
pondent. i 


IU/GU/D552/77/SVM 





‘AIR, 1977 NOC 351 (ALL) 
- & (1977) 2 Ren. C. J, 311 
$1977 All WC 435 

cr N, D, OJHA, J. 

Mohammad Akbar Husain, Petitioner v. 
The District Judge, Allahabad, and others, 
Opposite Parties, 

Civil Misc. Writ Petn. No, 309 of 1997, 
D/- 18-7-1977. 

U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 16 — Allotment and release of 
vacant building — Word ‘Vacant’, con- 
notation of — Accommodation vacated 3y 
sitting tenant and occupied by landlord 


‘without any order of release in his favoar 


~~ Held occupation continued to be va- 
cant and available for allotment notwith- 
standing its factual possession by landlord. 

The word ‘vacant’ in S. 16 will include 
every accommodation vacated by a te- 
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nant either before or after the commence- 
ment of the New Act and in respect of 
which neither any order of allotment nor 
any order of release has been passed as 
also an accommodation which is likely to 
fall vacant. The fact of its factual occupa- 
tion is not relevant. Of course if the case 
is covered by S. 14-of the Act no order 
of allotment may be necessary to be pass- 
ed because of the language of S, 14 which 
more or less is in the nature of an ex- 
ception. . 

Section 16 is the section which deals 
with the allotment and release of build- 
ings and since that section in unequivo- 
cal terms brings within its folds even 
such accommodations which had fallen 
vacant before the commencement of the 
new Act, and in respect of which no 
order of allotment and release had been 
passed the mere fact that S, 43 does not 
contain a provision that an order of al- 
lotment could be passed even in respect 
of an accommodation which ‘had fallen 
vacant under the old Act and continued 
to be vacant on the commencement of 
the new Act, is not of any consequence. 

S. J. Hyder, for Petitioner; V, C. Sri- 
vastava and S.C., for Opposite Parties, 
HU/HU/C857/77/LGC 





‘AIR 1977 NOC 352 (ALL.) 
M. P. MEHROTRA, J, 
Sri Raj Narain, Applicant v, Smt. Anar 
Devi and others, Opposite Parties, 
Civil Revn. No, 299 of 1976, D/- 6-7- 
1977. 
(A) Transfer 
1882), Sections 
nant of D 


of Property Act (4 of 
109, 111 — R was te- 
in a house belonging to D 


.—On 30-7-1968, by a registered sale deed, 


D sold a portion of the said house to 
three ladies A and two others — On the 
aforesaid date of purchase, R agreed with 
transferees (A and others) to pay month- 
ly rent of Rs. 210 — Suit by A and 
others against R for ejectment and arrears 
of rent etc. — D not impleaded as co- 
plaintiff—On the authority of 1975 A.L.J. 
153, it was held that there was-no split- 
ting of tenancy by the alleged agreement 
between two parties, namely the trans- 
ferees and the tenant — Splitting of te- 
nancy could be brought about only by a 
tripartite agreement between transferor 
(D), transferees (A and the others) and te- 
nant (R) — Therefore, suit filed by A 
and the two others in absence of D also as 
co-plaintiff was not maintainable — Scope 
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and applicability of S. 109 explained — 
1975 All LJ 153, Doubted, Case law dis- 
cussed, 


(B) U. P. (Temporary) Control of Rent 
and Eviction Act (3 of 1947), S. 7-C — 
Scope of — Order in proceeding under 
S. 7-C (2) —~- Effect of — Order, if res 
judicata in future suit between parties. 
(Civil P.C, (1908), S. 11). 


Sub-section (1) and sub-see. (2) of Sec- 
tion 7-C have to be considered and dealt 
with separately as they deal with dif- 


ferent situations, In sub-section (4) there - 


was an imperative injunction that a notice 
was to be served on the landlord on any 
deposit being made under sub-sec, (1) buf 
there was no such injunction to issue a 
notice to the landlord when the deposit 
was maje under sub-sec, (2). It was un< 
fortunate that one form was prescribed 
in R. 9 of the U, P, Control of Rent and 
Eviction Rules for the two different situa- 
tions contemplated in Ss.7-C (1) and 7-C 
(2). They were different situations with 
differen; requirements and one common 
form for both was inexpedient. However, 
the legal effect of en order passed under 
S. 7-C (2) will not assume a different 
complexion merely because a notice is 
sent to the landlord under the rules even 
though the same is not required to be 
sent under the parent section, 


Proceeding under S. 7-C (2) is a purely 
summary one and any order passed there- 
in cannot be considered to be res judi-« 
cata in a future regular suit between the 
parties, The deposit is made by the te- 
nant at his own risk and in a regular suit 
it is open to a landlord to show that in 
reality, the said provision was not appli- 
cable inasmuch as there was no bona 
fide donbt or dispute as to the person 
who wes entitled to receive the rent. It 
was not contemplated that the Munsif 
would allow the proceedings under Sec- 
tion 7-C (2) to be in the nature of pro- 
ceedings in a suit for deciding the con- 
troversizs between the parties, Hence, 
the order passed by High Court in revi- 
sion arising out of ‘proceeding under Sec- 


tion 7-C (2) does not preclude the trial - 


court from holding the suit to be main- 
tainable on the basis of the tenant’s al- 
leged default in the payment of rent, 
Case law discussed. 


(C) U. P, (Temporary) Control of Rent 
and Eviction Act (3 of 1947), Ss. 7-F and 
8 — Order passed in permission proceed- 
ings under S. 3 and affirmed by State 
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A+. R. 


Government under Section 7-F — Rea- 
sons and grounds thereof were not 
binding on Civil Court in regular 
suit between parties, more so when 
the instant suit was not even based | 
on any permission, AIR 1971 SC 2361 ` 
Explained, (Civil P. C. (1908), S. 11). 


(D) Proyincial Small Cause Courts Act 
(9 of 1887), S. 25 — Revision under — 
Powers of High Court to interfere = Na- 
ture and extent of. 


It is not possible to enumerate the 
cases in which the court might interfere 
in revision, The facts and circumstances 
of each case vary and it is not possible 
to categorise with precision, Cne cannot 
afford to be rigid. The judgment of the 
court below has to be considered in its 
totality and an overall assessment had to 
be made by the revisional court to de~ 
cide whether an interference is called for 
under S, 25 of the Provincial Small Cause 
Courts Act. Ordinarily. revisional courts 
do not interfere in pure findings of fact 
recorded by the trial Court if they are 
based on an appraisal of the entire evi- 
dence on the record merely on the 
ground that the former court would have 
come to a different decision but this is 
not equivalent to saying that a revisional 
court has no jurisdiction to interfere in 
such findings if it is of the view that the 
trial court failed to taken into considera~ 
tion relevant evidence on record or failed 
to consider the relevant circumstances of 
the case, Moreover, if the burden has been 
wrongly placed on the party, that also is 
a circumstance which would justify in- 
terference in revision. 


The grounds for interference with the 
decree passed in the instant suit for evi- 
ction and arrears of rent etc. were as 
under : 

(1) that the trial in the said case was 
vitiated on account of the fact that after 
the evidence of the parties was over and 
the arguments had been substantially 
heard, the court allowed fresh evidence 
to be brought on record, and framed an 
additional issue and all this was done 
without any justification, 

(2) that a witness was allowed to con- 
tradict his earlier statement under O. 10 
R. 2 C.P.C. on a most material and de~ 
batable point as to the actual amount of 
rent payable by the tenant to the land- 
lord. The subsequent statements made by 
the witness should have been discarded 
and rejected on the ground that the ear- 
lier statement made by him under O. 10 
R, 2 C.P.C. on behalf of the plaintiff was 


1977 


directly contradictory to what was stated 
subsecuently in the witness box. 


(3) that the judgment of the Court was 
contradictory in a most material point as 
to whether there was one tenancy. 


(4) that the burden of proving a docu- 
ment executed by original landlord was 
wrongly placed on the tenant, 


(5) that the trial Court had not consi- 
dered important documentary evidence 
while deciding the controversies involved 
in the suit. 


(6) that the trial court failed to appre< 
ciate that the conduct of the plainti=fs 
was wholly unscrupulous and they were 
capable of going a long distance in setting 
up a false case and false documents. 


(E) Evidence Act (1 of 1872), S. 64 — 
Proof of document — Mode. 

When the author of a document is 
alive end reliance is sought to be placed 
on the contents of the document than 
such contents can be best proved by tne 
author of the document himself. In a 
situation of this kind, the mere formal 
proof of the document by seeking to 
prove the signature of the author will 
give little probative value of the docu~ 
ment. : 

S. F. Kumar, for Applicant; V. X. 
Gupta, S. N, Sahai and Rano Devi Gupa, 
for Opposite Parties. 
HU/HU/C646/77/SSG 





AIR 1977 NOC 353 (ALL.) + 
:1977 All. WC 415 
R. M. SAHAI, J. 

Ghara Ram and others, Petitioners v. 
The State of Uttar Pradesh, and others, 
Respordents, 

Civil Misc. Writ No, 
9-5-1977, 

(A) U, P. Imposition of Ceiling on Laad 
Holdings Act 1960 (1 of 1961), S. 38-B (as 
insertel in 1975) r/w S. 12 (2) — Fint- 
ing in respect of ceiling area recorded in 
earlier ceiling case — Whether operatzs 


734 of 1977, L/~ 


as res judicata in subsequent such case— - 


Only findings rendered before the com- 
mencement of S, 38-B shall not operaie 
as res judicata, 


(B) U. P. Imposition of Ceiling on 
Land Holdings Act, 1960 (1 of 1961), S. 5 
(7) — Scope of, 

A close reading of this sub-secticn 
along with the provisos and explanations 
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makes it clear that the ceiling authorities 
shall be precluded from examining the 
validity or otherwise of a partition de- 
cree passed before 24-1-1971, 

G. N. Varma, for Petitioners; S, C., for 
Respondent, 


HU/HU/C859/77/AGT/GMJ 


AIR 1977 NOC 354 (ALL.) 
:1977 All, WC 318 
: R. M. SAHAI, J, 

Jhandoo, Petitioner v. State of Uttar 
Pradesh and others, Opposite Parties, 

Civil Misc. Writ Petn, No. 783 of 1977, 
D/- 19-5-1977. 

U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961), S, 38-B — Res 
judicata — Only finding in ceiling case 
decided before October, 1975 shall not 
operate as res judicata. 

G. N, Verma, for Petitioner; Standing 
Counsel for Opposite Parties, 


HU/JU/C996/77/MBR 


. AIR 1977 NOC 355 (ALL) - 
31977 All. L. R. 357 
C, S. P. SINGH, J. 
Smt. Raj Rani and others, Petitioners v. 
Yad Ram and others, Opposite Parties. 
Civil Revn, No, 1408/1976, D/- 20-4-1977. 


- U, P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 3 (2) — Tenant — Who is — 
Payment of rent by sons of deceased te- 
nant — Mere non-payment of rent by 
wife and daughters of deceased tenant 
would not deprive them of their status of 
tenants. 


G. N. Varma, for Petitioners; Krishna 
Raj Singh and Prabha Kant Misra, for 
Opposite Parties. 


FU/HU/B994/77/MBR 








(AIR 1977 NOC 356 (ALL.) 
¢ (1977) 2 Ren C. J. 209 
K. N. SINGH, J, 

Irfan Ahmad, Petitioner v, Ist Addi- 
fional Dist. Judge Rampur and others, 
Opposite Parties, 

Civil Misc, Writ Petri, No, 1343 of 1976, 
D/~ 28-3-1977. 

U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
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1972), Ss. 14, 16 (as amended) — Regula- 
risation of occupation of existing tenants 
— Beneiit of, 


Section 14 lays down that a person who 
may be in occupation of the building with 
the consent of the landlord as a tenant 
or as a licensee before the commence- 
ment of the Amending Act, 1976. ie. be- 
fore the 5th July 1976 shall be deemed 
to be a licensee or tenant of such build- 
ing but no such person shall get this 
benefit if any suit or proceeding for his 
eviction was pending before any Court: or 
authority on the date of the commence- 
ment of the Amending Act 1976, However, 
the Schsme contained in S, 16 clearly 
maintains a distinction between allotment 
and release proceedings and the proceed- 
ings for eviction of an unauthorised oc- 
cupant, When the proceedings are taken 

‘for allotment or release of a building in 
„accordance with S. 16 (1) and (2) of the 
Act, no proceedings for eviction of any 
unauthorised person could be pending. 
The stage for taking proceedings for evic- 
tion of an unauthorised person would 
arise only after the issue of the Order of 
allotment or release of a building, as 
eviction proceedings are necessary only 
to give effect to the said Orders under 
S. 16 (4) of the Act, 


In the instant case, no order of allot- 
ment as contemplated by S. 16 (1) had 
been issued in favour of the allottee and 
No proceedings as contemplated by S. 16 
(4), were pending for the eviction of the 
tenant/petitioner who was occupying the 
premises in question with the consent of 
the landlord on or before 5-7-1976. In fact 
the allotment order in favour of the al- 
lottee twas itself passed on 14-7-1976, 
namely after the commencement of the 
Amending Act 1976. Therefore, no stage 
for taking proceadings under S. 16 (4) for 
petitiorner’s eviction arose on 5-7-1976 for 
giving 2ffect to the allotment Order dated 
14-7-1976, The vetitioner was entitled to 
protect.on of S, 14 as he was in occupa- 
tion of the shop in question as tenant 
with the consent of the landlord on 5th 
July 1976 the date of the commencement 
of Amending Act 1976. The allotment 
Order passed by the District Supply Offi- 
cer in regard to shop in question was 
without jurisdiction. 

V. S. Jauhari, for Petitioner; Saeed 
Uddin, B. A. Kazmi Standing Counsel and 
N. Huda Standing Counsel. for Opposite 
Parties. - 

FU/FU/B997/77/AS 
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AIR 1977 NOC 357 (ALL.) 
:1977 All, W.C. 355 
M. P. MEHROTRA, J. 

Hirday Ram, Applicant v, Harbhajan 
Singh Kochar, Respondent. 

Civil Revn. No. 1337 of 1976, D/- 23-3- 
1977. 

U. P. Urban Buildings (Regulation of 
Ceiling, Rent and Eviction) Act (13 of 
1972) S. 2 (2) Expl. — U. P. Municipali- 
ties Act (2 of 1916) S. 148 — Date of com- 
pletion of building — Deeming provision 
in Expl. — Construction — Effect of Sec- 
tion 148, (Interpretation of Statutes — 
Deeming provision). 


The deeming provision in S, 2 (2) Expl. 
regarding the date of completion of con- 
struction of a building is bound to be 
given full scope and effect to effectuate 
the intention of the Legislature in enact- 
ing it and since that provision has laid 
down a fiction it is not open to fall back 
on reality or the factual aspect of the 
matter and therefore under S. 2 (2) Expl. 
the date of completion of the construc- 
tion of a building is to be decided on the 
basis of the objective tests laid down 
therein irrespective of the actual date of 
construction and also irrespective of whe- 
ther the owner has or has not complied 
with the provisions of S. 148 U. P. Muni- 
cipalities Act in reporting the fact of 
completion of the building to the Munici- 
pal Board and hence in the suit filed by 
the landlord to evict the tenant it was 
held that even though the landlord had 
admitted that the building was completed 
in September 1966 the date of completion 
of-the building under S. 2 (2) Expl, would 
be 1-4-67 when the building was for the 
first time assessed tọ House and Water 
Tax by the Municipal Board under the | 
U. P. Municipalities Act. AIR 1974 All 
854 and AIR 1977 NOC 184 (All) Ref to. 


Jagdish Prasad and G. C, Dwivedi, for 
Applicant; L, P, Naithani, for Respon- 
dent. ` i 
EU/FU/B815/77/GNB 





AIR 1977 NOC 358 (ALL) 
(LUCKNOW BENCH) 
T. S. MISRA, J. 

Kaneez Euqsiya Begam and another, 
Appellants v. Balwant Rao and another, 
Respondents. 

Second Appeal No, 


134 of 1965, D/= 
23-2-1977, 


. 1977 


(A) Evidence Act (1 of 1872), S. 18 — 
Admission by party — Effect. 

An admission by a party is substantive 
evidence of the fact admitted and admis- 
sions duly proved are admissible evicence 
irrespective of whether the party meking 
them appeared in the witness box or not 
and whether that party when appesring 
as witness was confronted with those 
statements in case it made a statement 
contrary to those admissions : AIR 1977 
SC 409 Rel. on, 

(B) Administration of Evacuee Progerty 
Act (31 of of 1950), S. 46 — Bar of Civil 
Suit. 

The plaintiff did not dispute that the 
Kothi in question which the defendant 
had purchased was an evacuee property. 
He also did not claim any right, title or 
interest in it. What he contended was that 
the suit land did not form part of the 
Kothi, that it belonged to him, tha: he 
was in possession of the same but waa il- 
legally dispossesed by the defendant. Held 
a suit for recovery of that land basec on 
such pleas was not barred under S. 46. 
AIR 1968 SC 169 Referred. 

(C) Custom — Customary right — Pzoof 
of — Requisites of recognition, 

Customs are local variations of the 
general law. They go back into dis-ant 
ages, The court may, however, dec.are 
custom though proved in fact, unreason- 
able in its origin and no longer is tc ke 
observed. Custom will be admitted unless 
it is unreasonable, Before a custom ran 
be said to be unreasonable it must be 
found that the custom outrages justice 
and common sense, The time to decide 
the reasonableness of a custom is the t-me 
of. its origin. 


Further, the customary right must be 
shown to have continued in such circums- 
tances and for such length of time that it 
has come to be exercised as of right. The 
expression “as of right” connotes “with- 
out permission or favour”, The user ‘as of 


right’? would therefore, not mean a rizht ` 


acquired through permission of the =r- 
vient owner, The enjoyment should aot 
have been made secretly or stealthily or 
by tacit sufferance or by leave or faveur 
or by licence. The enjoyment must be in 
other words, as of right and not permis- 
sive either under a licence or an agree- 
ment, 


On facts held that customary right of 
taking Tazia and duldul inside the pre- 
cincts of the Kothi being referable tc a 
license or indulgence was, therefore, in- 
capable of enforcement by the sanction of 
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a court’s verdict, The plea that it was a 
prescriptive right of easement was alse 
unsustainable for it was not `a right which 
the owner or occupier ef certain land pos- 
sess, as such, for the beneficial enjoyment 
of it and to do and continue to do 
something in or upon, or in respect of 
certain other land not his own. Moreover, 
the Kothi having been declared to be 
evacuee property if there was any right 
of taking tazia in the precincts of the 
Kothi, it stood extinguished. 

S. C. Mathur, for Appellants; S. D, 
Misra for Respondents, 
EU/FU/B526/77/RSK 


‘AIR 1977 NOC 359 (ANDHRA PRADESH) 


: (1977) 2 A.P.L.J. 194 
RAMACHANDRA RAO, J. 

The State of Andhra Pradesh and 
another, Petitioners v. K. V. V. S. L. 
Sakuntala and another, Respondents, 

C. R. P. No. 2445 of 1976, D/- 19-7-1977. 

(A) A. P. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973), 
S. 3 (d) (i) — Expression “lands covered 
by Sch. Brand Part If of Sch. C appended 
to draft rules” — Meaning. 


The Government sources of irrigation 
mentioned in Schedule B and part II of 
Schedule-C, are only intended to supply 
water for the lands included in their aya- 
cuts and therefore the lands covered by 
Schedule B or Part II of Schdule C have 
reference only to the lands coming within 
the ayacut of each source of irrigation 
mentioned in the said schdules, 


(B) A, P, Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973), 
S. 3 (d) (i) and Proviso (a) — Proviso (a) 
not inapplicable to lands falling under 
S. 3 (d) (i). 


The lands falling in Schedule B, being 
entitled to supply of water for the first 
and second crop seasons during a fasli 
year, and if two irrigated crops per fasli 
year have or a duffassal crop has not 
been raised with water from a Govern- ' 
ment source in the relevant four fasli 
years within a continuous period of six 
fasli years immediately before the speci- 
fied date for want of supply of water 
from such source, shall not be deemed to 
be ‘double crop wet lands’. The language 
of the proviso (a) to S. 3 (d) (i) of the Act, 
does not admit of any doubt that it also 


‘applied to the lands falling in S. 3 (d) (i). 
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(C) A. P, Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973), 
S. 3 (d) (i) and Proviso (a) — Question 
whether failure to raise two crops was on 
account of want of supply of water from 
Government source of irrigation — Bur- 
den of proof, 

While the main S, 3 (d) defines the 
categories of double crop wet lands, pro- 
visos (a) to (d) provide that the said lands 
shall not be deemed to be double crop 
wet lands. Where the land falls within 
the description of ‘double crop wet land’ 
as defined in S. 3 (d) Cls. (i) to (iii) the 
onus lies on the person claiming the bene- 
fit of the proviso to establish that all the 
ingredients of the proviso are fulfilled in 
order to take it out of the category of 
land which would otherwise fall within 
the main definition of double crop wet 
land. Under proviso (a) to S. 3 (d) of the 
Act, the following factors have to be esta- 
blished : 

1) that the land is entitled to supply of 
water from a Government source of. ir- 
rigation; 

2) that two irrigated crops per fasli 
year have or a duffassal crop has not been 
raised with the use of water from such 
Government source of irrigation in any 
four faslis within a continuous period of 
six faslis immediately beforé the specifi- 
ed date; and _ 

3) that failure to raise crops was on 

account cf want of supply of water from 
the Government source of irrigation. 
It is not enough to establish that two 
crops were not raised during the relevant 
four faslis, but it must further be esta- 
blished that two crops were not raised on 
account of want of supply of water from 
the Government source of irrigation. AIR 
1961 SC 1596 Rel, on. 

The dezlarant who is claiming the bene- 
fit of the proviso (a) is the best person to 
know, whether water was supplied from 
a Government source of irrigation for 
raising the crops or not. Ifthe declarant is 
able tc discharge the initial onus 
which “ies on him or her by the 
proviso (a) to Section 8 (d) (i) of 
the Act, that failure to raise two crops 


| during the relevant four faslis was on ac~ 


count of want of supply of water from 
Government source of irrigation, the burd- 
en shifts to the Government to establish by. 
producing relevant material, that water 
was ava_lable for supply from the Govern- 
ment source of irrigation and yet the de~- 
clarant failed to utilise the same for rais- 
ing two crops per fasli during the rele~ 
vant four faslis, 
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Government Pleader for G. A. D. on 
behalf of Petitioners; M. Jagannadha Raa 
z A. Satyanarayana Rao, for Respon- 

ents. i 


JU/JU/D783/77/CWM 





AIR 1977 NOC 360 (ANDHRA PRADESH) 
> (1977) 2 APLJ (HC) 167 
B. J. DIVAN, C. J. AND 
MRS, AMARESWARI, J. 

The Tax Payers Association Tirupathi 
Municipality, Petitioner v, The Commis- 
siner and Special Officer, Tirupathi 
Municipality, Tirupathi, Respondent, 

W. A. Nos. 685 of 1976 and 129 of 1977 
and W.P, Nos. 490 to 492, 498, 533 and 
535 of 1977, D/- 18-7-1977, 

(A) Andhra Pradesh Municipalities Act 
(6 of 1965), Sch. I, R. 11 — Special Notice 
— Increase in tax on the ground of in- 
adequate assessment — No reason stated 
in notice for considering assessment in- 
adequate — No material for revision or 
appeal — Notice ought to be struck down. 
W., P, No, 3960 D/- 10-12-1976 (Andh Pra) 


Reversed. (Constitution of India, 
Art, 226), 
Where in a special notice a laconic 


statement has been set out for reason for 
increase of tax viz. inadequate assessment 
and there is nothing to show as to why 
the assessment is considered inadequate 
or why valuation of the property was in~ 
creased, the rate payer in such case would 
be completely in the dark about the 
grounds on which the increase in assess- 
ment had been ordered and would not be 
in a position to avail the facility of revi- 
sion and appeal and as such the notice 
ought to be struck down, W. P. No, 3960 
D/- 10-12-1976 (Andh Pra), Reversed. 

(B) Constitution of India, Art, 226 — 
Locus standi to file Writ — Corporate 
body — Tax Payers Association — Can 
file Writ Petition on behalf of tax payers. 
(1974) 2 Andh WR 382 Rel. on. 

J, Eswara Prasad and J. Shamanti for 
Appellants, in Writ Appeals and for 
Petitioners in W.P, Nos. 592 and 498/77; 
P. A, Chowdary for Petitioners in W. P. 
Nos, 490, 491, 533 and 535/77; Advocate 
General and Smt. A. Sambrajyam (in W.A. 
No. 685/76) and A, Seetharama Reddy and 
Miss. S, Arunakumari Gin W.A. 129/77 and 
W.P, 490, 491, 492 and 498 of 1977) fog 
Respondents, 


JU/JU/D668/77/SBB 





ALR. . 


1977 


- ‘AIR 1977 NOC 361 (CAL) 
SALIL KUMAR DATTA, J. 

Amal Kumar Roy, Petitioner v. Biswa- 
nath Seal, Opposite Party. 

C.R. No. 434 of 1977, D/- 25-8-1977, 

(A) West Bengal Premises Tenancy Act 
(12 of 1956), S. 17 (3)—Order under—Whe- 
ther appealable — Whether Letters Pa- 
tent (Cal) Cl. 15 can be invoked. (Letters 
Patent (Cal) Cli, 15). 

Appeal is a creature of the statute and 
unless an appeal is provided in law. no 
appeal is available against any order. An 
order under S. 17 (3) passed by the Trial 
Court (Viz, Munsifs Court) has not keen 
made subject to any appeal in law even 
though at the hearing of the appeal fom 
the decree as may be passed in the guit. 
the appellant may challenge such an 
order as an interlocutory order in the 
suit ander S, 105 (1) of the Civil B.C, 
The provision in Cl. 15 of the Letters Pa- 
tent (Cal.) cannot be invoked in support 
of maintainability of such appeal becéuse 
that provision cannot be availed oi in 
proceedings before Courts which.are not 
Courts in the original jurisdiction of Cal- 
cutta High Court, (1973) 77 Cal WN 326 
Dist. 


(B) Civil P, C. (5 of 1908), S. 115 — 
Revision —- Interference — Appeal from 
a non-appealable order of a trial Court— 
Revision against appellate order — Order 
of trial Court within jurisdiction and be- 
coming final by lapse of limitation under 
Art, 131 Lim, Act — Cannot be interfered 
in revision, (Limitation Act (1963) Acti- 
cle 151), 

Where an appeal was filed agains: a 
non-appealable order passed under S. 17 
(3) of the West Bengal Premises Tenancy 
Act dismissing the plaintiff-landlord’s ap- 
plication for. striking out the defence of 
the defendant-tenant and a revision was 
filed against the order in appeal, Held 
that the order of the Munsif was not an 
order passed without jurisdiction though 
it may be an erroneous order, Further the 
order had become final by virtue of Arti- 
cle 131 of the Limitation Act, 1963. Hish 
Court will not interfere even in exercise 
of suo motu powers of revision under the 
Code, which though not provided 
therein, are to be exercised under those 
limitations. ATR 1975 Cal 377 Rel. cn; 
AIR 1932 Mad 714 and AIR 1965 Ker 179 
Not followed. 


C. D, Roy Choudhury, for Petitioner; 
Radha Kanta Bhattacharjee, T. N. Roy 
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TU/TU/D307/ 77/MNT 


AIR 1977 NOC 362 (CAL.) 
:(1977) 4 Cal, H.C. (N) 889 
SABYASACHI MUKHARJI, J. 


The Saha Institute of Nuclear Physics 
Cooperative Housing Societies Ltd., Peti- 
tioner v, The Corporation of Calcutta and 
others, Respondents. 

Matter No. 263 of 1977, D/- 4-8-1977. 

Calcutta Municipal Act (33 of 1951), 
S. 5 (51), (53) r/w S. 174—Improvement 
Trust leasing out of housing estates under 
‘own your own house’ scheme to co-opera~ 
tive Housing Society — Society in turn 
sub-letting the flats to its members — 
Members become the ‘owner’ of flats let 
out to them — Corporation must assess 
them separately for taxing purposes, 

In the context of the expression ‘owner’ 
as contemplated under sub-section (53) 
of S. 5, taken in conjunction with sub-sec- 
tion (51) of Section 5, the petitioners, 
other than the Co-operative Housing 
Society to whom individual flats 
were sub-let could be treated to 
be owners whose right of owner- 
ship has been sub-divided in the 
land as contemplated in terms of S, 174 
of the Calcutta Municipal Act. The con- 
cept of absolute ownership is out of date. 
The contents of cwnership have changed 
from pre-feudal and feudal societies to 
industrial and post-industrial societies to 
which we are aspiring. Ownership of all 
properties is now hedged with many con- 
ditions, Simply bezause a property is sub- 
ject to conditions or limitations it does not 
detract from the ownership in the present 
context, specially in the context of a pro- 
vision like the Calcutta Municipal Act, 
1951. Sub-lessees of the flats like the 
petitioners in the context of value of pro~- 
perties today, can certainly be considered 
to be owners of the flats as contemplated 
by S. 5 (53) of the Act. If that is the posi- 
tion, then, the valuation of the property 
should be done on the separate value of 
each flat and the Corporation was in er- 
ror in considering the entire value of the 
whole property. ATR 1975 SC 1470; (1974) 
78 Cal WN 590; (1974) 78 Cal WN 
494 and Matter No, 431 of 1970, D/- 17-11- 
1971 (Cal) Considered and Applied, 

Bankim Dutta with G. C. Chakrabarty, 
for Petitioner; P, K. Roy with Mrs. R. Pal, 
for Respondents. 

TU/JU/D682/77/AG1.  ' 
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AIR 1977 NOC 363 (DELHI) 
: 1977 Rajdhani LR 360 
D. K. KAPUR, J. 

M/s. Narang Overseas Pvt, Ltd., Appel- 
lant v. Mehar Chand Kohli and others, 
Respondents, 

Second Appeal No. 8 of 1972, D/- 15-3- 
1977. > 

T. P. Act (4 of 1382), S. 110 — Com- 
putation of lease period — Rule of exclu- 
sion of first day of lease in computa- 
tion of its time — Does not extend to 
leases in which the period is fixed and its 
last day is specified. AIR 1973 Delhi 272 
and AIR 1975 SC 111i Dist. 


(B) T. P, Act (4 of 1882), S. 113 — Wai- 
ver of frst notice by service of second 
notice — Letter, in reply to tenant’s com- 
munication on first notice, extending time 
to vacat2 only for the reason that the 
first notice had not been acted upon — 
Held there is no waiver of first notice. 


D. S. Marwah, for Appellant; J. C, 
Mohindru, for Respondents. 


HU/HU/D123/77/ABC/WNG 





AIR 1977 NOC 364 (GAU.) 
K. LAHIRI, J. 
Saingura, Appellant v, Lalliana 
others, Respondents. 
M. A. (S) No. 17 cf 1974, D/- 18-8-1977. 
Mizo District (Land and Revenue) Act 
(1 of 1957), S. 22 (1) Proviso — Question 
of right and interest over land — “Settle- 
ment holder” encrcaching on “pass-hol- 
der’s” land — Dispute pertaining to right 
and interest on land — Civil Court, under 
proviso to S. 22 (1) competent to deter- 
mine the same. 


P. C, Kataki end D. K, Bhattacharyya, 
for Appellant; M. A. Laskar, for Respon- 
dents, 


JU/JU/D812/77/SVM 


and 


AIR 1977 NOC 365 (GAU) 
K. LAHIRI, J. 
Nakul Chandra Das, Appellant v, Md. 
Tayab Ali and others, Respondents, 
Secord Appeal No. 114 of 1973, D/- 
16-8-1977. 
T. P. Act (4 of 1882), Ss. 106 and 111 (h) 
— Termination under S, 111 (4) — Re- 
quirements of — Walid notice under Sec- 
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ALR. 


-tion 106 essential — Absence of word - 


‘termination’ in notice — Notice if invalid. 


A valid determination of a lease can. 
be effected by serving a notice to quit; 
but the “quit notice’ must comply with 
the provisions contained in S .106 in view 
of the expression “duly given” in S. 111 
(h). As in the instant case the land- 
lord had demanded ‘from the _ tenant 
vacant and khas possession of the land 
on the date of expiry of tenancy and had 
also demanded of the tenant all the ri- 
ghts the tenant had in the land namely 
the right to use and occupy the same, 
under such circumstances a clear inten- 
tion to terminate the tenancy would be 
evidenced and there would be no need of 
landlord using the term ‘termination of 
tenancy’ in the notice. Case law dis+ 
cussed. 


A, M. Mazumdar, for Appellant; M. A. 
Laskar, for Respondents, - 


IU/IU/D444/77/SBB/GMJ 





AIR 1977 NOC. 366 (HIM. PRA) 


C. R. THAKUR, J. a 
Tulsi Ram. Petitioner v. Pt Par” 
Nand and others, Respondents. A 


C. W. P, No. 5 of 1977, D/- 6-7-1977. 

Himachal Pradesh Municipal Act (19 of 
1968), S. 262 — Himachal Pradesh Muni- 
cipal Election Rules (1970) R. 93 —. Ap- 
pointment of Election Commission — 
Validity of — Pre-requisites for appoint- 
ment not followed — Appointment held 
invalid. 


.An Election Petiticn was presented be- 
fore the Deputy Commissioner. He did — 
not apply his mind to the legality and © 
competency of the petition. Necessary 
report about the petition being in order 
under the Rules was also not prepared 
and sent to the State Government which 
appointed a Commission of enquiry in 
respect of the petition without previously 
satisfying itself that the necessary con- 
ditions under the Rules had been satisfi- 
ed, The successful candidate challenged 
the appointment of the Commission also | 
alleging that the’ election petition was in- 
competent and barred by limitation and 
that no valid deposit was made by the elec- 
tion petitioner. It was contended in op- 
position that the above poinis could be 
raised before the Commission, 

Held that the grounds on which elec- 
tions can be challenged are those con- 


1977 
tained in R. 98 (1). These grounds are 
mainly those of corrupt practices enume- 
rated therein. The Commission cannot 
enter upon any question with regard to 
limitation, the deposit of security amcunt 
and the competency of the election peti- 
tion, These are the matters which are 
not within the powers cf the eleccion 
Commission appointed by the State Gov- 
ernment in exercise of its power under 
S. 262 and R. 93 

What Rule 93 enjoins is 
any of the provisions of Sub-rule (1) 
Rule 88 or Rule 90 have not bsen 
complied with the State Government 
shall pass an order dismissing the elec- 
tion petition and such order shall bə 
final. This rule. therefore, presuppcses 
that there must be a report of the De- 
puty Commissioner with regard to the 
compliance or non-compliance of the re- 
quirement of the Rr. 88 and 90. These are 
the pre-requisites and they must be savis- 
fied. But there was no report as contem- 
plated under R. 91 which had to be sant 
along with the petition, by the Deputy 
Commissioner to the State Governmen: 
so as to satisfy itself whether the peti- 
tion complied with the requirements oz 
Sub-r, (1) of R. 88 or R, 90 of the Rules. 
Hence the Commission wag not compe- 
tent to proceed with the election petition 
and the appointment of the Commission: 
must be set aside, AIR 1975 SC 2146 
Dist, 

It cannot be contended that once the 
Deputy Commissioner has forwarded the 
petition without any report with regerd 
to the limitation, etc. it would be deemed 
that the Deputy Commissioner had ex- 
tended the limitation and further trat 
the petition was in order. . 

Inder Singh, for Petitioner; H. S. Tha- 
kur, Advocate General, for Respondenis. 
TU/IU/D310/77/WNG 


that if 


‘AIR. 1977 NOC 367 (HIM PRA) 
: 1977 SIM L, C. 380 
CHET RAM THAKUR, J. 

Sain Dass, Petitioner v. Sambhu Ram 
and others, Respondents. : 

Civil Revn. No, 13 of 1977, D/- 27-4- 
1977. 

(A) Civil P. C. /(5 of 1908); S. 115 — 
Revision — Expression “case decided”, 
— MHlustration. 

An order, refusing to recast and to 
change the onus of an issue, is a “case 
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decided” for the purposes of S., 115 of 
the Code and as such the revision is 
maintainable. (Para 5) 


(B) Civil P. C. ‘(5 of 1908), S. 115 and 
0. 14, R. 5 — Amendment of or framing 
of additional issues — Power of Court — 
Court refusing to recast issues illegally 
— Interference in revision. 

Under. O. 14 R. 5 the court may at any 
time before passing a decree amend the 
issues or frame additional issues, There- 
fore, it is wrong to say that once the 
defendant had led a part of eviednce he 
cannot be permitted to make an applica- 
tion for recast of the issues and to 
change the onus thereof. 


Held, in the circumstances of the case 
the revenue excerpts show the defendant 
as a tenant and it is the plaintiffs who 
have come to the court to challenge the 
correctness of the entries made in the 
revenue papers, to which presumption 
of correctness attaches under S. 45 of the 
Himachal Pradesh Land Revenue Act. 
It is for the plaintiffs, therefore, to prove 
that the revenue entries showing the de- 
fendant in possession as a tenant are wrong. 
There can be no doubt that the issues 


arise from the. pleadings of the parties. ` 


The court has acted with serious illega- 
lity and material irregularity in the 
exercise of jurisdiction vested in him by 
refusing to recast the issue which became 
necessary because of the specific plea of 
the plaintiffs and denial of the defendant 
with regard to the correctness of the re- 
venue entries, The petition is therefore 
maintainable. 7 

K. D. Sood, for Petitioner; 
Dass, for Respondents, 


GU/GU/C308/17/MVJ 


Chhabil 





‘AIR 1977 NOC 368 (J. & K) 
MIAN JALAL-UD-DIN, J. 


Mohd. Shafi and another, Petitioners 
v. Mohi-ud-Din and another, Respon- 
dents, 

Civil Revn. Nos, 53 and 52 of 1977, 
D/- 8-8-1977. 


J. & K. Houses and Shops Rent Con- 
trol Act (34 of 1966) S. 12 (4) — Applica- 
bility — Suit for ejectment not wholly 
based on the gruond of non-payment of 
rent — Application under S. 12 (4) not 
maintainable. 1971 J & K., LR 47 Not 
followed. 

The provisions of Sub-s. (4) of S. 12 
are applicable. to those suits which are 


174 Notes of Cases 369-372 ALR 


instituted for eviction on the ground of JAIR 1977 NOC 371 (KANT) 
non-payment of rent. Where the landlord s (1977) 1 Kant L. J. 403 
has clubbed together different grounds K. BHIMIAH, J, 


for recovery of possession of the demised iti ore | 
premises an application under S. 12 (4) Ge ae ie Beene 

is not maintainable because of the other i ' 
grounds taken and the. court cannot Writ Petn. No. 7269 of 1975, D/- 4-4- 
therefore pass an order calling upon the 11977. : 

tenant ta deposit the arrears of rent. AIR Constitution of India, ‘Art 226 — Writ 
1954 J. & K. 48, 1973 J.&K. LR 445 Rel. against educational institutions — Pre- 


on. 1971 J. & K. LR 47, Not followed, | Professional Course Examination’ (1973) 
i oO. N. Trisal, for Petitioners; A. H. — Candidate allowed to appear for the 
Qarra, for Respondents, examination and also allowed to join 


JU/JU/D858/77/AS . Medical College — Subsequently the 
s TA Dean, on the ground that the Petitioner 
4 had furnished a false mark card for: 

securing the admission, struck off his 





AIR 1977 NOC 369 (J. & K.) name from the college rolf—Malpractices 
: 1977 KASH LJ 350 Enquiry Committee, impliedly exonerat- 
G. M. MIR, J. ing the petitioner and the University 


. Syndicate by resolution permitting him 

sheer emer Appellant v. Mohammad to join the Medical College in 1975-76 if 

Lone, Respondent. found eligible — Petitioner’s request for 
Second Appeal No. 29 of 1974. D/- admission proved futile. 


ae Malicious prosecution Plain- Held that the non-implementation of 
tiff must establish Trelles and ~ absence the syndicate ee er deere aM 
injury of a substantial nature and there 

ae ida ora eee p cies. is also substantial failure of justice to 
7 ‘ the petitioner, and therefore he is entit~ 


S. 101 — Malicious prosecution.) led to be given a further chance to take 
M. L. Bhat, for Appellant; J. Bhan, pre-professional Examination without 
for Respondent, . again seeking admission on eligibility 
FU/GU/B973/77/JHS basis, AIR 1976 SC 376 Considered and 
r ’ Applied, 





; B. G. Sridharan, for Petitioner; H, K, 
. : Vasudeva Reddy (for No. 1) and H. N. 
AIR 1977 NOC 370 (KANT) a’ . Narayan, High Court Govt, Dreader (for 

: (1977) 2 KANT L, J; 209 No. 2) for Respondents. : 

G. K. GOVINDA BHAT, C, J. ` 
Dattatraya Pandit Kulkarni. Petitioner 
v. The Land Tribunal Hukeri and others, 


GU/GU/C123/77/AGT/LGC 





Respondents. B a 
ee Petn. No. 3635 of 1977, D/- 5-8- AIR 1977 NOC 372 (KER) > ` 
Karnataka Land Reforms Act (10 of V. P. GOPALAN NAMBIYAR AND 

1962), Ss. 48-A, 36, 34 — Tribunal’s order K. K. NARENDRAN JJ, 
conferring occupancy ` right on a person Kannu Krishnan Nambiath and others, 


— Parties and witnesses not examined Petitioners v. C. P. Govinda Menon, Res- 
— Opportunity to opposite party to pondent. f 

cross-examine not given — Report of A. F. A. No. 7 of 1975, DJ- 22-6-1977. 
police inspector (as relied on by tribunal) (A) Civil P.C. (5 of 1908), O. 20, R. 12 
was not, evidence — Procedure illegal . (2)— Mesne profits — Should be granted 
vitiating the proceedings and resulting from date of plaint. A. S. No. 628 of 1971! 
in substantial injustice to land owner (Ker) Reversed. 

concerned. 3 ; 

W, K. Joshi, for Petitioner; G. B. Rai- Where the appellate court decreed 
kar (for Nos, 5 to 11, 13 and 14), C. S. . mesne profits from ‘the date of suit or 
Kothavale (for No. 12), for Respondents. from the date of its decree, the decree 
IU/1U/D581/77/SSG ‘was wrong, future mesne profits should 

: be decreed from the date of the plaint, 
= A, S. No, 628 of 1971 (Ker) Reversed, 
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(B) Kerala Land Reforms Act (1 of 
1964), S. 3 (1) (i) — Fixity of tenure — 
Cannot be claimed in respect ‘of Govezn- 
ment land. 


Where a lessee from a person in whose 
favour a sthirapattom (permanent lease) 
of Government land was sanctionad, 
claimed fixity of tenure in respect of ‘ihe 
land leased, his claim being in resp2ci 
of Govt. land, was liable to be rejectad. 
The exemption under S. 3 (1) (i) could 
not be understood with respect to the 
grantor, viz. the Government granting 
the lease, but with respect to the nature 
and character of the proparty, viz., Gcv- 
ernment property, which was the srb- 
ject-matter of the lease. 1971 Ker. L. T, 
174 Followed, 


Varghese 'Kalliath, P, Santhalingam, 
A. I, Kakkappan & Joseph A. Vadakkel, 
for Petitioners; M, K, Narayana Menen, 
for Respondent. 


JU/JU/D730/77/SNV; 





AIR 1977 NOC 373 (KER; 
:1977 KER, L, T. 309 
G, VISWANATHA IYER J, 
Joseph Alexander. and nother, _ Pet:~ 
ioners v, The Official Liquidator, Res 
pondent, 


Application No, 61 of 1976 in B. C. C, 
Wo. 261 of 1965 in B, C, P, No. 4 of 1961: 
D/- 17-2-1977. 
Banking Regulations Act (10 of 1949}, 
3s, 2 and 45-A — Civil P. C. (5 of 1908), 
5. 64 — Order of attachment of property 
ænder Banking Regulations Act — Pro- 
visions of Banking Regulations Act ant 
m. 64 Civil P, C. to be construed harmo- 
iously — Claims of Banking Company 
hould be protected. 


The special provisions in Part III-A of 
Mhe (Banking Regulations Act are in ad~ 
ition to the provisions in Civil P. C. 
he decrees passed and attachments 
mtifected by the civil court whether be. 
ore or after the decree, are not supplan~ 
Xd by the orders passed under S, 45-D. 
hey will have full effect'if they are 
at inconsistent with the special provi 
ons. The effect of a (payment order by 
1e Company court under S. 45-D is only 
enable the Liquidator to proceed 
<ainst the debtor in any court and to 
irther recover the amount in the same 
anner as recovery of arrear of land re- 
mue, This is an additional remedy 
anted to the official Liquidator on the 
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winding up of the banking ; company. 
This does not wipe out the earlier steps 
taken, This is not inconsistent with the 
provisions in S. 64 Civil P. C: Therefore, 
the attachment will be.effective and will 
enable the Liquidator to ignore all pri- 
vate alienations made after the attach- 
ment. The harmonious construction of 
the provisions in S. 2 and 5. .45-A of the 
Banking Regulations Act and S, 64 Civil 
P. C. will protect the claims of the bank- 
ing company and all steps taken prior to 
the winding up or prior to the settle- 
ment of the list. 


T. P. Varghese, for Petitioners- 
Claimants. me tie 
HU/HU/D19/77/SBB/WNG 





AIR 1977 NOC 374 (MADH PRA) . 

C. M. LODHA AND R. L. MURAB, JJ. 

Gurudayal Singh, Applicant v, Faqui- 
chand, Member .Board of Revenue, M. P. © 
and others, Respondents, 

Misc. Petn, Case No. 129 of 1971, D/- 
3-8-1977. i 

M. P, Co-operative Societies Act (17 of 


1961), Ss. 64, 82 (1) (c) — Touching the ~~ 


_business_ of society — Sale of grain 
pledged by Member with Co-operative 
Marketing Society in lieu of loan — Dis- 
pute covered by S. 64 — Jurisdiction of! 
Civil Court barred by S. 82 (1) (c). 


The dispute raised by a Member of the 
Society relating to mala fide sale of grain 
pledged by him with the Society in lieu 
of .loan is a dispute touching the busi- 
ness of the society and clearly falls under 
S. 64 (1) (c), and the jurisdiction of .the 
Civil Court in respect thereof is barred 
by S. 82 (1) (c). AIR 1969 SC 1320 Dist. 
Case law discussed, i 


The words used in S, 64 (2) are “a 
dispute shall include.” The word “in- 
clude” is generally .used in interpretation 
clause in order to enlarge the meaning 
of words or phrases occurring in the 
body .of a statute, and when it is so 
used, those words or phrases must be 
construed as comprehending not only 
such .things, as they signify according to 
their nature and import, but also those 
things which the interpretation clause 
declares that they shall include. .The use 
of the word “include” does not make the 
definition of dispute exhaustive, but the 
definition is to be understood as exten- 
sive. The word, “include” is merely 
employed for the purpose of adding to 
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pute.” The various -types of - disputes 
enumerated ‘in’ cls; (i) to (v) of Sub-s. (2) 
of S, 64, therefore, cannot be interpreted 


> as restrictive. 


se 
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R. A. Doe the apes D. K. 
Kante and: S> K. Dube, for Respondents, 


Riese Ales ta oe 


“aR “977 NOC 375 (ORISSA) 
S. K. RAY ‘AND P, K. ‘MOHANTI, JI.. 
Kshetramohan | Mohanty, Petitioner v. 
State of ‘Orissa and - ` others, _ Opposite 
i Parties. . 

Original Jurisdiction Case . No.. 324 of 
1976, D/- 29-8-1977. . .. 

Orissa General Clauses Act (1 of 1937), 
S. 22 — Orissa Education Code R. 309'— 
“Election of Secretary — Grant of appro- 
val by Authority — Cancellation of 
approval — Illegal — Order of approval 


not..covered by S. 22 — No power of ` 


cancellation under R. 309 — Orissa Edu- 
cation Act (1969), S. 11. 


The order envisaged in S. 22 of the 
Act is of legislative nature and the order 
`- of approval passed under R. 309 of the 
Code is not an order of that nature. 
~: Therefore; -it--cannot~be- cancelled by in- 
voking S. 22 of the Act. 


As consequent upon the approval order, 
various rights have accrued to the Se- 
cretary, the same cannot be subsequent- 
ly cancelled, specially, inasmuch as, the 
power to cancel cannot be exercised with- 
in the limits prescribed by R. 309 of the 
Code read with the Orissa Education 
Act. 


If R. 309 ‘of the Code is csantied as 
giving power to the Inspector to cancel 
approval at any’ time, it will be invalid 
being .inconsistent. with the provisions of 
the Orissa Education Act.” AIR 1963 Pat 
437; AIR 1957 Raj 134; AIR 1970 SC 
1576 and ‘AIR 1959.SC 609, Rel, on. i 


M. N. Das and M. M. Das, for Peti- 
tioner; Govt. ` Advocate. & Mrs. A. K. 
Padhi, for Opposite Parties,.. 


Ani DICE 
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; -- Notes of Cases 315-377 
- the natural: ‘significance’ of ‘the word ).“dis-. `` 


2 
A. LR, 


“ATR: 1977 NOC 376 (ORISSA) . 
sra - N. K. DAS, J U 

' Harekrishna Samantaray, Pefitigner v. 
Tara Dibya and another; . Opposite 
Parties, o ` a 

Civil Revn. No. 401 of 1978, Di- 17-8- 
1977: 

Civil P. C. (1908), - O. 33, Rr. 1, 2, 6 — 
Application to sue as a pauper — :“A'ppli- 
cation not verified and not mentioning 
property inherited by applicant from her 


x 


husband — Application not allowed, AIR 


1972 SC 2379 And AIR. 1969. Orissa 10) 
Rel. ón.. ` 


R. C. oe P. K Misra, s .Biswa- 
nath and B. K., Misra,: . for., ‘Petitioner. 
1U/JU/D539/77/DLD/WNG 


` AIR, 1977 NOC 377 (PUNT & HAR) 
l : 1977 REV, L. R. 622 
~ M. R. SHARMA, J. 

Surjit Kaur, Appellant v. Zail Singh 
and others, Respondents. 
“Second Appeal No. 1002 of 1967, & 
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“@ of 1920), S. 7 (as amended by Punjab- 


Act 12 of 1973) — Applicability — Adopt- 
ed son claiming relief that his adoptive 
father be debared from eee hima 
— S, 7 held, applicable. 
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